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PRELI M NARY STATEMENT

Petitioner was the Defendant and Respondent was the
prosecution in the Crimnal Division of the Circuit Court of the
Fifteenth Judicial Circuit, in and for Palm Beach County,
Florida. Petitioner was the Appellant and Respondent was the
Appellee in the Fourth District Court of Appeal. In this brief,
the parties shall be referred to as they appear before this
Honor abl e Court except that Petitioner may also be referred to
as the State.

In this brief, the synbol "A" will be used to denote the
appendi x attached hereto.

STATEMENT OF THE CASE AND FACTS

The only relevant facts to a determ nation of this Court-:s
di scretionary jurisdiction under Article V, Section 3(b)(3) of
the Florida Constitution are those set forth in the appellate
opi nion sought to be reviewed. A copy of the opinion is

contained in the appendix to this brief.



SUMVARY OF THE ARGUMENT

Petitioner has failed to show this Court has jurisdiction to
review the opinion of the district court, and as such this Court
shoul d decline to review this cause on the nerits. The opinion
of the district court is not in direct and express conflict with
any decision from any District Court of Appeal in this State,

nor is it in conflict with any opinion fromthis Court.



ARGUVMENT
THE DECI SI ON OF THE FOURTH DI STRI CT COURT OF
APPEAL DOES NOT EXPRESSLY AND DI RECTLY
CONFLICT WTH DECISION OF OTHER DI STRICT
COURTS OF APPEAL OF THI S STATE.

Thi s Honorabl e Court has authority pursuant to Article V,
Section 3(b)(3) of the Florida Constitution (1980) to review a
decision of a district court of appeal that expressly and
directly conflicts with a decision of another district court of
appeal or the Suprene Court on the sane question of |aw. See

The Florida Bar v. B.J.F., 530 So. 2d 286, 288 (Fla. 1988).

Petitioner in this case argues that the Fourth District
Court of Appeal decision expressly and directly conflicts with

the followi ng cases: Sanders v. State, 787 So. 2d 264 (Fla. 2d

DCA 2001), Sandoval v. State, 884 So. 2d 214 (Fla. 2d DCA 2004),

and Shue v. State, 386 So. 2d 1256 (Fla. 5'" DCA 1980). Contrary

to his assertion, however, this Court does not have
di scretionary jurisdiction pursuant to Florida Rule of Appellate
Procedure 9. 030.

In this case, the Fourth District Court of Appeal found that
the trial ~court properly conformed the sentence to the
pronouncenent of the Florida Supreme Court. The Court reasoned
t hat because the trial court had no jurisdiction to do otherw se

it properly performed the mnisterial act of inposing a life



sentence w thout a hearing. Lecroy v. State, 954 So. 2d 747

(Fla. 4'" DCA 2007).

Petitioner’s reliance upon Sander’s v. State, 787 So. 2d 264

(Fla. 2d DCA 2001) and Sandoval v. State, 884 So. 2d 214 (Fla.

2d DCA 2004), is msplaced. The decision in Sanders, 787 So.2d
at 254-265, highlights the difference between reversing for an
entirely new penalty phase as was done in Sander’s case as
opposed to the mnisterial act at issue in the instant case.
Furthernore, in Sandoval, 787 So. 2d at 216, as in Sanders, the
case was also reversed for an entirely new sentenci ng whereas
here, LeCroy’s case was not renmanded for a new penalty phase,
but nmerely to replace one sentence with another. Nothing else in
the case was disturbed. Hence, Petitioner’s reliance upon
Sanders and Sandoval is wholly m splaced and jurisdiction must
be deni ed..

Addi tionally, the decision in Shue v. State, 386 So. 2d 1256

(Fla. 5" DCA 1980), is wholly distinguishable. In Shue, the
case was remanded to inpose two life sentences, because the
facts adduced below did not warrant the inposition of a death

sentence. Shue, 386 So. 2d at 1256; Shue v. State, 366 So. 2d

387,391(Fla. 1978). After sone argunment at the resentencing
hearing, the trial court found that there was no discretion

regarding the life sentences pursuant to the nmandate of the



Fl ori da Suprenme Court. 1d. However the Fifth District Court of
Appeal , reversed the resentencing and reasoned that the trial
court in fact had discretion regarding whether the two life
sentences could run consecutive or concurrent to each other and
t he case was remanded for a new sentencing hearing. |d.

The cases are factually distinguishable because, in Shue
there were two separate sentences pending for consideration by
the trial court, whereas in this case, the trial court was not
permtted to consider any sentence other than the single life
sentence it was instructed to inpose. Lecroy, 954 So. 2d 747

(Fla. 4'" DCA 2007; Lecroy v. State, 911 So. 2d 98 (Fla. 2005).

Hence, because this case is factually distinguishable fromthe

circumnmstances in Shue jurisdiction nust be denied



VWHEREFORE, based on
authorities cited therein,
Cour t

i nstant cause.

CONCLUSI ON

t he

Respondent

foregoi ng argunments

Respectfully subm tted,

Bl LL MCCOLLUM JR
Attorney Genera
Tal | ahassee, Florida

and

Mel ani e Dal e Surber

Assi stant Attorney General
Fl ori da Bar No. 0168556
1515 North Flagler Drive
Suite 900

West Pal m Beach,
(561) 837-5000

FL 33401

Counsel for Respondent

CELI A TERENZI O

Assi stant Attorney Ceneral
Bur eau Chief, West
Fl ori da Bar No. 656879

Pal m Beach

t he

respectfully requests this

DENY Petitioner:s request for discretionary review over the
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