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PRELI M NARY STATEMENT

The Petitioner, MARY KATHY POWERS, shall be referred to
herein as the “Claimant” or by her separate nane.

The Respondents, ORANGE COUNTY SCHOOL BOARD and UNI TED SELF
| NSURED SERVI CES, shal | be referred to herein as the
“Enpl oyer/ Carrier#1” (E/ C#l) or as “ORANGE COUNTY”

The Respondents, UNI VERSITY OF CENTRAL FLORI DA and STATE OF
FLORIDA, DIVISION OF RISK MANAGEMENT, shall be referred to
herein as the “Enployer/Carrier#2”, (E/ C#2) or as UCF.

Ref erences to the record on appeal shall be abbreviated by
the letter “V' (Volunme), followed by the applicable volunme and
page nunber.

The Judge of Conpensation Clains shall be referred to as
t he JCC.

Ref erences to the appendi x attached to Petitioner’s Initial
Brief on Jurisdiction will be referred to by the letters “AP”
foll owed by the applicable appendix page nunber. The appendi x
contains the opinion issued by the First District Court of

Appeal on June 13, 2007.



STATEMENT OF THE CASE AND STATEMENT OF THE FACTS

The C ai mant, MARY KATHY POWERS, who had previously worked
as a para-professional for the ORANGE COUNTY SCHOOL BQOARD,
elected, in April of 2003, to take an unpaid | eave of absence to
continue her studies, full tinme at UCF (V1-11, 21, V3-556-558)
This |eave of absence was from August 1, 2003 to May 25, 2004
(V3-486).

To obtain her degree in education, the Caimnt was
required to successfully conplete the UCF required course
“Internship Il” (V1-14,94). The purpose of the “Internship |1~
course is to give the students the hands-on experience of a
cl assroom (V1- 93, 94).

The ORANGE COUNTY SCHOOL BOARD, respondents herein, has
agreed to accept student interns from UCF and other Universities
(V1-44, 45, 67). ORANGE COUNTY does not pay the student interns
(V1-47). ORANGE COUNTY voluntarily accepts interns, in part,
because an intern is a second pair of hands in the classroom and
it assists with a teacher shortage (V1-67).

The d aimant was accepted by UCF in the “Internship 11~
course. Claimant was placed at Bonneville Elenentary (V1-12).
The C ai mant was one of 250 to 300 student interns voluntarily
accepted by ORANGE COUNTY from UCF (V1-67).

Wiile participating as an intern, the d ai mant is

supervi sed about 80% of the tinme by her supervising teacher, who



is an ORANGE COUNTY teacher, and 20% of the tinme by the
uni versity coordinator from UCF (V1-85-87).

During her internship, the Caimnt did not receive any pay
or reinbursenent of expenses from UCF (V1-27,31). Cdainmant’s
conpletion of the internship with ORANGE COUNTY allowed her to
obtai n her education degree (V1-14,15).

On March 23, 2004, while participating in the Internship Il
program at Bonneville Elenmentary, the C aimnt was injured when
a student ran up behind her and shoved her into a wall (V1-15).
On the date of her accident, Caimant was enrolled as a full
time student at the UNIVERSITY OF CENTRAL FLORI DA (V1-15,95),
pursuing a degree in education from UCF to obtain her teaching
certificate (V1-11).

Cl ai mant reported the incident to the office, at which tine
a visitor accident/incident report was prepared (V1-15, 16, V3-
474). daimnt inquired about nedical treatnment and was advi sed
by the office that ORANGE COUNTY was not responsible and that
Cl ai mant should contact the UN VERSITY OF CENTRAL FLORI DA (V1-
15) .

Cl ai mant contacted the UN VERSITY OF CENTRAL FLORI DA and
was advised that the UN VERSITY OF CENTRAL FLORI DA was not
responsible for her injuries (V1-17,96, 122).

The daimant then sought nedical treatnment from Parish

Medical Center in Titusville, Brevard County, Florida (Vi1-17,



V2-278-288). Thereafter, on My 26, 2004, dainmant cane under
the care of Dr. Joseph Terranova, chiropractic physician (V1-17,
27, 28, V2-239). Dr. Terranova treated the dainmant through
March 30, 2005 (V2-242,243).

Thereafter, Claimant filed a Petition for Benefits against
t he respondent, ORANGE COUNTY (V1-1). The UN VERSI TY OF CENTRAL
FLORIDA is involved in this claim as a result of a Notice of
Controversy between carriers, which was filed on behalf of
ORANGE COUNTY (V1-1, V4-639, 640).

On Decenber 6, 2005, the JCC entered a Final Conpensation
Order where the JCC found the C ainmant received renmuneration or
val uabl e consideration from the ORANGE COUNTY SCHOOL BQOARD even
t hough C aimant received no nonetary renuneration because the
internship was required in order for the Claimant to obtain her
degree in education (V4-705). The JCC concl uded, based on Hallal

v. RDV Sports lInc., 682 So.2d 1235(Fla.5" DCA 1996), and

F. S.1012.39(3)(2003) that the ORANGE COUNTY SCHOOL BQARD acted
as the enployer in this case and is therefore |liable for the
furnishing of the appropriate workers' conpensation benefits to
the d ai mant (V4-90).

On June 13, 2007 the First District Court of Appeal entered
an opinion reversing the JCCs finding that the d aimant was an
enpl oyee of the ORANGE COUNTY SCHOOL BOARD (AP-1-5), In

reversing the JCC, the First District Court of Appeal rejected



the JCC s interpretation of the definition of “enployee” (AP-3).
The First DCA found that, although the d aimnt obviously
received a benefit from the internship because it was required
to obtain her degree, the Caimant was nerely a full tine
student of UCF who was participating in a course entitled
“Internship 11" (AP-3). The First DCA held that education
received in exchange for paynent of tuition is not renuneration
for purposes of section 440.02(15)(a), Florida Statutes (AP-4).

The First DCA also stated that this case was of one of
particular inportance as it determ nes whether the nunerous post
secondary education |evel students participating in internships
t hroughout the State are “enployees” eligible for workers'
conpensation benefits (AP-5).

PO NT ON APPEAL

PO NT |

WHETHER OR NOT THE DECI S| ON OF THE FI RST DI STRI CT COURT OF
APPEAL | N THE CASE AT BAR EXPRESSLY AND DI RECTLY CONFLI CTS W TH
THE DECI SI ON OF THE FI FTH DI STRI CT COURT OF APPEAL | N HALLAL V.

RDV SPORTS I NC., 682 So.2d 1235(Fl a.5'" DCA 1996).

SUVVARY OF ARGUMENT

I
Petitioner respectfully submts that the opinion rendered
by the First DCA in the case at bar expressly and directly
conflicts with the decision of Fifth District Court of Appeal in

Hallal v. RDV Sports Inc., 682 So.2d 1235(Fla.5'"" DCA 1996). In




Hallal v. RDV Sports Inc., Supra, the 5" DCA found the

Plaintiff, Hallal, who was a student intern with the Defendant,
was an “enpl oyee” for purposes of workers' conpensation, because
the Plaintiff’s participation in the internship program wth the
defendant constituted valuable consideration in that such
participation was necessary in order for the Plaintiff to
satisfy the requirenments of his Bachelors Degree in sports
managenent . As a result, the 5" DCA upheld the disnissal of
Plaintiff’s personal injury claim against the defendant on the
grounds that workers’ conpensation was the Plaintiff’'s sole
remedy agai nst the defendant.

Cl ai mant respectfully submts that the opinion of the First
DCA in the case at bar expressly and directly conflicts with the

decision of the Fifth DCA in Hallal v. RDV Sports Inc., Supra.

ARGUMENT
PO NT |

VWHETHER OR NOT THE DECI SI ON OF THE FI RST DI STRI CT COURT OF
APPEAL | N THE CASE AT BAR EXPRESSLY AND DI RECTLY CONFLICTS WTH
THE DECI SION OF THE FI FTH DI STRI CT COURT OF APPEAL | N HALLAL V.

RDV SPORTS INC., 682 So.2d 1235(Fl a.5'" DCA 1996).

Article V, Section 3(b)(3), Fla. Const. and Fla.R App.P.

9.030(a)(2)(A) (iv) provides that the jurisdiction of this
Honorable Court may be invoked to review any decision of a

District Court of Appeal that:



. .Expressly or directly conflicts with a decision of
another District Court of Appeal or of the Supreme Court on
the sane question of |aw”

Jurisdiction of this Honorable Court on a notice to invoke

di scretionary jurisdiction based upon a conflict depends on

whet her the conflict between decisions below is express and

direct and not whether the conflict is inherent or inplied,

Departnent of Health and Rehabilitative Services v. National

Adoption Counseling Service Inc., 498 So.2d 888(Fla. 1986). For

purposes of determining conflict jurisdiction, this Honorable
Court is limted to the facts which appear on the face of the

opi nion, Hardee v. State, 534 So.2d 706(Fl a.1988). Review based

on conflict is unavailable where the opinion below establishes
no point of law contrary to a decision of this Honorable Court

or another District Court of Appeal, Curry v. State, 682 So.2d

1091(Fl a. 1996), First Union National Bank v. Turney, 832 So.2d

768(Fl a. 15 DCA 2002).
F. S. 440.02(15) (a) (2003) provides as foll ows:

“(15) (a) ‘ Enpl oyee’ nmeans any person who receives
remuneration from an enployer for the performance of any
work or service while engaged in any enploynent under any
appoi ntment or contract for hire or apprenticeship, express
or inplied, oral or witten, whether lawfully or unlawfully
enpl oyed, and includes, but is not limted to, aliens and
m nors.”

In the case at bar, the Cainmant was a full tinme student at
UCF at the tinme of her conpensable accident on 3/23/04 (V1-

15,95). However, at the time of Claimant’s accident on 3/23/04,



Claimant was an intern for the respondent, ORANGE COUNTY SCHOCL
BOARD, working as a student teacher on the prem ses of an O ange
County el enentary school (V1-15,32).

In order for Claimant to obtain her degree in education,
the Claimant was required to successfully conplete the UCF
required course “Internship 11”7 (V1-14,94).

The JCC, in his 12/6/05 order finding that the C ai mant was
an enployee of the ORANGE COUNTY SCHOOL BOARD, and as such
entitled to workers' conpensation benefits from the ORANGE
COUNTY SCHOOL BQARD, specifically found as foll ows:

“l find that Ms. Powers received renmuneration or (valuable

consideration) from OCPS based on her participation in the

internship program even though Ms. Powers had received no
monetary renuneration. The Legislature’s use of the term

‘renmuneration’” and not the term ‘wages’ or ‘nonetary

remuneration’ further supports this finding.” (V4-705).

In its June 13, 2007 opinion reversing the JCCs 12/6/05
order finding that Caimant was an enployee, the First DCA
St at ed:

“We reject the Judge of Conpensation Clains interpretation

of the definition ‘enployee’ . Al though the C ai mant

obviously received a benefit fromthe internship because it
was required to obtain her degree, the Claimant was nerely

a full time student of UCF who was participating in a

course entitled ‘Internship 11’. Education received in

exchange for paynent of tuition is not remuneration for
pur poses of Section 440.02(15)(a) Florida Statutes.” (AP-

3,4).

The above referenced ruling by the First District Court of

Appeal expressly and directly conflicts with the decision of the



Fifth District Court of Appeal in Hallal v. RDV Sports Inc., 682

So.2d 1235(Fla.5'" DCA 1996). In Hallal v. RDV Sports Inc.,

Supra, the Appellant, Hallal, appealed a Final Summary Judgnent
entered in favor of RDV Sports Inc. and the Olando Magic LTD
which determned that workers' conpensation was M. Hallal’s
sole remedy for recovering the expenses he incurred as a result
of personal injuries sustained while working for the Magic. The
Fifth DCA found the Trial Court properly concluded that M.
Hal | al was an “enpl oyee” under the Florida Wrkers' Conpensation
Act when he was injured and the Fifth DCA affirnmed the Trial
Court’s ruling.

M. Hallal was attending the University of Massachusetts as
a full tinme student, pursuing a Bachelors Degree in Sports
Managenment. In the Spring of 1994, M. Hallal was selected for
an internship with the marketing office of the Magic. Shortly
after beginning work with the Magic, M. Hallal was injured. He
filed suit against the Mgic for negligent maintenance of its
prem ses. The Magic noved for sunmary judgnment, asserting it was
immune from tort liability under the Florida Workers’
Conpensati on Law.

The record establishes that interns with the Magic are
required to attend all WMagic hone basketball ganmes, and in
exchange therefore, are paid $25 per gane. M. Hallal attended

ten hone ganmes and was paid a total $250. The Fifth DCA found



that such paynent constituted remuneration and as such the
Plaintiff was an enpl oyee of the Mgic.
However, the Fifth DCA further stated as foll ows:

“Moreover, even if no nonetary renuneration had been
received by M. Hallal, summary judgnment would have been
appropriate in this case because M. Hallal’'s participation
in t he i nternship program constituted val uabl e
consideration in that such participation was necessary in
order for himto satisfy the requirenents of his degree.

.” Hallal v. RDV Sports Inc., Supra at 1235.

Petitioner respectfully notes that the First DCA in
rendering its opinion in the case at bar, nakes no nention of

Hallal v. RDV Sports lInc., Supra, even though it was heavily

relied upon by Caimant, in her brief, in oral argument before
the First DCA, and by the UNI VERSI TY OF CENTRAL FLORIDA in their
Answer Brief. Both Caimnt, and the UN VERSITY OF CENTRAL

FLORI DA contended that Hallal v. RDV Sports lInc., Supra, was

directly on point with the case at bar, in that it dealt with a
student intern participating in an internship program which was
required in order for the Claimant to satisfy the requirenents
of his Bachel ors Degree.

Petitioner would also note that the first DCA recognized
the inportance of this case. Specifically the First DCA stated
inits 6/13/07 opinion:

This case is one of particular inportance as it
determ nes whet her nunerous post secondary education |evel
students participating in internship throughout the State
are “enpl oyees’ eligible for wor ker s’ conpensati on
benefits. . .” (AP-5).



CONCLUSI ON

Since the First DCA's 6/13/07 opinion expressly and
directly conflicts with the Fifth DCA's decision in Hallal .

RDV Sports Inc., Supra, Petitioner respectfully requests that

this Honorable Court grant Petitioner’s Notice to |nvoke
Di scretionary Jurisdiction and accept jurisdiction of this

appeal .

Respectful ly Submtted,

Bill MCabe, Esquire
1450 SR 434 \W\est,

Suite 200

Longwood, Florida 32750
(407)830-9191

Fla. Bar No.: 157067
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| HEREBY CERTIFY that a copy of the foregoing has been
furnished by regular U S. Mil on this day of July, 2007
to: Debra L. Zeitler and Thomas A. Mwore, Post Ofice Box
536636, Ol ando, Florida 32853-6636, WIlliam H Lore, 1201 South
Ol ando Avenue, Wnter Park, Florida 32789-7107, M chael Nebel

790 North Orange Avenue, Ol ando, Florida 32801.

Bill MCabe, Esquire
Shepherd, MCabe & Cool ey
1450 SR 434 \West,

Sui te 200

Longwood, Florida 32750
(407) 830-9191

Fla. Bar No.: 157067

Co- Counsel for Petitioner

CERTI FI CATE OF TYPE FACE COVPLI ANCE

| HEREBY CERTIFY that this Initial Brief on Jurisdiction
for Petitioner was conputer generated using Courier New twelve
font on Mcrosoft Wrd, and hereby conplies with the font
standards as required by Fla.R App.P 9.210 for conputer-

generated briefs.

Bill MCabe, Esquire
1450 SR 434 \West,

Suite 200

Longwood, Florida 32750
(407) 830-9191

Fla. Bar No.: 157067
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APPENDI X

AP-1-5 Opinion of First District Court of Appeal dated June
13, 2007.



