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PRELI M NARY STATEMENT

Respondent was the defendant/Appel |l ant and Petitioner was
the prosecution/Appellee in the Crimnal D vision of the Grcuit
Court of the Seventeenth Judicial Crcuit, in and for Pal mBeach
County, Florida and the Fourth District Court of Appeal.

JURI SDI CTI ONAL STATEMENT

The Florida Suprene Court has discretionary jurisdiction to
review a decision of a district court of appeal that expressly
and directly conflicts with a decision of another district court
of appeal on the sane point of law Fla. R App. P.
9.030(a)(2)(A) (iv).

STATEMENT OF THE CASE

Respondent was found guilty of trafficking in cocaine and
trafficking in marijuana. The trial court sentenced Respondent
to twenty years in prison with a mandatory m ni num term of
ei ghteen years. The Fourth District Court of Appeal reversed

Respondent’ s conviction and sentence. Mtchell v. State, 958

So. 2d 496 (Fla. 4th DCA 2007) (Appendi x).

STATEMENT OF THE FACTS

The opinion of the Fourth District Court of Appeal
describes the relevant facts as foll ows:
Pal m Beach County Sheriff’s deputies

responded to a Lake Worth residence after
receiving a 911 hang-up call. Appellant



Mtchell answered their knock. The deputies
asked Mtchell to exit the residence. Wen
one of the deputies heard a female crying,
he entered the apartnent to check on her
safety. As he passed through the hone to
find the femal e, Ms. Sal azar, he observed in
pl ai n view nunerous snall Zipl oc bags which
cont ai ned suspected narijuana. He described
them as | ooki ng as though they had been
thrown on the floor during sone sort of
struggl e.

Wi | e one deputy spoke to Salazar in the
kitchen, another cleared the roons of the
house and then di scovered nore contraband.
In an open cl oset he viewed a bag of

cocai ne, a |arge bag of narijuana, an

el ectronic scale, and smaller individually-
packaged baggi es of marijuana. After these
drugs were found, the deputies handcuffed
Mtchell, who was still outside the

resi dence and had not re-entered the house.
The officer placed himin the back of a
patrol car. No drugs were found on

M tchell.

Mtchell did not nmake any statenents to
police officers. However, Salazar did talk
She told the officers that the baggi es of
marijuana on the floor belonged to Mtchell.
She deni ed knowl edge of the other drugs in
the house. She also told the deputy that
Mtchell lived at the hone where she would
periodically stay the night with him

The deputies secured a search warrant that
day and found nore drugs in the hone. They
found drugs in every room except the
bathroom In all, they found in excess of
twenty-five pounds of marijuana and over 400
grans of cocaine. They also found $29, 000
in cash.

In the main bedroomthey found mal e cl othing
and one set of female clothing. In another



bedroom they found children’s furniture and
toys. No evidence linked these to Mtchell,
except a deputy testified that the clothing
woul d have fit a person about the size of
Mtchell. The deputies found plane tickets
in Mtchell’s nanme, and they observed
pictures of Mtchell with other people

t hroughout the residence. They also found a
court event formwith Mtchell’s nanme on it
next to a digital scale and razor bl ade.
Testing reveal ed no usable fingerprints on
any of the contraband.

Mtchell’s van was parked outside the hone,
and the deputies searched the van but found
no drugs. They al so searched Sal azar’s car
and found 11.5 pounds of marijuana, al nost
$6,000 in cash, items belonging to Sal azar’s
daughter, and a registration formfor
Mtchell’s van. No one was charged for the
contraband found in the car.

At trial Salazar testified that she and

M tchell had an off-and-on rel ationship.
She said that she incrimnated Mtchell the
ni ght of the incident, because the deputies
t hreatened her with the | oss of her
chi I dren.

She testified that she, not Mtchell, |eased
t he Lake Worth house, and she still had
possession of the honme. She identified a
copy of the |ease in her nane which was
admtted in evidence. The phone bill and
security systemcontract were in her nane.
However, Mtchell’ s nane appeared on the
electric bill. Salazar explained that this
was because she could not obtain service in
her own nane. According to Salazar, M tchel
did not have a key to the hone and did not
resi de there.

Sal azar testified that four nonths before
the incident she purchased a honme in Port
St. Lucie. At the tine of the incident and



di scovery of drugs, Mtchell’'s sister and
her boyfriend were living at the hone.
Mtchell’ s sister was a good friend, and

Sal azar continued to visit the home
frequently. Salazar still had a key to the
home. Mtchell never resided in the Lake
Worth home, but spent tine with her there
and at his nother’s hone in Wst Pal m Beach.
One of the deputies testified that a | easing
agent for the building told himthat a
relative of Mtchell lived in the apartnent.

On the night the officers responded to the
Lake Wrth honme, Sal azar and Mtchell had
been fighting at a nightclub close to the
Lake Wrth hone, so they decided to | eave
the club and go to the Lake Wirth residence
rather than drive all the way to Port St
Lucie. The fight continued when they
arrived at the house, and during the fight
the contents of her purse were strewn across
the floor.

Based upon this evidence, Mtchell’s counse
requested a special jury instruction on
constructive possessi on where the contraband
is found on jointly possessed prem ses. The
trial court denied the request and read the
jury the standard jury instruction on
possession. The jury found Mtchell guilty
on both charges, and the court inposed
concurrent twenty-year sentences. Mt chel
appeal s his convictions and sentences,

chall enging the court’s failure to read his
special jury instruction instead of the
standard instruction.

| d. at 497-98.

SUMVARY OF THE ARGUMENT

The Fourth District Court of Appeal deterni ned that

Respondent was not in actual possession of drugs because the



police did not directly observe Respondent in possession of the
drugs. This finding directly conflicts with decisions of the
First and Fifth District Court of Appeals where actua
possessi on was proved by circunstantial evidence.

ARGUVENT

THE DECI SI ON OF THE FOURTH DI STRI CT COURT OF
APPEAL CASE EXPRESSLY AND DI RECTLY CONFLI CTS
W TH DECI SIONS OF OTHER DI STRI CT COURTS OF
APPEAL I N GREEN V. STATE, 754 SO. 2D 163
(FLA. 5TH DCA 2000) AND STATE V. WLLI AVS,
742 SO. 2D 509 (FLA. 1ST DCA 1999).

The decision of the Fourth District Court of Appeal hinged
upon the determi nation that the case invol ved constructive,
rat her than actual, possession. The Fourth District Court of
Appeal reasoned that this was not a case of actual possession:

Mtchell correctly states that this is a
case of constructive possession, but the
state argues that it is a case of actua
possession. All one needs to read is that
portion of the standard jury instruction to
recogni ze that this is not a case of actua
possessi on, which requires the contraband to
be in the hand of or within ready reach of

t he defendant. Actual possession refers to
physi cal possession. See Scruggs v. State,
785 So. 2d 605, 607 (Fla. 4th DCA 2001).
Because Mtchell was not even in the home
when the officers entered, having been
renoved by the officers, the drugs coul d not
be wthin his ready reach.

Mtchell, 958 So. 2d at 499. The Fourth District Court of

Appeal accepted Respondent’s argunent that there can be no



actual possession unless a defendant is directly observed by
police in actual possession of the drugs. This is an erroneous
view of the law that conflicts with decisions of the First and
Fifth District Courts of Appeal

In State v. WIllians, 742 So. 2d 509 (Fla. 1st DCA 1999),

police found a clear baggy of crack cocaine on the driver’s seat
of a vehicle after the occupants exited the vehicle. Although
the drugs were not found until after the defendant exited the
car, the First District Court of Appeal concluded that “[t]he
jury heard conpetent substantial evidence from which it
reasonably coul d have concluded that WIlianms had actual
possession of the crack cocaine.” |1d. at 514. The First
District Court of Appeal reasoned, “the space imedi ately
underneat h or beside [the defendant’s] body, where the
contraband was found, was within [the defendant’s] ready reach
and excl usive personal control and access for purposes of the
jury instruction on actual possession.” |d. at 513-14.

In Geen v. State, 754 So. 2d 163 (Fla. 5th DCA 2000),

police discovered cocaine in a bag and in a box on the

fl oorboard of a car. The defendant’s fingerprints were found on
the exterior of the box and ot her evidence suggested that the
def endant knew about and handl ed the cocaine. |1d. at 163-64.

The Fifth District Court of Appeal determned that, “[t]his



evi dence appears sufficient for the jury to conclude that G een
ei ther had constructive or actual possession of the cocaine
found in the vehicle and within his reach.” 1d. at 164.

The First and Fifth District Courts of Appeal correctly
recogni zed that a defendant need not be viewed by police in
actual possession to be found in actual possession of drugs.
Thus, the instant decision conflicts with Geen and WIIians.

When the decision of a district court conflicts with
deci sions of other district courts of appeal, this Court’s
jurisdiction is discretionary. Art. V, 8 3(b)(3), Fla. Const.
This Court should exercise its discretion to hear this case for
at | east three reasons. See Harry Lee Anstead, Gerald Kogan,

Thomas D. Hall, & Robert Craig Waters, The Operation and

Jurisdiction of the Suprene Court of Florida, 29 Nova L. Rev.

431, 485 (2005) (“jurisdictional briefs in discretionary cases
shoul d al ways denonstrate that the case is significant enough to
be heard”).

First, the outcome of the instant decision was incorrect.
The trial judge refused to give the proposed special jury
i nstructions because the jury could conclude fromthe evidence
t hat Respondent was in actual possession of the drugs. There
was significant evidence fromwhich the jury could reasonably

concl ude that Respondent was in actual possession of the drugs



before the police arrived. Most of this evidence is described

in the instant decision. See Mtchell, 958 So. 2d at 497-98.

For exanple, Respondent’s girlfriend told police that the drugs
bel onged to Respondent and there was a court event formwth
Respondent’s nane on it next to a digital scale and razor bl ade.
See id.

Second, the trafficking statute does not allow for the
interpretation nade by the Fourth District Court of Appeal. The
trafficking statute proscribes the actual or constructive
possessi on of certain anopunts of marijuana and cocaine. “Any
person . . . who is know ngly in actual or constructive
possession of, 28 grams or nore of cocaine . . . conmts a
felony in the first degree.” 8§ 893.135(1)(b)(1), Fla. Stat.
(2005). “Any person . . . who is knowingly in actual or
constructive possession of, in excess of 25 pounds of cannabis,
or 300 or nore cannabis plants, connmits a felony in the first
degree” 8 893.135(1)(a), Fla. Stat. (2005). The statute does
not require the actual possession to occur in the presence of
the police. See § 893.135, Fla. Stat. (2005). The |legislature
coul d have, but did not, specify that actual possession is
proscri bed only when the police see the person in actual
possessi on of the drugs.

Third, the actual possession analysis is at odds with case



| aw concerni ng actual possession of deadly weapons. See Smith
v. State, 645 So. 2d 124 (Fla. 1st DCA 1994), rev. denied, 654
So. 2d 920 (Fla. 1995) (“The state may prove that a defendant
carried, displayed, used, threatened, or attenpted to use a
weapon during the comm ssion of a felony by neans of

circunstantial evidence.”); Gbbs v. State, 623 So. 2d 551

(Fla. 4th DCA 1993) ("“a finding of actual possession [of a
firearmas defined in section 790.001(6)] may be based on

ci rcunstantial evidence).

CONCLUSI ON

Based on the foregoing argunent, Respondent requests that
this Honorabl e Court accept jurisdiction in this cause.
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