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PREAMBLE

The Petitioner, Denis Potiris, is referred to herein as “Potiris’. Respondent,
Village of Wellington, Florida is referred to herein as “Wellington”. Respondent,
Florida Department of Community Affairs, is referred to herein as “Department”.
This Jurisdictional Brief is being submitted on behalf of Wellington and the
Department.

STATEMENT OF THE CASE AND OF THE FACTS

Potiris Statement of the Case and Facts violates the four corners rule
applicable to Jurisdictional Briefs seeking review based on conflict jurisdiction.
Reaves v. Sate, 485 So. 2d 829, 830 (Fla. 1986). Therefore, Wellington and the
Department request that this Court confine itself to the Fourth District Court of
Apped’s two paragraph Opinion (“Opinion”) in Potiris v. Department of
Community Affairs, 947 So.2d 598 (Fla. 4" DCA 2007) for the facts which may be
considered in determining whether the requisite conflict exists and, if so, whether
this Court should exercise its discretion to resolve the conflict.

The Opinion states the following as to Potiris allegation of standing:
“Potiris is a land planner who does not live, own property, or have a business
address or business license in Wellington.” 1d. at 598.

SUMMARY OF ARGUMENT

The Fourth District Court of Appeals decision in Potiris does not contain a
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point of law that isin conflict with the First District Court of Appeal decisonin S.
Joe Paper Co. v. Dep't of Cny, Affairs, 657 So. 2d 27 (Fla. 1¥ DCA 1995).
Potiris and . Joe are two cases applying the definition of an “affected person” in
8163.3184(1)(a), Florida Statutes (2004), in which Florida's legidature included a
“person . . . owning or operating a business within the boundaries of the local
government whose plan is the subject of the review”, to the facts of the respective
cases without making conflicting statements as to how that portion of the statute
should be construed. In both instances, the district courts concluded there was no
standing.

Alternatively, this Court should determine that the Fourth District adopted
S. Joe and relied on the First District’s conclusions that an “incidental and
transgent presence’ in the locae is not sufficient to confer standing and that
§163.3184(1)(a)’s provison regarding owning or operating a business
contemplates “a more substantial local nexus, of a type which might make the
business potentially subject to the constraints of the local comprehensive plan.” If
the courts are applying the same interpretation of 8163.3184(1)(a), then there is no
conflict jurisdiction.

ARGUMENT

Confining itself to the four corners of the Opinion, this Court should

determine that there is no conflict to trigger this Court’s discretionary jurisdiction.
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The single case cited by the Fourth District in Potiris is &. Joe Paper Co. v. Dep’t
of Cmty, Affairs, 657 So. 2d 27 (Fla. I DCA 1995). As argued below, either (i)
the two decisions represent separate application of the same statute based on
different facts without creating a conflict on a point of law regarding the meaning
of 8163.3184(1)(a) or (ii) the Fourth District aligned itself with the point of law
announced by the First District in Potiris In either case, there is no conflict to
support the discretionary jurisdiction of this Court.

According to The Florida Sar v. B.J.F., 530 So. 2d 286, 289 (Fla. 1988),
this Court refuses “to exercise our jurisdiction where the opinion below establishes
no point of law contrary to a decision of this Court or another district court.”
Potiris has not pointed to, nor can he point to, a conflicting point of law in &. Joe
and the case at bar. Thus, this Court should conclude it lacks conflict jurisdiction
under ArticleV, 83(b)(3) of the Florida Congtitution.

|. Potirisand St. Joe Applied 8164.3184(1)(a), Florida Statutes(2004)
Without Relying on Conflicting I nterpretations of that Statute.

In 8163.3184(1)(a), Florida Statutes (2004), the Florida L egislature included

within the definition of an “affected person” “persons owning property, residing,
or owning or operating a business within the boundaries of the local government
whose plan is the subject of the review.” (Emphasis added.) Applying the

emphasized language of the statute, the Fourth District determined that the Florida
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Department of Community Affairs (“Department”) correctly applied
§163.3184(1)(a) and affirmed the Department’s conclusion that Potiris had not
alleged standing as an owner or operator of a business within the boundaries of
Wellington.

The factua distinction between the case a bar and S. Joe, pertaining to
Potiris from time to time providing land use related services for properties in
Weélington versus 1000 Friends only showing involvement with the
comprehensive plan process at issue in . Joe, does not demonstrate the existence
of conflicting interpretations as to the scope of §163.3184(1)(a). In each case, the
appellate court reasoned that the allegations of standing via ownership or operation
of a business did not fit within 8163.3184(1)(a). The fact that 1000 Friends was
seeking a broader interpretation of §8163.3184(1)(a) in that its business activity
related only to the Walton County comprehensive plan at issue in the proceeding,
as opposed to Potiris who alleged performance of land use services for properties
in Wellington unrelated to the comprehensive plan amendment he was challenging,
does not mean that the First and Fourth Districts made conflicting statements of
law upon which each decision rests. B.J.F., 530 So. 2d at 288. As such, there is
no conflict on which to base a request for discretionary review by this Court.

[l. Alternatively, St. Joe was Adopted in Patiris.

Alternatively, this Court should view the Fourth District’s Opinion as adopting the
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First Digtrict’s ruling in &. Joe by citation to that case. In . Joe, the court
concluded that it was beyond the authority of the Administration Commission to
expand the definition of “affected person” because a legidative enactment would
be necessary. 657 So. 2d at 28. The First and Fourth Districts both utilized the
“conducting some business activity” language® in concluding that the alleged basis
for standing was insufficient to satisfy the “owning or operating a business within
the boundaries of the local government” prong of the “affected person” definition
in §163.3184(1)(a).

Potiris arguably does not contain an express statement establishing a point
of law upon which the decison rests, which is an impediment to conflict
jurisdiction. The Fourth District did not provide an explanation for its conclusion
or expressly state that it was adopting the standard from . Joe. Instead, it merely
cites to the prior decison in S. Joe and provides a parenthetical reference to the
facts which caused the First District to conclude 1000 Friends had no standing.
The Fourth District’s citation to . Joe could be viewed as merely providing an
example of another case in which an appellate court concluded that the aleged
business activity did not satisfy 8163.3184(1)(a). However, the citation to S. Joe

coupled with the smilar use of the “conducted some business activity in

! Potiris, 947 So. 2d at 599 (utilizing “conducted some business activity in
Weéllington)”; . Joe, 657 So. 2d a 29 (utilizing “merely conducting some
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Wellington” language more likely suggests that the Fourth District was adopting
the standard announced in . Joe.

S. Joe regjected standing based on “incidental and transient presence” and
stated that §163.3184(1)(a) contemplates “a more substantial local nexus, of atype
which might make the business potentially subject to the constraints of the loca
comprehensive plan.” . Joe, 657 So. 2d at 29 (emphasis added). Potirisand S.
Joe are consistent in that neither Potiris nor 1000 Friends alleged a nexus of atype
which might make their respective businesses directly subject to the constraints of
the respective local comprehensive plans.

While it may be true that Potiris aleged a more substantia nexus to
Wallington than 1000 Friends had to Walton County, because Potiris alleged that
he served others from time to time in a land use planning capacity regarding their
properties in Wellington unrelated to the particular comprehensive plan
amendment at issue, both interests are incidental and transient, and neither Potiris
nor 1000 Friends stood to be constrained by the respective comprehensive plans.
Instead, Potiris land planning customers with properties in Wellington and
property owners in Walton County whose interests 1000 Friends generaly
represents are the ones who would be potentially subject to the constraints of the

comprehensive plan. Neither factua basis for standing is included within

business activity in connection with the comprehensive planning process’).
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8163.3184(1)(a). Hence, there is no conflict.

The Fourth District’s reference to Potiris lack of a business license in the
first paragraph of the Opinion also does not create the required conflict. Potiris
erroneoudy argues to this Court that the Fourth District has created a business
license condition on standing for a person relying on the owning or operating a
business subclass of affected persons. Potiris Jurisdictional Brief at p. 56. The
four corners of the Opinion do not reveal that the Fourth District applied a business
license condition to 8163.3184(1)(a). In fact, after the initial reference to business
license, in what should he construed as the Fourth District’s brief factua
background statement, no further reference to a business license is made.
Therefore, the Opinion should not be read as stating a point of law regarding the
effect of a business license on the standing issue.”

On page 6 of his Jurisdictional Brief, Potiris raises an issue about courts
being required to accept a plaintiff’s allegation of standing as true. Potiris fails to
acknowledge that an allegation of standing must fal within the applicable lega
standard of who may be a petitioner or plaintiff for the particular cause of action.

See Weiss v. Johansen, 898 So. 2d 1009 (Fla. 4" DCA 2005); Brasfield & Gorrie

2 To the extent that this Court construes the Opinion as stating a point of law
regarding a business license as a condition to standing, the Opinion does so for the
first time and without creating conflict with a prior decision of this Court or of
another district court of appeal. S. Joes does not address the issue of a business
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General Contractor, Inc. v. Ajax Construction Company, Inc. of Tallahassee, 627
So. 2d 1200 (Fla. £ DCA 1993). The Florida Department of Community Affairs
and the Fourth Didtrict determined that Potiris alegation of standing as one
owning a business, through which he from time to time represents property owners
in Wellington, taken as true, did not constitute “owning or operating a business
within the boundaries of the local government whose plan is the subject of the
review.” Thus, Potiris did not fall within the “affected person” definition in
8163.3184(1)(a). Since his alegation did not fit within the statutory standard for
standing to contest a Florida Department of Community Affairs comprehensive
plan amendment “in compliance” decision, Potiris lacked standing to file a petition
and it was not necessary to treat the allegation as true in the context of a motion to
dismiss.

The time period argument made by Potiris on pages 6 and 7 of his
Jurisdictional Brief aso does not revea decisional conflict to support review by
this Court. Potiris incorrectly suggests that the Fourth District based its decision
on the facts in &. Joe, i.e. that Potiris was aleging standing solely based on his
participation in the public hearings on the subject comprehensive plan amendment.
There is nothing in the four corners of the Opinion to suggest that the parenthetical

contained in the S. Joe citation, which refers to 1000 Friends business activity in

license
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connection with the planning process, was used by the Fourth District as the facts
of the case a bar. The four corners of the Opinion do not indicate that the Fourth
Didtrict was of the belief that Potiris only aleged participation in the planning
process was for the particular comprehensive plan amendment at issue. Instead,
the Fourth District applied Potiris alegation of standing and reasoned: “We do
not agree with Potiris that, because, from time to time, he provides land use related
services for properties in Wellington, he had standing. The fact that Potiris [who
does not live, own property, or have a business address or business license in
Wellington] conducted some business activity in Wellington is not the same as
‘owning or operating a business in Wellington.” Patiris, 947 So.2d at 599.

Hence, the Fourth District rejected Potiris' broader allegation of business activity
as not fitting within the statutory definition.

Finally, even if there was conflict, this case is not of significance such that
this Court should intervene to resolve the conflict. Given that it is he Florida
Legidature's province to determine by statute which individuas or entities will
have standing to participate in 8120.57 proceeding challenging the consistency of a
comprehensive plan amendment, it should be left to the Florida Legidature to
amend 8163.3184(1)(@) if it deems it necessary to expand the definition of
“affected persons’. Section 163.3184(1)(a) unambiguously sets out the exhaustive

list of those which may raise a chalenge to the consistency of a comprehensive
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plan amendment. Potiris was ssimply ineligible to bring the consistency challenge
because he is not within the class of people that the Florida L egislature determined
to have substantial interests which would be directly impacted by a comprehensive
plan amendment. Therefore, the case at bar does not warrant review by this Court.

CONCLUSION

Given the lack of decisiona conflict between Potirisand . Joe, Wellington
and the Department respectfully request that this Court deny Potiris request that
this Court invoke its discretionary jurisdiction under Article V, 83(b)(3) of the

Florida Constitution.

Respectfully submitted this day of April 2007.

By: By:
JONATHAN M. STREISFELD RICHARD E. SHINE
FloridaBar No.: 117447 Counsal for Department of
JEFFREY S. KURTZ Community Affairs
FloridaBar No.: 494178 Florida Bar No.: 0692311

Counsdl for Village of Wellington
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true copy of the foregoing has been served
upon Denis Patiris, Petitioner, 134 Greymon Drive, West PAm Beach, Florida
33405 and Jonathan M. Streisfeld, Esg., Counsel for Village of Wellington,
Brinkley, Morgan, Solomon, Tatum, Stanley, Lunny & Crosby, LLP, 200 East Las
Olas Boulevard, Suite 1900, Fort Lauderdale, FL 33301 by U.S. Mail this day
of April 2007.
DEPARTMENT OF COMMUNITY AFFAIRS
Attorney for Department of Community Affairs
2555 Shumard Oak Boulevard
Tallahassee, FL 32399

Phone: (850) 922-1683 Fax: (850) 922-2679
richard.shine@dca.state.fl.us

By:

RICHARD E. SHINE
FloridaBar No.: 0692311
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CERTIFICATE OF COMPLIANCE

The undersigned counsel hereby certifies compliance with the font
requirements of Fla.R.App.P. 9.100(1). This Respondents’ Jurisdictional Brief was

prepared using Times New Roman 14-point font.

By:

JONATHAN M. STREISFELD
HoridaBar No.: 117447
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