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STATEMENT OF THE CASE

Thi s at t enpt to invoke discretionary jurisdiction
i nvol ves the sole issue of whether the Petitioner’s attorney,
a workers’ conpensation practitioner, wll be paid using the
statutory formula mandated by the Wbrkers’ Conpensation Act or
via some other nmethod the courts mght conjure. Before
Respondents won their reversal, Respondents argued before a
Judge of Conpensation Clains for the Orlando District (“JCC'),
but failed to convince him that Florida Statutes section
440.34 mandated a fee calculated as a percentage of the
benefits won. Petitioner argued, and convinced the JCC, that
he may disregard section 440.34's fee forrmula in favor of a
fee the JCC found to be “reasonable.” As a result, the JCC
before reversal awarded a fee equal to an additional eight
hundred eleven percent (811% of +the benefits obtained,
despite section 440.34's |limt of an additional twenty percent
(20%9. Florida’s First District Court of Appeal reversed the
811% award, remanding to the JCC to re-conpute the fee by
using section 440.34's forrmula. The First District’s opinion,
from which discretionary review is sought, is called the
OPI NI ON t hroughout this brief.

STATEMENT OF THE FACTS

We respectfully point out t hat the following 3
all egations in Petitioner’s Statenent of the Facts have no

factual support in the Record: (1) section 440.34 inpaired
-1 -



Petitioner’s ability to obtain the assistance of counsel; (2)
claimant prevailed on all issues before the JCC, and (3) all
of Respondents’ defenses had no reasonable grounds. In this
regard, the followng additional facts from the Record are
not ewort hy.

Petitioner’s entitlenent to attorney fees resulted from5
partially successful <clains out of 14 <clainms made. In
cal cul ating a “reasonable” fee instead of a statutory fee, the
JCC conpensated Petitioner for all time spent on all clains
regardl ess of the success or failure of the claim because the

JCC found the tine spent on the failed clains was t oo
intertwwned with time pertaining to issues adjudicated to
serve as a basis to reduce the anount of the attorney fee
clainmed.” (See Order on Appeal at pg. 4, properly appearing in
the Record on Appeal as pg. 1930a [hereinafter “Fee Order pg.
4"1.)

Petitioner’s 14 clains began with her first Petition for
Benefits (“PFB”) dated March 26, 2004 which sought *“[1]
aut horization of a Jlumbar CT scan...[2] adjust AWN..[3]
aut hori zation of physical therapy...and [4] [decisions on
i ssues regarding how the claimant allegedly] never requested a
change of doctor....” (R 1954-1955.) On May 17, 2004, a second
PFB sought “[5] Tenporary Total Disability [(“TTD')] from

4/5/04 to present and continuing...and [6] Tenporary Parti al

Disability [ (“TPD")] from 4/ 5/ 04 to pr esent and
- 2 -



continuing....” (R 1958-1960.) On June 25, 2004, a third PFB
repeated her claimto adjust the AWV and additionally sought
“[7] TTD and/or [8] TPD and/or [9] IB benefits from 5/21/04
and/ or 6/ 1/ 04 through t he present and as | ong as
appropriate...[10] authorization of TENS unit as prescribed by
Dr. Jungreis...and [11] authorization of second opinion and/or
change of physician ....” (R 1961-1963.) On August 2, 2004, a
fourth PFB sought “112] aut horization of psychol ogi cal
counseling...and [ 13] aut hori zation of change of
neurologist....” (R 1965-1967.)In all four PFBs, Petitioner
sought “[14] penalties and interest” on all financial benefits
claimed. (R 1954-1967.)

On Oct ober 27, 2004, the JCC held a trial/nmerit hearing
on all ripe, due and owing claim. Voluntary dism ssals of
several of the 14 clains above preceded the trial. Several
def enses were adjudicated at the trial, but the ones that
prevailed in part were that the claimant voluntarily limted
her i ncomne; and that the Petitioner’s enploynent was
termnated for cause. (R 1439-65.) A July 23, 2004 letter
(Supp. R 2044) and the enployer’s testinony (Supp.R 2023-26)
expl ained the Petitioner’s term -nation. Although not asserted
specifically as a defense, the claimnt’s base Average Wekly
Wage (her “AWN, or rate of pay under section 440.14 used for
all past and future benefits) was revealed to be |lower than

the base AWN in use until that date, so the clainmant’s base

- 3 -



AWN was

| owered by the Judge prior to adding the clained

“fringe benefits” to the AWW (R 1439-65.)

The following table illustrates the ultimte outconme of

each of Petitioner’s 14 cl ai ns:

Claim |Qutconme: Did Petitioner prevail on this clainf
nunber | (Record cite in parenthesis)

1 NO (R. 1439-65.)

2 YES I N PART: The base AWV was | owered, but “fringe
benefits” were added.

3 NO (R. 1439-65.)

4 NO (R. 1439-65.)

5 NO (R. 1439-65.)

6 YES |IN PART: no additional weeks of TPD were
awar ded, but the rate of pay changed due to the
change in AWN

7 NO (R. 1439-65.)

8 NO (R. 1439-65.)

9 YES IN PART: 1B s were awarded, but reduced because
t he Judge agreed with the defense that the clai mant
limted her incone (deened earnings were applied).

10 NO (R. 1439-65.)

11 NO (R. 1439-65.)

12 YES

13 NO (R. 1439-65.)




14 YES I N PART: Penalties and interest denied except

as to the clains won above.

Therefore, the table above can best be summarized by
stating that the Petitioner prevailed on sone of her 14 clains
insofar as she received a reduced award of $2,526.40 in
indemity benefits inclusive of penalties and interest plus
aut horization of psychol ogi cal counseling. (R 1443.) For these
benefits, the JCC awarded Petitioner her attorney s fees
payabl e by Respondents.

PO NTS ON APPEAL | N OPPOSI TI ON TO REQUEST FOR REVI EW

ONE: The OPINION interprets section 440.34 consistently
with every other Fee Order ever entered statewide by the
O fices of the Judges of Conpensation Clainms. TWO. The OPI NI ON
does not conflict with any other decision. THREE: The OPI NI ON
is a “Citation PCA” that this Court lacks jurisdiction to
review. FOUR: Discretionary review i s unnecessary once again,
for the sane reason as This Court found discretionary review
of this same issue unnecessary 4 prior times in the past 7
nmonths. FIVE: Petitioner owes taxable costs for attenpting

revi ew.

SUMVARY OF THE ARGUMENT OPPOSI NG REVI EW

This Court declined discretionary review of this exact
sane issue 4 tines in the past 7 nonths and was wi se to do so.

Wth the sole exception of the Fee Order reversed herein,



every legislative and judicial body interprets section 440. 34
consistently. From the halls of the Legislature, to the
seventeen districts conprising the statewide O fice of the
Judges of Conpensation Clains, to the six different First
District panels to address this issue, literally everyone
reached the sanme interpretation. Wth such wunanimty and
certainty on this issue, there is sinply no dispute for the
Suprene Court to address.

ARGUVENT OPPOSI NG DI SCRETI ONARY REVI EW

|. THERE IS NO CONFLI CT BETWEEN THE ORDER ON APPEAL AND
EVERY OTHER FEE ORDER EVER ENTERED BY THE QOJCC

Petitioner urges review based on conflict, but there is
no conflict, neither before the appellate courts nor before
the seventeen districts conprising the statewide O fice of the
Judges of Conpensation Claims (hereinafter “the QICC').
Respectfully we point out that with the sole exception of the
Fee Order that was reversed by the OPINION, the QJCC has never
entered a Fee Order conflicting with the interpretation found
in the OPI NI ON

Coll ectively, long before Florida’s First District Court
of Appeal ever interpreted section 440.34, the QCC was
interpreting and inplementing section 440.34's fee cap
statewi de since its passage four years ago. See Senate Bil
50A, 2003 Fla. Legislature (making 440.34 effective for al

accidents on or after Oct. 1, 2003). The QOIJCC is the state
- 6 -



agency charged wth interpreting and inplenmenting section
440. 34, and This Honorable Supreme Court holds that “an
agency’'s interpretation of a statute it is <charged wth

enforcing is entitled to great deference.” Aneristeel Corp. V.

Clark, 691 So.2d 473 (Fla.1997). Accord PW Ventures, Inc. .

Ni chols, 533 So.2d 281 (Fla.1988). Despite the lack of a First
District interpretation, every QICC Fee Order ever entered
interpreting 440.34 (except the Fee Order reversed by the
OPINION) interpreted 440.34 exactly as the Frst District did

once the First District finally made its review. See Sepul veda

v. @Gle Interior Solutions, OICC Case#04-0067730RL (QiCC

Ol ando Feb. 2005); Phillips v. Edward Healy Rehab Center, QICC

Case #03-044576TMB (QJCC West Palm Beach Mar.2005); Wod v.

Fl ori da Rock, QICC Case#04-013370WIC (QJCC Ol ando Mar. 2005);

McTi erman V. Pi nel |l as Suncoast Transit Aut hority, QaJCcC

Case#04- 028606LLH (QJCC St. Petersburg May 2005); Canpbell v.

Aramark, OJCC Case #04-006767MAD (QICC West Pal m Beach July

2005); Buitrago v. Landry’'s, QICC Case #03-028649EHL & #04-

013626EHL (QJCC Tanpa Aug.2005); Lundy v. Four Seasons, QJCC

Case #03-041427SHP (QICC West Pal m Beach Nov. 2005); Parker v.

Pensacola Care, Inc., QOJCC Case #05-9094JJL (JCC Tall ahassee

Feb. 2006); Bass v. Target Stores, Inc., QICC Case#05-4912JJL

(QAQICC Tal l ahassee July 2006). Therefore, the OPI N ON does not



conflict with how the QOJCC interpreted 440.34 collectively
prior to First District review.

Li kewi se, the OPINION does not conflict with, but instead
is in accord with, every other decision of the First District
that directly interprets 440.34 after its anmendnment in 2003.

Wod v. Fla. Rock Indus., 929 So.2d 542 (Fla. 1st DCA 2006),

rev. denied, 935 So.2d 1221 (Fla.2006); Lundy v. Four Seasons

OCcean Grand Pal m Beach, 932 So.2d 506 (Fla. 1st DCA 2006),

rev. denied, 939 So.2d 93 (Fla.2006); Canpbell v. Aramark, 933

So.2d 1255 (Fla. 1st DCA 2006), rev. denied, 944 So.2d 986

(Fla.2006); Phillips v. Edward Healy Rehab. Ctr., 933 So.2d

600 (Fla. 1st DCA 2006); Murray v. Mriner's Health, 31

Fla. L. Wekly 3016 (Fla. 1st DCA 2006); Buitrago v. Landry’s,

31 Fla.L.Wekly 2340 (Fla. 1st DCA 2006). The First District,
havi ng addressed this issue in no fewer than 6 cases using 6
different panels, has certainly done a thorough review. The
i ssue has been so exhaustively addressed by the First District
that it has stopped certifying the question and begun

affirmng the QICC by sinply entering a PCA. See Phillips, 933

So. 2d at 600.

Finally, the OPINION does not conflict directly with any
decision from any other District. The First District is the
sole statew de venue for workers’ conpensation appeals. See
sec. 440.271, Fla. Stat. No other District has venue, and

thus, there is no inter-District conflict to resol ve.

- 8 -



1. THERE IS NO CONFLICT, DI RECT OR | NDI RECT, BETWEEN THE
FI RST DI STRICT'S OPI Nl ON AND ANY OTHER APPELLATE CASE LAW

By ignoring the statutory anendnents, Petitioner argues
there is intra-District conflict between the OPINION and the

30-year-old decision in Lee Engin"g & Constr. Co. v. Fellows,

209 So.2d 454 (Fla.1964), but this is wong because Lee does
not interpret current law but instead a law that has been
altered and amended twenty-two (22) times between the day Lee
was issued through today. See ss. 17, 35, ch. 69-106; s. 365,
ch. 71-136; s. 119, ch. 71-355; s. 18, ch. 75-209; s. 9, ch.
77-290; ss. 10, 23, ch. 78-300; ss. 27, 124, ch. 79-40; ss.
15, 21, ch. 79-312; s. 14, ch. 80-236; s. 12, ch. 83-305; s.
4, ch. 86-171; ss. 19, 43, ch. 89-289; ss. 29, 56, ch. 90-201;
ss. 27, 52, ch. 91-1; s. 32, ch. 91-46; s. 3, ch. 91-47; s.
252, ch. 91-224; s. 34, ch. 93-415; s. 120, ch. 97-103; s. 21,
ch. 2001-91; s. 13, ch. 2002-236; s. 26, ch. 2003-412, Laws of
Florida. The statute interpreted in Lee cannot be said to be
the same statute that exists today. The npbst recent anmendnents
explicitly renmoved the codification of the factors analyzed in
Lee. See ch. 2003-412, Laws of Florida. Wen the Florida
Legi sl ature excludes or deletes a statutory provision, the
exclusion will be considered intentional and the courts assign

meaning to the omssion. See BellSouth Telecomm, Inc. .

Meeks, 863 So.2d 287, 291 (Fla.2003). Thus, the OPIN ON did

its duty in assigning neaning to the Legislature’s action,

-9 -



leaving no need for This Court to exercise discretionary
revi ew.
The crimnal-law “Sixth Amendnment Right to Counsel”

decisions cited by Petitioner, such as Oive v. Maas, 811

So. 2d 644 (Fla.2002) and Makenson v. Martin County, 491 So.2d

1109 (Fla.1986), do not conflict with the OPINION. Neither the
First District nor the JCC found — and no party ever all eged
—- that Petitioner is accused of a crinme and is therefore

entitled to Sixth Amendnment rights. In Oive v. Maas, 811

So.2d 644 (Fla.2002), This Court noted that “Mark Evan Odive
is a Florida attorney who routinely represents defendants on
death row in postconviction proceedings.... H's concern is
based on a series of cases from this Court which, in short,
provide that statutory maxinmum fees may be unconstitutional
when they are inflexibly inposed in cases involving unusual or
extraordi nary circunstances because these caps interfere with
the trial court's inherent power to ensure adequate
representation and the defendant's Sixth Amendnment right to
assi stance of counsel. See Makenmson v. Martin County, 491
So.2d 1109 (Fla.1986)...." Because the Sixth Amendnment right
to counsel only applies to crim nal proceedings, there can be
no conflict between today’ s civil law decision and crimnal
| aw deci sions such as Oive and Makenson.

I11. A “CITATION PCA” IS NOT ELI G BLE FOR REVI EW



Petitioners, citing how Florida Statutes section 440. 34
wi t hstood constitutional attack, urge discretionary review on
t hat ground. However, the only constitutional attack cane via
cross-appeal, and the portion of the opinion denying the

constitutional attack should be considered nothing nore than a

“Citation PCA.” “A per curiam decision that nerely cites a
controlling precedent...[is] sonetines referred to as a
‘Citation PCA” [and] is not reviewable....” Hon. Philip J.

Padovano, Florida Appellate Practice sec. 3.10 (2007 edition).

V. THE COURT SHOULD DENY DI SCRETI ONARY REVIEW OF THI S
CASE JUST AS IT DD IN THE OIHER 3 CASES RAISING THI S
| DENTI CAL | SSUE

This Honorable Court was wse to deny discretionary
review of this very same issue 3 tinmes in the past 7 nonths.

Wod v. Fla. Rock Indus., 929 So.2d 542 (Fla. 1st DCA 2006),

rev. denied, 935 So.2d 1221 (Fla.2006); Lundy v. Four Seasons

OCcean Grand Pal m Beach, 932 So.2d 506 (Fla. 1st DCA 2006),

rev. denied, 939 So.2d 93 (Fla.2006); Canpbell v. Aramark, 933

So.2d 1255 (Fla. 1st DCA 2006), rev. denied, 944 So.2d 986

(Fla.2006). Wth the QICC uniformy interpreting 440.34, and
the First District agreeing with that interpretation in 6
successive opinions, there is sinmply no need to resolve a
“di spute” because none exists.

CONCLUSI ON




VWHEREFORE, Respondent s respectfully request Thi s
Honorabl e Court to DECLINE discretionary review, and to award
Respondents their taxable appellate cost under sec.440. 34,
Fla. Stat. (2003).
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