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PRELI M NARY STATEMENT

The Petitioner, JACQUELINE DUPREY, shall be referred to
herein as the “C aimant” or by her separate nane.

The Respondents, LA PETITE ACADEMY and GALLAGHER BASSETT,
shall be referred to herein as the “Enployer/Carrier” (E/C or
by their separate nanes.

Ref erences to the record on appeal shall be abbreviated by
the letter “V (Volune), followed by the applicable volune and
page nunber

The Judge of Conpensation Clains shall be referred to as
t he JCC.

References to the appendi x attached to Petitioner’s Initial
Brief on Jurisdiction will be referred to by the letters “AP”
and followed by the applicable appendix page nunber. The
appendi x contains the opinion issued by the First District Court
of Appeal on February 5, 2007.

“1'B” refers to inpairnment income benefits.



STATEMENT OF THE CASE AND STATEMENT OF THE FACTS

This is a case involving the interpretation of the Wrkers’
Conpensation attorney fee statute, F.S. 440.34(3), as anended in
2003, that may severly inpair, if not elimnate, the ability of

claimants to obtain the assistance of counsel, Wod v. Florida

Rock Industries, 929 So.2d 542 (Fla.1% DCA 2006), Judge

Barfield, concurring opinion at page 545.

On 11/24/04, followng a 10/27/04 hearing (V2-226), the
JCC entered a Final Conpensation order (V1-196-100, V2-202-224)
finding Caimnt prevailed on all four issues in dispute and
thus was entitled to a 6% PPl and ten weeks of inpairnent
benefits (V2-209); an increase in Claimant’s AWV from $378.40 to
$425.02 (V2-211); psychological counseling (V2-214) and
penalties and interest (V2-216).

The JCC al so stated the follow ng concerning each benefit:

“lI conclude that the Enployer/Carrier had no reasonable
grounds, nor factual or legal basis to have denied that the
Claimant sustained a 6% PPl as a result of the 11/4/04
i ndustrial accident.” (V2-209,210). (enphasis added).

“Again, | find an absence of any evidence to the contrary,
and that there was no reasonable ground for the
Enpl oyer/ Carrier to not have nade the adjustnent at or near
the time the relevant petition for benefits was filed. |
find there was no factual or legal basis to continue to
deny the requested benefits. .” (V2-211). (enphasis added).

“Again, | find a total absence of any evidence to the
contrary on these points as the Enployer/Carrier presented
no medical opinion to support its position. | find that
there was no reasonable ground for the Enployer/Carrier not



to provide psychol ogical counseling sonetine ago.
(V2-214). (enphasi s added).

“. . .1 find an absence of any evidence to the contrary,
that there was no reasonable ground, or legal or factual
basis, for the Enployer/Carrier to not have paid the
Claimant the penalties and interest due.” (V2-216).
(enmphasi s added).
The JCC found that counsel for C ainmant reasonably expended
82 hours to secure the aforesaid benefits (V2-1930,1931), with a
total value of $2,526.40 resulting in a statutory guideline fee
per F.S. 440.34(1)(2003) of $505.12 or $6.16 per hour (V10-
1932,1933). Counsel for the E/C was paid $8,189.00 (86.2 hours
at $95.00 per hour) (V4-708, V10-1933) even though he did not
prevail on any issue in dispute (save an offset of 2 weeks |1IB)
The JCC found that the fixed statutory percentage resulting
in an attorney's fee of $6.16 per hour could not be interpreted

as a “reasonable attorney's fee” wunder F.S 440.34(3)(b)(2003)
(V10-1932,1933), and on 6/24/05 the JCC entered an order
awardi ng counsel for Cainmant attorney's fees for 82 hours at
$250 per hour for a total $20,050 (V10-1934, 1935).
Foll ow ng an appeal and a cross-appeal, the First DCA on
2/ 5/ 07 entered an opinion reversing the JCC s 6/24/05 order.
The First DCA, in its 2/5/07 opinion stated that:
“This Court has previously considered the application of
the Legislature’s 2003 Anmendnents to Section 440. 34,
Florida Statutes, in a nunber of our recent decisions, and
held in workers conpensation cases, a fee award must be

based on the value of the benefits actually obtained on
behal f of the Caimant.” (AP-2).



The First DCA in its 2/5/07 opinion al so stated:

“W reject the nerits of Clainmant’s cross-appeal because
this Court has previously concluded that Section 440. 34, as
anmended in 2003, violates neither the Florida nor the
United States Constitutions.” (AP-3).

PO NTS ON APPEAL

PO NT |

WHETHER OR NOT THE DECI SI ON OF THE FI RST DI STRI CT COURT OF
APPEAL | N THE CASE AT BAR EXPRESSLY AND DI RECTLY CONFLI CTS W TH
THE DECI SIONS OF THI' S HONORABLE COURT IN OLIVE V. MASS, 811
So. 2d 644(Fl a.2002), MAKEMSON V. MARTI N COUNTY, 491 So.2d
1109( Fl a. 1986), AND LEE ENG NEERI NG AND CONSTRUCTI ON COVPANY V.
FELLOWS, 209 So.2d 454(Fla.1968), THE DECISION OF THE 5™ DCA IN
MARI ON' COUNTY V. JOHNSON 586 So.2d 1163(Fla.5™ DCA 1991), AND
THE DECI STON OF THE 2™ DCA | N BOARD OF COUNTY COWM SSI ONERS OF

H LLSBOROUGH COUNTY V. SCRUGGS, 545 So.2d 910( Fl a. 2"° DCA 1989).

PO NT |1

VHETHER OR NOT THI S HONORABLE COURT HAS JURI SDI CTI ON BASED ON
THE GROUNDS THAT THE DECI SION OF THE FI RST DI STRI CT COURT OF
APPEAL EXPRESSLY DECLARED FLORI DA STATUTE 440. 34, AS AMVENDED I N
2003, TO BE VALI D AND CONSTI TUTI ONAL.

SUMVARY OF ARGUMENT

I
The opinion rendered by the First DCA conflicts with the

decision of this Honorable Court in Lee Engineering and

Construction Conpany v. Fellows, 209 So.2d 454(Fla.1968).

wherein this Honorable Court held that a “reasonable attorney's
fee” was to be determ ned by considering various factors. To the
contrary, the First DCA has held that a “reasonable attorney's

fee” as set forth in F.S 440.34(3)(2003), was to be determ ned



based strictly on the statutory guideline fee set forth in
F. S. 440. 34(1)(2003), thereby elimnating any judicial discretion
is determning a reasonable fee.

The decision of the First DCA conflicts wth the decisions

of this Honorable Court, in dive v. Mas, 811 So.2d 644

(Fl a. 2002) and Makenson V. Martin County, 491  So. 2d

1109( Fl a. 1986) , because the First DCA concluded that a
“reasonabl e attorney's fee” to be paid by the E/C “nust be based
on the value of the benefits actually obtained on behalf of the
Claimant” wthout taking into consideration the fact that
extraordi nary circunstances may be involved. To the contrary, in

Aive v. Mas, Supra, and Makenmson v. Martin County, Supra, this

Honorabl e Court held that trial courts are authorized to award
attorney fees in excess of a statutory schedule where
extraordi nary or unusual circunstances exist.
PO NT 1|

The First DCA specifically concluded that F.S.440.34 as
amended in 2003, violates neither the Florida nor the United
States constitutions (AP-3). This Honorable Court therefore has
jurisdiction to review this mtter since the First DCA has

upheld the constitutionality of F.S.440.34(2003), De Ayala V.

Fl ori da Farm Bureau Casualty |Insurance, 543 So.2d 204(Fl a. 1989).




ARGUMENT
PO NT |

WHETHER OR NOT THE DECI SI ON OF THE FI RST DI STRI CT COURT OF
APPEAL | N THE CASE AT BAR EXPRESSLY AND DI RECTLY CONFLI CTS W TH
THE DECI SI ONS OF THI' S HONORABLE COURT IN OLI VE V. MASS, 811
So. 2d 644( FLA. 2002), MAKEMSON V. MARTI N COUNTY, 491 So.2d
1109( Fl a. 1986), AND LEE ENG NEERI NG AND CONSTRUCTI ON COMPANY V.
FELLOWS, 209 So.2d 454(Fla.1968), THE DECISION OF THE 5™ DCA I N
MARI ON' COUNTY V. JOHNSON 586 So.2d 1163(Fla.5™™ DCA 1991), AND
THE DECI SION OF THE 2™ DCA | N BOARD OF COUNTY COWM SSI ONERS OF
HI LLSBOROUGH COUNTY V. SCRUGGS, 545 So.2d 910( Fl a. 2"° DCA 1989).

Article V, Section 3(b)(3), Fl a. Const ., and

Fla. R App. P. 9.030(a)(2)(A)(iv) provides that the jurisdiction of

this Honorable Court may be invoked to review any decision of a
District Court of Appeal that: “Expressly or directly conflicts
with a decision of another District Court of Appeal or of the
Supreme Court on the same question of |aw”

Jurisdiction of this Honorable Court on a Notice to Invoke
Di scretionary Jurisdiction based upon a conflict depends on
whet her the conflict between decisions below is express and

direct and not whether the conflict is inherent or inplied,

Departnent of Health and Rehabilitative Services v. National

Adoption Counseling Service Inc., 498 So.2d 8838(Fla. 1986). For

purposes of determning conflict jurisdiction, this Honorable
Court is limted to the facts which appear on the face of the

opi nion, Hardee v. State, 534 So.2d 706(Fl a. 1988).




In the case at bar, the JCC found that Cainmant was
entitled to recover “a reasonable attorney's fee” fromthe E/ C
per the provisions of F.S.440.34(3)(2003) (V2-216, 217).

In Lee Engineering and Construction Conpany Vv. Fellows,

Supra, this Honorable Court held that a “reasonable attorney's
fee” in a workers conpensation case was to be determ ned by
considering various listed factors (tinme and | abor, et al)
Effective 10/1/77, the Workers’ Conpensation Statute
included, for the very first time, a statutory guideline
attorney's fee, see F.S.440.34(1)(1977). The aforesaid statute
also set forth other enunerated factors which were from this

Honorabl e Court’s decision in Lee Engineering and Construction

Conpany v. Fellows, Supra, for the JCC to consider, and the JCC

could increase or decrease the attorney's fee if in his judgnent
the circunstances of the particular case warranted such action

Effective 10/1/03, the Legislature anmended F.S. 440.34(1)(2003)
by leaving in the statutory guideline fee, but by elimnating

the other enunerated factors from Lee Engineering, Supra.

However, the statutory |anguage in F.S 440.34(3)(2003), which is
the portion of the attorney's fee statute that allows a C ai nant
to recover his attorney's fees from the Enployer/Carrier under
certain circunstances, was unchanged. Thus, even with the 2003
amendnents to F.S.440.34(1)(2003), a Cainmnt, per t he

provi sions of F.S 440.34(3)(2003) is still entitled to recover a



“reasonable attorney's fee from an E/ C under certain
ci rcunst ances, including the successful prosecution of a claim
Claimant respectfully submts that the decision of the
First DCA which defines a “reasonable attorney's fee” that a
C ai mant can recover from an Enployer/Carrier, per the
provisions of F.S.440.34(1)(2003) strictly to the statutory
guideline fee set forth in F.S 440.34(1)(2003), conflicts with

this Honorable Court’s definition of a “reasonable attorney's

fee” in Lee Engineering, Supra, which requires the JCC to take

into consideration various factors before arriving at a
reasonabl e attorney's fee.

Petitioner further respectfully submts that even if the
First DCA was <correct in <concluding that “a reasonable
attorney's fee” as set forth in F.S 440.34(3)(2003) is based on
the statutory guideline attorney's fee as set forth in
F. S. 440. 34(1) (2003) (even t hough t here is not hi ng in
F. S. 440.34(3)(2003) that so indicates), the opinion of the First
DCA conflicts with the decisions of this Honorable Court in

Oive v. Mas, 811 So.2d 644(Fla.2002), and Mkenson v. Martin

County, 491 So.2d 1109(Fl a.1986) and the decision of the Fifth

DCA in Marion County v. Johnson, 586 So.2d 1163(Fla.5'"" DCA 1991)

and the decision of +the Second DCA in Board of County

Comm ssioners of Hillsborough County v. Scruggs, 545 So.2d

910(Fl a. 2" DCA 1989), because the Courts in the above referenced



cases have held that a trial court my exceed the statutory
maxi mum in order to enable it to performits essential judicial
functioning of insuring adequate representation by conpetent
counsel in cases involving extraordinary circunstances. In the
case at bar, there were clearly extraordinary circunstances, in
that counsel for Caimant had to expend 82 hours and advance
costs of $3,834.28 to secure $2,526.40 in benefits in a case
where the JCC found that the E/C had no reasonabl e grounds, nor
factual or legal basis, to deny the benefits sought by the
Cl ai mant (\V2-209, 210, 211, 214, 216, 221). Nevertheless, the First
DCA indicated that “a reasonable attorney's fee” to be paid to
counsel for Clainmant by the E/C per F.S. 440.34(3)(2003) “nust be
based on the value of the benefits actually obtained on behalf
of the Claimant” which results in an attorney's fee of $6.16 per
hour, and elim nates any judicial discretion.
PO NT |
WHETHER OR NOT THI S HONORABLE COURT HAS JURI SDI CTlI ON BASED ON
THE GROUNDS THAT THE DECI SION OF THE FI RST DI STRI CT COURT OF

APPEAL EXPRESSLY DECLARED FLCORI DA STATUTE 440. 34, AS AVENDED I N
2003, TO BE VALI D AND CONSTI TUTI ONAL.

Article V, Section 3(b)(3), Fl a. Const . and

Fl a. R App. P. 9.030(a)(2)(A) (i) provides that the jurisdiction of

this Honorable Court may be invoked to review any decision of a
District Court of Appeal that: “. . .Expressly declares valid a

State statute.”



In the case at bar, the opinion of the First DCA expressly
decl ares valid F.S.440.34, as anmended in 2003 (AP-3). Therefore,
Petitioner respectfully submts that the jurisdiction of this

Honorabl e Court may be invoked, De Ayala v. Florida Farm Bureau

Casualty Insurance, 543 So.2d 204(Fla.1989), Acton Il v. Fort

Lauderdal e Hospital, 440 So.2d 1282(Fl a. 1983)

Prior to the 10/1/03 anendnents to F.S. 440.34(2003), a JCC
had the discretion to deviate from the statutory guideline when
the presunptive fee produced by the statutory fornula is

“mani festly unfair”, Davis v. Bon Secours-Mria Mnor, 892 So.2d

516( Fl a. 1st DCA 2004). The decision of the First DCA herein
does not allow any deviation fromthe statutory guideline fee.

Thi s Honorable Court in Makenson v. Mrtin County, Supra,

held that statutory fee maxinmuns for court appointed counsel
representing defendants in <capital cases “when inflexibly
i nposed in cases i nvol vi ng unusual or extraordi nary
circunstances” interfere with a defendants sixth amendment ri ght
to have the assistance of counsel and are unconstitutional when
applied in such a manner as to curtail the courts inherent power
to ensure the adequate representation of the crimnally accused.
Inflexible statutory fee caps could result in a confiscation of
an attorney’s tine, energy and tal ents, Mkenson, supra.

The Makenson rationale has been applied by sister Courts

in workers conpensation attorney fee cases, Irwn v. Surdyk’s




Li quor, 599 N.W 132(Mnn 1999), Joseph v. diphant Roofing

Conpany, 711 A. 2" 805(Del . Super.1997) ( Makenson cited).
The necessity of enabling a Claimant to have representation
of adequate counsel in a workers conpensation proceeding has

| ong been recognized by this Honorable Court, Lee Engineering,

Supra, as well as decisions fromthe First DCA see e.g. Davis

v. Keto Inc., 463 So.2d 368(Fla.l1lst DCA 1985) (without the aid

of conpetent counsel Caimant would have been helpless as a
turtle on its back) Judge Barfield indicated in his concurring
opinion in Wod, supra that the statute “severely inpairs, if
not elimnates, the ability of Caimants to obtain the
assi stance of counsel”, Wod, supra at 545.

In a Wrkers Conpensation case, a nmandated, inflexible
statutory cap on the anmpbunt of an attorney's fee that counsel
for Claimnt may receive, when there is no such restriction on
the amount of an attorney's fee the E/C may pay their attorney,
was held unconstitutional as a denial of the Caimnt’'s equal

protection rights, Horn v. New Mexico Educators Federal Credit

Union, 899 P. 2"9 234(N.M Ct of App 1994).

CONCLUSI ON

For the above stated reasons, Petitioner respectfully
requests that this Honorable Court grant Petitioner’s Notice to
| nvoke Discretionary Jurisdiction and accept jurisdiction of

this appeal.
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