SUPREME COURT
STATE OF FLORI DA

NACOCCHEE CORPORATI ON,
Assi gnee of Eagle Land

G oup, Inc., CASE NO : SQ07-435

Petiti oner,
CASE NO. 1DO05- 3675
VS.

F. DI ANE PI CKETT,

N N N N N N N N N N N

Respondent .

JURI SDI CTI ONAL BRI EF OF PETI TI ONER NACOOCHEE CORPCORATI ON

ON REVI EW FROM A DECI SI ON OF THE
FI RST DI STRI CT COURT OF APPEAL

MAJOR B. HARDI NG

Fl ori da Bar No. 0033657
JOHN R. BERANEK

Fl a. Bar No. 0005419
JASON GONZALEZ

Fl ori da Bar No. 0146854
AUSLEY & McMULLEN

Post O fice Box 391

Tal | ahassee, FL 32302

Tel ephone: (850) 224-9115
Facsimle: (850) 222-7560

CARY | CHTER

Ceorgi a Bar No. 382515
THOWVPSON HI NE LLP

One Atlantic Center

1201 West Peachtree Street
Suite 2200

Atl anta, GA 30309

Tel ephone: (404) 261-6020
Facsimle: (404) 261-3656

Attorneys for Petitioners



TABLE OF CONTENTS

ARGUNENT . . . .
l. The First District's Holding that the
Untinely Deposit of the Earnest Mney was
a Miterial Breach Not Subject to the
Notice Provision Is In Conflict wth
Oher Districts and this Court. .................
1. The First District's Ruling Regarding
Nacoochee' s Fai l ure to Tender t he
Pur chase Price Conflicts with Two
Decisions in the Third District. ................
CONCLUSI ON. . . o o e s s s s s s,
CERTI FI CATE OF SERVI CE . . . . . . e e e s s s



TABLE OF AUTHORI TI ES

CASES
Adri an Devel opers Corp. v. de |a Fuente,

905 So0.2d 155 (Fla. 3d DCA 2004) ... ... ...t 9
Callins v. Abbatecol a,

412 So.2d 58 (Fla. 4th DCA 1982) . ... ... it 5
Jackson v. Hol nes,

307 So0.2d 470 (Fla. 2d DCA 1975) . ... i et 6
Lance v. Martinez- Arango,

251 So.2d 707 (Fla. 3d DCA 1971) .......... .. 4, 5, 7
Morris v. Knox Corp.,

153 Fla. 130 (Fla. 1943)..... ... . . . . .. 7, 8, 10
Nacoochee Corp. v. Pickett,

31 Fla. L. Wekly D3057, 2006 W. 3499983 (Fla. 1st DCA) ... 1, 9
Perper v. Edell,

35 S0.2d 387 (1948) . ... .. 9
Shapiro v. Jacobs,

32 Fla. L. Weekly D401, 2007 WL 403781 (Fla. 3d DCA)......... 9
Sun Bank v. Lester,

404 So.2d 141 (Fla. 3rd DCA 1981) ....... ... . .. 8

OTHER AUTHORI TI ES

Art. V, 8 3(b)(3), Fla. Const.......... ... . .. .. 1



STATEMENT OF JURI SDI CTI ON

The decision of the First District Court of Appeal (“First
District”) conflicts with decisions of the Second, Third and
Fourth District Courts of Appeal and with decisions of this
Court. Moreover, this conflict may affect the interpretation of
every real property contract in the State of Florida. Thus,
this Court has jurisdiction and should exercise its discretion
to consider the case to insure uniformty anong the districts
and to preserve basic principles of [|aw Art. V, 8 3(b)(3),

Fl a. Const.

STATEMENT OF THE CASE AND FACTS

Petitioner Nacoochee Corporation ("Nacoochee") seeks review
of a decision rendered by the First District Court of Appeal on
February 8, 2007, involving a claim by Nacoochee against
Respondent F. Diane Pickett (“Pickett”) seeking specific
performance of a Purchase and Sale Agreenent (the "Agreenent")
for the sale of 1400 acres of real property ("Property").

Nacoochee Corp. v. Pickett, 31 Fla. L. Wekly D3057, 2006 W

3499983 (Fla. 1st DCA). Under the Agreenent, Nacoochee was
obligated to nmake two earnest noney deposits on certain dates.
After signing the contract, all parties believed the earnest
nmoney deposits had been tinely nade, but, due to oversight and

error, they had not been. As soon as it learned of the



oversi ght, Nacoochee tendered deposit of the earnest noney to
Pickett and the title conpany identified in the Agreenent.

Weeks after learning that the earnest noney had not been
deposited, and shortly after learning of a potential buyer who
was wlling to pay significantly nore for the Property, Pickett
still had not declared a default. Instead, Pickett continued to
negotiate the details concerning the purchase of the Property
and requested all of Nacoochee's work product related to the
Property. Then, on May 28, 2004, Pickett announced her refusa
to accept Nacoochee's tender of the earnest noney, declared
Nacoochee in default based upon its failure to nake the deposit,
and term nated the Agreenent. Wil e the Agreenent contained a
notice and cure provision (the "Notice Provision") requiring
Pickett to give Nacoochee notice of any default and 60 days
within which to cure the sanme before she could termnate,
Pi ckett gave neither.

Followng a bench trial, the trial court found that
Nacoochee had a right to notice and cure, which Pickett had not
provided, that Pickett's termnation of the Agreement was
i nvalid, and that Nacoochee was entitled to specific
per f or mance. Nacoochee appealed the trial court's decision as
to the calculation of the purchase price, and Pickett cross-

appeal ed on the grant of specific performance.



On February 8, 2007, the First District issued a decision
approving the purchase price calculation and denying specific
per f or mance. The First District held that Nacoochee's failure
to tinely tender the earnest noney violated an essential
provision of the Agreenent that was not subject to the Notice
Provi sion, and that Nacoochee was not entitled to specific
performance of the Agreenent because it had not tendered the ful

purchase price at closing.

SUVVARY OF ARGUMENT

The First District's decision conflicts with decisions of
other districts, and with a decision of this Court, on both of
the decisive issues. First, the court's holding that Nacoochee’s
delay in tendering the earnest noney constituted a nmaterial
breach that discharged Pickett’s obligations, and that the
notice and cure provision of the Agreenent did not apply to such
a breach, conflicts with decisions of the Second, Third, and
Fourth Districts, as well as with a decision of this Court

Second, the court's holding that Nacoochee's failure to
tender the purchase price at closing constituted a material
breach, despite Pickett's purported term nation of the Agreenent
prior to the actual occurrence of any closing, conflicts wth
two decisions in the Third District.

While the First District apparently decided that either of

these grounds provided a sufficient basis on which to deny



Nacoochee specific performance, both facets of its decision
conflict with decisions of other Districts or of this Court.
Nacoochee therefore requests that this Court resolve the

conflict as to each ground.

ARGUVENT
The First District's Holding that the
Untinely Deposit of the Earnest Mney
was a Material Breach Not Subject to
the Notice Provision Is 1In Conflict
with O her Districts and this Court.

The first conflict arises fromthe First District’s holding
that the late tender of the earnest nobney was a naterial breach
t hat di scharged Pickett of her obligations under the Agreenent.
This finding ignored the fact that neither Pickett nor the First
District identified any prejudice or injury suffered by Pickett
as a consequence of the |ate tender. Hence, the hol ding that
the delay in depositing the earnest noney anounted to a materi al
breach directly conflicts with decisions of other districts

i nvolving the same or substantially simlar facts.

For exanple, in Lance v. Martinez-Arango, 251 So.2d 707

(Fla. 3d DCA 1971), the Third D strict upheld the grant of
speci fic performance of a purchase contract because the buyers

untinely paynent of an earnest noney deposit did not warrant
forfeiture of their rights or a discharge of the seller's
obl i gati ons. The trial court found that "even when a 'tine is

of the essence' clause is in the contract...the seller nust give




reasonable notice to conply to the buyer and give a reasonabl e

time to conply with the notice.”" 1d. at 709 (enphasis added).

As the buyers had cured their default and the delay in making
t he deposit caused no harmto the sellers, the trial court found
that the delay did not give rise to a forfeiture. I d. The
Third District affirmed these holdings and upheld the trial
court's grant of summary judgnment to the buyers. |[d.

Simlarly, in Callins v. Abbatecola, 412 So.2d 58 (Fla. 4th

DCA 1982), the court held that the buyer's failure to tinely
make two deposits "was not sufficiently material to warrant
[seller's] termnation of the contract.” Id. at 509. Callins
involved a real estate sales transaction in which the buyer was
obligated to nake a $4,500 deposit. The buyer made the deposit
with two checks, but the first of the checks was returned for
insufficient funds. Before the seller even |earned of the
bounced check, the buyer discovered the problem and tendered two
cashier's checks covering the deposit. |In spite of that tender
the seller, who had second thoughts, term nated the contract.

The court described the issue to be decided as follows:
"whet her appellant's giving a bad check as part of the deposit

constituted such a material breach of the contract as to justify

appellee's termnation thereof.” Citing Lance, the court found
such a breach was not sufficiently material and, indeed, had
been cured even before the appellee discovered the default. 1d.



Finally, in Jackson v. Holnmes, 307 So.2d 470 (Fla. 2d DCA

1975), the Second District held that the buyer's wuntinely
subm ssion of a contractually-required financing certification
was  not sufficiently nmateri al to justify the seller's
termnation of a purchase agreenent. Due to logistical issues,
the buyer was late in obtaining the financing certification, but
it was obtained prior to closing. Cting the delay, but also
because the seller found a nore lucrative deal wth another
buyer, the seller refused to close. On appeal, despite a
provision stating that tine was of the essence, the Second
District affirmed the trial court’s award of specific
performance in favor of the buyer, noting that where, as here,
"the failure to performis not substantial, the non-performng
party should not be deprived of his rights unless it appears
from the contract that this was clearly contenplated by the
parties.” Id.

In each of the above cases, the courts found that the
del ayed conpliance with earnest noney or simlar obligations did
not constitute a material breach. The First District, wthout
citation to any authority whatsoever, held that the same conduct
by Nacoochee was a material breach sufficient to discharge
Pickett’'s obligations under the Agreenent. G ven that Nacoochee
tendered the noney and cured the default prior to termnation

and that there was no evidence of prejudice to Pickett, the



finding that the default was material creates a conflict wth
t he deci sions di scussed above.

The second conflict related to the earnest npbney issue
arises from the First District’s holding that the Notice
Provision did not apply to the earnest nopney obligation. The
First District thereby allowed Pickett to termnate the
Agreement without first providing Nacoochee notice and an
opportunity to cure.! That holding directly conflicts with a
decision of this Court.

In Mrris v. Knox Corp., 153 Fla. 130 (Fla. 1943), this

Court held that where a | ease provided for thirty days notice of
a breach and an opportunity to cure, "[u]lntil such tinme el apsed
and such conditions were fully conplied with, no |egal basis
existed for institution of suit." Id at 133. Because the
requi site notice and opportunity to cure had not been provided,
the Court upheld dism ssal of the suit as premature. |d.
Contrary to the Morris decision, the First District held
that the Notice Provision, which applied on its face to all of
Nacoochee's contractual obligations, did not apply to certain

elements of the Agreenent, specifically tinely paynent of

! Conpare Lance, 251 So.2d 707, discussed above, in which the
Third District required reasonable notice and tinme to cure,
despite a “tine is of the essence” clause and despite the
apparent |ack of any express “notice and cure” provision in the
agr eenent .




earnest noney.? Although Mrris involved a | ease, the difference

in the nature of the agreenents involved does not afford a basis
for distinguishing this case; there is no legal or |ogical
reason why a notice and cure provision would be subject to
enforcenent in a | ease but not a purchase agreenent.
1. The First District's Ruling Regarding

Nacoochee's Failure to Tender t he

Purchase Price Conflicts wth Two

Decisions in the Third District.

The First District also held that Pickett was discharged
from her obligations under the Agreenent because Nacoochee had
not tendered the full amount of the purchase price and, thus,
was not ready, wlling and able to do so. Nacoochee did not
tender the purchase price, however, because Pickett declared a
default based wupon the delayed earnest noney deposit and
term nated the Agreenent prior to the closing and, thus, prior
to a point at which the purchase price could be tendered.?

The First District’s holding on this issue directly

conflicts with the Third District, which has held “that when the

seller announced its intent.before the scheduled closing to

2 Conpare Sun Bank v. Lester, 404 So.2d 141 (Fla. 3rd DCA 1981)
(only where agreenent expressly stated that notice and cure
provision did not apply to the nonpaynent of nonies did court
find that notice and cure were not required upon plaintiff's
failure to make a deposit required by the parties' agreenent).

3 Indeed, even as of today's date, the deadline for closing has

not yet passed because the deadline is tied to conpletion of the
entitlements process, which was suspended on May 28, 2004 when
Pickett term nated the Agreenent.



term nate the contract.it relieved the buyer from proceeding to

financing until the matter was resolved.” Adrian Devel opers

Corp. v. de |la Fuente, 905 So.2d 155, 156 (Fla. 3d DCA 2004).

The First District’s holding, in turn, appears to be based
on a finding that “ready, wlling and able to pay” “inplies that
Nacoochee tendered paynent in cash of the full purchase price,
which the record does not support.” 2006 WL 3499983 at *4.
This definition and the conclusion drawn therefrom that
Nacoochee’s failure to tender breached the contract, constitute
an additional conflict with a Third District decision.

In Shapiro v. Jacobs, 32 Fla. L. Wekly D401, 2007 W

403781 (Fla. 3d DCA), the seller asserted that the buyer was not
“ready, willing, and able to close at the time of the closing”
because of the buyer’s delay in receiving financi ng docunents.
Id. at *1. The Third District held first that a buyer is
“ready, wlling, and able” to close so long as “he has
definitely arranged to raise the necessary noney...or...by
obtaining a binding conmmtnment for a loan..” 1d. at 2. The

buyer, thus, need not actually tender the noney. See also

Perper v. Edell, 35 So.2d 387, 391 (1948)("ready, wlling and

abl e" does not require a buyer to be "standing outside of the
office door with all the cash in hand" but the buyer need only
be financially able to command the necessary noney to close).

Here, the trial court found as a matter of fact that Nacoochee



had the financial wherewithal to close and was prepared to do
so. Thus, the First District's finding that Nacoochee was not a
ready, wlling and able buyer sinply because it failed to
actually tender the purchase pice prior to Pickett's inproper
termnation creates conflict with holdings of the Third D strict
and of this Court.

Finally, even if Nacoochee had defaulted at closing, the
First District again declined to apply the express Notice
Provi sion. As explained in Section | above, the First District's
refusal to apply the express and broad Notice Provision to

Nacoochee's all eged defaults conflicts with Morris v. Knox.

CONCLUSI ON

For the foregoing reasons, Appellant Nacoochee respectfully
submits that the Court should accept jurisdiction to resolve

t hese i ssues.
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