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| NTRODUCTI ON
Respondent, THE STATE OF FLORI DA, was the prosecution in
the trial court and the Appellee in the District Court of
Appeal, Third District. Petitioner, TRACY MILIN, was the
Defendant in the trial court and the Appellant in the District
Court of Appeal. In this brief, Petitioner will be referred to

as MCLIN and the Respondent will referred to as the State.

STATEMENT OF THE CASE AND FACTS

McLin filed a notion for postconviction relief pursuant to
Florida Rule of Crimnal Procedure 3.850, alleging newy
di scovered evidence based upon recanted testinony of a wtness,
Jose Sal dana. After its denial and affirmance on appeal, this
Court remanded the matter for an evidentiary hearing. MLin v.
State, 827 So. 2d 948, 958-59 (Fla. 2002). On remand, the notion
came before a successor judge who conducted a two-day
evidentiary hearing where she heard testinony from Sal dana and
from Detective Bogen, the |lead detective on the case. The court
also reviewed the trial transcript and the transcript of an
evidentiary hearing the predecessor judge had conducted on that
portion of MLin's Rule 3.850 notion which alleged ineffective
assistance of trial ~counsel. The trial court ruled that

Saldana's testinmony was not credible and was entitled to no



wei ght. Accordingly, the trial court entered a witten order
denying relief. MLin, 949 So.2d 1123 - 1124 (Fla. 3" DCA 2007).
McLi n appeal ed the denial to the Third District Court of Appeal.
In its opinion, the Third District stated that it is to defer to
the trial court's findings of fact regarding the credibility of
w tnesses and the weight assigned to the evidence. The |ower
court held that the findings were supported by conpetent
substantial evidence, so they would not substitute their

judgnent for that of the trial court on questions of fact,

likewise of the credibility of the witnesses as well as the
weight to be given to the evidence by the trial court. |d at
1123-1124.

McLin argued that the trial court applied the wong |egal
standard in considering newWy discovered evidence. In support of

his argunent, he relied on Lee v. State, 899 So. 2d 348, 354-55

(Fla. 2d DCA 2005), and Light v. State, 796 So. 2d 610, 617

(Fla. 2d DCA 2001) for the proposition that a trial court nust
eval uate the probable inpact of the newy discovered evi dence on
the jury, and may not meke its own credibility determ nation of
the witness' truthfulness. The lower court held that MLin's
argunment was foreclosed by this Court's opinion which remanded
the subject case and stated, "Florida |law treats recantations

with suspicion, and requires a new trial only if the court is



satisfied that the recantation is true and that the wtness's
testinony will change to such an extent as to render probable a
different verdict." MlLin, 827 So. 2d at 955. The |ower court
also pointed out the portion of this Court’s opinion which
stated that the claim of ineffective assistance of counsel would
need to be revisited "if Saldana testifies consistently with his
affidavit and the testinony is determned to be credible

). McCin at . The lower court held that this Court’s
opinion in MLin specified that the credibility determnation
was to be made by the trial court.

The lower court specifically held that MLin's reliance on
the decisions in Lee and Light was msplaced, as neither case
i nvolved recantation testinony or a claimthat the testinony of
a newly discovered witness was wholly unworthy of belief.
Accordingly, the lower court affirnmed the trial’s court’s deni al
of his nmotion for postconviction relief after an evidentiary
hearing. MlLin, 1123-1124.

QUESTI ONS PRESENTED
VHETHER THE DECISION OF THE LOANER COURT
EXPRESSLY AND DI RECTLY CONFLICTS WTH THE
SECOND DI STRICT DECISIONS OF Lee v. State,
899 So. 2d 348 (Fla. 2d DCA 2005) and Light

v. State, 796 So. 2d 610 (Fla. 2d DCA 2001)?
( REPHRASED) .




SUMMVARY OF THE ARGUMENT
The grounds set forth in MLin s brief do not provide the
Suprenme Court of Florida with jurisdiction to review the Third
District Court of Appeal’s decision. The lower court’s opinion
does not expressly and directly conflict with the decisions of

Lee v. State, 899 So. 2d 348 (Fla. 2d DCA 2005) or Light wv.

State, 796 So. 2d 610 (Fla. 2d DCA 2001), as neither of case

i nvol ves recantation testinony or a claim that the testinony of

a newy discovered witness was wholly unworthy of belief.
ARGUNVENT

THE DECISION OF THE LOWER COURT DOES NOT
EXPRESSLY AND DI RECTLY CONFLICT WTH THE
DECI SIONS - Lee v. State, 899 So. 2d 348,
(Fla. 2d DCA 2005) and Light v. State, 796
So. 2d 610 (Fla. 2d DCA 2001). (REPHRASED).

McLin clainms that the Court has jurisdiction pursuant to
Rule 9.030(a)(2)(A)(iv),Fla. R App. P., which provides for this
Court’s discretionary review of decisions of district courts of
appeal that expressly and directly conflict with a decision of
anot her district court of appeal or of the supreme court on the
sane question of |aw. The Court has explained express and
direct conflict as appearing within the four corners of the

maj ority decision. Reaves v. State, 485 So.2d 829 (Fla. 1986).

The State maintains that the Court is without jurisdiction to



review this decision on the grounds set forth in MLin s brief,
as no such express and direct conflict exists.

McLin's brief inproperly contains and argues facts that are
not contained within the four corners of the lower court’s
opi nion. \Wen preparing a jurisdictional brief based on alleged
decisional conflict, the only relevant facts are those facts
contained within the four corners of the decisions allegedly in
conflict. The Court is not permtted to base conflict
jurisdiction on a review of the record.! Reaves. Accordingly,
this Court has specifically stated that “it is pointless and
m sleading to include a conprehensive recitation of facts not
appearing in the decision below, with citations to the record”.
Reaves at 830, footnote 3.

Nevert hel ess, in support of his claim of jurisdiction,
McLin argues that the lower court’s opinion is in conflict with

Lee v. State, 899 So. 2d 348 (Fla. 2d DCA 2005) and Light v.

State, 796 So. 2d 610 (Fla. 2d DCA 2001), which he relies on for
the general proposition that the trial court’s subjective
credibility determnation is limted when determning whether

new y di scovered evidence woul d have a reasonabl e probability of

1 McLin does not provide any citations for the lengthy facts
contained in the statenent of the facts and the argunent, but it
appears that the facts set forth in his brief come fromthe
prior decisions as well as the record bel ow and the record from
prior appeals.

5



yielding a different result. McLin pointed out that Lee
conpared the role of the trial court in the post conviction
review of a newy discovered evidence claimto that in a claim
of ineffective assistance of counsel for failure to investigate
and call eyewi tnesses. MLin went on to quote a portion of Lee
for the proposition that the trial judge is not just examning
whet her they believe the evidence presented as opposed to
contradictory evidence presented at trial, but whether a
reasonable jury may have believed it.

As stated in the Third District’s opinion below unlike the

case at bar, neither Lee or Light involved recantation testinony

or a claimthat the testinony of a newly discovered w tness was
whol Iy unworthy of belief. MLin, 1123-1124. Instead, Light
involved the claim of ineffective assistance of trial counsel
for failing to investigate and call crine scene w tnesses. The
claim in Lee was ineffective assistance of trial counsel for
failing to investigate the need for, or actually obtain, an
expert witness. Cearly, the claiminvolved in the case at bar
is factually and procedurally distinguishable from Light and
Lee. Thus, there can be no express or direct conflict for the
pur pose of establishing jurisdiction.

Additionally, MLin s argunment is contrary to the express

| anguage of this Court in it’s prior opinion in MLin, in which



the Court specifically stated that recantations are treated with
suspicion and require a new trial “only if the court 1is
satisfied that the recantation is true and that the wtness’s
testinony will change to such an extent as to render probable a
different verdict.” MLin 827 So.2d at 955. (enphasis added).

Further, in the sanme opinion, this Court also stated that
an appellate court will not substitute its judgnent for that of
the trial court on questions of fact or the credibility of the
W tnesses, as well as the weight to be give to the evidence by
the trial court, as long as the trial court’s findings are
supported by conpetent substantial evidence. MLin at 954,
footnote 4 (citations omtted). MLin attenpts to dimnish the
finding of the trial court by stating that the judge who heard
Sal dana’s testinony did not hear Menzie's testinony. However,
the Third District’s opinion specifically pointed out that the
successor judge reviewed the trial transcript and the transcript
of an evidentiary hearing held on McLin s ineffective assistance
of counsel claim Thus, there is no basis to attack the findings
of the trial court.

The existence of additional proof that MLin s argunent is
contrary to the opinion of this Court is set forth in the
portion of this Court’s MLin opinion which addressed the second

claim which was a claim of ineffective assistance of counsel



In doing so, the Court stated the evaluation of the
new y discovered evidence claim will be intertwwned with this
ineffective assistance of counsel claim because, if Saldana
testifies consistently with his affidavit and the testinony is
determned to be credible, the reverse WIllianms rule evidence
woul d establish that Menzies and Saldana who the night before
the murder in question used the nurder weapon to conmt a
robbery. MLin at 959. (bol ded enphasis added).

Contrary to MLin s argunent, it is clear that the trial
court nust first nake a finding of credibility and that finding
is afforded great weight by the appellate court. These
standards, as set forth in the opinion below, are not in direct
and express conflict with Lee or Light. The cases cited to by
McLin do not expressly and directly conflict with the opinion
bel ow because they deal wth an entirely different claimthan
that involved in the case sub judice. Accordingly, based on the
four corners of the subject opinion, MLin has failed to show
the existence of a direct and express conflict with Lee or
Li ght .

CONCLUSI ON
As indicated by the foregoing facts, authorities and

reasoning, the Third D strict’s opinion does not directly and

expressly conflict wth Lee or Light. Thus, the State



respectfully nmaintains that this Court I|acks jurisdiction and
the petition to invoke discretionary jurisdiction should be

deni ed.
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