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PRELIMINARY STATEMENT

Petitioner,

the

State

of

Florida,

the

Appellee

in

the

District Court of Appeal (DCA) and the prosecuting authority in
the trial court, will be referenced in this brief as Petitioner,
the prosecution,

or the State. Respondent,

Christopher Douglas

Weeks, the Appellant in the DCA and the defendant in the trial
court,

will be

referenced in this brief as Respondent or by

proper name.
A bold typeface will be

used

to

add

emphasis.

Italics

appeared in original quotations, unless otherwise indicated.

STATEMENT OF THE CASE AND FACTS

The pertinent history and facts are set out in the decision
of the lower tribunal, Weeks v. State,
4197379 (Fla. 1st DCA Aug. 26, 2014) .

-1-

--- So. 3d ---, 2014 WL

SUMMARY OF ARGUMENT

Petitioner
discretionary

asserts

that

jurisdiction

9.030(a)(2)(A)(vi),

as

the

this

Court

pursuant

First

to

should
Fla.

District

exercise
R.

Court

App.

its
P.

certified

conflict with the Fifth District Court of Appeal's case Bostic
v.

State,

902

So.

2d

225

(Fla.

5th

DCA

2005) ,

on

what

constitutes an antique firearm for purposes of § 790.23, Florida
Statutes (2012) .

-2 -

ARGUMENT
ISSUE

WHETHER
THIS
COURT
SHOULD
EXERCISE
ITS
DISCRETIONARY JURISDICTION BECAUSE THE FIRST
DISTRICT
COURT
OF
APPEAL
CERTIFIED
A
CONFLICT
OF DECISIONS
BETWEEN
WEEKS V.
STATE,

--- SO.

3D ---,

2014 WL 4197379

15' DCA AUG. 26, 2014) AND BOSTIC V.
902 SO. 2D 225 (FLA. 5 442
DCA 2005)?

Petitioner

contends

that

this

Court

(FLA.

STATE,

has

jurisdiction

pursuant to Fla. R. App. P. 9.030(a) (2) (A) (vi), which parallels
Article

V,

§

3 (b) (4) ,

of

the

Florida

Constitution.

constitution provides: The supreme court .

.

decision of

that

a district

court

of

appeal

.

The

[m] ay review any

passes

upon a

question certified by it to be of great public importance,
that

is

certified

by

it

to

be

in

direct

conflict

with

or
a

decision of another district court of appeal.
In Ansin v. Thurston, 101 So. 2d 808, 810 (Fla. 1958) , this

Court explained:
It was never intended that the district courts of
appeal should be intermediate courts. The revision and
modernization of the Florida judicial system at the
appellate level was prompted by the great volume of
cases reaching the Supreme Court and the consequent
delay in the administration of justice. The new
article embodies throughout its terms the idea of a
Supreme Court which functions as a supervisory body in
the
judicial
system
for
the
State,
exercising
appellate power in certain specified areas essential
to the settlement of issues of public importance and

the

preservation

of

uniformity

-3-

of

principle

and

practice, with review by the district courts in most
instances being final and absolute.
Further,

in

regards

to

certifying

conflict

with

other

districts, this Court has also explained,
"'district court opinions accepted [for review as
certified conflict cases under article V, section
3 (b) (4) of the Florida Constitution . . . almost
uniformly meet two requirements: they use the word
"certify" or some variation of the root word "certif." in connection with the word "conflict"; and, they
indicate a decision from another district court upon

which the conflict is based."
State v.

Lee

Vickery,

Anstead,

Waters,

Gerald

2d 309,

Kogan,

311

Thomas

(Fla.

D.

2007) (citing Harry

Hall,

&

Robert

Craig

The Operation and Jurisdiction of the Supreme Court of

Florida,

First

961 So.

29

Nova

Distric.t

Bostic,

thereby

L.

Rev.

Court's

431,

decision

bestowing

529

(2005)).

Accordingly,

reached a result opposite

jurisdiction

upon

this

the

to

Honorable

Court, as it expressly certified conflict. See Weeks, --- So. 3d
---, 2014 WL 4197379 at *1, *4. The State elaborates.

In the case at bar,

the facts alleged in the opinion show

that Respondent was convicted of possession of a firearm by a
convicted felon, and on appeal argued § 790.23, Florida Statutes
was unconstitutionally vague.

Weeks,

---

So.

3d

---,

2014 WL

4197379 at *1. Weeks was in possession of "a black powder muzzle
loader rifle with a percussion cap firing system," with an added

-4-

scope; there was no dispute the firearm had an "ancient vintage"

firing system. Id. at *2.
The

First

conviction,

District

of

Appeal

reversed

Week' s

holding the statute "unconstitutional with respect

to the possession of
convicted felon."

given

Court

the

§ 790.001(1),

a replica of

Id.

at *1.

definition

of

Florida Statues

an antique

firearm by a

The First District reasoned that

"antique
(2012),

firearm,"

defined

in

"the firing or ignition

mechanism of the firearm determines whether a firearm qualified
as an 'antique firearm'

or a replica thereof regardless of the

date of manufacture." The Court further noted that "replica" is

not defined in § 790.23, Florida Statutes.
However,

the

Court

observed

that

the

Fifth

District,

in

Bostic, held the term "replica" should be defined "'as meaning a

reasonably exact reproduction of the object involved that, when
viewed,

causes the person to see substantially the same object

as the original.'"

Id.

at *2

(quoting Bostic,

902 So.

2d at

228) . The defendant in Bostic had altered the rifle by adding a
fiber

optic

sight,

antique firearm.

rendering

it

visibly

different

Id. at *2. The Bostic Court concluded:

from

an

"'it is

clear that merely having an ignition system similar to that
found

on

an

antique

firearm

is

-5-

not

sufficient

to

render

a

firearm

a

1918." Id.

"replica"

of

a

firearm

manufactured

in

or

before

(citing Bostic, 902 So. 2d at 228-29.

Therefore,

the

First

District

Court

of

Appeal's

certification of conflict with the Fifth District's Bostic case
confers jurisdiction upon this Court for review.

CONCLUSION

Based

on

the

foregoing. reason,

-

the

State

respectfully

requests this Honorable Court exercise its jurisdiction in this
cause.
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IN THE SUPREME COURT OF FLORIDA

STATE OF FLORIDA ,

Petitioner,
Case No. SC14-1856
V.

CHRISTOPHER DOUGLAS WEEKS,

Respondent.

APPENDIX

A.
Weeks v. State, --- So. 3d ---, 2014 WL 4197379 (Fla. 18
Aug. 26, 2014) .
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DCA
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- So.3d --, 2014 WL 4197379 (Fla.App. I Dist.), 39 Fla. L. Weekly D1798
(Cite as: 2014 WL 4197379 (Fla.App. 1 Dist.))

H
NOTICE: THIS OPINION HAS NOT BEEN RE-

LEASED FOR PUBLICATION IN THE PER-

MANENT LAW REPORTS. UNTIL RELEASED,
IT IS SUBJECT TO REVISION OR WITHDRAW-

92kl013 k. Vagueness in general.
Most Cited Cases
When there is a doubt as to a statute's vagueness, the doubt should be resolved in favor of the
citizen and against the state.

AL.

[2] Criminal Law 110
District Court of Appeal of Florida,
First District.

Christopher Douglas WEEKS, Appellant,

v.

STATE of Florida, Appellee.
No. 1D12-3333.
Aug. 26, 2014.

254:313.1

110 Criminal Law
110I Nature and Elements of Crime
110k12 Statutory Provisions

110k13.1 k. Certainty and definiteness.
Most Cited Cases

The standard for testing vagueness under Florida law is whether the challenged statute gives a
person of ordinary intelligence fair notice of what
constitutes forbidden conduct.

Background: Defendant was convicted in the Circuit Court, Santa Rosa County, David Rimmer, J.,
of possession of a firearm by a convicted felon. De-

fendant appealed.

Holding: The District Court of Appeal, Van

[3] Constitutional Law 92

254:31130

92 Constitutional Law
92VIII Vagueness in General
92k1130 k. In general. Most Cited Cases
In order for a statute to not be unconstitution-

Nortwick, J., held that statute prohibiting possession of a firearm by a convicted felon is unconstitu-

ally vague, the language of the statute must provide

tionally vague as to antique replica firearms.

a definite warning of what conduct is required or
prohibited, measured by common understanding

Reversed and vacated; conflict certified.

and practice.
[4] Constitutional Law 92 0:01130

Wetherell, J., concurred in result.
West Headnotes

[1] Constitutional Law 92 C=>1013

92 Constitutional Law
92VIII Vagueness in General
92k1130 k. In general. Most Cited Cases

The legislature's failure to define a statutory
term does not necessarily render a provision uncon-

stitutionally vague; case law and other statutes may

92 Constitutional Law
92VI Enforcement of Constitutional Provisions

92VI(C) Determination of Constitutional
Questions

provide a reasonable definition.
[5] Constitutional Law 92 C:31133

92VI(C)3 Presumptions and Construction

as to Constitutionality
tions

92kl006 Particular Issues and Applica-

92 Constitutional Law
92VIII Vagueness in General
92kl132 Particular Issues and Applications
92k1133 k. In general. Most Cited Cases

©2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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-- So.3d ---, 2014 WL 4197379 (Fla.App. 1 Dist.), 39 Fla. L. Weekly D1798
(Cite as: 2014 WL 4197379 (Fla.App. 1 Dist.))
Statute prohibiting possession of a firearm by a

including the ground that section 790.23 is uncon-

antique replica firearms; the phrases "fnearm" and
"antique firearm" do not give adequate notice of

ness because it was bound by the decision in Bostic

firearm which may be lawfully carried by a convicted felon, and therefore, arbitrary and discrimin-

tutional challenge. See Pardo v. State, 596 So.2d
665, 666 (Fla.1992) (explaining that absent an

atory enforcement of statute. may result. West's
F.S.A. § 790.23.

inter-district conflict, the decision of any district
court of appeal is binding on a county or circuit

convicted felon is unconstitutionally vague as to
what constitutes a permissible replica of an antique

stitutionally vague. The trial court correctly denied
Weeks' motion to dismiss on the ground of vaguein which the Fifth District rejected a similar consti-

court). Following the trial court's denial of Weeks'

West Codenotes

Held UnconstitutionalWest's F.S.A. § 790.23
Nancy A. Daniels, Public Defender, and Richard

M. Summa, Assistant Public Defender, Tallahassee,
for Appellant.
Pamela Jo Bondi, Attorney General, Monique

motion to dismiss, he entered a no contest plea; the
State and appellant stipulated that the denial of the
motion to dismiss was dispositive.

Weeks argues on appeal that given the multiple
meanings which may be assigned to the term rep-

lica, as found in section 790.001(1), a person of or-

Rolla, Assistant Attorney General, and Trisha

dinary intelligence is not given fair notice of what

Meggs Pate, Bureau Chief, Tallahassee Criminal

conduct is forbidden by section 790.23. He asserts
that the term replica may be understood in various

Appeals, Tallahassee, for Appellee.

ways, and the resulting confusion as to the meaning

of this term makes it impossible for the statute to
REVISED OPINION

VAN NORTWICK, J.

*1 Christopher Douglas Weeks was convicted
of possession of a firearm by a convicted felon, a
violation of section 790.23, Florida Statutes (2012).

He challenges his conviction arguing section
790.23 is unconstitutionally vague. Because we

conclude that section 790.23 is unconstitutional

"provide a defmite warning of what conduct is required or prohibited." Warren v. State, 572 So.2d
1376, 1377 (Fla.1991). As noted, we agree.

Section 790.23(1) provides that possession of a
"firearm" by a convicted felon constitutes a second
degree felony. The term "firearm" is elsewhere
defined so as to exclude "an antique firearm unless

with respect to the possession of a replica of an an-

the antique firearm is used in the commission of a

tique firearm by a convicted felon, we reverse the

crime." § 790.001(6), Fla. Stat. The term "antique

conviction, vacate the corresponding sentence, and

firearm" is in turn defined as follows:

certify conflict with Bostic v. State, 902 So.2d 225

(Fla. 5th DCA 2005).

(1) "Antique fhearm" means any firearm manufactured in or before 1918 (including any

Weeks was arrested on February 4, 2012, for

matchlock, flintlock, percussion cap, or similar

several offenses, including possession of a firearm
by a convicted felon, a violation of section 790.23.
For purposes of chapter 790, Florida Statutes, a
firearm is defmed so as to exclude an antique. §
790.001(6). An "antique firearm" is in turn defined
in section 790.001(1) as a firearm manufactured in
or before 1918 or any replica thereof. Weeks filed a
motion to dismiss that count of the information re-

early type of ignition system) or replica thereof, whether actually manufactured before or
after the year 1918, and also any firearm using
fixed ammunition manufactured in or before

1918, for which ammunition is no longer manufactured in the United States and is not readily
available in the ordinary channels of commercial trade.

lating to possession of a firearm on two grounds,

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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*2 § 790.001(1), Fla. Stat. (2012) (bold added).

Page 3

Foster v. State, 937 So.2d 742, 744 (Fla. 4th DCA

Thus, the term "antique firearm" not only includes
a firearm manufactured in or before 1918 which
may possess a matchlock, flintlock, percussion cap,
or a firearm with a similar firing system, but also a
replica of such. Given this defmition, the firing or
ignition mechanism of the firearm determines

2006). Case law and other statutes may provide a

whether a firearm qualifies as an "antique fheann"

ary. Jones v. Williams Pawn & Gun, Inc., 800
So.2d 267, 271 (Fla. 4th DCA 2001).

or a replica thereof regardless of the date of manufacture. Significantly, section 790.23 does not
define the term "replica." Weeks possessed a black

reasonable definition. See Brown v. State, 629

So.2d at 843. In the absence of a statutory definition, words of common usage are to be construed
according to their plain and ordinary meaning

which can be ascertained by reference to a diction-

In Bostic the majority held that the term

powder muzzle loader rifle with a percussion cap

"replica" should be defined in accordance with

firing system, It is undisputed that this type of fir-

Florida case law "as meaning a reasonably exact re-

ing system is of ancient vintage. His firearm also

had a scope. Given the type of firing system, his
firearm was arguably a replica of an antique, regardless ofthe scope. See § 790.001(1), Fla. Stat.
[1] Constitutional challenges are pure questions
of law subject to de novo review. Russ v. State, 832

So.2d 901, 906 (Fla. 1st DCA 2002). Further, statutes should be construed "in such a manner as will
be conducive to its constitutionality." Dep't of Leg-

al Agairs v. Rogers, 329 So.2d 257, 265 (Fla.1976).
When there is a doubt as to a statute's vagueness,

the doubt should be resolved "in favor of the citizen
and against the state." Brown v. State, 629 So.2d
841, 843 (Fla.1994) (quoting State v. Wershow, 343
So.2d 605, 608 (Fla.1977)).
[2][3] The standard for testing vagueness under

production of the object involved that, when
viewed, causes the person to see substantially the
same object as the original." 902 So.2d at 228
(citing Harris v. State, 843 So.2d 856, 863
(Fla.2003)). Applying this definition, the Batic
court concluded that "it is clear that merely having
an ignition system similar to that found on an antique firearm is not sufficient to render a firearm a

'replica' of a firearm manufactured in or before
1918." Id at 228-29. Thus, the statute gives reas-

onable notice of the conduct it prohibits. 902 So.2d
at 229. The Bostic court emphasized that the defendant there had altered the firearm by adding a

fiber optic sight, holding that "[t]he rifle possessed
by the defendant, which included visible differ-

ences from an antique firearm such as a fiber optic
sight, was not a 'replica' of a firearm manufactured

in or before 1918." Id

Florida law is whether the challenged statute gives
a person of ordinary intelligence fair notice of what
constitutes forbidden conduct. Brown v. State, 629
So.2d 841, 842 (Fla.1994) (citing Papachristou v.
City of Jacksonville, 405 U.S. 156, 162, 92 S.Ct.
839, 31 L.Ed.2d 110 (1972)). Therefore, the language of the statute must "provide a defmite warn-

ing of what conduct is required or prohibited, meas-

ured by common understanding and practice." Warren v. State, 572 So.2d 1376, 1377 (Fla.1991).

*3 Like the majority in Bostíc, the State in this
case argues that Weeks possessed a fireann that

was visually distinct from a firearm manufactured

in or before 1918, and thus it could not be deemed a

replica. The difference between Weeks' firearm and

a 1918 firearm was a scope added by him, which
apparently was not available in or before 1918. The

State argues that because anyone could plainly see
that Weeks' firearm was not an exact copy of a

weapon manufactured in or before 1918, his firearm
[4] As already observed, the statute does not

defme the term "replica." The Legislature's failure
to define a statutory term does not necessarily
render a provision unconstitutionally vague. See

was not a replica and his conviction should stand.

However, it is not apparent that "common un-

derstanding and practice" equates a replica with an

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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exact copy. See Warren. Black's Law Dictionary

does not define the term "replica." Webster's New
Universal Unabridged Dictionary (Deluxe Second

Edition) defines replica as "any very close reproduction or copy." For some, a firearm with a percussion cap firing system as well as a scope may
still be a reasonably exact reproduction of an antique firearm so as to qualify as a replica. After all,
the distinctive feature of an antique fireann as
defined in section 790.001 is the firing system. As
noted, when there is a doubt as to a statute's vagueness, the doubt should be resolved "in favor of the
citizen and against the state." Brown v. State, 629

So.2d at 843.

ity of section 790.23. Instead, the issue before the
court was whether the trial court erred in denying a
motion for a judgment of acquittal made on the

ground that the defendant has created reasonable
doubt as to whether the gun in question in that case
was an antique or a replica thereof. Given this dis-

tinct procedural posture, it does not control our review ofthe denial of Weeks' motion to dismiss.
*4 [5] In sum, we hold section 790.23 is unconstitutionally vague as to antique replica firearms because the phrases "firearm" and "antique firearm"

defined in chapter 790, do not give adequate notice
of what constitutes a permissible replica of an an-

tique firearm which may be lawfully carried by a
The case on which the State and the Bostic

convicted felon; therefore, arbitrary and discrimin-

court have relied, Harris v. State, is distinguishable
from the case before us. While it defined the term
"replica," the Harris court was referring to an ob-

atory enforcement of section 790.23 may result.

ject which could be used at trial as demonstrative

evidence. 843 So.2d at 863. A replica, as demonstrative evidence, must be a reasonably exact reproduction so that the jury is not misled as to the
nature of the original. Id Thus, in Harris, the court

was eager to avoid misleading a jury. No such concern is presented in the case at bar.

Accordingly, we reverse Weeks' conviction for possession of a firearm by a convicted felon, vacate his
sentence therefor, and remand for further proceedings; we certify conflict with Bostic.
WOLF, J., concurs, and WETHERELL, J., concurs

in result.

Fla.App. 1 Dist.,2014.

Weeks v. State
We recognize that the Supreme Court of Florida in Williams v. State, 492 So.2d 1051, 1054
(Fla.1986), receded from on other grounds, Brown
v. State, 719 So.2d 882 (Fla.1998), declined to

- So.3d ---, 2014 WL 4197379 (Fla.App. 1 Dist.),
39 Fla. L. Weekly D1798
END OF DOCUMENT

construe the antique "or replica" exceptions of
section 790.23 in such a way as to condone the

concealment, by a convicted felon, of a firearm
which may possibly be a replica of an antique,
but is obviously operable and loaded with live
ammunition. We do not believe that the legislature, when enacting section 790.23 intended
that a convicted felon could be acquitted when
possessing a concealed, loaded weapon by using the excuse that the weapon is an antique or
a replica thereof.
The Supreme Court in Williams did not consider specifically a challenge to the constitutional-
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