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SYMBOLS AND REFERENCES

In this Brief, The Florida Bar will be referred to as
“The Florida Bar,” or “the Bar.” The Respondent, Philip
W nst on Dann, Esq., will be referred to as “Respondent.” Al so:

“TRR-1" will refer to Volume 1 (Day 1) of the record
Transcript of the Remand proceedi ng dated March 27, 2001 in
Suprenme Court Case No. SC94171

“TRR-2" will refer to Volume 2 (Day 2) of the record
Transcript of the Remand proceedi ng dated April 24, 2001 in
Suprenme Court Case No. SC94171

“Rule” or “Rules” will refer to the Rules Regul ating The
Fl ori da Bar, except as clearly described or referred to herein

as a Florida Rule of Civil Procedure (civil Rule).

STATEMENT OF THE CASE ON REMAND

The trial of this case covered six days, April 5 through
9 and April 12, 1999. On July 6, 1999, the referee published
his findings of fact and recommendati ons regarding guilt,
pursuant to Rule 3-7.6(k)(1)(A) and (B). On Novenber 30,
1999, after a hearing on sanctions, and pursuant to Rule 3-

7.6(k)(1)(C), the referee published his recommendations as to
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the disciplinary nmeasures to be applied. The case was
appeal ed by Respondent as to all three aspects. The Bar
cross-appeal ed on the issue of appropriate sanction only.

The Court set oral argunment for January 3, 2001. On
Decenber 29, 2000, Respondent filed an Emergency Motion for
Remand and Motion for Relief from Judgnent based on newy
di scovered evidence, and fraud, pursuant to Fla. R Civ. P.
1.540(b)(2) and (3), respectively. The Bar objected to the
remand in its own energency filing. The oral argunent
proceeded as schedul ed; however, rather than delving into the
i ssues that had been briefed nonths before, the proceeding
devolved into a notion hearing regarding the nerits of
Respondent’ s energency notion and the “newly di scovered
evi dence” attached to it. To say that the Bar was
di sadvantaged by the timng and turn of these events would be
an under st at ement .

The Court remanded the case to the referee on February 9,
2001. It did not rule on the sufficiency of Respondent’s
notion predicated on civil Rule 1.540(b), preferring to |et
the referee determ ne any legal or factual issues relating to
the notion. The Bar tinmely sought a rehearing on the remand
i ssue, which was denied. The referee was briefed on and heard
| egal argunent regarding the sufficiency of the Mdtion for

Relief from Judgnent. The referee ruled that his Report(s)



could not be considered a “final judgnment” for purposes of a
mot i on founded on Rule 1.540. Nonetheless, he proceeded to
conduct an evidentiary hearing as to the “newy discovered
evidence.” The record reveals that the referee decided -
notw t hst andi ng any | egal argument — that the fact that this
Court had remanded the case inplied that the Court desired
such evidence to be heard. The Bar feels this was error.

The referee then conducted an evidentiary hearing taking
up two days, March 27 and April 24, 2001. Four w tnesses
testified: Robert M Lew s, Scott Hopkins, Suzanne Col dstone,
and Louie N. Adcock, Jr. Thereafter, the referee issued
anot her Report of Referee, in which he inserted commentary
regarding the credibility of Messrs. Lew s and Hopkins. It
al so stated that the trial testinony given sone two years
previ ous by Suzanne CGol dstone now was questi onabl e.

The underlying facts of this case have been briefed to
the Court in previous filings by both parties, and there is no
need to reiterate those here. Only the facts nodified by the

referee after remand will be discussed in this brief.



STATEMENT OF THE FACTS ON REMAND

The evidentiary hearing on remand focused on the issue of
whet her Suzanne Gol dstone’s trial testinony had been credible
regarding the Walter Vossiek’s nmental status during 1992-93.
The Court all owed Respondent to exam ne two enpl oyees of the
State Attorney’s O fice, Robert Lew s and Scott Hopki ns,
regardi ng an i nternal SAO nmenorandum and to bolster their
credibility without first affording Ms. Gol dstone the
opportunity to explain or deny the docunent as a purported
past inconsistent statenment. This caused the Bar to exam ne
the conpetence, interests, and biases of the two SAO
enpl oyees. The enpl oyees testified that Ms. Gol dstone made
unrecorded statements to themin July, 2000 that differed from
her April, 1999 trial testinony, and M. Lew s stated that was
a reason he did not pursue crimnal charges agai nst
Respondent. Ms. Goldstone flatly denied the assertions
contained in the hearsay docunment which purportedly contradict
her trial testinmony. She reaffirnmed her trial testinmony in
all respects and did not recant it. No independent proof
showi ng clearly what Ms. Gol dstone actually told the SAO
enpl oyees in July, 2000 was ever adduced. |Indeed, no such
evi dence exists. No evidence of any fraud was adduced, and no
evi dence of any inconsistent statenent nmade by Ms. Gol dstone

prior to her trial testinony was presented. The only evidence



was t he subject docunment, its authors’ assertions regarding
its accuracy, and Ms. Gol dstone’s denial of its accuracy.

SUMVARY OF THE ARGUMENT ON REMAND

Bar discipline cases tried before a referee are quasi -
judicial, adm nistrative proceedi ngs which are reported to
this Court for its ultimte approval. As such, Reports of
Referee are non-final. Because they are not final, Florida
Rule of Civil Procedure 1.540(b) (Relief from Judgnent) cannot
apply to Bar cases. Accordingly, this Court’s remand of
Respondent’s notion founded on Rule 1.540(b) nust be vacated,
and the evidentiary hearing that ensued fromthe remand
declared a nullity. This result is consistent with instances
where newl y di scovered evidence was sought to be introduced or
t he proceedi ngs reopened in other quasi-judicial,
adm ni strative proceedi ngs.

Even if civil Rule 1.540(b) is held to apply to Bar
cases, the remand should be vacated and the evidentiary
hearing declared a nullity because Respondent’s notion founded
on Rule 1.540(b) was untinely under the strict time limt that
rule sets forth for filing such a notion. Though Respondent’s
notion alleged fraud as a basis for relief or remand (under
Rul e 1.540(b)(3)), no such allegation of fraud was
specifically pleaded, and no evidence of fraud was adduced on

remand.



Even if civil Rule 1.540(b) applies and Respondent’s
motion is deened tinmely, the post-trial, inconsistent
statenents purportedly made by wi tness Suzanne Gol dstone is
not a sufficient basis for remanding this case because after-
di scovered witness credibility issues are not a sufficient
basis for remand when the wi tness was exposed at trial to
Cross-exam nation on that very issue.

The evidentiary hearing conducted pursuant to the renmand
was procedurally biased in Respondent’s favor due to inproper
order of presentation of w tnesses and bol stering of the
W t nesses.

Lastly, the evidence adduced on remand was not clear and
convi nci ng that Suzanne Gol dstone’s trial testinony should not

be believed.
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CROSS- APPEAL ARGUMENT AFTER REMAND

RESPONDENT" S MOTI ON FOR REMAND WAS | MPROVI DENTLY GRANTED
AND THE EVI DENCE ADDUCED UPON REMAND MUST BE DI SALLOWED

A. Florida Rule of Civil Procedure 1.540(b) cannot
apply to an unapproved Report of Referee
recommendi ng formal discipline against an attorney
because such a report is not a final judgnent,
decree, order., or proceeding.

The unusual posture of this case on appeal stenms fromthe
fact that attorney disciplinary cases are original proceedings
inthis Court. A notion for relief fromjudgnent predicated
on Fla. R Civ. P. 1.540(b) normally would be filed with the
court that had rendered a final judgnent, that is, the trial
court. Here, however, the trial court (referee) and the
review ng court are two “divisions” of the sane court. The
trial aspect (before a referee) is a quasi-judicial
proceedi ng, whereas the appellate review aspect is a |egal
proceedi ng. Thus, a proceeding before a referee is anal ogous
to an adm nistrative hearing held before an adm nistrative | aw
j udge under Chapter 120, Florida Statutes.

In a judicial proceeding, a Mdtion for Relief from
Judgnent woul d properly be directed to the trial court, and
that nmotion would be legally sufficient only if that court’s
prior judgnent net the test for finality. Because
Respondent’s notion was filed with this Court, the Court
properly directed the notion to the referee. At first glance,
this appears to have been the legally correct thing to do — to

11



have the Rule 1.540(b) notion taken up by the “court” that had
conducted the trial and considered the original evidence, as
that “court” is in the best position to judge the sufficiency
of the motion and the new evidence.

The instant remand, however, never addressed the
t hreshol d question of whether Rule 1.540(b) can apply to
qgquasi -judicial Bar proceedings. A nore fundanental issue is
whet her a Report of Referee made pursuant to R Regul ating
Fl a. Bar 3-7.6(k) can be considered a “final judgnent, order,
decree, or proceeding” wthin the neaning of Rule 1.540(Db).
This Court, and not a referee, nust nmake the decision
regarding that legal issue. |If a referee’s report cannot be
considered a final judgnent, then Rule 1.540(b) cannot apply
under its own terns, regardless of the civil or quasi-judicial
nature of the case.

The Bar contends that a Report of Referee is never a
“final judgnment,” and that, as such, civil Rule 1.540(b)
cannot apply to Bar disciplinary proceedings. By its Order of
Remand, however, the Court seens to have presupposed that a
moti on founded on Rule 1.540(b) would apply to this matter
wi t hout first determ ning whether a Report of Referee could be
considered a “final judgnent” within the neani ng and cont ext
of that rule. The determi nation of this issue is inportant

from a substantive and procedural due process perspective, in
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this and future Bar cases. Wthin attorney disciplinary
proceedi ngs conducted under the Rules Regul ating The Fl orida
Bar, the Florida Rules of Civil Procedure generally will apply

“except as otherwi se provided in” Rule 3-7.6. R__Reqgul ating

Fla. Bar 3-7.6(e). Such proceedings are adm nistrative in

character; that is, they are quasi-judicial and neither civil
nor crimnal. ld.

In this remand proceedi ng, the pivotal |egal issue is
whet her the civil rule which Respondent invoked on an
emergency basis in requesting a remand can even operate to

permt such a remand. The Bar contends that Fla. R Civ. P.

1.540(b) does not and cannot apply to Bar proceedi ngs; nor,
nmor eover, should it apply.

Florida Rule of Civil Procedure 1.540(b) provides that,
in civil cases, under certain circunstances, and within
certain time frames, a party nay be relieved froma fina
j udgnment upon proper notion, in the interest of justice. The
rule is an exception to the strong bias in the |aw for
finality of judgments. Rule 1.540(b) states as foll ows:

M st akes; | nadvertence; Excusabl e Negl ect;
Newl y Di scovered Evidence; Fraud; etc. On
nmoti on and upon such terns as are just, the
court may relieve a party or a party’s

| egal representative froma final judgnent,
decree, order, or proceeding for the

foll owi ng reasons: (1) m stake,

i nadvertence, surprise, or excusable
neglect; (2) newy discovered evidence

13



whi ch by due diligence could not have been
di scovered in tinme to nove for a new trial
or rehearing; (3) fraud (whether heretofore
denom nated intrinsic or extrinsic),

nm srepresentation, or other nm sconduct of
an adverse party; (4) that the judgnment or
decree is void; or (5) that the judgnent or
decree has been satisfied, released, or

di scharged, or a prior judgment or decree
upon which it is based has been reversed or
ot herwi se vacated, or it is no |onger

equi tabl e that the judgnent or decree
shoul d have prospective application. The
notion shall be made within a reasonable
time, and for reasons (1), (2), and (3) not
nore than 1 year after the judgnent,
decree, order, or proceeding was entered or
taken. A notion under this subdivision
does not affect the finality of a judgnent
or decree or suspend its operation. This
rule does not limt the power of a court to
entertain an i ndependent action to relieve
a party froma judgnent, decree, order, or
proceedi ng or to set aside a judgnment or
decree for fraud upon the court.

Fla. R Civ. P. 1.540 (b) (2000). 1In the instant controversy,

Respondent noved the Court to remand this case based on
reasons (2) and (3) as enunerated and stated above. The
motion was filed on an energency basis, nere days before the
oral argunment, and to it was appended the so-called “newy

di scovered evidence,” an internal office nmenmorandum cont ai ni ng
attorney work product discovered fromthe Sixth Judici al
Circuit State Attorney’'s O fice. The nmenorandum was the work
product of Robert M Lew s, an assistant state attorney. The
document set forth M. Lew s’ reasons why he did not recommend

crimnal prosecution of Respondent for the sane conduct that
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the Florida Bar had previously and successfully prosecuted
Respondent for ethical violations. |In pertinent part, the
docunment characterized and paraphrased the substance of a
witness interview M. Lewis had conducted on July 24, 2000 of
Suzanne CGol dstone, the conplaining witness in the Bar
proceedi ng.

The Bar concedes that Respondent could not by due
di |l i gence have di scovered the nenmorandumin tine to nove for a
new trial or rehearing; thus, the Bar agrees that the docunent
attached to Respondent’s Modtion for Relief from Judgnent neets
the test for “newy discovered evidence” as set forth in the
guoted rule. The Bar, however, contends that Rule 1.540(b) in
its entirety cannot apply to this disciplinary proceeding, for
the sinple reason that the Report of Referee which Respondent
has appealed is not a “final judgnent, decree, order, or
proceedi ng” within the neaning of the rule. (For the sane
reason, civil Rule 1.530 [Mdtions for New Trial and Reheari ng]
al so cannot apply to non-final Reports of Referee; thus, the
| anguage in Rule 1.540(b) referencing the “tine for a new
trial or rehearing” makes that calculus for “newly discovered
evi dence” non-applicable as well.)

In Florida, in every attorney disciplinary proceeding
that is assigned to a referee -- whether the case proceeds to

trial or settles via a consent agreenent — the referee nust
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make a Report of the case and transmt it to this Court for
its ultimte approval. By rule, each such report nust set
forth the referee’s findings of fact, recomendations
regarding guilt, and recomrendati ons regardi ng appropriate

sanction. See R _Requlating Fla. Bar 3-7.6(k)(1)(A)(B)(QC

(1999).

The only instance in which a Report of Referee may be
considered final without this Court’s review and approval is
when the report does not recommend that formal discipline be

i nposed, and it is not appealed. R.__Requlating Fla. Bar 3-

7.7(a)(3). The fact that this particular rule specifically
descri bes a singular instance when a referee’s report may be
considered “final” strongly suggests that in all other

i nstances, including the instant one, the report is not final.
| ndeed, this Court has stated on many occasions that it
reserves unto itself the final, ultimte authority for
approving the referee’s factual findings, recommendations of
guilt, and recomendati ons as to appropriate discipline. The

Florida Bar v. Maier, 784 So. 2d 411 (Fla. 2001); The Florida

Bar v. Grosso, 760 So. 2d 940 (Fla. 2000); The Florida Bar v.

Anderson, 538 So. 2d 852 (Fla. 1989).

This reservation of final authority is consistent with
t he paradi gm of quasi-judicial, adm nistrative regulation

crafted by the Florida Legislature and adm ni stered by the
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executive branch in the State of Florida, by and through the
statutory provisions of the Adm nistrative Procedures Act
(“APA"), as set forth in Chapter 120, Florida Statutes. All

ot her professional discipline inposed by the State of Florida
is done pursuant to the APA, where the results of quasi-
judicial proceedi ngs conducted thereunder are expressly deened
not to be final judgnents, and there is no provision for
application of a motion for relief fromjudgnment. Under the
APA, state agencies reserve unto thenselves final authority
for approving the results and recommendati ons of the quasi-
judicial hearings, as does this Court in the context of
attorney discipline cases. Such procedural relief from quasi-
judicial hearings nmay be expressly granted under each agency’s
rul emaki ng authority; however, no such grant appears within
Chapter 120 itself.

Simlarly, no provision for relief fromjudgnent appears
wi thin Chapter 3 of the Rules Regulating The Florida Bar (the
Rul es of Discipline). Certainly, it is within this Court’s
i nherent power to provide for such procedural relief from
quasi -judicial, non-final judgnents, through its own
rul emaki ng power. However, the Court as yet has not done so.

Under the APA, an adm nistrative |aw judge hears cases
af fecting substantial interests, and then subnmts to the

i censi ng agency a recommended order consisting of factual

17



findi ngs, conclusions of |aw, and recomrended di sposition or

penalty. See 8 120.57(i) Florida Statutes (1999). The agency

may adopt the recommended order as the final order of the
agency; it may also reject or nodify the findings and | egal
conclusions; and it may not reduce or increase a recomended
penalty without first reviewng the conplete record of the

proceeding. 8 120.57(j) Elorida Statutes (1999). All of these

attributes are fairly consistent with the role and function of
this Court in Bar disciplinary proceedings.

A few courts have addressed the issue of permtting
notions for rehearing or notions for relief based on “newy
di scovered evidence” within the context of adm nistrative

proceedi ngs under the APA. In Collier Med. Ctr. v. State

Dep’t of Health & Rehabilitative Servs., 462 So. 2d 83 (Fla 1st

DCA 1985), the court held that the hearing officer had
properly denied a notion to produce newy discovered evidence
after the quasi-judicial hearing had been closed. The First
Di strict stated:

“[Tlo allow a party to produce additional evidence
after the conclusion of an admi nistrative hearing
bel ow woul d set in notion a never-endi ng process of
confrontation and cross-exam nation, rebuttal and
surrebuttal evidence, a result not contenplated by
the Adm nistrative Procedures Act.”

|d. at 86. The First District has decided simlar issues in

simlar fashion; see Mam Jewi sh Honme & Hosp. for Aged. |nc.

v. Agency for Health Care Adm n., 710 So. 2d 77, 78 (Fla. 1t

18



DCA 1999) (holding that hearing officer properly denied MIH s
nmotion to reopen the record based on newly di scovered

evi dence) (citing Lawmnwood Med. Ctr. v. Agency for Health Care

Adm n., 678 So. 2d 421, 425 (Fla. 1st DCA 1996), review denied,

690 So. 2d 1299 (Fla. 1997). See also Florida Dep’'t of

Transp. v. J.WC Co.,396 So. 2d 778, 786 (Fla. 1st DCA 1981).

In a simlar vein, the First District has held that Fla. R
Civ. P. 1.530 [Motions for New Trial and Rehearing] does not

apply to quasi-judicial hearings under the APA. See Systens

Managenent Associates, Inc. v. State, Dep't of Health &

Rehabilitative Servs., 391 So. 2d 688, 689 (Fla. 1st DCA 1980).

Even though a Rule of Court may be inapplicable or not
pertinent to an adm nistrative hearing, an adm nistrative
agency may use its broad rul emaking authority to create such
procedural and/or substantive rights of due process. See

Florida Dep’t of Corrections v. Provin, 515 So. 2d 302, 304-05

(Fla 1st DCA 1987) (rejecting DOC s contention that standards
generally applicable to judicial proceedings under Florida
Rule of Civil Procedure 1.530 are also applicable to guide the
agency’s discretion in determ ning whether to grant notions
for rehearing in quasi-judicial setting; and discussing how

t he agency under its broad rul emaki ng power had adopted a
simlar, but not identical, substantive right of due process)

(enmphasis in original).
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This Court adopted R Regulating Fla. Bar 3-7.6(Kk)
(requiring reports of referee); it reserved unto itself the
sole authority for rendering final judgnents in Bar cases; and
it possesses the inherent power to make rules that create or
define the procedural and substantive due process rights of
the parties in Bar cases. Gven these realities, the answer
to the question posed by Rule 3-7.6(e) -— whether the general
“Procedures Before a Referee” rule (3-7.6) operates to negate
the application of Fla. R Civ. P. 1.540(b) in Bar cases -- is
self-evident. It does negate the operation of that civil
rule. Therefore, it appears that the Court inprovidently
granted Respondent’s notion for remand in this case.
Accordingly, the evidentiary hearing conducted pursuant to the
remand is a nullity, as is the revised Report of Referee that
resulted fromthe hearing.

That having been said, the |law and | ogic demand that the
following be held to be correct: that a Report of Referee nade
pursuant to Rule 3-7.6(k) is not a final judgnent; that in its
Rul es of Discipline this Court could have decl ared such
reports to be final judgnents, but did not; that the non-final
nature of such reports as inplied within Rule 3-7.6 operates
to deny the applicability of Fla. R Civ. P. 1.540(b),
preci sely because such reports are non-final and because the

express | anguage of that civil rule requires a “final

20



judgnment” as a predicate to the applicability / operation of
that rule; that the Court could create or adopt a rule within
the Rules of Discipline that is the functional equival ent of
Fla. R Civ. P. 1.540(b), but as yet it has not done so. All
of these assertions are self-evident.

Therefore, as of now, no relief fromjudgnent based on
Florida Rule of Civil Procedure 1.540(b) is available to any
party in a quasi-judicial Bar proceeding, regardless of how
fortunate or unfortunate that result m ght be in any
particul ar case. The Rules of Discipline as set forth in the
Rul es Regul ating The Florida Bar would first need to be
anmended in order to grant the relief Respondent sought in his
not i on.

Should this Court affirmits remand, and/or support the
l egiti macy of the proceeding engendered by it, it will set the
stage for a never-ending cycle of notions for remand in Bar
cases based on post-hearing witness credibility issues, as
occurred here. Because the referee in this instance comented
on the credibility of witnesses Robert Lewi s and Scott
Hopki ns, the post-remand credibility of those two witnesses
woul d appear to be fair game for any such notion the Bar m ght
entertain, since the remand hearing essentially boiled down to
their word and their credibility against Ms. Col dstone’s.

Such a result would create a terrible precedent in attorney
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di sciplinary cases. This cannot have been foreseen by this

Court, nor its intended result.

1. THE EVI DENTI ARY HEARI NG ON REMAND WAS PROCEDURALLY
FLAVWED, AND THE EVI DENCE ADDUCED WAS NOT CLEAR AND
CONVI NCI NG THAT ANY PREVI OQUS FACTUAL FI NDI NG SHOULD BE
REVI SED

On February 9, 2001, the Court remanded this case back to
the referee, so that he could hear and decide the sufficiency
of Respondent’s notion for relief fromjudgnment founded on
civil Rule 1.540(b). The Bar sought a rehearing in this Court
on the issue of remand, but that notion was sunmarily deni ed.
After being advised in the prem ses, the referee ruled that
his Report(s) of Referee could not be considered a “fina
judgment” for purposes of a notion founded on Rule 1.540(b).
Nevert hel ess, he proceeded to conduct an evidentiary hearing
as to the “newly discovered evidence” Respondent had attached
to his notion.

The Bar concedes that, in its argunent to the referee on
this issue, it argued that the findings of fact contained in
reports of referee were anal ogous to a “final judgnent” in a
civil bench trial, and, as such, Rule 1.540(b) would apply to
Bar cases to permt notions for relief fromjudgnment. The
thrust of the Bar’'s argunment before the referee was that
Respondent’s noti on nmust be deni ed because, even if Rule

1.540(b) applied, the timng of Respondent’s notion exceeded
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the strict time limt of one year that is clearly expressed in
that rule. The Bar still feels that, even if a Rule 1.540(b)
nmotion is held to apply to Bar cases, Respondent’s notion

m ssed the one-year wi ndow of time to permt a valid
application of that rule. (The notion was filed December 29,
2000; the initial Report of Referee was filed July 6, 1999;

t he Anended Report including recommended sanction was issued
November 30, 1999.)

Be that as it may, the referee agreed with Respondent
that his Report of Referee should not be considered a “final
judgnment.” Nonet hel ess, he proceeded to conduct an
evidentiary hearing regarding the “newy discovered evidence.”
It appeared that the referee felt constrained to hear the
evidence nerely because this Court had remanded the case. See
TRR-1, page 23, line 21 to page 24, |line 8.

So, the referee then conducted an evidentiary hearing
over two days, March 27" and April 24th, 2001, at which four
Wi tnesses testified: Robert M Lew s, Scott Hopkins, Suzanne
Gol dstone, and Louie N. Adcock, Jr. Thereafter, the referee
i ssued anot her Report of Referee, in which he inserted
commentary regarding the credibility of Messrs. Lewis and
Hopkins. It also stated that the trial testinony given sone
two years previous by Suzanne Gol dst one now was questi onabl e.

M. Lewis and M. Hopkins are enpl oyed by the State
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Attorney’s Ofice for the Sixth Judicial Circuit, from whence
the internal nenorandumthat is the “newWy discovered
evi dence” was discovered by Respondent pursuant to a public
records request. Both were present for the interview of M.
ol dst one conducted on July 24, 2000, which occurred at their
offices in Clearwater, Florida. The subject docunent is in
fact M. Lew s’ attorney work product. Not surprisingly, the
testimony of M. Lewis and M. Hopkins conpletely supported
t he accuracy and legitimcy of the assertions contained in the
docunment. All agree that the interview they conducted of
Suzanne Gol dstone was not recorded or taken down in any way.
Thus, there exists no independently verifiable evidence of the
actual questions, answers, comments, or remarks made in the
interview. The evidentiary hearing consisted of Messrs. Lew s
and Hopkins rel ati ng what Suzanne Gol dstone told them and Ms.
ol dstone rel ating what she told the two nen. To say that the
two versions are in stark contrast with one another woul d be
an understatenment. The Bar contends that, because no actual
record of the interview exists, and because of the upside-down
order of the evidence presented at the hearing, no clear and
convinci ng evidence requiring revision of the Report of
Ref eree was adduced on remand.

The evidentiary hearing on remand focused on the issue of

whet her Suzanne Gol dstone’s trial testinony had been credible
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regarding the Walter Vossiek’s nmental status during 1992-93.
Since the case had been remanded in order to determ ne the
sufficiency of Respondent’s Mdtion for Relief from Judgnent,
the referee all owed Respondent to put on his evidence first.
Thus, Respondent was able to call and exam ne Messrs. Lew s
and Hopki ns two enpl oyees of the State Attorney’s O fice, so
that they could bolster the reliability of the hearsay
docunent, the internal SAO nmenorandum and bol ster their own
credibility as witnesses. Respondent’s entire presentation
consi sted of such bolstering. All this was done w thout first
af f ordi ng Suzanne Gol dstone the opportunity to explain or deny
t he docunent as a purported inconsistent statenent. | ndeed,
Respondent did not even call Ms. Gol dstone as a w tness.

The Bar recognizes that the Florida Rules of Evidence are

rel axed in Bar cases. The Florida Bar v. Vannier, 498 So. 2d

896 (Fla. 1986). As such, 8§ 90.614, Florida Statutes (Prior

Statenents of Wtnesses) and its progeny of case | aw does not
strictly apply to this proceeding or remand i ssue. However
the Court at |east should be m ndful, and guided by, the
principles of fairness and of evidence enbodi ed by that
statute. It cannot be stated forcefully enough that the
entire issue and hearing on remand involved post-trial — not
prior — statenments purportedly made by Suzanne Gol dstone which

were asserted by her interviewers to be inconsistent with her
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trial testinmony. Once the referee permtted the interviewers
to go first with their assertions, and hours of bolstering,
the Bar was conpelled to call Ms. Goldstone to rebut the
assertions. By then, however, the die had been cast. No one
even seens to care that we were tal king about unrecorded
statenents purportedly nmade sonme 15 nonths after the trial of
this case.

The bizarre and unfair posture of the proceedi ng placed
the Bar in the unenviable position of testing the conpetence,
interests, and biases of the two SAO enpl oyees. The enpl oyees
testified that Ms. Gol dstone made unrecorded statenments to
themin July, 2000 that differed fromher April, 1999 tri al
testinmony, and M. Lewi s stated that was a reason he did not
pursue crimnal charges agai nst Respondent. No independent
proof showi ng clearly what Ms. CGol dstone actually told the SAO
enpl oyees in July, 2000 was ever adduced, because no such
evi dence exists. No evidence of any fraud was adduced, and no
evi dence of any inconsistent statenent nmade by Ms. ol dstone
prior to her trial testinony was presented. The only evidence
was the subject docunent, its authors’ assertions regarding
its accuracy, and Ms. Gol dstone’s denial of its accuracy.

For her part, Ms. Goldstone flatly denied that she had
stated anything to Messrs. Lewi s and Hopkins on that day in

July, 2000 that contradicted, or differed materially from her
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trial testimony given in April, 1999. She denied the
assertions contained in the hearsay docunent which purportedly
contradict her trial testinmony. She reaffirnmed her trial
testimony in all respects and did not recant it. For purposes
of brevity and clarity, here is a sanpling of the gist of her
testinony:
[ Di scussing the internal menorandum

Q Were you perpl exed upon reading this docunent?

A Yes.

Q Did it make any sense to you, what you read in this

docunment ?
A Well, it’s not what | — that’'s not what | said out
there and it’s not what | believe today.

TRR- 1, page 177, |ines 20-25. And agai n:

Q It says: “We tal ked with her about the lucid
periods, and she indicated that by that she nmeant there were
periods in which Vossiek knew exactly what was going on.” Do

you see that statenent?

A Yes.

Q s that what you told M. Lewis and M. Hopkins on
t hat day?

A No.

Q Did you ever even suggest or inply that statenment to
t henf
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A No.

Q Ckay, I"lIl continue. “Although she initially began
suggesting that she’d had questions about Vossi ek’ s conpetency
t hroughout the entire period, she told us clearly that during
at least the first two years, sumrer of ‘92 through sumrer of
‘94, Vossiek was lucid and knew what he was doing for the
majority of that time.” Are you seeing that statenment there?

A Yes.

Q s that a true statenent of what you told these
gentl emen on that day?

A No.

Q |s there any way in your mnd that sone kind of
m scommuni cati on coul d have occurred on that subject?

A Well, | don’t know what they thought | said, but
that’s not what | said.

TRR-1, Page 180, line 12 through Page 181, line 13. See also
generally, TRR-2, Page 187. And finally, Bar counsel and Ms.
Gol dstone engaged in the follow ng coll oquy:

Q In your mnd, did you make any statenent to M.
Lews that you felt differed materially from how you testified
bef ore Judge Menendez two years ago?

A No.

Q Did you ever tell M. Lewis that M. Vossiek was,

and | quote, “was conpetent during |large portions of the
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period of tinme in question?”

A: No.
TRR-2, Page 37, lines 3-12.

Thus, there is no question that: a) there is a conplete
and utter conflict in the evidence regardi ng what Suzanne
ol dstone told the two SAO agents in July, 2000; b) No
i ndependent evidence exists to clearly and convincingly
resolve this conflict; and c) Ms. Goldstone’s testinony on
remand mrrors her trial testinony.
VWhat is the Court to make of this?

The Bar contends that, had Ms. Gol dstone been exam ned
before the two SAO agents -- that is, had she first been
“af forded an opportunity to explain or deny the prior
statenment,” as the rules of evidence require -- the hearing
m ght well have been cast in an entirely different |ight for
the fact-finder. The Bar’s probing of the SAO enpl oyees’
credibility, conmpetence, interest, and notives would have been
pl aced i n proper context, rather than appearing as so nuch
sni ping, devoid of reason or context. The bolstering of the
SAO enpl oyees’ credibility by Respondent may have cone across
much differently, had that foll owed, rather than preceded, Ms.
ol dstone’ s testimony. Some of the facts adduced may have
t aken on hei ghtened neaning, if presented in different order.

For example, at no tine after interview ng Ms. Col dstone,
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and drafting the subject docunent, did M. Lewi s ever contact
any agent of The Florida Bar and advise that Ms. ol dstone had
provi ded statenments which he felt contradicted her trial
testimony. Moreover, he never even advised Ms. Gol dstone
herself of that during the interview. See TRR-1, Page 187.
Thus, M. Lew s hinself never afforded Ms. Gol dstone the
opportunity to explain or deny any purported inconsistency.

M. Lewis seens to have played this interview very close to

t he vest both during and after the interview. One m ght wel
wonder why that occurred.

The Bar and Respondent could argue the relative nerits of
this stark evidentiary conflict, ad nauseam and it would
never produce clear and convincing evidence of anything
requiring a revision of the facts contained in the Report of
Referee dated July 6, 1999. |t appears that the referee may
have credited the testinony of the two SAO agents because M.
Gol dstone’ s testinony followed theirs, giving the inpression
that she was there to defend her trial testinony rather than
they being there to defend their internal nenmorandum It al so
appears that the referee may have credited the testinony of
the two SAO agents because both of them were saying one thing,
and Ms. Gol dstone, alone, was saying another. This two-
agai nst-one dynamc was set up in the first place by the SAO

agents thensel ves, who controlled the circunstances of her
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interview, including the decision not to record or transcribe
it.

What needs to be clearly understood here is that, in
every instance where Ms. Gol dstone’s statenents were recorded
(at the grievance committee, at trial, and at the remand
proceedi ng), her statenents remain consistent. It is only in
the single instance where her statenments were not recorded
that her statenents are alleged to have been inconsistent —
whi ch, when once again placed on the record, she flatly
deni ed. Thus, the theory goes, she |lied every tinme she was
pl aced on the record and told the truth only when not on the
record, and then, again on the record, denied that she had
told the truth off the record. This theory stretches the
bounds of credulity.

Lastly, as argued before by the Bar in this controversy,
the sole issue on remand involved the credibility of Ms.

Gol dstone. At the trial of this case in April, 1999, the
referee heard the testinony of Ms. Gol dstone, and nade a

determ nation of her credibility, after Respondent had fully

exercised his right to confront Ms. Goldstone. 1In the
crimnal context -- where a person’s liberty is at issue as
opposed to the privilege of a professional license -- it has

been held that a post-trial notion seeking a new hearing based

on “newly discovered evidence” of a key witness’ credibility
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is insufficient to cause a remand or a different result. See

Hal | berg v. State, 621 So. 2d 693 (Fla. 2d DCA 1993) (holding

that allegedly newmy discovered evidence concerning
credibility of a victimdid not entitle crimnal defendant to
a newtrial where the victims credibility was attacked at
trial). Surely, a Bar respondent is not accorded nore
procedural and substantive rights than a man defendi ng his

i berty.

CONCLUSI ON

For all the foregoing reasons, the Bar respectfully
requests that this Court enter an order vacating the remand of
this case, and striking both the remand proceedi ng and the
revi sed Report of Referee which ensued. For the reasons
stated in the Bar’s previous brief, the discipline recomended
by the referee in this case should be di sapproved, and
Respondent shoul d be disbarred for five (5) years and
t hereafter until readm ssion through the Florida Board of Bar
Exam ners, including retaking the Florida Bar Exam nation and
Mul ti-State Professional Responsibility Exam nation. In
addition, as a condition to any readm ssion to practice,

Respondent nust restore to the Estate of Walter Vossi ek any
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and all fees and di sbursenments he received fromthe estate

after M. Vossiek’s death on June 22, 1997.

Respectfully submtted,

BRETT ALAN GEER

Assi stant Staff Counsel

The Fl orida Bar

Suite C-49

Tanpa Airport Marriott Hot el
Tanpa, Florida 33607

(813) 875-9821

Fl ori da Bar No. 061107

33



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that the original and seven (7) copies
of The Florida Bar’s Cross-Appeal Brief After Remand has been
furnished by regular U.S. Mail to Thomas D. Hall, Clerk, The
Suprenme Court of Florida, at 500 South Duval Street,
Tal | ahassee, Florida 32399; a copy by regular U S. Ml to
Scott K. Tozian, Counsel for Respondent, at 109 N. Brush
Street, Suite 150, Tanpa, Florida 33602; and a copy by regul ar
U.S. Mail to John Ant hony Boggs, Staff Counsel, The Florida
Bar, at 650 Apal achee Parkway, Tall ahassee, Florida 32399-
2300, this 27th day of October, 2001

BRETT ALAN GEER

Assi stant Staff Counsel

The Fl orida Bar

Suite C-49

Tanpa Airport Marriott Hotel
Tanmpa, Florida 33607

(813) 875-9821

Fl ori da Bar No. 061107

CERTI FI CATI ON OF FONT SIZE AND STYLE

| HEREBY CERTI FY that the foregoing brief was produced in
Wor dPerfect 8.0 software format using 12 point Courier New
font. The acconpanyi ng conputer diskette containing this
brief in electronic format was scanned for viruses using
Norton Anti virus.

BRETT ALAN GEER
Assi stant Staff Counsel

34



