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FACTS
It appears that Dr. Mora and the State are at odds over what sone

of the essential facts of this case are.

Forenost, and thi s cannot be overenphasi zed, there i s no evi dence

that Dr. Morafiredthelast bullet into Ms. Marx. The case was not

prosecut ed or argued by the State on that theory inthe court bel ow,
(TR. 2567 |[closing argunent]; R 1820-1821 [ sent enci ng
recommendation]) and the trial judge nade no such express findingin
his Sentencing Oder. (R 3191-3192). Wat Judge Backnman di d fi nd was
that Ms. Marx was shot four tines, twceinthefirst two rounds of
t hree shots, in which each victi mwas shot tw ce, and t hen she was shot
twi ce nore before she noaned and bef ore t he 31-second peri od precedi ng
t he | ast shot began. The court expressly accounted for each of Ms.
Mar x’ s wounds, none of which occurred after the begi nning of the 31-
second i nterval. The Sentenci ng Order, fromwhi ch the State quotes
liberally in its Answer Brief (AB 19-20), states:

The defendant fired atotal of ten shots during a peri od of
approxi mately forty-ei ght (48) seconds Ms. Patricia Gant,
testifiedthat she wtnessed the Defendant initiallyfire
si x (6) shots: The def endant shot each the three (3) victins
once in turn, then shot each victima second tine. M.
Grant stated that after the sixth (6!") shot was fired, she
was abl e to reach t he door of the conference room open and
escape W t hout physical injury. M. Hall, havi ng been shot
twice, also exited the room and fled to a nearby
kitchen/storage area. As. M. Hall fled the room the
def endant fired the seventh (7t") shot, whi ch went t hrough
t he now open door and | odged into the door janb. The
Def endant then turned again toward Ms. Marx, who havi ng
al ready been shot, was I ying on the fl oor and proceededto



fire shots eight (8) and nine (9) at her. Approxi mtely

thirty-one (31) seconds t hen passed wi t hout any shots bei ng

fired. After thesethirty-one (31) seconds, the tenth (10"

final shot. Uponfiringthetenth shot, thefirearm . . .

became jammed. (R 3189-3190).

White, the crine scene technician, testifiedthat he heard nine
or ten shots onthe audi o tape. (Tr. 1285-1312). The nedi cal exam ner
saw four entry wounds in Ms. Marks. (Tr. 1216-1233, 1237).

Dr. Mora did not as the State argues, protest the seating
arrangenent i n the depositionroom*“because he wanted to be cl oser to
Dr. Rudol ph.” (AB at 2). The court did not make that finding. Ms.
Grant, the court reporter, didnot recall any di spute over seati ng.
(Tr. 1406). M. Hall never addressed Dr. Mora’s notives for wantingto
sit where he did. Dr. Mdra stated that as he had hired the court
reporter, he thought that he shoul d be t he one t o deci de wher e everyone
sat, and that he felt that he needed to be cl ose to the door to escape
incase Dr. Rudol ph attacked him Both Dr. Mora and M. Hal |l agreed
that Dr. Mora noved away fromDr. Rudol ph at M. Hall's request. (Tr.
1472, 2138).

Dr. Moradid not as the State asserts file pretrial notions
requesti ng perni ssion fromthe court topersonally address the jury.
(ABat 9, 69,76). Rather, those notions sought toavoidFla. R Crim
P.3.250 so that Dr. Mora coul d present testinony ot her than his own and

still have the final closing argunment. (R 406-410, 894-896).

Dr. Mora first requested perm ssionto personally address after



he was appoi nted cocounsel. The court rul ed that this request was
premature. ( See Tr. 2414-2415 [appoi ntnent]; 2557 [first request]).
Dr. Mora made hi s second request to personal |y address the jury after
M. Col | eran had presented his cl osing argunent. The court t hought
that it had to grant the request because Dr. Mdra was cocounsel.

THE DEFENDANT: | want to address the jury.

MR. DONNELLY: | object.

THE COURT: He i s acting as cocounsel . . . | appointed

hi myest erday norning when he wanted to
address the court

* k k%

THE COURT: | think that an individual who wi shes to be
co-counsel certainty has the right to
address the jury. (Tr. 2689-2690; 2697).
The State’ s description of the status of trial counsel (AB5-6)
isincorrect. OF the counsel trying the case, only M. Mal ni k was
appointed. (R 750). M. Colleran was privately retained and
substitutedintothe case for appoi nted counsel Llorente. (R 746-748,
Tr. 1904, 1909, 1915, 1922). M. Colleranfiled a general appearance.
(R 746). Nothingintherecordlimts M. Colleran’s appearanceto
t he guilt phase, except perhaps the court’s gratuitous conment to M.
Mal ni k that: “M. Colleranisn’t his penalty phase | awer, you are,”
and M. Colleran’sintimation, rejected outright by Dr. Mura, that his
[M. Colleran’s] responsibilitytohisclient endedwththeguilty
verdi ct.
MR. COLLERAN: You honor, the defendant has i ndicated to nme
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and on the record today that he’s not happy with ny
representation. It had been nyhabit to stay on through the
penal ty phase to and to ai d and support M. Malnik in any
way | can, although he is the penalty phase attorney. |
just want to get on the record whether or not Dr. Mra
wi shes netostill continue andaidinhelping M. Malnikin
pr eparati on of his case, or whether or not hefeelsthat I'm
so detrinmental that he does not want nme t o be on hi s def ense
t eam any nore.

THE DEFENDANT: | t hi nk that your participati on have been
detrinmental fromthe very first day when you agreed to
conduct thetrial inadifferent way. Youfailednme. You
agreetoconmeandtolearnthetrial. Youfailedne. As a
matter of fact that you have beentotally inefficient with
this past, but it doesn’'t neanthat | don’t want you here,
because it’s your responsibility to be heretoday and f or
the trial because you have been paid for. (Tr. 2883).
(Enmphasi s suppl ed, grammatical m stakes in original).

So, onthis record, Dr. Mora never termnated M. Colleran’s
services and, after the guilt phase verdict, Dr. Mrainsisted, despite
M. Col leran’s seemi ng contrary view, that M. Coll eran continueto
partici pate as counsel in all phases of the case. (Tr. 2844). M.
Col leranis showninthetranscript to be present but silent incourt
on Fri day, May 23, 1997, when nuch of the di scussi on about the firing
and unfiring of M. Malnik occurred. (Tr. 2889-3009). The record
reflects M. Coll eran’ s absence fromcourt on the fol |l owi ng Tuesday,
May 27, 1997, when nmore of the discussion about M. Mlnik’'s
representati on ensued; when Dr. Stock testifiedthat Dr. Mira was
i nconpetent to proceed with the sentencing phase jury trial; when M.
Mal ni k was successi vely reappoi nted and rel eased as penalty phase

counsel ; and, when t he penal ty phase jury proceedi ngs were held. (Tr.



3010-3148). He was present on October 20, 1998 when conpet ency and
ot her matters were heard and he was i n court on Cct ober 21, 1998 when
t he deat h sent ences were pronounced (Tr. 3149-3225). M. Colleran
was al so present at the Spencer hearing, at | east as awtness. (SR
93).

SUMVARY OF ARGUMENT

Ms. Marx’s killing was not especi ally hei nous, atrocious or
cruel . The actual comm ssion of the capital fel ony was not acconpani ed
by such addi ti onal unnecessarily torturous acts asto set thecrine
apart fromthe norm of capital felonies.

Dr. Mora presented a sufficient quantumof evi dence to establish
the mtigating circunstance that the of fense was conm tted whi |l e he was
under the i nfluence of extremne enotional or nental distress pursuant to
§921. 141(6)(b) Fla. Stat. Once he didthat, the court was requiredto
findthat the mtigator existedandtoweighit. Thereliance by the
court on Dr. Spencer’s guilt phase testinony ontheissue of insanity
toreject the 8921. 141(6) (b) nental mti gator deprived Dr. Mora of his
rights toconfrontation and to due process of | aw. The contradi cti ons
in the sentencing order render it deficient.

Dr. Mora presented a sufficient quantumof evi dence to establish
the mtigatingcircunstance that Dr. Mora’ s capacity to appreciate the
crimnality of his conduct or to conformhis or her conduct to the

requirenments of |aw was substantially inpaired pursuant to



§921.141(6)(f) Fla. Stat. Once he did that, the court was requiredto
findthat the mtigator existed and weighit. The reliance by the court
on Dr. Spencer’s guilt phase testinony onthe issue of insanityto
reject the 8921.141(6)(f) nental mtigator deprived Dr. Mora of his
rights to confrontati on and to due process of | aw. The contradictions
in the sentencing order render it deficient.

The rej ection of the §921.141(6)(a) no significant history of
prior crimnal activity mtigator was error. An acquittal of cri m nal
charges is not a“significant history of prior crimnal activity.” The
use of the PSI to establishprior crimnal activity deprived Dr. Mra
of due process of | awand di d not constitute direct evidence that Dr.
Mora had engaged in prior crimnal activity.

Ther e was enough evidence inthis recordto put the age mtigator
into play and the court erroneously failedtofind Dr. Mora' s age as a
mtigator and accord it weight. Dr. Mora's age coupled with his
substantially inpairedability to appreciate crimnality of his conduct
and hi s chronic nental and enotional instability made Dr. Mora’ s age a
m tigator.

The numer ous sentencing errors require reversal of the death
sentence. Death in this case is disproportionate. This case is
conparable to cases where the defendant’s nmental or enotional
di sturbance controlled the outcone.

The trial court abusedits discretionbynot findingDr. Morato



be i nconpetent beforethetrial, and onthe several notions | ater nade
by trial counsel. There was a bona fide doubt about Dr. Mra’'s
conpet ency t hat appears onthe face of this record and the court was
obl i gat ed t o appoi nt experts and to hol d a conpet ency heari ng on each
application. The failure of the court to dothat requires reversal. Dr.
Mor a proved his incapacity i n each instance by a preponderance of the
evi dence. He was not required to do nore and the trial court was
required to find that Dr. Mra was inconpetent based on the
overwhel m ng evidence presented. Dr. Stock’s pre-penalty phase
testi nony about Dr. Mora’ s i nconpetency was unrebutted. The fail ure of
the court to hol d a conpet ency hearing prior to sentencing and after it
had appoi nt ed experts and had received their reports was error. That
conpet ency heari ng coul d not be wai ved on Dr. Mora’s assertionthat he
was conpetent. Dr. Mora had a substantive right not to be subjectedto
trial while he was i nconpetent. That substantive right i s underm ned by
this court’ s use of an abuse of discretionreviewstandardtoreview
the | ower court’s conpetency rulings.

It was error to permt Dr. Mdra to be his own guilt phase
cocounsel and it was error to all owhi mto address the jury inthat
capacity at the conclusion of M. Colleran’s cl osing argunent. Thereis
no constitutional right to hybridrepresentati on. No conpel ling reason
for permtting the hybrid representation is presented in this record.

The court abused its discretionwhenit permtted Dr. Morato



address the jury. Dr. Mora was represent ed by counsel . There was anpl e
evi dence that Dr. Mora would, if given the opportunity, deny his
illness and he woul d use the courtroomas a forumto present his
del usi onal view of things, which is what he did.

It was error for the court torenmve M. Malnik as Dr. Mora’s
penal ty phase attorney. Dr. Mora had not requested this relief andthe
court took this action without holding a Faretta hearing.

ARGUMENT

POl NT |
THE KILLING OF MRS. MARX WAS NOT HEI NOUS,
ATROCI QUS OR CRUEL.

The State’s argunent is bottomed onits assertionthat Dr. Mra
wai t ed 31 seconds to “fire[] his final shot i nto Karen Marx’ s abdonen.”
The nmurder was HAC, the State’ s argunent goes, because of the “sheer
and utter terror that the victi mendured fromthe nonent t he shooti ng
began until Appellant firedthat |ast shot i nto her abdomen and it went
t hrough her pregnant uterus.” (AB 15).

Factual |y, as Dr. Mora has al ready denonstrated, these assertions
by the State are not what the record reflects occurred; they are not
what the State argued bel ow; and, they are i nconsistent withthetrial
court’s findings.

Legally, the State’s argunent m sconcei ves what HACis. The

State’s focusis on Ms. Marx and what it assunes she suffered. But



sur m si ng about what a victi mmay have felt cannot substitute for hard

evi dence est abl i shing HAC, Kni ght v. State, 721 So.2d 287 (Fl a. 1998),

an aggravator that at its core focuses onthe defendant’ s speci al acts
of cruelty. The suffering of thevictim while certainly nothingfor
this witer to derogate, results from rather than defines, the
aggravati ng conduct.

The HAC aggravator appliesonly in torturous nurders--those
t hat evi nce extrene and out rageous depravity as exenplified
either by the desireto inflict a high degree of pain or
utter indifference to or enjoynment of the suffering of
anot her. Kearse v. State, 662 So.2d 677 (Fla.1995);
Cheshirev. State, 568 So.2d 908 (Fl a. 1990). The cri me nust
be consci encel ess or pitil ess and unnecessarily torturous to
the victim Ri chardson v. State, 604 So.2d 1107
(Fla.1992); Hartleyv. State, 686 So.2d 1316 (Fl a. 1996).
Guzman, v. State , 721 So.2d 1155, 1159 (Fla. 1998).
(Enphai si s added).

As then Chief Justice Harding has expl ai ned:

| n order for the HAC aggravati ng ci rcunstance to apply, the
mur der nmust be both conscienceless or pitiless and
unnecessarily torturous tothevictim Richardsonv. State,
604 So.2d 1107, 1109 (Fla.1992). Wiile |l agree with the
trial court that "common sense" tells us that al nost anyone
faced with a | oaded weapon woul d experi ence uncertainty,
confusi on, and fear, these nornmal responses are not enough
t o support the HAC aggravator nor dothey risetothelevel
of "unnecessarily torturous to the victim" wthout
addi tional acts that set the crinme apart fromthe nor mof
capital felonies. Knight v. State, supra. 721 So. 2d at 300-
301(Harding, C.J., concurring).

To sumup, this caseis closer to Kearse v. State, 662 So. 2d

677, 686 (Fla. 1995) than the cases cited by the State. InKearse, the

court stated:



We al so agree wi th Kearse that the hei nous, atrocious, or
cruel aggravating circunstance was i nproperly appliedin
this case (issueb5). Anurder may fit this descriptionif
it exhibitsadesiretoinflict ahighdegree of pain, or an
utter indifference to or enjoynment of the suffering of
another. Cheshirev. State, 568 So. 2d 908, 912 (Fl a. 1990).

However, "a nurder by shooting, whenit is ordinaryinthe
sense that it is not set apart fromthe normof preneditated
murders, is as amtter of | awnot hei nous, atrocious, or
cruel."” Lewisv. State, 398 So. 2d 432, 438 (Fl a.1981);

see al so McKinney v. State, 579 So. 2d 80 (Fl a. 1991) (HAC
not shown wher e sem consci ous vi cti msuf f ered seven gunshot

wounds on ri ght side of body and two acute | acerati ons on
head). Whilethevictiminthis case sustai ned extensive
injuries fromthe nunerous gunshot wounds, there is no
evidence that Kearse ‘intended to cause the victim
unnecessary and prol onged suffering.’ Bonifayv. State,

626 So. 2d 1310, 1313 (Fl a.1993). The nedi cal exam ner coul d
not of fer any i nformati on about t he sequence of t he wounds
and stated both that the victim could have renained
conscious for ashort time or rapidly goneinto shock. In
fact, the taxi driver who arrived at the scene as the
shoot er sped away coul d not get aresponse fromthe victim
and descri bed hi mas "dead or dying." Thus, we cannot find
beyond a reasonabl e doubt that this nmurder was hei nous,

atrocious, or cruel. (Enphasis added).

The trial court appliedthe wong standard i n assessi ng t he HAC

aggr avat or .

PO NT 11
THE 8921.141 (6)(b) MENTAL M Tl GATOR WAS ERRONEOUSLY
REJECTED.
The State m sses nuch of Dr. Modra's argunent. Because Dr.

Spencer testifiedonly on conpetency and sanity matters, the court
coul d not extrapolate Dr. Spencer’s conclusions to other areas

gover ned by a standard ot her t han conpetency or sanity. Inadditionto

10



usi ng the wong standard, the court expanded Dr. Stock’s description
about howDr. Morainternalized Wng Chung beyond anyt hi ng Dr. St ock
possi bly coul d have neant.

Last, after thelnitial Brief was filed, the court inIrease v.
State, 25 Florida L. Wekly S622 (Fla. 2000) receded fromaspects of

Canpbel | v. State, 571 So. 2d 415 (Fl a. 1990) which Dr. Morarelied on

inhislnitial Brief. Under Trease, afound mtigatingfactor my be
gi ven no wei ght “for additi onal reasons and ci rcunst ances uni queto
that case.” Inthis case, thetrial court has not found “additi onal
reasons and circunstances unique to [this] case” that wouldjustify

giving no weight to a mtigating factor. |InBeasley v. State, 25

Florida L. Weekly S 915, = (2000), a case deci ded after Trease the
court stated:

| n Zack, 753 So. 2d at 19, this Court, quoting Canpbell v.
State, 571 So. 2d 415, 419 (Fla. 1990), stated that the
trial court cannot refuse to consider relevant mtigating
factors:

When addressing mtigating circunstances, the
sentenci ng court nust expressly evaluateinits
sentenci ng order each mtigating circunstance
pr oposed by t he def endant t o det erm ne whet her it
i s supported by t he evi dence and whet her, inthe
case of nonstatutory factors, it istruly of a
mtigating nature. . . . The court nust find as
amtigatingcircumstance each proposed fact or
that is mtigating in nature and has been
reasonabl y establ i shed by t he great er wei ght of
t he evi dence.

Dr. Mora contends that the mtigator has been established by the

11



greater weight of the evidence and it should have been wei ghed.

PO NT 11

THE §921.141 (6)(f) MENTAL M TI GATOR WAS ERRONEOUSLY
REJECTED.

As arguedintheinitial brief andin PO NT Il above, the court
appliedthe wong standard i nrej ecti ng and not wei ghingthis mtigator

whi ch was reasonabl y est abl i shed by t he greater wei ght of the evi dence.

PO NT |V

THE REFUSAL TO FI ND THE “ NO SI GNI FI CANT HI STORY OF CRI M NAL

ACTIVITY” M Tl GATOR WAS ERROR.

The only basis for thetrial court’srejectionof this mtigator
was Dr. Mora’'s 1984 acquittal of the 1983 attenpted nurder charges.
Rat her than undertake the Orwellian task of justifying the trial
court’s inverted logic, the best the State can dois point to Dr.
Mora’ s i magi nary gun duel s with t he Rudol ph cabal as evi dence of his
prior crimnality. The sentencing judge found, contrarytothe State's
assertion, that Dr. Mora “for quite sonme tinme prior tothe comm ssion
of thiscrime . .. was abletoexist wththis disorder and conform
his conduct to the requirenents of the law "(R 3199-3200).
Furt hernore, one woul d expect that if those crines really occurredthat
a policereport woul d have been nade and wi t nesses woul d have been

produced.
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PO NT V

THE REFUSAL TO FI ND THE DEFENDANT’ S AGE TOBE A M Tl GATOR
WAS ERROR.

The State depicts Dr. Mora as a person who engages i n runni ng gun
battl es for the purpose of its PO NT I Vargunment but whois just fine
for the purpose of its PO NT Vpresentation. The historical evidence,
t he nedi cal opi ni ons, including the grudgi ng concessi on of Dr. Spencer,
and the video tape of Dr. Mora’'s apartnment (Tr. 1552, Def. Ex. 1)
reveal anillness at work. Dr. Mora’s ranbling, i ncoherent pl eadi ngs,
hi s bi zarre courtroombehavi or, the characteri zati on of hi mby Judge
Andr ews and t he audi o t aped deposition of Dr. Rudol ph, which, as the
court can hear, focused on where Dr. Rudol ph parked his car; Dr.
Rudol ph’ s address; Dr. Rudol ph’s status as a psychol ogi st; and, whet her
Dr. Rudol ph owned P. 1. E., were hardly t he maki ngs of the “cogent” sel f-
representationthat the State i magi nes. Everything Dr. Mora asked Dr.
Rudol ph at the deposition focused on i ssues central to Dr. Mora’'s
par anoi a rat her t han on any concret e aspect of the harassnent case: Dr.
Mor a saw si gni fi cance i n Dr. Rudol ph usi ng a post office box, Dr. Mra
bel i eved that Dr. Rudol ph used his status as a psychol ogist to

brai nwash himand the “psychol ogy” in P.1.E established those

13



credenti al s.

As arguedinthe lnitial Brief, conpetent, serious and sufficient
evi dence of anold manin a state of physi cal and mental decline was
presented to the circuit court. That evidence could be neither
sunmarily ignored nor sunmarily dism ssed.

PO NT VI

THE DEATH PENALTY IS NOT PROPORTI ONATE

Here, Dr. Mora rests on his Initial Brief and this court’s
i ndependent revi ewof the proportionality of a sentence of death that
it undertakes in every case, except Dr. Mora, as rel ated above,
strongly objectsto State’s distortion of thefacts astheyrelateto
t he shooting of Karen MarX.
PO NT VI |

DR. MORA WAS | NCOWETENT TO STAND TRI AL

It isnot at all “clear” onthisrecord as the State asserts at
AB 58 t hat appel |l ant had a “shrewd ability to pi npoint theissues and
an abilitytorelate his perspectivestohis attorneys as well as the

trial court.” As Dr. MoraarguesinhislInitial Brief, events have
proved ot herwi se. All Dr. Mora could “shrewdly” communi cate to his
di sbel i eving | awers was that the gunplay i nthe depositionroomwas

ori gi nat ed by an i nvi si bl e man who drewdown on Dr. Mora and shot at

himfirst, and that he was being gassed, shot at, foll owed and

14



physi cal |y attacked and br ai nwashed by an evil Dr. Rudol ph and hi s
henchmen.

State’s expert Dr. Block-Garfieldtestifiedthat “M. Mra nay
very well have a paranoid personality,” and that a del usional
“individual will be ableto confer with his attorney onall matters,
with the exception of one specificisolatedpart, nanely, theissue
t hat i nvol ves the theme of the delusion.” (Tr. 63, 66-67). This
aspect of Dr. Block-Garfield s testinony dovetails norew th that of

t he defense experts than with Dr. Spencer.

PO NT VI 11

| T WAS ERROR TOPERM T DR. MORA TO BE GUI LT PHASE COCOUNSEL

AND | T WAS ERROR TO ALLOW H M TO ADDRESS THE JURY.

As st at ed above, the two defense notions to whichthe State refers
do not ask for theright for Dr. Morato personally address the jury.
Those noti ons sinply sought to avoidthe effect of Fla. R Crim P.
3.250 by gi ving the defense the right to present testinony ot her than
t hat of the defendant and still have the final say with the jury.

At the tinme Dr. Mora was appoi nt ed cocounsel the court was awar e
fromitsearlier inquiriesthat Dr. Mora was equi vocal in his desireto
fire M. Colleran and the court had rejected Dr. Mora’s | ast try at
firing M. Colleran for that reason. (Tr.1976-1977, 1980-1996). The

court was alsoaware that Dr. Mora’'s differencewith M. Col | eran was,
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asit waswithall his other attorneys,?!over the insanity defense. (Tr.
1990). So, uptothetime of his request to be appoi nted as his own
cocounsel, there was in this record no finding of a know ng and
vol untary wai ver by Dr. Mora of his right to berepresented by guilt
phase counsel .

At that earlier Farettainquiry, Dr. Mora accused M. Col | eran of
I yi ngto him of suppressing docunents, and of lyingto Dr. Stock. He
accused Dr. Stock of lying. He accusedthe State Attorney’s of fice of
| yi ng and suppressi ng docunents. He cl ai ned t hat Judge Backman and
f ormer defense counsel Llorente were involvedin aconspiracy agai nst
him He clainmedthat his pet was poi soned by t he gas and t he evi dence
of that was stol en and he cl ai mred t hat peopl e who gave excul patory
affidavits had died. (Tr. 1908, 1921, 1922-1924, 1931-1939, 1940,
1943-1944-1946). The court al so knewfromthe prior hearing and from
Dr. Mora’s testinony that Dr. Mora want ed t o enphasi ze everyt hi ng t hat
his | awyers t hought was irrational : the armed Wng Chung firing from
t he doorway; the arnmed Dr. Rudol ph threatening Dr. Mora before the
deposition; the road attacks on Dr. Mora by Dr. Rudol ph and hi s crew,

and, the gassing of Dr. Mora’s apartnent. This is the defense that the

1

M. Col |l eran, accordingto Dr. Mora, had prom sed to conduct the
trial accordingtoDr. Mora' s “point of view "M point of viewat the
time was only self defense.” (Tr. 1931). M. Colleran believedthe
def ense was to beinsanity (Tr. 1926) but, inDr. Mora’s words: “I am
not crazy, that’ s my feeling.” (Tr. 1924).The court understood Dr.
Mora's “desire to go exclusively with the self defense,” (Tr. 1971).
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State refers to as “capable” and “cogent.” (AB at 76).

There is noinvited error here. The deni al of assistance of

counsel “islegally presunedtoresult inprejudice.". Pensonyv. Ohio,

488 U.S. 75, 109 S. Ct. 346, 354, 102 L.Ed. 2d 300 (1988).

Qur decisioninUnited States v. Cronic, |ikew se, nakes
clear that ‘[t] he presunption that counsel's assistanceis
essential requiresustoconcludethat atrial isunfair if
t he accused i s deni ed counsel at acritical stage of his
trial.’ 466 U.S., at 659 (footnote omtted). Simlarly,
Chapman recogni zes that the right to counsel is ‘sobasicto
afair trial that [its] infraction can never be treated as
harm ess error."’ 386 U.S., at 23, and n. 8. |d.

State v. Young, 626 So. 2d 655, 657 (Fla. 1993); Lewisv. State, 766

So.2d 288 (Fla. 4t" DCA 2000).

The def endant i s supposed to bring deficienciesinrepresentation
tothecourt’s attention. Asthe fourth district hasrecently saidin
aslightly different context: “...if the claimis that the appointed
| awyer i s not doing the |l awer’s job, one m ght wonder howthat failure
woul d ever cone to | i ght and be appropriately renediedif the person
who i s suffering fromthis inadequacy i s not all owed to do so.” Lewi s
v. State, supra., 766 So.2d at 289.

Applications for hybrid  representation are “di sfavored,” Brooks
v. State, 703 So. 2d 504, 505 (Fl a. 1t DCA 1997) and shoul d be grant ed

only for “conpelling reason.” Burke v. State, 732 So. 2d 1194 (Fla. 4t"

DCA 1999). Because a request for hybridrepresentationis awaiver of

the right to have certain “core” defense functions perfornmed by
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constitutionally mandat ed conpet ent counsel, the court nust foll owthe
procedures that acconpany a waiver of counsel before a hybrid

representation will be all owed. Brooks v. State, supra. ; Burke v.

State, supra. Thereis a“strong presunpti on agai nst wai ver of the

constitutional right tocounsel.” Von Mbltkev. Gllies, 332 U.S. 708,

68 S. Ct. 316, 92 L. Ed. 309 (1948). To discharge his duty “a judge
must i nvestigate as | ong and as t horoughl y as the ci rcunst ances of the

case before himdenmand.” 1 d.

The fact that an accused may tell hi mthat heis inforned of
his right to counsel and desires to wai ve this right does
not automatically end the judge' s responsibility. To be
val i d such wai ver nust be made wi t h an appr ehensi on of t he
nat ure of the charges, the statutory offenses incl uded
wi thinthem the range of all owabl e puni shnent s t her eunder,
possi bl e defenses to the charges and circunstances in
mtigationthereof, and all other facts essential to a broad
under st andi ng of the whole matter. A judge can nmake certain
that an accused's professed waiver of counsel is
under st andi ngl y and wi sel y made only froma penetrating and
conpr ehensi ve exam nati on of all the circunmstances under
whi ch such a pleaistendered."ld. at 723-24, 68 S. Ct. at
323, 92 L. Ed. 309.

Inthis case, as the court can see fromthe transcript quot ed
bel ow, the court treated Dr. Mora’'s request as sonething of little
signi ficance. Judge Backman of f handedly declared Dr. Mora to be
cocounsel and then went onwith the ot her business of thetrial. There
was no i nqui ry, di scussion or eval uati on of the request by the court

and both M. Colleran and M. Mal nik were silent. The whol e of t he

event occupies a few sentences in a |large record.
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THE DEFENDANT: Your Honor, | know - - If | nmay say
sonet hi ng about Cl ark.
****.

THE COURT: Dr. Mora, just sit there and pl ease j ust
behave. You' re not goingto start tal king
about wi tnesses. That’'s why you have a
| awyer. 1’ve asked you numerous tinmes
whet her you want to act as co-counsel.
You’'ve rejected every one of ny
opportunities to either be your own | awyer

THE DEFENDANT: | want to be co-counsel.
THE COURT: Now you want to be your own co-counsel ?

THE DEFENDANT: Yes, sir, because the State are tricking.

THE COURT: Then I " mgoing to hold to the sanme rul es of
evi dence and procedure t hat woul d hol d t he
| awyers to.

* k% *
THE DEFENDANT: Sir, | may act as co-counsel now?
THE COURT: | f you want to be co-counsel now, you nay be

co-counsel . (Tr. 2414 -2415).

Once the trial court made Dr. Mora cocounsel, it felt it had no
optionother thanto permt himto address the jury. (Tr. 2690). That
vi ew, of course, foreclosed the exercise of the court’s discretion and
favored i nstead di scretion’s pol ar opposite, aper seright inthe
accused to address the jury.

In this case the court coul d have and shoul d have declined to
allow Dr. Mdra to go forward as cocounsel. There was no
cont enpor aneous Faretta hearing following Dr. Mdra's request and

hybrid counsel issues were never explored. Furthernore, there was no
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fi ndi ng of a wai ver of counsel. And, the court knewexactly where Dr.
Mora was going. Dr. Modra's agenda was no secret; it was only to
advance t he “i nvi si bl e nan” defense so there appears inthisrecord no
rational reason to permt the hybrid representation.

PO NT | X

THE REMOVAL OF PENALTY PHASE COUNSEL WAS ERROR AND | T WAS
ERROR TO ALLOW DR. MORA TO ADDRESS THE SENTENCI NG JURY.

Inadditionto what has beenarguedinthelnitial Brief, Dr. Mra
woul d rem nd t he court that M. Col | eran was never renoved fromt he
case and he was avail ableto represent Dr. Mora during the penalty
phase. Dr. Moradidnot fire M. Colleran or ask for his renoval and,
astherecordcitations referredto above make quite clear, Dr. Mra
demanded M. Colleran’s participation at the penalty phase. So,
irrespective of whether the court was correct toallowM. Mlnick' s
di scharge, M. Colleranwas still inthe case and he was obligatedto
provi de penal ty phase assistanceto Dr. Mora and t he court shoul d have
recogni zed that. It was absolute error for the court totreat M.
Colleranlike aninvisiblepersoninall of this. It isonethingfor
M. Colleran not to be ready to take over the penalty phase, but t hat
i s addressabl e on a notion for a continuance. It is quite another for
the court to conpletely ignorethe exi stence of cocounsel inthe case
and require Dr. Morato fight the penalty phase proceedi ngs w t hout any

| egal assi stance.
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CONCLUSI ON

For the reasons statedinthis Replyandinthelnitial Brief the
conviction and penalties should be vacated and reversed.

The killing of Ms. Marx was not hei nous, atrocious or cruel.

The 8921.141 (6)(b) nmental mtigator was erroneously rejected.

The 8921.141 (6)(f) mental mtigator was erroneously rejected.

The refusal to find the “no significant history of crim nal
activity mtigator” was error.

The death penalty is not proportionate.

Dr. Mora was inconpetent to stand trial.

It was error topermt Dr. Mora to be guilt phase cocounsel and
it was error to allow himto address the jury.

The renoval of penalty phase counsel was error and it was error
to allow Dr. Mora to address his sentencing jury.

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY t hat a true and correct copy of the foregoi ng was
furnished by U S. Mail to Ofice of the Attorney General, 1655 Pal m
Beach Lakes Boul evard, 3rd Fl oor, West Pal mBeach, Florida 33401, and
by US. Mil to Dr. Julio Mora, C.D. #0-L11003, M D. #A-1, Uni on
Correctional Institution, Post Ofice Box 221, Raiford, Florida 32083-

0221 this __ day of Decemnber, 2000.
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