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CERTI FI CATE OF TYPE SIZE AND STYLE

This brief is presented in 12 point Courier New, a font that
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STATEMENT OF THE CASE AND FACTS

The St ate general | y accepts appell ant’s statenent of the case
and facts as accurate, but adds the follow ng.

The prior sworn depositiontestinony of Tinothy Kane, who was
fourteen at the time of the nmurders, was considered by the trial
court prior to sentencing the appellant. (R 189, V-7, 794). He
recounted the foll ow ng about appellant’s role: *“He [appellant]
was a | eader. | mean, as far as he was the ol dest and he was the
one that this was all his idea. This was...He was doing this
here.” (R 201). Kane testified that he had previ ously observed
t he sawed of f shotgun and knife used in the murders in appellant’s
bedroom (R 221). After notingthat the front door was ki cked in
Kane testified about what transpired in the victins’ house. (R
203).

Once inside the victins’ house, the male victim came out

aski ng what's goi ng on. Appellant told the man to get down on t he

ground. (R 204). Then he heard a different voice, a female
voi ce, Kane testified: “It turned out to be the | ady. She cane out
and she was hysterical. She didn't know what was goi ng on.” [d.

Appellant laid her on the ground the same way. Kane expl ai ned:
“The guy was hel pi ng her down, you know, because she didn’t know
what was going on.” (R 204). Appellant and the nman on t he ground
began tal ki ng, Kane testified: “[T]elling him you know, don’t hurt
us, take anything you want, just | eave us alone. And there was a
conversation there, I mean. And he was standi ng up over himw th

1



a gun. And he wal ked around and started tal king to Bobby in the
doorway.” (R 205). “They were saying just don’t hurt us, please
just leave. W won’'t call the police. Just leave.” (R 220).
Kane explained the victinms tried to get up off the floor. Kane
testified: “And the woman started trying to get up. And Alvin had
ki cked her inthe |l eg. And Bobby [ Garner] had sone type of pipe or
something and hit himin the head and | aid back down on the
ground.” (R 206). Shortly after that, Kane | ooked out toward t he
wi ndow and heard a gun bl ast. (R. 206). Kane testified he
observed the foll owing after turning back around: “Wen | turned
around | seen hi mpoi sed over the man and he tried swinging it at
the | ady. And | guess it jammed or sonething because he
[ appellant] threw it on the ground and grabbed the knife and
started stabbing her.” (R 207-208). While Garner brought the
knife to the house, Kane testified he knew that it was the
appell ant who “used the knife.” (R 207). Kane expl ai ned:
“...when | turned around | seen hi mstandi ng over and the gun.. .|
guess the gun janmed because he threw it down and she started
scream ng and he started ki cki ng her and j unpi ng on her and stuff,
and that’ s when Al vi n grabbed t he kni fe and started stabbi ng her.”
(R 207). Kanetestified Garner was junpi ng on her whil e appel | ant
had the knife. (R 207). According to Kane, the woman began
scream ng as soon as the gun went off. She was stabbed ina mtter
of seconds after the gunshot. However, it seened |ike she was
nmovi ng for a while after the stabbing began. (R 208). When asked
2



to estimate how | ong she was noving after being stabbed, Kane
testified he could not give an accurate estinmate. (R 208-209).
Kane testified that appellant’s back was to hi mas he was st abbi ng
her but he did see her nove: “l seen novenent. | seen thrashing.
| seen Garner kicking on her and he was stabbing on her. That's
all |1 couldreally nake out, really. It wasn’t clear.” (R 218).
Eventual |y, however, the woman stopped noving. (R 209).

After the nurder they left the victins’ house but appell ant
told Kane “I couldn’t go hone.” (R 212). Kane testified: “He
sai d he knewwhere | lived. There wasn’t no sense in | eaving, you
know.” (R 212). Kane explained that he was afrai d of appell ant
even beforethey went intothevictim s house. Kanetestified: “He
was |i ke a bully type, you know. He was bi gger than ne, you know.
He pi cked on everybody. But, | nmean, it was just like...l don't
know, you know, what really caused it. He just intimdated, you
know, at the time.” (R 212). Kane testified that he was now
serving alife sentence with a m ni mrummandatory sentence for his
role in the victinms’ murders. (R 215). Kane testified that he
was not prom sed anything by the State in exchange for his

statement. (R 217).



SUMVARY OF THE ARGUNMENT

| SSUE | —- The | ower court did not sinply adopt the prior sentencing
order in this case. Di fferences between the sentencing order
entered after re-sentencing and the order previously entered
indicate that the trial court gave appropriate, individualized
attention to sentencing the appellant. The facts in the order
appel I ant obj ects to as unsupported were either fully supported by
t he evidence i ntroduced during re-sentencing or de m ninus facts
whi ch had no i npact upon the sentence in this case.

| SSUE ||l — The prosecutor’s unobjected to coments in closing
argunment were neither unethical nor inproper. The prosecutor's
comments inthis case generally addressed witness credibility and
t he evi dence i ntroduced duri ng re-sentenci ng. None of the coments
ei ther alone or conbined rise to the | evel of fundanmental error.
| SSUE I | —-The trial court in this case considered the testinony
present ed regardi ng appel l ant’ s mental state. The problemfor the
appellant is that an antisocial personality disorder is not a
mtigatingcircunstance inthis case. An antisocial personalityis
not a favorabl e character trait that mlitates agai nst i nposition
of the death penalty. Nor can it be said that the unfavorable
characteristics possessed by someone with this disorder, and
appellant in particular, in any way excuses or aneliorates his

crimnal m sconduct.

| SSUE | V--The weight to be given the mtigating factors of
4



appel l ant’ s age and chi |l dhood abuse were wi thin the di scretion of
thetrial court bel ow. The evidence introduced during the penalty
phase supports the trial court’s decisionto accord these factors
little weight. |In any case, given the nunber of unchal | enged and
wei ghty aggravators inthis case, it cannot be saidthe failureto
accord each of these non-statutory mtigating circunstances

addi ti onal weight would result in a different sentence.



ARGUMENT

| SSUE |
WHETHER THE TRI AL COURT FAI LED TO CONDUCT AN
| NDEPENDENT SENTENCI NG HEARI NG AND | NSTEAD

RELI ED UPON THE PRI OR SENTENCI NG ORDER?
( STATED BY APPELLEE)

Appel | ant argues that the trial court inproperly relied upon
t he previ ous sentencing order in reaching an appropriate sentence
in this case. Appellant reaches this conclusion not from any
particul ar | anguage or statenent fromthe Honorabl e Judge Beach,
who heard al |l the evidence presented on resentenci ng, but instead,
notes the apparent simlarity between the two orders. The
sent enci ng orders were no doubt simlar, the facts presented by the
State largely mrrored those presented by the State during the
first penalty phase. The mtigation evidence presented by the
defense was also very simlar. And, the jury' s verdict was the
sane as in the first sentencing, 11-1, in favor of death.
Appel lant’s claimis specul ative and nust be rejected on appeal .

First, the trial court was no doubt aware that appellant’s
resentencing was an entirely new proceeding. While noting the
prior sentence of death and this Court’s opinion on direct appeal,
the trial court did not state it relied in anyway upon the prior
deat h sent ence or sentenci ng order. Nor does appel |l ant even al | ege
that without utilizing the prior sentencing order that the trial
court would not have found any aggravators or would have given

certain mtigators any additional weight. In fact, the itens



recitedinthe order onresentencing and obj ected to as unsupported
by the appellant were either fully supported by the evidence
i ntroduced during re-sentencing or de mnims facts which had no
i npact upon the sentence in this case.

As appellant notes in his brief, several differences exi st
bet ween t he prior sentencing order and the order entered by Judge
Beach inthis case, (Appellant’s Brief at 40 n.9). Based uponthis
record, there is no reason to believe that the Honorabl e Judge
Beach i nmperm ssibly relied upon the prior sentencing order and
t her eby deni ed appel | ant an appropriate i ndividualized sentencing
decision. Contrary to appellant’s argunent on appeal, the trial
judge did not rely upon any material “unproven ‘facts’” in the
sentencing order. (Appellant’s Brief at 44). As denonstrated
bel ow, the facts contained in the sentencing order generally have
support in the evidence introduced during re-sentencing.

Whi | e evi dence of the manhunt or search for the appellant is
m ssi ng, anpl e evidence supported the trial court’s conclusionto
gi ve appel l ant’ s voluntary confessionlittle weight. Appellant did
not cone out when the police first arrived at his house but hidin
the attic and successfully eluded capture.® (V-3, 230-231, 254-
255). After commtting the nurders and telling others about his
accompl i shment, appellant threatened to do the same to anyone in

the group if “we told anybody.” (V-4, 307). Appel | ant al so

IKane and Garner cane out of the house but appellant was not
apprehended until the next day. (V-3, 231-232).
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adm tted he went back to the victinms’ house and Iit two fires in
t he house in order to destroy “evidence.” (V-3, 261). Finally,
appellant killed the victinms, at least in part, to prevent them
fromidentifying him (V-4, 286, 330) (Appel | ant “sai d they had t he
old man to t he ground and t he ol d man was begging for hislife. He
wanted to give them noney, that the old lady would wite hima
check, and he said no, he didn’t want noney or whatever. He said
| won’t call the cops. And he said yeah, that’s what they all say,
and he shot him”) G ven the overwhel m ng evi dence of appellant’s
desire to escape puni shnent for his crinmes, the trial court was
entitled to give appellant’s confession little weight as a
nonstatutory mtigating factor.

Appel l ant al so takes issue with the fact the trial court’s
sentenci ng order refl ects that extra amrunition, (four rounds) was
carried when the crine was commtted. (Appellant’s Brief at 41).
As for carrying extra anmunition, specifically four rounds, the
trial court probably gleaned this informationfroman exhibit which
was marked and identified--but not admtted--prior to the
resentenci ng proceeding. (V-1, 33). Evidence recovered fromunder
the trail er of Bobby Garner’s residence i ncl uded a pair of gl oves,
t he shotgun, and the knife used in the nurders. (V-3, 238-239).

The prosecutor argued in closing: “...Ask yourselves, fol ks, why
woul d you saw of f a shotgun, to conceal it, wrap it in some kind of
blue towel, loadit, have al ot of ammunition? Wy woul d you go to
their house armed with this, if not intending to kill sonebody?”

8



(v-7, 713). Def ense counsel did not dispute this assertion
regardi ng extra anmunition in his own closing. That appell ant
carried extra ammunition was not a significant or apparently
contested fact bel ow.

As for any expression that the killings would produce a
“rush,” anpl e evidence supported a fi ndi ng that appel | ant t hought
it would be cool or funto kill his intended victinms. Appellant’s
sister in a sworn statenent stated that appellant “was braggi ng
about what he was going to do.” (V-5, 516). Victoria Fitchwas in
the car with appellant in January and heard appellant state “he
was goi ng—he wanted to kill sonmeone.” (V-4, 348). After the
nmur ders, appell ant told Madden: “You shoul d have been there, it was
cool, there was bl ood and brains everywhere.” (V-4, 308). And,
after conmtting the nurders, appellant told Madden he did it for
the fun of it. (V-4, 323). \When asked to recount appellant’s
deneanor when he was explaining the elderly victim s nmurder with a
knife, Whitconb testified: “He was excited, like it was funny.”
(V-4, 291). Thus, anple evidence suggested that appellant was
excited about commtting the nurders. That the word “rush” di d not
specifically appear in the resentencing transcript is of no
consequence.

As for evidence regarding bringing back a body part as a

“trophy,” evidence i ntroduced during re-sentenci ng supportedthis
finding. Appellant told Jeff Madden before the nurders that he
woul d bri ng back either a “finger” or a “head” as a nenento. (V-4,

9



290). Appellant did as prom sed, he and his cohorts brought back
part of M. Weisser’s finger to showtheir friends. (V-4, 284-
285) .

Appel l ant takes issue with the fact that the trial court’s
order nmentioned that appellant and his cohorts “ransacked” the
house | ooki ng for val uabl es. However, in closing argunent, defense
counsel conceded that the during the course of a burglary
aggravator was established. (VvV-7, 750-751). In his taped
conf essi on appel | ant adm tted t hat he and his cohorts | ooked around
for “anything.” (V-3, 249). Inclusion of thewrd “ransacking” in
thetrial court’s order does not suggest the | ower court failedto
gi ve appropriate, individualized attention to sentencing the
appel l ant. Appellant and his cohorts clearly rummged around t he
victins’ house | ooking for valuables. Admttedly, it appears no
evi dence was i ntroduced t o suggest this search for val uabl es only
ended when they heard a passing car, this “fact” is of no
consequence. |t was not used to support any aggravating factor.

Appel l ant and his counsel were given a copy of the order
during the sentenci ng heari ng and were present when t he order was
read in open court, but failed to object to any information
contained in the trial court’s order. (V-7, 809). Moreover,
several significant differences between the orders exist which
support a finding that the trial court gave appropriate,
i ndi vidualized attentionto appell ant’s sentence. For exanple, in
additiontothe differences notedin appellant’s brief (Appellant’s
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Brief at 40, n. 9), infinding the nurders were comm tted i n order
to prevent or avoid |lawful arrest, the trial court found that “as
further evidence of Defendant’'s desire to avoid arrest for these
murders he caused fires to be set in the victinms house in an
effort to conceal the nurders.” (V-1, 154-155). A finding not
made in the first sentencing proceedi ng by t he Honorable Craig C.
Villanti. Moreover, under the avoi ding arrest aggravator for the
nmur der of Madeline Wei sser, thetrial court also found as evi dence
to avoid arrest “he caused fires to be set inthe victim s house in
an effort to conceal the nmurders.” (V-1, 157). Again, this was a
fact not articulated in the first sentencing order.
Nonet hel ess, even if appell ant can establish the trial court
utilized the prior order as sone type of guideline or tenplate, he
cannot establish any prejudi ce based uponthisrecord. Hefailsto
all ege that relying upon the prior order had any inpact on the
fi ndi ng and wei ghi ng of any aggravators or mtigators inthis case.
As not ed above, each of the aggravators and m tigators found by t he
trial court has anple support in the evidence presented on re-
sentencing. Thus, any error in this case was clearly harnl ess.
Remand for a new sentencing order would only result in a waste of

time and valuable judicial resources.? See generally Zack v.

2Whi |l e appel l ant suggests the appropriate renedy would be to
conduct an entirely new sentencing proceeding, the error he
conpl ai ns about has nothing to do with the jury or the jury’s
recomrendat i on. Consequently, assumng, error, the renedy is
sinply to have thetrial court reviewthe record and enter an order
wi t hout relying upon or using the prior sentencing order. See

11



State, 25 Fla.L.Wekly S19, S22 (Fla. 2000)(“If there is no
reasonabl e possibility that the error contributedtothe sentence,

the Court should affirm”)(citing State v. DiGuilio, 491 So.2d

1129, 1138 (Fla. 1986)).

In Huff v. State, 495 So.2d 145, 151-152 (Fla. 1986) this

Court heldit was error for thetrial court totake judicial notice
of the record in the first trial after remand for a new tri al
This Court observed that in addition to taking judicial notice of
therecordinthefirst trial, thetrial court “essentially adopted
t he sentencing phase findings of the trial court in Huff I” and
sinmply provi ded a suppl enental findingof facts. 495 So. 2d at 151.
Al t hough finding error, this Court determ ned that such error did
not require reversal of the death sentences where reliance upon
evidence in the first trial only resulted in a finding of the
pecuni ary gai n aggravator and one mtigating factor. Striking each
factor, given the remaining strong aggravators did not require
reversal of the death sentences inposed in Huff. The evidence
i ntroduced in the second trial fully supported a finding that the
mur ders were cold, cal cul ated and preneditated and were hei nous,
atrocious or cruel. Huff, 495 So.2d at 153.

Sub judice the argunment for finding such error harmess is
even nore conpelling than inHuff. While inHuff reliance uponthe

prior trial recordresultedin findingan additional aggravator, in

generally Davis v. State, 648 So.2d 107, 108 (Fla. 1994).

12



this case, appellant can cite no aggravator which was i nproperly
based sol el y upon the prior sentenci ng order. |ndeed, overwhel n ng
evi dence i ntroduced duri ng re-sentenci ng supports findi ng each of
t he aggravators found by the trial court. And, it cannot be
credi bly argued that a single mtigating factor would be found or
gi ven addi ti onal wei ght but for thetrial court’s apparent reliance
upon the prior sentencing order.

I n concl usion, while appellant mentions facts recited inthe
sentencing order which he clains were not supported by the
evi dence, he failed to identify any significant facts which could
have had an inpact upon appellant’s sentence. Appellant is not
entitled to remand for another hearing before the trial court.?

See generally State v. Rucker, 613 So.2d 460, 462 (Fla.

1993)(remand for resentencing based wupon failure to find
convi ctions were not pardoned or set asi de woul d anount t o not hi ng
nore t han “l egal churni ng” where defendant did not all ege that his

prior convictions had in fact, been set aside.); Rogers v. State,

511 So.2d 535 (Fla. 1987), cert. denied, 484 U.S. 1020 (1988) (A

reversal of a sentence is warranted only if correction of the

SAppel lant’s claimthat the trial court’s error i s tantanount to a
failure to provide contenporaneous witten findings is wthout
merit. The trial court did provide a contenporaneous witten
sentenci ng order. Moreover, remand for inpositionof lifewth a
m ni rum mandatory twenty five years woul d penalize the peopl e of
the State of Florida for an error their representative in this
proceedi ng, the prosecutor, had no part in creating. |In any case,
as argued above, remand for entry of a newsentenci ng order i s not
required in this case.

13



errors could reasonably result in a different sentence).

| SSUE | |
VWHETHER THE PROSECUTOR' S UNOBJECTED TO
COMMENTS | N CLOSI NG ARGUMENT CONSTI TUTE
FUNDAMENTAL ERROR? ( STATED BY APPELLEE).

Appel | ant next conplains that the prosecutor’s conments in
closing argunent were so prejudicial that they constitute
fundamental error. The State disagrees.

Appel | ant was represented by two experi enced def ense attorneys
at the tinme of trial. They were in the best position to gauge the
i npact of the prosecutor’s comments and the jurors’ reaction to
them It speaks vol unes about the strength of appellant’s cl ai mon
appeal that none of the comments he now obj ects to on appeal were

obj ected to by counsel bel ow.

A. Standard O Revi ew

Of course, this Court has determ ned that failing to raise a
cont enpor aneous obj ection to the prosecutor’s conments wai ves any

clai mconcerning the conments for appellate review. MDonald v.

State, 743 So. 2d 501, 505 (Fla. 1999); Chandler v. State, 702 So. 2d

186, 191 (Fla. 1997). See Section 924.051 (1)(b), Fla. Stat.
(1996) (“* Preserved’ nmeans that an issue, |egal argunent, or
obj ection to evidence was tinely rai sed before, and rul ed on by,
the trial court, and that the i ssue, | egal argunent, or objection
to evidence was sufficiently precise that it fairly apprised the
trial court of the relief sought and the grounds therefor.”).
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Recogni zi ng t he procedural bar to his claim appell ant nonet hel ess
asserts that the comments in this case nmay be reviewed for
fundamental error.

Addressing the application of fundamental error, this Court
has stated the foll ow ng:

The Florida cases are extrenmely wary in permtting the
fundamental error rule to be the ‘open sesane’ for
consideration of alleged trial errors not properly
preserved. Instances where the rul e has been permtted
by the appellate Courts to apply seemto be categori zed
into three classes of cases: (1) where an involved
statute is all eged to be unconstitutional, (2) where the
i ssue reaches down into the very legality of the trial
itself tothe extent that the verdict coul d not have been
obt ai ned wi t hout t he assi stance of the error all eged, and
(3) where a serious questionexistsastojurisdiction of
the trial court.

State v. Smith, 240 So.2d 807, 810 (Fla. 1970)(quoting G bson v.

State, 194 So.2d 19 (Fla. 2d DCA 1967)) (enphasi s added). Furt her,
this Court has stated that “for an error to be so fundanmental “that
it can be raised for the first tinme on appeal, the error nmust be
basic to the judicial decision under review and equivalent to a

deni al of due process.” State v. Johnson, 616 So.2d 1, 3 (Fla.

1993)(citing D O eo-Valdez v. State, 531 So.2d 1347 (Fla. 1988);

Ray v. State, 403 So.2d 956 (Fla. 1981)). See also Ashford v.

State, 274 So. 2d 517, 518 (Fla. 1973) (observi ng that an “Appel | ate
Court should exercise its discretion under the doctrine of
fundamental error very guardedly.”) (citation omtted).

B. The Prosecutor’s d osi ng Argunent WAs Not | nproper And Certainly
Did Not Rise To The Level O Fundanental Error

Appel | ant enpl oys a shot gun appr oach on appeal , | ayi ng down an
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array of coments in his brief in the hope that one or nore will
strike the target of “fundanental error.” However, as |ong ago
recogni zed by this Court, a prosecutor is the advocate for the
State and “has the duty, not only to present evidence i n support of
t he charge, but |ikew se the duty to advocate with all his tal ent,
vi gor and persuasi on, the acceptance by the jury of such evi dence.”

Robles v. State, 210 So.2d 441 (Fla. 1968). Moreover, this Court

has observed t hat attorneys are all owed “w de | atitude” in closing

arguments. Breedlove v. State, 413 So.2d 1, 8 (Fla. 1982), cert.

deni ed, 459 U S. 882 (1982)(string cites omtted). “Logi cal
i nferences may be drawn and counsel is allowed to advance al
legitimate argunents.” |d. And, even if an isolated comment in
this case was objectionable, no comment approaches the | evel of
severity required to be considered fundanental error.*
Appel | ant first argues the prosecutor referred to facts that
were not admtted into evidence fromAngela Morton's prior sworn
st at ement . (Appellant’s Brief at 49-50). The problem with

appel l ant’ s argunment on appeal is that trial counsel did not object

‘Appel | ate counsel repeatedly asserts that the prosecutor’s
argunment was unethical inthis case. (Appellant’s Brief at 37, 53,
55, 58, 60). The State notes that few prosecutors have the tine
and | uxury of a well thought out script to utilize during closing
argument. G ven the dynami cs of a trial and cl osing argunent in
particul ar, m stakes and m sstatenents can and do occur. For that
reason the jury is advised that their decision nust rest on the
evi dence i ntroduced duri ng t he proceedi ng and the | awas i nstructed
by the trial court. (V-7, 779, 780). None of the comments inthis
case even cone close to the | evel of fundanental error, nuch | ess
a breach of professional ethics.
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tothe prior statenent when it was used during cross-exam nati on of
Angel a. The informati on was properly identified by the prosecutor
in closing argunment as having been elicited during cross-
exam nation—i.e., “Recall the questions that | asked of her on
cross-examnation[]” (V-7, 712). Consequently, the prosecutor’s
argument was a fair comment upon testinmony which was actually
i ntroduced during the penalty phase.

The sworn prior statenment referred to by the prosecutor was
made in January 1992 and recorded by a court reporter. Angela
adm tted her recoll ection of the facts was better in 1992 t han when
she testifiedonresentencing, sone seven years later. (V-5, 515)
Appel l ant told Angel a the follow ng: “He was going to break into
a house that had a satellite and a swi mm ng pool and steal stuff,
and i f the ol d peopl e caused anyt hing he would kill them then he
woul d burn down the house so there woul d be no evidence.” (V-5,
517). After hearing her prior statement, Angela admtted the
follow ng: “I remenber bits and pi eces of that. Yes.” (V-5, 517).
Angel a specifically recal |l ed that appell ant of fered her a TV and a
VCRif she participated. Angela, however, declinedtheoffer. 1d.

Asi de frombei ng a comment based upon unobjected to testi nony
i ntroduced during the sentenci ng proceedi ng, Angel a s st at enment
itself would have been adm ssible even if defense counsel had

| odged a hearsay objection.? In Rodriguez v. State, 25

Wi | e appell ant conplains that the prosecutor never asked the
| ower court to admt the prior inconsistent statenment into
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Fla. L. Weekly S89 (Fla. February 3, 2000), this Court took a step
back from Mirton with regard to adm ssion of prior inconsistent
statenents in the penalty phase. In finding a prior inconsistent
statenent adm ssi bl e as substantive evidence in the guilt phase,
this Court observed: “...[U nder section 921.141(1), hearsay
evidence is adm ssible in the penalty phase so long as it is
rel evant and the defendant has the opportunity to rebut it.”
Rodri guez, 25 Fla.L. Wekly at S95. This Court noted that the
def endant had an opportunity to rebut the witness’'s testinony

“regardi ng why her pretrial statenments differed from her trial

testinmony.” This Court receded “frombothMrton andDudl ey tothe

extent they hold that a prior i nconsi stent statenment cannot be used
as substantive evidence in a penalty phase proceeding.” |d.
However, this Court observed that it still would have reversed
Morton for a new penal ty phase proceedi ng based upon t he ext ent of
t he i npeachnment and the confusi ng manner in which this testinmony
was presented in the prosecutor’s closing argunment, finding the
prejudi cial nature of the statenments far outwei ghed their probative
val ue.

Sub judice, the appell ant cannot establish error, | et alone
fundament al error based upon the prosecutor’s brief reference to

Angel a Morton’s prior statement. As noted above, the prosecutor

evi dence, this was because appel | ant never rai sed an objectionto
Angel a’s prior statenent. Had an objection been | odged, the
prosecutor certainly could have asked that the statenent be
consi dered as substantive evidence during the penalty phase.
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was entitled to comment upon the evidence introduced during re-
sentenci ng. Moreover, even if appell ant had | odged an obj ecti on,
as in Rodriguez, Angela s prior statenent could properly be
consi dered as substantive evidence. The circunstances under whi ch
it was made showed its reliability and the defendant was gi ven a

fair opportunity to confront or rebut this testinony. See Zack v.

State, 25 Fla.L. Wekly S19, S23 (Fl a. 2000) (hearsay testi nony from
Fl etcher in the penalty phase that a treatnent center in Okl ahom
woul d not have anything to do with t he defendant because he woul d
not “conformto any treat ment prograni was properly adm tted where
t he defendant “had an opportunity to cross-exam ne Fletcher.”).
Angel a adm tted that her recollection in 1992 was better than it
was some seven years |ater when she testified on re-sentencing.
She was present and available to be exam ned by the appell ant
regardi ng her recollection. And, she obviously had no notive to
fabricate her prior statenent, as she clearly did not want to harm
her brother. Finally, after hearing the statenent in court, Angel a
admtted she renmenbered “bits and pieces” of the information
contained in her previous statenent.® Based upon this record, the

prosecutor’ s unobjectedtoreferenceto Angela’ s prior inconsistent

SUnl i ke Morton, during closingargunment inthis case the prosecutor
correctly identified the information in the prior statenent as
havi ng been elicited on cross-exam nati on. Appellant has neither
shown t hat the prosecutor’s argunent relied to a great extent upon
prior inconsistent statements as in Mirton nor has he shown a
substantial |ikelihood that the jury would be confused by the
single reference to Angela s prior statenent.
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statenment elicited on cross-exam nation was entirely proper
Next, appel | ant conpl ai ns that the prosecutor nisledthe jury
by claimng that the evidence of chil dhood abuse in this case was
not mtigating. (Appellant’s Brief at 54). However, this
statenment was made in a | arger di scussion of the evidence and was
not at all inproper. It was sinply the prosecutor’s view of the

evidence in this case; that evidence of chil dhood abuse, while

presented during re-sentencing, was deserving of little or no
wei ght .
The prosecutor first informed the jury that they will be

instructed that anything in appellant’s background may be
consideredinmtigationthen noved onto showwhy chil dhood abuse
should be given little, if any, weight in this case. The

prosecut or argued:

And renmenber, the Judgeis goingtotell you, andrightly
so, that mtigation is anything about his background.
She could cone in here and tell you anything about his
background and anyt hi ng you fi nd about hi s background i s
mtigation. |t doesn’'t matter. Anything.

VWhat did you find out from Ms. Stacy that’'s
mtigation here? What mtigates all of these? What?
That he had a tough life. He had a tough |ife? Yeah,
sure, he had a tough life.

Angel a had a tougher life. She was the second
wi tness called. She had an even tougher life. Wy?
She was sexual |y abused by this nonster. So she had a
tough life.

But you knowwhat, fol ks? She had a tough life, but
when she was told by this defendant that he’'s going to
break into this house with the satellite dish and the
pool, that he was going to kill the occupants and t hen he
was goi ng to burn the house down, a week before all this
occurred, and that he said to Angela |1'd like you to
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drive ne there and I’11 give you a TV set and a stereo,
you know what she said? No. |I’mnot going to do it.

This girl that had the sane upbringing, the sane
difficult l'ife, moving all over the place. Renenber the
| ongest placethey livedinwas six nonths? All the sane
noves. Right? All of that, she makes the right choi ce.
She says no, |I"mnot going with you.

So howis what Ms. Stacy and Angel a Morton, howis
what they tell us mtigation? How does that outweigh
this? What good did he do? What good did he do?
Granted, from zero to eight it was tough. Wen M.
Stacey cane into the household it was pretty easy. It
was easy street. Right? How many jobs did he hold? He
held a job for a week.

Isthat mtigation, folks? Isthat mtigation? The
fact that a child was abused when he was a little child?
Wel |, see now, Counsel knows that’s not mtigation, the
fact that when he was five or six or seven he was hit
with a fork on the top of the head, that he was thrown
into a | ake.

(V-7, 726-727).
In Jones v. Butler, 864 F.2d 348, 360 (5" Cir. 1988), the

Fifth Circuit held that the foll ow ng argunent was not i nmproper:

We can’t refuseto give crimnals the sentence that they
deserve based on the fact that their famlies will be
hurt...The fact that thefam|lies are hurt doesn’t | essen
what they’ ve done and it shoul d not | essen the penalty.
We cannot excuse the crim nal acti ons of soneone because
t hey dri nk. W cannot excuse sonebody’s cri m nal actions
because he’s a good babysitter...This is not acceptable
mtigating circunstances, in the state’s opinion.

The court noted that “[r]ead in context, she [the prosecutor] was
arguing not that the jury could not find nmercy and intoxication
mtigating circunstances, but that they should not do so here.”
Jones, 864 F.2d at 360. Also, the Fifth Circuit noted that “the
court properly instructed the jury to consider any mtigating

ci rcunst ances before deciding toinpose a sentence of death.” 1d.
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As the prosecutor in this case began his discussion by
correctly telling the jury they could consider anything in
appel  ant’ s background as mtigation, it was not inproper for the
prosecutor to argue why the evidence of chil dhood abuse shoul d be
di scounted in this case. In concluding his argunent, the

prosecut or askedthejury: “...And are there any mtigating factors
and have they outweighed on a scale, do they outweigh the
aggravating factors? Does the fact that this def endant had a t ough
lifeinhis early childhood outwei gh all of what he did on January
26th of 1992?" (V-7, 743). As an advocate for the State, the
prosecutor was sinmply fulfilling his duty. As in Jones, the
prosecut or may certainly argue why the proposed mtigators do not
excuse t he defendant’ s cri m nal m sconduct. The conment as a whol e
was neither m sl eadi ng nor inproper. And, it certainly does not
risetothe level of fundanmental error which woul d excuse the | ack
of an objection to this coment bel ow.

Next, appellant conplains that the prosecutor inmproperly
attacked the credibility of defense witness M. Pisters. I n
cl osi ng argunent, the prosecutor nerely repeated her adm ssi on on
cross-exam nati on t hat she was opposed to capi tal puni shnent. One
proper function of closing argunent is to point out any facts
elicited during the proceedi ng which have a bearing on w tness
credibility and bi as. That Ms. Pisters opposed capital puni shment
isafact that the jury was entitled to consider in eval uating her
testinony in this capital case.
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The prosecutor’s argunent was not inproper. He did not use
vituperative characterizations of Ms. Pisters in his argunent.
And, far nmore damaging to Ms. Pister’'s credibility were the
foll owi ng observations by the prosecutor

...S0, you know what she tells you? She tells you that
the unattached child is predi sposed to be a nurderer.
Isn’t that what she told you? The unattached child is
predi sposed to do all of what Alvin Morton did. He had
no choice in the matter. If you are an unattached,
unbonded mal e chil d, | ook what’ s going to happen to you.

Does t hat conport with common sense? Does that seem
reasonabl e? Well, what does she tell us? She tells us,
first of all, that she never got any police reports, she
never got any depositions, she never got sworntestinony.
She had known M. Urson beforehand fromHRS. She doesn’t
do crim nal cases, she’'s never testified in a nurder
case. That she is retained by the defense. She’'s asked
to gosee Alvin Morton, totalk with him and she’s given
some newspaper clippings.

And what did she say on cross-exam nation? That's
just as good as sworn testinmony, newspaper cli ppings.
Who are you tying to kid? Didn't in jury selection all
of us tal k about newspaper cli ppings and said you can’t
rely on then? Why? They’'re not accurate. And then if
t hey were accurate, hey, we coul d pass out a newspaper to
all of you folks and it will take 10, 15 m nutes to
resolve this case. But yet, she’stellingyoufolks that
t hose newspaper clippings suffice for her.

(V-7, 727-728). Also, the prosecutor noted that Ms. Pisters was
not a doctor of psychol ogy or a doctor of psychiatry, but a soci al
wor ker who was not a specialist in forensics. (V-7, 730).

Rat her than object to the prosecutor’s argunment, defense
counsel chose to address the prosecutor’s comrents on Ms. Pisters

in his own argunent. Def ense counsel stated: “Did you really

bel i eve that because she has an opposition to the death penalty
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that shetestifiedfalsely? Didyou believe shewasn't tellingthe
truth? Did you believe that she didn’t get enough background?”
(V-7, 763). In declining to reverse a conviction based upon

clearly inproper argunment, the Supreme Court 1in Darden V.

Wai nwright, 477 U.S. 168, 91 L.Ed.2d 144, 106 S.Ct. 2464 (1986)

noted the follow ng: “Defense counsel were able to use the
opportunity for rebuttal very effectively, turning much of the
prosecutors’ cl osing argunent agai nst themby pl aci ng many of the
prosecutors’ coments and actions in alight that was nore |ikely
t o engender strong di sapproval than result in inflanmed passions

agai nst petitioner.”” [note omtted]. See al so Anderson v. State,

467 So.2d 781, 787 (Fla. 3d DCA 1985)(noting that experienced
def ense attorneys “contend that i nfl ammatory-type argunents often
boomer ang agai nst the prosecutor in the eyes of the jury, and are
best handled in rebuttal or by ignoring the argunents
al t ogether.”) (enphasi s added). The prosecutor’s argunent inthis
case was effectively countered by defense counsel in his own
cl osi ng.

Appel | ant al so takes issue with the prosecutor’s argunment
concerning his failure to cooperate with the State’'s expert, Dr.

Gonzal ez. (Appellant’s Brief at 56). The prosecutor did not

"The prosecutor’s argunent inthis case pales in conparisontothe
vi tuperative comments addressed by the Court i nDarden. 477 U.S. at
179-181, 91 L. Ed. 2d 156- 157. Nonet hel ess, given the strength of
the State’s case and t he opportunity for rebuttal, theDarden Court
did not find that the coments warranted reversal of the
def endant’ s convicti on.
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conment upon appellant’s exercise of his right to remain silent.
| nstead, the prosecutor pointed out that appellant told Dr.
Gonzalez that he did not recall any details of the victins’
murders. The prosecutor was entitled to point out that appell ant
recall ed details surroundi ngthe murders during hisinterviewwth
t he def ense expert, Ms Pisters (V-6, 560-561), but clainmed not to
recall the murders when interviewed by the State expert, Dr
Gonzal ez. (V-7, 740). This was not a comment upon his right to
remain silent, but a comment regarding his failure to cooperate
with the State’s expert. And, the prejudicial inpact, if any, of
this comment was mnimal in light of appellant’s confession which
was adm tted into evidence during the resentenci ng—i.e., appell ant
did not exercise his right to remain silent in this case.

Appellant’s reliance upon Estelle v. Smth, 451 U S. 454

(1981), is msplaced. In Smth, the Court stated that “[a]
crim nal defendant, who neither initiates a psychiatric eval uation
nor attenpts to introduce any psychiatric evidence, may not be
conpelled to respond to a psychiatrist if his statenents can be
used agai nst hi mat a capital sentencing proceeding.” 451 U. S. at
468 (enphasi s added). Sm th does not apply sub judi ce because t he
def ense opened the door to such evidence by having appell ant
exam ned by nmental health experts and using such testinony during

t he penalty phase. See Buchanan v. Kentucky, 483 U.S. 402, 97

L. Ed. 2d 336, 107 S. Ct. 2906 (1987) (noting that Smth provi des t hat
wher e a def endant plans to use psychiatric evidence the def endant

25



wai ves the Fifth Amendnent privilege so that the state nay rebut
t hat evi dence).

Final ly, appellant conpl ains that the prosecutor inproperly
argued that the people of the State of Fl orida have aright to the
death penalty in this case. (Appellant’s Brief at 58). The
prosecutor’s argunent was not i n any way i nproper. The coment at
i ssue was sinply the prosecutor’s view of the evidence in this
case, i.e: “...that the only recomendation here, the only
recommendati on that’ s consistent with the evidence and consi st ent
with justice, is that this defendant deserves the death penalty
for what he did to M. Bowers and Ms. Weisser.” (V-7, 746). See

Spencer v. State, 133 So.2d 729, 731 (Fla. 1961)(Prosecutors’

“di scussi on of the evidence, so long as they remain within the
limts of the record, is not to be condemmed nerely because t hey
appeal tothe jury to ‘performtheir public duty’ by bringingin a
verdict of guilty.”).

Ubin v. State, 714 So.2d 411, 421 (Fla. 1998), provides

little support for appellant’s argunent on appeal. InUbin, the
prosecutor asserted that “any juror’s vote for a life sentence
woul d be irresponsi bl e and a viol ation of thejuror’s |awful duty.”
The prosecutor also argued that he was afraid that sone of the
jurors “may be tenpted to take the easy way out, to not wei gh the
aggravating circunstances and the nmitigating circunmstances and not
want to fully carry out your responsibility and just vote for
life.”” Ubin, 714 So.2d at 421. Further, the prosecutor argued:
26



““I'mgoing to ask you not to be swayed by pity or synpathy. |’'m
going to ask you what pity, what synpathy, what nmercy did the
def endant show Jason Hicks. |1’mgoing to ask youto followthelaw
" mgoing to ask you to do your duty.’”” 1d. The State notes that
this Court had al ready deci ded to reverse appellant’s sentence in
Urbi n based upon its decisionto strike the cold, cal cul ated, and
prenedi tated aggravator, when it went on to discuss the
prosecutor’s comrents.

The single comment in this case, tied to the evidence
present ed during resentenci ng, did not approach either the nunber
or level of severity of the comments condemed by this Court in
Urbin. Instead, the prosecutor asked the jury to conme back with a
recommendati on consi stent with the evidence and justice, whichis,
of course, thelawful function of thejury. Moreover, this Court’s
decision to condemn the prosecutor’s penalty phase argunent in
Urbin nust be viewed inlight of the jury s life reconmmendation on
one nmurder, and cl ose 7-5 vote on the second murder. In this case,
deat h was recomended for each murder by an 11-1 vote.

I n concl usi on, none of the comments cited by the appell ant
denied himthe right to fair sentencing hearing. Appellant’s
obj ections to the prosecutor’s closing argunent were not preserved

for revi ewby proper objection below. See Sinsv. State, 681 So. 2d

1112, 1116-17 (Fla. 1996) (cl ai med errors when prosecut or referred
to def endant as a liar, accused defense counsel of m sl eadi ng the
jury, and bol stered his attacks on Sins’ credibility by expressing
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hi s personal views and know edge of extra-record matters, not
properly before the Court on appeal w thout an objection)(citing

Craigv. State, 510 So.2d 857, 864 (Fla. 1987), cert. denied, 484

U S. 1020 (1988)). And, the prosecutor’s coments in this case
general ly addressed witness credibility and the evi dence adduced
during re-sentencing. Appellant has not established fundanent al

error requiring reversal of his death sentences. See Hopkins v.

State, 632 So.2d 1372, 1374 (Fla. 1994)("[F]or an error to be so
fundamental that it can beraisedfor thefirst tine on appeal, the
error nmust be basic to the judicial decision under review and
equi valent to a denial of due process.").

This was not a close case. The jury vote in favor of the
death penalty was 11-1. Appellant’s contention that the
conpl ai ned of comrents m ght have altered theresults inthis case
fliesinthe face of reality. Appellant’s sentence is supported
by several uncontested and wei ghty aggravators. Appellant was t he
| eader and primary actor of a group which planned and carri ed out
the preneditated slaughter of two innocent people in their own

home.

| SSUE |11

VWHETHER THE LOWER COURT ERRED | N REFUSI NG TO
FIND APPELLANT’ S ANTI SOCI AL  PERSONALI TY
Dl SORDER A M TI GATING FACTOR UNDER THE
Cl RCUMSTANCES OF THI'S CASE? (STATED BY
APPELLEE) .
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A. Anti-Social Personality Disorder Was Not A Non-Statutory

Mtigating Factor In This Case

Appel | ee acknow edges that the testi nony of defense wi t nesses
Ms. Pisters and Dr. Delbeato and state rebuttal w tness Dr
Gonzal ez agree that Morton has an anti-social personality, i.e.,
that he is a sociopath or what was fornerly called a psychopat h.
Appel | ee di sagrees with the contention that the | ower court erred
reversibly in failing to nention it as a mtigating factor.
Appel | ee submits that it is not mtigating any nore than that it
could be said that being “evil” nmerits characterization as

mtigation. See Carter v. State, 576 So.2d 1291, 1292-1293 (Fl a.

1989), cert. denied, 502 U.S. 879 (1989) (“Only one expert believed

Carter was nentally retarded, while one believed that Carter was

soci opat hi c, a condition that cannot be considered in

mtigation”.{enphasis supplied}).® The concurring opinion of M.

8Thi s Court’ s decisions cited in appellant’s brief do not conpel a
contrary result to that urged by the state here. In Marquard v.

State, 641 So.2d 54 (Fla. 1994) this Court affirmed t he sent ence of
death after noting in footnote 2 of the opinion that the trial
judge had found a nunber of nonstatutory mtigating factors
i ncludi ng either a personality di sorder not ot herw se specified or
an antisocial personality. This Court neither approved nor
di sapproved the finding. InRobinsonv. State, 684 So.2d 175 (Fl a.
1996) the Court remanded f or a new penal ty phase hearing before t he
j udge because of the failure to consider and weigh all avail abl e
mtigating evidence in the record; thereafter, the trial court
again inposed a sentence of death after finding personality
di sorders anong t he ei ghteen nonstatutory mtigators found andthis
Court affirmed the judgnent and sentence of death (despite the
presence of two nental health statutory mtigating factors).
Robi nson v. State, 24 Fla.L.Wekly S393 (Fla. 1999).
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Justice Thomas i n G ahamyv. Collins, 506 US 461, 500, 122 L. Ed. 2d

260, 291 (1993) observed that:

Every nont h, def endants who cl ai ma speci al victim zation
filewiththis Court petitions for certiorari that ask us
t o decl are t hat sonme newcl ass of evi dence has mtigation
rel evance “beyond the scope” of the State’ s sentencing
criteria. It may be evidence of voluntary i ntoxication
or of drug use. O even — astonishingly—-evidence that
the defendant suffers from chronic *“antisocial
personality disorder”—-that is, that he is a soci opath.
See Pet for Cert in Dempuchette v. Collins, OT 1992, No
92-5914, p 4, cert denied, 505 U. S. 1246, 120 L. Ed. 2d
952, 113 S. Ct. 27 (1992).

In Harris v. Pulley, 885 F.2d 1354 (9" Cir. 1988), cert.

deni ed, 493 US 1051 (1993), the court expl ained that a personality
di sorder such as antisocial personality disorder was to be
di stingui shed froma nental disorder such as psychosi s or neurosi s:

A personality disorder is not anal ogous to ‘the i ncurable
and dangerous nental illness’ of a person di agnosed as
suffering from par anoi d schi zophreni a and
hal l uci nations.” (ld. at 1382)

This interaction between general social attitudes and
what seens appropriate for nedical diagnosis is
suggestive that what is classified as a nental disorder
by the Anerican Psychiatric Association is not
necessarily aconditionthat astateis constitutionally
requiredtotake intoaccount inassessing puni shnment. In
the case of the condition described as an anti soci al
personality there is a substantial tension between the
inplications of its being seen as a “can’t help”
characteristic and what are the frequent acconpani nents
of that condition.

The disorder, the Anerican Psychiatric Association

observes, often | eads to ‘ many years of
institutionalization, nore conmonly penal, than nedical’
DSM1I11., p. 318. In adulthood, those with this

conditionare marked by a ‘failure to accept soci al norns
wi threspect tolawful behavior. 1d. Zant suggested t hat
‘mental illness’ mght actually mlitate in favor of a
penalty | ess than death. The ‘nental disorder’ of such
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anti social personality is not ‘nental illness’ in the
sense used by Zant. For the ordinary citizenit would, to

say the |east, be paradoxical that a person who was

i kely not to accept social norms with respect to | awf ul
behavi or shoul d be treated nore kindly than the person

who was | aw- abi di ng.

The paradox is all the stronger when it is the view of the
American Psychiatric Association that persons with this
condition are capabl e of understandi ng the consequences of
their actions and are willing to perform or not perform
particul ar volitional acts. We may go further and say that it
isdifficult to suppose that there are any persons who conmm t
t he ki nd of vicious crinme for which the death penalty i s now
i nposed in this country who do not possess one or nore of the
personality disorders or one or nore of the neuroses
recogni zed as nental disorders by the Anerican Psychiatric
Associ ation. To hold that each of these conditions nust be a
mtigating factor when the death penalty is considered would
be to undermne the death penalty wunder the guise of
acknow edgi ng t hat what t he Ameri can Psychi atric Associ ati on
finds to be a nental disorder nmust be treated as a factor that
calls for |less severe punishnment than death. We cannot say
t hat t he evol vi ng st andar ds of decency t hat have characteri zed
interpretation of the eighth amendnent require a state to
conformits schenme of capital punishment to such a norm

ld. at 1383. See al so Weeks v. Jones, 26 F.3d 1030, 1035 n. 4 (11t

Cir. 1994)(“The final diagnosis that Weeks was not suffering from
a thought disorder and that he had an antisocial personality is
significant. Antisocial personality disorder has been held not to
be mtigating as a matter of law. ”")(citingHarris, 885 F.2d 1354,
1383.)

The Harris court i s undoubtedly correct. Areviewof the nost
current edition of the Diagnostic and Stati stical Manual of Ment al
Di sorders (DSM1V), describes Antisocial Personality Disorder’s
essential feature as “a pervasive pattern of disregard for, and
violation of, the rights of others” (p. 645). Such individuals
fail to conformto social norms with respect to | awful behavi or;
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t hey di sregard the wi shes, rights or feelings of others. They are
frequently deceitful and mani pul ative in order to gain personal
profit or pleasure. They may repeatedly lie, use an alias, con
others or malinger. Individuals with this disorder tend to be
irritable and aggressive and nay repeatedly get into physica
fights or commt acts of physical assault. They tend to be
consistently and extrenmely irresponsi ble, showlittle renorse for
t he consequences of their acts. They may be indifferent to or
provi de a superficial rationalizationfor having hurt, m streated
or stolen fromsoneone. These individuals nmay bl ame the victins
for being foolish, helpless, or deserving their fate. They
generally fail to conpensate or make anends for their behavior.
They may bel i eve t hat everyone i s out to “hel p nunber one” and t hat
one shoul d stop at nothing to avoi d bei ng pushed around (p. 646).
| ndi vidual s with anti social personality disorder frequently | ack
enpat hy and tend to be call ous, cynical, and contenptuous of the
feelings, rights and suffering of others. They may spend many
years in penal institutions (p. 647).

The di agnostic criteria for APDincl udes a pervasive pattern
of disregard for and viol ati on of the rights of others as indicate
by three or nore of the foll ow ng:

(1) failure to conformto social norns with respect to

| awf ul behavi ors as i ndi cated by repeatedly perform ng

acts that are grounds for arrest

(2) deceitful ness, as indicated by repeated | yi ng, use of
aliases, or conning others for personal profit or
pl easure

(3) inmpulsivity or failure to plan ahead
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(4) irritability and aggressiveness, as indicated by
repeat ed physical fights or assaults

(5) reckless disregard for safety of self or others
(6) consistent irresponsibility, as indicated by repeated
failure to sustain consistent work behavior or honor
financi al obligations

(7) lack of renorse, as indicated by beingindifferent to
or rationalizing having hurt, m streated, or stolenfrom
anot her (pp. 649-650)

Eddi ngs v. Okl ahoman, 455 U. S. 104, 71 L.Ed.2d 1, 102 S. Ct. 869

(1982), does not mandate consi deration of antisocial personality
di sorder as a mtigating circunstance. The 5-4, mpjority in
Eddi ngs concluded that thetrial court enpl oyed t he wrong st andard
i nanal yzi ng t he proposed nitigating factors of the defendant’s age
(16), enotional immturity, violent childhood and enotional
di sturbance. While at |east part of the appellant’s nental and
severe enotional disturbance was described as antisocial
personal ity disorder, the Court did not specifically mandate
consi deration of this disorder as asignificant mtigatingfactor.
In fact, the Court lunped the proposed mtigators together,
stating:

| n sone cases, such evidence properly may be givenlittle

wei ght. But when t he defendant was 16 years old at the

time of the offense there can be no doubt that evi dence

of a turbulent famly history, of beatings by a harsh

father, and of severe enotional disturbance is

particularly relevant.
Eddi ngs, 455 U.S. at 115. The Court reversed the defendant’s
sentence because it concluded “it is clear that thetrial judge did

not evaluate the evidence in mtigation and find it wanting as a

matter of fact, rather he found that as a matter of | aw he was
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unabl e even to consi der the evidence.” Eddings, 455 U. S. at 113.
The Court did not specifically state that anti social personality
di sorder isamtigatingcircunstance that nust be accepted as such
in every case.

The strong dissent in Eddings noted that the mjority
stretched to conclude the trial court enployed the wong | egal
standard i n reversing the defendant’s sentence. And, the dissent
noted that the “enotional disturbance” primarily consisted of
anti soci al personality disorder, which, was hardly nmitigating:

Dr. Di etsche defined “antisocial personalities” as
i ndi vidual s without “the usual type of conpanions” or

“loyalties,” who are “[f]requently ... very inmpul sive,”
showing “littleintheline of responsibility “or concern
for the needs or wants of others,” and “hav[ing] little
in the line of guilt or renorse.” ld. at 137-138.

Al t hough the Court describes Dietsche's testinony as
i ndicating that “approxi mately 30%of youths suffering
fromsuch a di sorder grewout of it as they aged,” ante,
at 107, 71 L. Ed. 2d at 6, Di etsche was i n fact descri bi ng
a study which he thought had subsequently been
di scredited. App 139-141. Even that study, however,
concluded that nost of those who “grew out of” the
di sorder by the age of 35 or 40 were “nore of a con-
artist type” and “not...the assaultive type.” Ilbid. A
nor e recent study esti mated that only 20%of soci o pathic
persons were “treatable,” id., at 141, in this study,
only 9 of 255 initial participants were successfully
treated, after *“literally...thousands of hours of
therapy.” Id., at 142. Thus, characterizati on of Eddi ngs
as a “sociopath” may connote little nore than that heis
egocentric, concerned only with his own desires and
unrenor seful, has a propensity for crim nal conduct, and
isunlikely torespond well to conventional psychiatric
treatment—hardly significant “mtigating” factors. See
Bl ocker v. United States, 110 U. S. App DC 41, 48-49, and
nn 11, 12, 288 F.2d 853, 860-861, and n 11, 12
91961) (Burger, J., concurringintheresult). Vilethe
court speaks of Eddi ngs’ “severe enotional disturbance,”
ante at 115, 71 L. Ed. 2d, at 11; see also ante, at 116, 71
L. Ed. 2d, at 11, it appears to bereferring primarily to

34



the testinony that Eddi ngs was a sociopath, and to Dr.
Gagliano’s rather fantastic speculation concerning
Eddi ngs’ di ssociation at thetime of the crinme, see n 4,
supra. The Court’s opinion exenplifies the proposition
that the very occurrence of the crime functions as a
powerful inpetus to search for a theory to explainit.
See Szasz, Psychiatry, Ethics, and the Crim nal Law, 58
Colum L. Rev. 183, 190-191 (1958).

Eddi ngs, 455 U. S. at 126 n. 8 (Burger, Chief Justice, dissenting).
I n fact, the Supreme Court has recogni zed t hat def ense counsel can
make a reasonabl e strategic decision not to present psychiatric
testi nony where i ntroduci ng such testi nony woul d reveal a di agnosi s

of “sociopathic type personality.” Darden v. Wai nwight, 477 U. S.

168, 186, 91 L. Ed. 2d 144, 160, 106 S.Ct. 2464 (1986). Antisoci al
personal ity disorder is not a favorabl e diagnosis or atrait that
serves to lessen the crimnal culpability of a defendant.

The testinony bel ow supports this conclusion. Dr. Gonzal ez
testifiedthat appellant suffered fromno najor nental illness or
t hought di sorder. (V-6, 627-628). For exanple, Dr. Gonzal ez
testifiedthat inhisinterview appellant admtted vandali zing a
house and stealing his nother’s car at age 14, drilled a hole in a
turtle, never did the work at school -he was too |azy- and he
ski pped school a lot (although he possessed nore than average
intelligence). (V-7, 667-668). When asked about one of his co-
def endant s Bobby Garner, Morton replied that he woul d have done t he
sane to Garner as Garner did to him (everybody for hinself).
Appel l ant’ s capacity to appreciate the crimnality of his conduct

or to conform his conduct to the requirenments of |aw was not
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substantially inmpaired. (V-7, 671) Ms. Pister stated that her
exam nati on of appell ant reveal ed no nental illness. (V-6, 592).
The wi t ness has treated other peoplewithsimlar |ife experiences
as appel I ant who did not commt crimes. (V-7, 674-675). There was
nothing in Morton’ s background whi ch woul d have conpell ed himto
conmmt this murder; he had the intellect to make intelligent
deci si ons and choices (V-7, 675). None of thetraits nmentioned by
Ms. Pisters woul d have prevent ed appel | ant frombei ng a | aw abi di ng
citizen. (V-7, 676).

Appel | ant’ s younger si ster exposed to the sanme dysfuncti onal
famly seened to be a very solid citizen, despite sexual and
physi cal abuse (V-6, 677). Dr. Gonzal ez found not hi ng about the
appel l ant that would suggest any regret, any renorse or any
conscience. (V-7, 679) The witness also explained selective
ammesi a whereby a person chooses to renenber what they want to
remenber and chooses to forget what they want to forget. (V-7,
690-91). And, Dr. Gonzal ez found t hat appel | ant was not under the
i nfluence or dom nation of anot her person at thetime he conmtted
thesecrines: “It was to the contrary, he was probably the | eader.”
(V-6, 625-626). In fact, fromall the reports it appears that
appel l ant was the | eader of the group. (V-6, 632). Appellant
| i ked to associ ate wi t h younger indivi dual s because they were | ess
rejecting and easier to manipulate. (V-6, 633). Dr. Gonzal ez
testifiedthat inthe DSM 1V, antisocial personality is listed as
a disorder, along the same line as alcoholism and tobacco
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addi ction. (V-6, 629-630).
None of this profferedtestinonyis mtigatinginnature. See

e.qg. Satcher v. Pruett, 126 F.3d 561, 572 (4" Cir. 1997), cert.

deni ed, 522 U. S. 1010 (1998)(fi ndi ng counsel was not ineffective
for failing to conduct further investigation into defendant’s
ment al conditionwherethe “initial experts found no psychiatric or
neur ol ogi cal di sorders but found that Satcher had an anti soci al
personal ity disorder that m ght make him a ‘future danger.’”);

Mat heson v. King, 751 F.2d 1432, 1439-1440 (5" Cir. 1985) (fi ndi ng

counsel made a reasonabl e strategic decisionto ont presentation
of nmental inpairnment where such evi dence woul d have opened t he door
to evidence that the defendant was a violent sociopath).?®
Mtigating factors have been defined as “factors that, in fairness
or in the defendant’s |life or character may be considered as

extenuating or reducing the degree of noral culpability for the

crimes commtted.” Consalvo v. State, 697 So.2d 805, 819 (Fla.

1996), cert. denied, 523 U.S. 1109 (1997); Jones v. State, 652

So. 2d 346, 351 (Fla. 1995); see also Brown v. State, 526 So. 2d 903,

908 (Fla. 1988)(“Mtigating evidence is not limted to the facts
surrounding the crime but can be anything in the life of a
def endant which mi ght mlitate agai nst the appropri ateness of the

deat h penalty for that defendant.”) In a nurder prosecution, it is

‘These cases il lustrate that an anti soci al personality disorder is
generally such an unfavorabl e diagnosis that defense attorneys
soneti mes make tacti cal decisions not to present evi dence i n order
to prevent the State fromrevealing such a diagnosis.
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within trial court’s discretion to decide whether proposed

m tigator has been established and whether it istruly mtigating

in nature. Banks v. State, 700 So.2d 363, 368 (Fla. 1997), cert.

deni ed, 523 U. S. 1026 (1998) (no abuse of discretionin rejecting
def endant’ s religious activities as mtigatinginnature). Thus,
thetrial court could not commit reversible error here since being
a sociopath is not a mtigating factor.

(B) Any Failure To Consider Appellant’s Antisocial Personality As
A Non-Statutory Mtigator In This Case WAs Harm ess FError

But evenif this Court were to reject the foregoi ng anal ysi s,
affirmance would still be required. In the sentencing order, the
trial court articul ated what had been proposed and consi dered. The
def endant’ s age of nineteen -while a mtigating factor- was given
littl e wei ght because his |I.Q was normal, he was not retarded and
t he enoti onal age was consi stent with the chronol ogi cal age. (V-1,
158). The court consi dered and gave sonme wei ght to the mtigator
t hat Morton had no significant history of prior crimnal history.
The court declined to find that the capacity to appreciate the
crimnality of his conduct or to conform his conduct to the
requi renments of |law was substantially inpaired because the
“credi bl e expert and lay testinony clearly established that the
Def endant coul d and did appreciate the crimnality of his conduct
on the night of these crines.” (V-1, 158). As to mtigation
regardi ng count 2, the nurder of Madeli ne Wei sser, the court found

that the contention that Morton was only an acconplice, that the
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of fense was conm tted by another and that his participation was
relatively mnor was not established by credible evidence,
i ncl udi ng Morton’s own confession. Asto non-statutory mtigation,
the court expl ai ned:

...the evidence clearly reveal s that the Def endant was a
product of a highly dysfunctional fam |y at | east through
age eight. The Defendant did not bond with his fam ly
and had m ni rumphysi cal contact with his nother during
the first four weeks of hislife. Mreover, thisfamly
moved in and out of the state on a regular basis,
di srupting any stable home and social life. The
Def endant was repeatedly physically abused by his
al coholic father. This abuse stopped at about age ei ght
when t he not her t ook refuge at a shelter, divorced, and
| ater remarried, thereby providing a substitute stable
father figure for the Def endant. The Def endant’ s sister,
Angela Morton, also sustained sexual abuse in the
presence of the Defendant by t he sane al coholic father.
However, this sibling has never been arrested for any
crime and has |l ed a normal productive life. While the
Court has consi dered t he Def endant’s turbul ent chil dhood
as a possible mtigatingcircunstance, there has been no
showi ng t hat t his experience caused t he Def endant to have
a di mni shed capacity to know right fromwong or not
know t he seri ousness and grave consequences of his acts
and, therefore, the Court gives little weight to his
chil dhood experience in deciding to inpose the death
penalty.” (V-1, 159-160).

Finally, the court explained that each of the aggravators,
st andi ng al one, woul d suffice to outwei ghthe paucity of nmitigation
found in Morton’s twenty-six yearsof life. (V-1, 160). Clearly,
t he court consi dered and gave effect to the underlying factors that
conpri sed appell ant’ s makeup - evenif it did not attachitself to
t he sociopathic |l abel. The result woul d not be different had the
court added it and this Court has recogni zed t hat sone error under

Campbel|l v. State 571 So.2d 415 (Fla. 1990) can be harnl ess. See
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Cook v. State, 581 So.2d 141, 144 (Fla. 1991), cert. denied, 502

U.S. 890 (1991)(after finding the death sentence proportionate
since t he def endant rat her than his acconplices killedthe victins,
Court concluded that sentence of death would stand even if the
sentenci ng order had contained findings that each of the non-
statutory mtigating circunmstances had been proven); Thonmas V.
State, 693 So.2d 951, 953 (Fla. 1997)(trial court’s sentencing
order which failed to nention evidence that defendant was a
“del i ght ful young man”, “very loving” with a “lot of good in hinf
constituted harm ess error because t he evi dence i n aggravati on was
massive in counterpoint to the relatively mnor mtigation);

W ckhamyv. State, 593 So.2d 191 (Fla. 1991) (evidence of abusive

chi | dhood, al cohol i smand ext ensive history of hospitalizationfor
nment al di sorders shoul d have been found and wei ghed by the tri al
court but in light of the strong case for aggravation, trial
court’s error would not reasonably have resulted in a |esser

sentence); Barwick v. State, 660 So.2d 685, 696 (Fla.1995), cert.

deni ed, 133 L. Ed. 2d 766 (1996) (any error inarticulating particul ar

mtigating circunstances was harnml ess); Munginv. State, 689 So. 2d

1026, 1031 (Fla. 1995) (rejecting claimof failure to evaluate
subst ance of evidence fromthose who knew def endant during high
school and rejecting attack on failure of sentencing order to
mention good prison record or Dr. Krop testinony about use of
al cohol and drugs because court’s reference to rehabilitation
capacity enconpassed prison record and Krop findings).
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The failureto find or nmention Anti soci al Personality D sorder
or being a sociopath is harm ess beyond a reasonabl e doubt,
especi ally after consi dering the massi ve aggravati on present here.
The trial court found a total of eight aggravating factors, three
with respect to victimJohn Bowers and five with respect tovictim
Madel i ne Wei sser inthis doubl e hom cide. Specifically, regarding
victim Bowers, the court found (a) cold, calculated and
premedi tated wi t hout pretense of noral or legal justification as
Morton thought about and di scussed conmmitting this nurder for
several days beforehand to the point of apparent obsession; he
consi dered and sol i ci ted suggesti ons of what proof woul d be needed
to establish the nurder, such as a human body part as trophy; the
careful planni ng was denonstrated in selecting avictimwho |ived
only with his elderly nother in anisol ated area across the street
from a vacant dwelling which served as headquarters for a
prelim nary stakeout and/or dry run; arrangi ng for the phone |ines
to be cut in carrying out the preordai ned plan under cover of
darkness; rushing into the dwelling while heavily arnmed with a
sawed- of f shot gun and ranbo-styl e knife; concealingthe shotgunin
a towel and the getaway bi kes i n nearby brush; having worn gl oves
to avoid | eaving fingerprints and havi ng expressed a hope t hat t he
killing would produce a rush. (V-1, 153-154).

The court al so found (b) that the hom ci de was conm tted while
engaged in the comm ssion or attenpt to commt a robbery and/or
burglary. The court found (c) hom cide comm tted for the dom nant
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pur pose of avoiding or preventing a lawful arrest; it was not an
i npul sive killing. The killing occurred i mediately after victim
begged for his life urging he wouldn't inform on Mrton and
appel l ant remarked, "That’s what they all say...” Then he pulled
the trigger of the shotgun against the victinm s neck. Appellant
| ater adm tted he had no choice but tokill sincethe victi mturned
and | ooked at him Morton al so caused fires to be set in an effort
to destroy evidence. (V-1, 154-155). As to victim Madeline
Wei sser, the court found (a) HAC si nce t he evi dence showed she was
repeatedly kicked and stonped on before and during repeated
st abbi ng with a ranbo-styl ed kni fe before the final bone-crunching
incisionwas inflicted. The victimsustained nunmerous significant
and pai nful defensive wounds (a portion of her fingers were al nost
sl ashed off). She was stabbed eight tines in the throat and neck
and survived several mnutes in a paral yzed state after her spi nal
cord was severed. The victim was aware of her inm nent and
torturous death. Appellant’s confession reveal ed he was awar e of
the pain the knife would cause when used since he nade a
prelimnary attenpt to shoot the victimto m nim ze the pain but
t he gun janmmed. He then stabbed her. (V-1, 155). The court al so
found (b) a prior conviction of a capital felony, i.e., the
conviction of the murder of John Bowers and (c) the hom ci de was
conmmtted in a cold, calculated and preneditated nmanner wi thout
moral or legal justification (as earlier explained in the order
pertaining to victim Bowers). Simlarly, the court found (d)
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hom ci de during the attenpt to conmt a burglary/robbery and (e)
conmmtted for the dom nant purpose to avoid or prevent a | awful
arrest (V-1, 156-157).

In light of this extrenely brutal, double hom cide- each
supported by nulti pl e aggravators - and t he near unani nous (11-1)
jury recomendation after the jury was fully exposed to the
“sociopath mtigation,” there can be no reasonabl e doubt that a
different result would obtain had the trial court chosen to add
what ever infinitesiml weight could have been appropriate to the
scal es to decide the correct sentence in this case. Appellant’s

cl aim nust be rejected.

| SSUE |V
WHETHER THE TRI AL COURT ABUSED | TS DI SCRETI ON
BY ASSI GNI NG LI TTLE WEI GHT TO THE M TI GATI NG
FACTORS OF APPELLANT’ S ABUSI VE CHI LDHOOD AND
H'S AGE AT THE TI ME OF THE OFFENSE? ( STATED
BY APPELLEE)

As his final claimof error, Morton clains that although the
trial court found the nonstatutory mtigating circunstances of
Morton’ s abused chil dhood and age, the trial court abused its
discretion in failing to accord sufficient weight to these

circunstances. The State disagrees.

A. Standard O Revi ew

The trial court inthis didnot ignorethe proposed mtigating
factors, and in fact, found themto exist. Appellant only takes
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issue with the weight the trial court chose to assign to the
mtigating factors. As such, the appellant nmust show the tri al
court clearly abused its discretion before this Court will find

error. See Gunsby v. State, 574 So. 2d 1085, 1090 (Fla. 1991), cert.

deni ed, 502 U. S. 843 (1991)(resolution of factual conflicts is
solely the responsibility and duty of the trial judge and as
appel l ate court we have no authority to rewei gh that evidence);

Zeigler v. State, 580 So. 2d 127, 130 (Fla. 1991), cert. denied,

502 U. S. 946 (1991) (no error in weight trial judge assigned to
mtigating evidence; judge could properly consider wtnesses’
relationship to defendant and their personal know edge of his
actions in deciding what weight to give their testinmony). In

Canakaris v. Canakaris, 382 So.2d 1197, 1203 (Fla. 1980), this

Court defined an abuse of discretion review as foll ows:

| f reasonable men could differ as to the
propriety of the action taken by the trial
court, thenthe actionis not unreasonabl e and
there can be no finding of an abuse of
di scretion. The discretionary ruling of the
trial judge should be di sturbed only when his
decision fails to satisfy this test of
reasonabl eness.

B. The Trial Court Did Not Abuse Its Discretion In G ving
Appel l ant’s Age And Abusive Childhood Little Wi ght

(i) Age
Thi s Court has recogni zed that age is a “fact” and t hat every

“murderer has one.” Echols v. State, 484 So.2d 568, 575 (Fla.

1985). Furthernore, this Court has said there is “no per serule
whi ch pinpoints a particular age as an automatic factor in
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mtigation.” Peek v. State, 395 So. 2d 492, 498 (Fla. 1980), cert.

deni ed, 451 U. S. 964 (1981). For exanple, inGrciav. State, 492

So. 2d 360, 367 (Fla. 1986) this Court stated that the defendant’s
age of twenty, w thout nore, was not significant mtigation.
The trial court’s decisionto give appel |l ant’ s age of ni neteen
m ni mal wei ght i s supported by the evi dence. Appell ant was of m d-
average intelligence and was abl e to di stingui sh between ri ght and
wrong. (V-6, 616, V-7, 671, 675). While he did not finish high
school, it was not because of any | earni ng defect. Appellant was
sinply |l azy and t hought t hat his teachers were stupid. (V-6, 559).
Appel | ant was t he ol dest menber of the group and clearly the
| eader and driving force behind the nurders. (V-4, 374-375, V-6,
598-599, V-6, 632). Appellant liked to associate with younger
peopl e because they were | ess rej ecti ng and easi er t o mani pul ate. *°
(V-6, 633). Even defense expert Dr. Del beato testified that he
found no evidence of extrene nental or enotional disturbance nor
was t here any evi dence t o suggest he was bei ng dom nat ed by anot her
i ndividual. (V-6, 625-626). Nor was there any evidence of any

maj or nental illness or thought disorder. (V-6, 628-629). This

BAppel | ant was t he | eader and primary actor in a group that planned
and per petrated the hone i nvasi on doubl e nurder. Appell ant spurred
t he group on and cal | ed anot her person “chi cken” as he deci ded not
to participate in appellant’s crimnal scheme. (V-4, 385, 393,
395, 395, 410). Tinothy Kane, now serving a life sentence, was
fourteen at the time of the nurders. He recounted the follow ng

about appellant’s role: “He [appellant] was a |l eader. | nean, as
far as he was the ol dest and he was the one that this was all his
idea. This was ...He was doing this here.” (R 201).
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evi dence supports the trial court’s decision to give appellant’s
age little weight as a mtigating circunstance.

As t he prosecutor aptly argued bel ow, appel |l ant’ s age was not
conpelling mtigation in this case:

Now, Counsel will talk to you about some ot her
mtigating factors that you can consider, that you may
feel have been proven. One is his age. Hi s age. He was
19 at the tinme. Ask yourselves, is that a mtigating
factor? Is that sonethingthat’s goingto outweighthis?
He's 19.

Ask yoursel ves, what does it nean when you're 19?
Does it mean that you can go out and get a job? Does it
mean you can get married? Does it mean you can do
mlitary service at 19?7 Are you at 19 too young to
appreci ate what you did, that you nurdered two | aw-
abidingcitizensintheir own home? Is that mtigating?
Does that outweigh it?

I f you think that because he’'s 19 that’'s enough,
he’s 19, he deserves to have life in prison wthout
parol e for 25 years, then you can use that. |f you feel
that 19 is no bi g deal today, that’ s not mtigation, that
a person at 19 should know what he’s doing, should be
able to be responsible for his conduct, then it’s not
mtigating. [It’s not.

(V-7, 744).

This Court’s decision in Mahn v. State, 714 So.2d 391 (Fl a.

1998) provides |little support for appellant’s argunment on appeal .
In Mahn this Court already determned it nmust reverse the death
sentence and remand for resentencing after striking the cold,
cal cul at ed, and preneditated aggravat or before even addressi ng the

age issue.* 714 So.2d at 398. In Mahn, the trial court did not

HAl so, the death sentence for the first victimwas a jury override
whi ch this Court found i nproper under the circunstances. The only
deat h sentence i nposed by the jury was 8-4, revealing a nuch cl oser
case than the present 11-1 jury recomendation. The State al so
notes that the mtigating evidence of chil dhood abuse was nuch nore
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find age as amtigator; the defendant comm tted t he nurders on hi s
twentieth birthday. 714 So.2d at 400. This Court found failureto
find age a mtigating factor was an abuse of discretion where the
def ense proved t hat he was i mmture, establishing “inveterate drug
and al cohol abuse, lifelong nental and enotional stability, poor
school history, and poor enploynent history.” [|d.

In this case, unlike Mhn, the trial court did find
appellant’s age amtigating factor, but sinply accordedit little
wei ght. The trial court didnot find ageto be amtigating factor
at all in Mahn. Further, there was no evidence in this case of
| ong termor severe drug and al cohol abuse by the appellant. Wile
appel l ant di d have a poor enpl oynent history as the defendant did
in Mahn, this was not because of any enoti onal problens or nental
di sability, but because appell ant was spoiled and his needs were
met by his famly. And, |eaving school was not the result of
turmoil inhisfamlylifeor |earning disabilities, he sinply did
not l|ike school. Thus, this Court’s decision in Mahn provides
little, if any, support for appellant’s position on appeal.

In Shellito v. State, 701 So.2d 837, 843 (Fla. 1997), cert.

deni ed, 523 U. S. 1084 (1997), this Court upheld the trial court’s

conpelling in Mahn. I n Mahn, the defendant was abandoned by his
father as an infant and abused by both his nother and her
boyfriends. 714 So.2d at 394. In contrast, while appell ant here
had an abusive father present in his home until he was seven or
ei ght, his nmot her was never abusive and | oved her son. (V-5, 476-
481). Moreover, after his father | eft, appellant’s nother and step
fat her apparently provided a stable and | ovi ng home envi ronnent.
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decision to afford appellant’s age little weight where the
def endant was one nont h shy of his nineteenth birthday at the tine
of the murder. This Court stated: “Because the trial judge was in
t he best positionto judge Shellito’s enotional and maturity | evel,
on this record we will not second-guess his decision to accept
Shellito’'s age in mtigation but assign it only slight weight.”

See al so Merck v. State, 664 So.2d 939, 942 (Fla. 1995)(trial court

properly rejected as mtigating factor the defendant’s age of
ni net een).

(ii) Abusive Childhood

As for the non-statutory mtigating factor of appellant’s
chil d abuse and dysfunctional famly life, thetrial court found,
as follows:

As to factors 3(a) and 3(c) above, the evidence clearly
reveal s that the Defendant was a product of a highly
dysfunctional famly at |east through age eight. The
Def endant did not bond with his fam |y and had m ni mal
physi cal contact with his nother during the first four
weeks of his life. Moreover, this famly noved i n and
out of the state on a regular basis, disrupting any
stable home and social life. The Defendant was
repeat edly physically abused by his al coholic father.
Thi s abuse stopped at about age ei ght when the nother
t ook refuge at a shelter, divorced, and | ater remarri ed,
t her eby providi ng a substitute stable father figure for
t he Def endant. The Defendant’s sister, Angela Morton,
al so sustained sexual abuse in the presence of the
Def endant by t he same al coholic father.[??] However, this
si bl ing has never been arrested for any crinme and has | ed
a normal productivelife. Wiilethe Court has consi dered
the Defendant’s turbulent childhood as a possible
mtigating circunstance, there has been no showi ng t hat

2Angel a deni ed t hat appel | ant was i n t he roomwhen she was sexual |y
abused. (V-5, 505-514).
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t hi s experience caused t he Def endant to have di m ni shed
capacity to know right from wong or not know the
seriousness and grave consequences of his acts and,

therefore, the Court gives little weight too his
chil dhood experience in deciding to inpose the death
penal ty.

(V-1, 159-160).

In Lucas v. State, 568 So.2d 18, 23 (Fla. 1990), this Court

observed:

“Mtigating circunstances nust, in some way, aneliorate
the enormty of the defendant’s guilt." Eutzy v. State,
458 So. 2d 755, 759 (Fla. 1984), cert. denied, 471 U. S.
1045, 105 S.Ct. 2062, 85 L.Ed.2d 336 (1985). W, as a
reviewi ng court, not a fact-finding court, cannot nmake
hard-and-fast rules about what nmust be found in
mtigationinany particul ar case. Hudson v. State, 538
So. 2d 829 (Fla.), cert. denied, ____U.S. |, 110S.C.
212, 107 L. Ed. 2d 165 (1989); Brown v. Wai nwi ght, 392 So.
2d 1327 (Fla.), cert. denied, 454 U S. 1000, 102 S. Ct.
542, 70 L. Ed.2d 407 (1981).

As not ed, above, the court consi dered t he evi dence of Mbrton’s
abusi ve chi |l dhood as nonstatutory mtigating evidence but, gave it
little weight in the weighing process. This is clearly a matter
withinthe trial court's discretion. Gunsby, 574 So. 2d at 1090.

In Barwick v. State, 660 So.2d 685 (Fla. 1995), cert. denied, 133

L. Ed. 2d 766 (1996), this Court rejected an even stronger cl ai mby
a defendant regarding childhood abuse. This Court found that
failure to find childhood abuse as a mtigating factor was not
error, stating:
Barwick clainms that the court erred in its findings
regardi ng sever al mtigating and aggravating
circunstances. First, heclainms that the court erredin
rejectingchildabuse as a nonstatutory mtigator. Wth
respect to this mtigator, the trial judge found:
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The evi dence establishes that the defendant
was abused as a child by his father and grew
up in a dysfunctional famly. The evidence
al so establ i shed that the defendant's siblings
were | i kew se abused and t hey apparently grew
up to be responsible persons. Two of the
siblings had the unfortunate experience of
being conpelled to testify against their
brother. While there are doubtl ess nunmerous
cases where the abuse received by children
influence their actions in adult life and
result inor contribute to crimnal behavior.
[sic] The Court does not find in this case
t hat the abuse received by the defendant as a
child is a mtigating circunmstance.

We have held that atrial court nust find as a mtigator
each proposed factor that is mtigatinginnature and has
been reasonabl y est abl i shed by t he great er wei ght of the
evi dence. Canpbell v. State, 571 So.2d 415, 419
(Fla.1990). We have al so expressly recogni zed an abused
or deprived chil dhood as one factor that ismtigatingin
nature. 1d. at 419 n. 4. In addition, the judge here
recogni zed t hat the evi dence establ i shed t hat Barw ck was
abused as a child. Consequently, this abuse was an
appropriate mtigating circunstance for the court to
consi der.

Al t hough the trial judge stated that he di d not consi der
Barwi ck's history of child abuse amtigatingfactor, we
find that the sentencing order indicates that the judge
properly consi dered evidence of abuse in inposing the
death sentence. The sentencing order provides:

The Court has consi dered and wei ghed each of
t he appl i cabl e aggravating circunmstances and
each of the statutory and non-statutory
mtigating circunstances that are established
by t he evidence or on which t here has been any
significant evidence produced as they rel ate
to the nmurder charge.

Thi s statenent i ndicates that the trial judge wei ghed the
factor as wultimately required by our decision in
Canpbel | . We t herefore conclude that the trial judge
sufficiently consideredthe mtigating evidence presented
onthis factor. Any error inarticulatingthe particul ar
m tigating circunstance was harnl ess. See Arnstrong v.
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State, 642 So.2d 730 (Fla. 1994).
Barwi ck, 660 So.2d at 695-697.

The trial court intheinstant case gave appellant’s chil dhood
abuse and dysfunctional famly even nore consideration than the
court in Barw ck. The mtigating factor was evaluated and
consi dered but given little weight. In Barw ck, the abuse was
eval uat ed and consi dered, but apparently rejected as a mtigating
factor. Nonetheless, this Court inBarw ck, found that the trial
court at | east consi dered the abuse and any error in articul ating
t he proposed mtigator was harnl ess.

Appel | ant recogni zes that this Court has previously upheld a
trial court’s decisionto give childhood abuse little weight as a
non-statutory mtigator. (Appellant’s Brief at 75). See e.qg.

WIlliamson v. State, 681 So.2d 688, 698 (Fla. 1996), cert. deni ed,

137 L. Ed. 2d 708 (1997); Jones v. State, 648 So.2d 669, 680 (Fla.

1994). Nonet hel ess, appellant apparently wants this Court to
articul ate aper se rul e that where evidence of chil dhood abuse is
presented, this mtigating factor nust be found and gi ven great
wei ght. This has never beenthe lawin the State of Florida. See

e.qg. Ellis v. State, 622 So.2d 991, 1001 (Fla. 1993) (wei ght to be

accorded mtigating factorsis within the discretion of the tri al
court). Depending upon the evidence presented, the weight to be
given this mtigating factor, like any other, is within the
di scretion of the trial court. Appellant has not provided any
conpel ling reason to depart fromthis precedent and concl ude as a
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matter of |aw that chil dhood abuse nust be given great weight in
every case it is established, i.e, conpletely elimnatingthetrial
court’s discretion.

VWil e many may come from dysfunctional famlies, very few
peopl e grow up to be col d bl ooded killers. MNMbreover, in addition
to his sister growing up inthe same abusive environment, including
sexual abuse whi ch appell ant never had to endure, she chose not to
participate in appellant’s nurderous schene. And, while
appel l ant’ s father was abusi ve, his nother was apparently | oving
and attentive. The abuse ended at the age of ei ght and appel | ant
was provided a stable honme |ife after that period. Thus, while
early abuse certainly can have deleterious effect on a child' s
devel opnent, the mpjority of appellant’s life at thetime he chose
to commt these nurders had been spent in a stabl e and supportive
fam |y at nosphere. (The abuse ended when appel | ant was ei ght; he
commtted these nurders at the age of nineteen).

Appel I ant apparently argues that the court gave undue wei ght
to the fact that Morton’s sister was subjected to equal or nore
abuse and was living a normal life without commtting crinmes in
rejecting Morton’ s cl ai mthat the sensel ess nurder of two hel pl ess
victinse was mtigated by his childhood. This Court has charged
trial judgeswith the responsibility to consider and wei gh evi dence
presented in mtigation. If afact is presented to the court that
ei ther explains or refutes evidence presentedinmtigation, then
the trial court is required to consider howsuch evi dence i npacts
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on whet her the factor has been established and, if established, the
wei ght it shoul d be gi ven. Evi dence t hat Angel a Mort on was able to
ri se above t he experiences of her early years is no different than
any ot her evi dence t hat di m ni shes t he wei ght afforded a particul ar

factor i nconsideration of the sentence. See Barwi ck, 660 So. 2d at

695 (trial judge sufficiently considered the abused chil dhood,
where evidence established that the defendant’s siblings were
i kewi se abused and they apparently grew up to be responsible

persons); WIllianson, 681 So.2d at 698 (no abuse of discretionin

only gi ving sone wei ght to chil dhood abuse and dysfunctional fam|ly
wher e def endant’ s “si blings becane productive nmenbers of society
despite asimlar upbringing.”). Based uponthis record, appell ant
has not established the trial court abused its discretion in
assigningonlylittlewight inmtigationto appellant’s chil dhood
abuse.

C. Harm ess Error

Inlight of the unchal |l enged and wei ghty aggravat ors exi sti ng
inthis brutal honme i nvasi on doubl e nurder, any error i n wei ghing
appel lant’s age or chil dhood abuse was clearly harmess in this
case. This was not a case where the judge did not consi der age or
chil dhood abuse as mtigating factors, he found the mtigatorsto
exi st but accorded themlittle weight. Even if it was error for
the trial court not to give age and appell ant’ s abused chil dhood
nore wei ght, the mtigation was so i nsubstantial given the facts
and circunst ances of this case, that any such error nust be deened
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harm ess. See Wckhamyv. State, 593 So.2d 191, 194 (Fla. 1991).

54



CONCLUSI ON

VWHEREFORE, based on t he foregoi ng argunents and aut horiti es,

the State respectfully asks this Honorable Court to affirmthe

j udgnment and sentence.

Respectfully submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

SCOTT A. BROVWNE

Assi stant Attorney Ceneral
Fl ori da Bar No. 0802743
West wood Center, Suite 700
2002 North Lois Avenue

Tampa, Florida 33607-2366
(813) 873-4739
(813) 356-1292 (Fax)

COUNSEL FOR STATE OF FLORI DA

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY t hat a true and correct copy of the foregoing

has been furni shed by U. S. Regular Mail to Paul C. Hel m Assi st ant

Publ i ¢ Def ender, P. O Box 9000 - Drawer PD, Bartow, Flori da 33831-

9000, this day of June 2000.

COUNSEL FOR STATE OF FLORI DA

55



