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STATEMENT OF JURISDICTION

The Suprene Court of Florida has jurisdictionto review
t he Report of Referee pursuant to Rule 3-7.7 of the Rules

Regul ating The Fl ori da Bar.



. STATEMENT OF THE CASE AND THE FACTS

This is a review of the Report of Referee dated May 11,
2000. The Florida Bar filed a formal conpl ai nt agai nst the
Appel | ant on July 21, 1999. Default was entered agai nst the
Appel I ant on Novenber 4, 1999 and Motion to Set Asi de Def aul t
was deni ed. Subsequently, a hearing was conducted on March
15, 2000 to determ ne appropriate sanctions.

The Conpl ai nt arose fromthe handling of matters relating to
the Estate of Ms. Marguerite W Sheffield. This claimwas
first brought to the Appellant by Ms. Thelma L. Wllians in
Decenber, 1997 after the death of Marguerite Sheffield. It
i ncluded the processing of clainms through the Federal
Enpl oyees’ Group Life Insurance Corporation and an annuity
t hat was payabl e by the O fice of Personnel Managenent. Ms.
Thelma L. WIliams and her husband, James, were naned
beneficiaries for two-thirds of the Estate, and Ms. T. W
| sbel | was named beneficiary for one-third of the Estate. The
Estate was closed out with entry of an Order on Summary
Adm ni stration on May 8, 1999. U timtely, distributions were
made to the beneficiaries during the nonth of June, 1999.
The handling of this Estate by the Appell ant resulted in

findi ngs of guilty agai nst the Appel |l ant for violating Rul e 4-
1.1 of the Rul es Regul ating The Florida Bar (a | awyer shoul d
provi de conpetent representationto aclient) and Rule 4-1.3
of the Rules Regul ating The Florida Bar (a | awyer shall act
with reasonabl e diligence and pronptness in representing a
client).

The Appellant is not seeking review of the findings of
t he Referee, but is seeking reviewof the recomendati ons as
to appropriate sanctions to be applied. 1In that respect,
t hose recommendati ons are that the Respondent’s license to
practice | aw be suspended for thirty (30) days after which he
shal | be autonmatically reinstated and t he recommendati on t hat

t he Respondent’s Board Certification be wi thdrawn by The
Fl ori da Bar.



[11. |1 SSUES ON APPEAL

1 A. The Referee failed to take into consideration mtigating

factors presented at the hearing on March 15, 2000.

B. Aggravating circunmstances should not have been
consi dered by the Referee given the circunstances of this
case.

C. Circunstances of this case do not warrant the

sanctions recomended by the Referee.



V. SUMVARY OF ARGUMENT

The case presented by The Florida Bar to the Referee for
sanctions arose from a single conplaint of msconduct.
Thr oughout the proceedings, both before the Gievance
Commttee on April 13, 1999 and before the Referee on March
15, 2000, the Appellant adm tted t hat acti ons coul d have been
taken by himto accelerate the final distribution of the
Estate to the beneficiaries. Testi nony was taken and
presented at the Grievance Committee on April 13, 1999 t hat
t he Appellant was waiting for approvals from governnent
adm nistrators in order to proceed wth the summry
adm nistration of this small estate. In fact, once approval
was provided, the time span for conpleting the Estate took
fromApril 29, 1999 through final di sbursenent at the end of
June, 1999. The Referee found in his report that there was
three (3) factors in mtigation. Those factors included no
prior disciplinary records; service to the Bar and t he | egal
prof ession; and renorse. The record, however, also
est abl i shed absence of a di shonest or selfish nmotive, tinely
good faith effort to nmke restitution or to rectify

consequences of m sconduct and character or reputation.



Al t hough t he Ref eree found t hat substanti al experience in
t he practi ce of | awwas an aggravating factor, the handli ng of
this small estate was not withinthe substantial experience of
t he Appell ant.

The recomended penalty, taking into consideration all
factors, didnot warrant sancti ons recommended by t he Ref er ee.
Under Florida Standards for | nposing Lawer Sanctions, Rule
4.43, a public reprimand is appropriate when a |awer is
negli gent and does not act within reasonable diligence in
representing aclient and causes potential injurytoaclient.
Li kewi se, under Rule 4.52, a public reprimand i s appropriate
when a | awyer i s negligent in determ ning whether the | awer
is conmpetent to handle a |l egal matter and causes injury or
potential injurytoaclient. Thethirty (30) day suspension

and wi t hdrawal of certification were not appropriate.



V. ARGUMENT

AV A The Referee failed +to take i nto

considerationmtigating factors presented at

the hearing on March 15, 2000.

The Referee reported three (3) mtigating factors: no
prior disciplinary records; service to the Bar and |ega
profession; and renorse. All three were presented at the
hearing. 1In addition, it is clear fromthe facts of this
case, the transcript of the hearing before the G evance
Committee and the transcri pt of the hearing on sancti ons, that
there was no dishonest or selfish notive.

I n addition, evidence was presented that tinmely good-

faith efforts were made to rectify the consequence of



m sconduct. As soon as the Appellant received approval to
proceed with summary adm ni stration, he did so. The summary
adm ni stration noved quickly fromthe date of filing to the
date of distribution of the beneficiaries’ shares fromthe
Estate. Infact, the petitionwas filed on April 29, 1999 and
an order on summary adm ni strati on was entered on May 8, 1999.
Di stributions were nmade as soon as they were recei ved and t he
beneficiaries were sent their distributions onJune 29, 1999.
Li kew se, it was uncontroverted that the beneficiaries
received interest on distributions to which they were
entitled.

The character and reputation of the Appellant was al so
present ed at the hearing on March 15, 2000. Specifically, the
Appel | ant presented evidence of the receipt of the Chair’s
Special Award of Merit received on March 20, 1999 fromthe
Chair of the Fam |y Law Section of The Fl orida Bar, as well
as the Chair’s Award of Merit that the Appellant received on
June 18, 1998 from the Section’s prior Chair. Also, the
Appel I ant of fered in evidence Awards of Merit that he received
fromthe National Center for M ssing and Expl oi ted Chil dren.
Two awar ds were presented to him the first on July 3, 1997;
and t he second on February 2, 1999. Both were recognition of
his comm tnment to the protection of children under the Hague

Conventi on.
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| n addi tion, evidence was presented at the hearing on his
contributionto the Matrinonial and Fam |y Law Certification
Exam Revi ew Cour se for the years 1998, 1999 and 2000 where he
served as programchai rman, hi s participation as editor of the
Fam |y Law Secti on colum inThe Fl ori da Bar Journal, and his
service as editor for the Famly Law Secti on Commrent at or
Addi tionally, evidence was presented of his contribution to
the Hi |l | sborough County Bar Associ ation, Fam |y Law Secti on,
specifically, the codification of an adm nistrative order on

The Twel ve Rul es of CourtroomCivility, as well as his service

on the Executive Council of the Famly Law Section of the

Hi | | sborough County Bar Associ ati on.

V. ARGUMENT

B. Aggr avating ci rcunst ances shoul d not have been
considered by the Referee given the

ci rcumst ances of this case.

The Referee listed as an aggravating circunstance,
substanti al experience in the practice of law. Wiile it is
true that the Appell ant has been a nenber of The Fl ori da Bar

since 1969, matters relating to the probate of smal| estates
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are not within his recognized field of expertise, marital and
famly law. Evidence in that regard was presented that the
Appel | ant sought and secured the advice of an attorney who
routi nely handl es probate matters and fol |l owed t he advice in
order to proceed under rules relating to sunmary
adm ni stration of this small estate. The Appellant did not
possess extraordi nary experience in the handling of small
estates, and nmade no such representations either to the
beneficiaries or to attorneys involved in the disciplinary
proceedi ngs.
v. ARGUMENT

C. Ci rcunst ances of this case do not warrant the

sanctions recomended by the Referee.

The Appellant in this cause of action has been a nmenber
of The Florida Bar since 1969 with no prior disciplinary
record. This action is based upon the handling of a single
matt er and essentially deals with the delay in conpletingthe
summary adm ni stration of an estate. I1n accordance with the
Fl ori da Standards for |nposing Lawer Sanctions, a public
reprimand is the appropriate sanction when the |awer is
negli gent and does not act within reasonable diligence in
representing aclient and causes injury or potential injuryto
aclient. Inthis case there was no evi dence of actual injury

to the beneficiaries. Likew se, under Rule 4.52, a public



reprimand is appropriate when a lawer is negligent in
determ ni ng whether the |lawer is conpetent in handling a
|l egal matter and causes injury or potential injury to a

client.

CONCLUSI ON

The sanctions recommended by the Referee are
di sproportionate to the clains of msconduct taking into
considerationall the mtigating factors that were presented
at the hearing on March 15, 2000. Specifically, the
suspension for thirty (30) days and w thdrawal of board
certification should be reduced by this Court to a public
repri mand. The Appellant does not seek review of the

assessnent of costs as stated in the Report of the Referee.

Respectfully subnmitted,
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