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M. Johnson's Reply Brief iswittenin Courier font, size 12.
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ARGUVENT I N REPLY

ARGUNMENT |

The Answer Brief of the State argues that the trial court's
order denyingrelief isreliableand provi des adequat e support for
this Court to uphold the summary denial of M. Johnson's 3.850
nmotion. The trial court's summary deni al was based first and
forempst on procedural considerations that M. Johnson's 3.850
nmotion was "both untinmely and successive." (M 283).

The State's positionregardi ngthe substance of Argunent | is
t hat the existence of the relevant Mranda card cannot be "newly
di scover ed evi dence" because the exi stence of the card was either
known to defense counsel at the time of trial, or in the
alternative, was known by M. Johnson hinsel f, whose refusal to
sign the initial Mranda card in question at five mnutes after
m dni ght on January 6, 1980, within hours of his detention, forns
the core of theclaim The Staterelies on |l engthy quotes fromthe
trial court's order denying relief to buttress their position on
this issue and several others.

As was noted inthe Defendant’'s Motion for Rehearing subm tted
to the trial court after the summary denial, as well as in M.
Johnson's Initial Brief, the trial court's order denying relief
sinply ignores the facts. First, it was never revealed to tri al
counsel or successor counsel that the police had created arecord,

the Mranda card, proving that M. Johnson invoked all of his



rights, including the right to silence, when he refused to sign a
M randa wai ver formpresented to himby O ficer Peterson of the
Jefferson County, Oregon Sheriff's Departnment at 12:05 a.m on
January 6, 1980. (M 313). Furthernore, thereis no evidence that
any state actor turned over a copy of thisparticular Mranda card
to any of M. Johnson's |awyers. M. Johnson made discovery
requests at trial and public records requests after entering
postconviction, yet was never provided with a |l egi bl e copy of the
"refusal to sign" Mranda card until after CCRC was allowed to
depose the Orange County Sheriff's O fice records custodian in
Sept enber 1997, sone seventeen (17) years after M. Johnson's
trial. In addition, the position of the trial court, adopted by
the State, that the Mranda card could not be "newy di scovered
evi dence" i n any case because M. Johnson "was personal | y awar e of
his initial refusal and all circunmstances attendant to his
interrogation,” is not borne out by the record. Three contrary
exanpl es are of note: the original trial court made a findi ng on
the record that M. Johnson was an al cohol i c and a drug abuser (R
544); an expert testifiedat M. Johnson's 1986 evi denti ary hearing
that M. Johnson, suffering from al cohol w thdrawal, was "in a
state of inpaired judgenent" at the time of his contact with
Peterson (P. 180-81); and finally, a contenporaneous 1980 police

report by O ficer Peterson hinself, the same police officer who

annotated the Mranda card at issue, stated that M. Johnson



"appeared to be assum ng a pose of not renenbering."

This evidence, along with M. Johnson's testinony at an
evidentiary hearing woul d be a nore rel i abl e source of i nfornmati on
than the trial court's conclusory specul ati on about what M.
Johnson's state of mnd was at the time of the "circunstances
attendant to his interrogation."” These facts underline the
i nportance of consideration by this Court of all the facts and
circunstances inthe prior records andfiles alongw th the current
briefs and oral argunments before arriving at a decision in M.
Johnson's case.

The | ower court attached to its summary denial order, as
evi dence that relevant Mranda card had been provided to trial
counsel, aJune 3, 1980 letter to M. Johnson'strial attorney from
Assistant State Attorney Bruce Hi nshelwood that refers to a
"M randa card". (M 314)(M 257) Neither the record on appeal nor
t he public records received fromthe State Attorney i nclude the 87
pages of attachments referencedinternallyintheoriginal letter.
Thus, it is inmpossible to knowwhichMranda card the June 3, 1980
letter refers to. The State supplied this letter and severa
others addressed to trial counsel, along with copies of four
di fferent M randa cards (one signed by M. Johnson's girlfriend Pat
Sweeney, one noted as the "refused to sign" card, and two cards
signed by M. Johnson) to Judge M hok under a cover |etter dated

May 8, 1999. (R 250). The State's brief and the | ower court's



order failed to nention that the record reveals that there were
numer ous M randa cards noted i n deposition and testinony in 1980
and 1986 and that it is conpletely unclear which Mranda card M.
Hi nshel wood was referring to in his letter of June 3, 1980.

Even nore significantly, therecorditself reveal s that there
are at least three other Mranda cards that |aw enforcenent
testified that M. Johnson signed, none of which are included in
the materials supplied by the State to Judge M hok in May 1999.
(M 320, 337, 338, 339,346). Thereis no evidence that the particular
card i n question was ever turned over to defense counsel. Areview
of the transcripts of the 1980 suppression hearing and the 1986
evidentiary hearing bear that out.

The Hi nshelwod letter and the additional docunentation
supplied by the State on May 8, 1999 still fail to explain which
M randa cards the docunents were referring to since there are at
| east seven different cards nentioned in the record. The |ower
court relied on the Hi nshel wod letter as evidence that defense
counsel got a copy of the relevant card through di scovery. The
letter actually has no bearing on the question of whether the
"refused to sign" card was ever supplied. The reliance by the
State on this flawed evidence supports granting M. Johnson an
evidentiary hearing on this claim These are facts that are in
di spute. M. Johnsonis entitledto an evidentiary hearingif the

records and files do not show that M. Johnson is entitled to no



relief. See, Fla. R Crim P. 3.850; Lenpn v. State, 498 So. 2d

923 (Fla. 1986).

If trial counsel had the "refused to sign" card at the
suppressi on hearing, he woul d have used the card as evi dence t hat
M . Johnson had attenpted to exercise his right to silence at his
first opportunity. That is the reason that M. Johnson is now
heard to conplain about a 1980 Mranda violation by state
authorities. Recently, it was reaffirnmed that "M randa requires
procedures that will warn a suspect in custody of his right to
remain silent and which will assure the suspect that the exercise

of that right will be honored.” Dickerson v. United States, 120

S.Ct. 2326, 2335 (2000). M. Johnson has never received the
benefit of the Mranda rule

The Staterelies againonthe order entered by thetrial court
in discussing the Brady material found in the body of handwitten
notes t hat were provi ded by the Orange County Sheriff's Ofice in
| egible formfor the first time after their records custodi an was
deposed by CCRin 1997. (Supp.M 29-30, 38). M. Johnson pleadin
detail the contents of the notes that were produced (M 141-43).
The content of these notes is qualitatively and quantitatively
superior tothe formthat the State contends was provided to trial
counsel in discovery materials. The detail containedinthe notes
is both material and excul patory as to M. Johnson. The notes
reveal w tness nanes, and very specific descriptions by the
wi tnesses of alleged perpetrators and their vehicles.
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As to the remarks of victim Charles Hinmes' girlfriend
regardi ng his violent reputation, it is worth rem ndi ng the Court
that M. Hinmes was the customer whose death resulted in M.
Johnson's second degree nurder conviction. M. Johnson was
sentenced to death after a seven to five jury recommendati on for
the first degree nurder of the bartender/owner of Lola's Tavern,
James Dodson.

The State concedes that evidence of M. Johnson's good
behavi or woul d be adm ssibleif M. Johnson recei ves aresentencing

heari ng. See Skipper v. South Carolina, 106 S.Ct. 1699 (1986). |If

such evidence i s not plead in the 3.850 notion, howdoes the State
believe M. Johnson will ever receive a hearing that includes the
opportunity to present such evidence? The Skipper opinion
antici pates that evidence of "a defendant's di sposition to nake a
wel | - behaved and peaceful adjustnent tolifeinprisonisitself an
aspect of his character that is by its nature relevant to the
sentencing determnation.”™ |d at 1672. Moreover, a defendant's

"l'ikely future behavior in prison” is one of the "rel evant facets

of the character and record of the individual offender."” [|d. at
1673. In M. Johnson's case, expert specul ation about what his
behavior mght be is wunnecessary. There are 20 years of

i ncarceration records and wi tnesses that have accunul ated as he
awai ts execution.

This Court shouldreviewall the clains withan eye towardthe
i mpact of cumul ative error and should err on the side of allow ng
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a hearingincircuit court onthe clains rather than uphol ding the

summary denial. See State v. Gunsby, 670 So.2d 920 (Fla. 1996).

The order of the trial court sinply failed to do such a review,
and, as the State has pointed out, denied M. Johnson's notion
based on a finding that it was "both unti mely and successive" (M
283) rat her than al |l owi ng adj udi cati on onthe nmerits of his clains.
The proper place for factual devel opnent of clains is during
an evidentiary hearing in circuit court where w tnesses can be
call ed and evidence can be introduced. M. Johnson has been
diligent in attenpting to develop his clains of ineffective
assi stance of counsel, newly discovered evidence, and Brady
violationsincircuit court and remains determ ned to preserve his

right to a hearing. See Wllians (Mchael) v. Taylor, 120 S.Ct.

1479 (2000). If "the entire postconviction record, viewed as a
whol e and cunul ative of []evidence presented originally, raise[s]
"a reasonabl e probability that the result of the [] proceeding
woul d have been different' if conpetent counsel™ had represented

t he def endant, then prejudice is denonstrated under Strickl and.

Wllianms at 1516. M. Johnson need not establish his clains by a
preponder ance of the evidence; rather the standard is |l ess than a
preponderance. WIllianms, 120 S.Ct. at 1519 ("[i]f a state court
were to reject a prisoner's claimof ineffective assistance of
counsel on the grounds that the prisoner had not established by a
preponderance of the evidence that the result of his crimna

proceedi ng would have been different, that decision would be
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“dianmetrically different,' "oppositein character or nature,' and
“mutual | y opposed’ to our clearly established precedent ..."). A
proper analysis of prejudice also entails an evaluation of the
totality of available mtigation--both that adduced at trial and
t he evidence presented at subsequent proceedings. 1d. at 1515.
This Court should take into consideration the fact that after
consi der abl e del i berati on under unusual circunstances, thejuryin
this case recommended death by only a seven (7) to five (5) vote.
(R 744). I1f the newly discovered evidence had been available to
trial counsel and had been presented by effective counsel to the
jury, the jury probably would have returned with a life
reconmendati on.

CONCLUSI ON

On t he basi s of the argunent presentedtothis Court inhis Initial
and Reply Briefs, as well as on the basis of his Rul e 3. 850 noti on,
M. Johnson respectfully submts that he is entitled to 3.850
relief, and respectfully urges that this Honorabl e Court set asi de

hi s unconstitutional convictions and sentence of death.
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