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INTRODUCTION

Unabl e to
defend the Referee’'s findings and conclusions on the
record, the Bar seeks to fashion an argunent based upon
m sstatenments of the record and unwarranted assunptions.
The many and inportant errors and m stakes in the Answer
Brief require a response. This Reply Brief addresses only
t he nost inportant.

PETI TI ONER M SSTATES THE EVI DENCE

AND THE TESTI MONY

B a r
di sci plinary proceedi ngs should be based upon an accurate
statenent of the record. Several of the nore inportant
errors and m sstatenments in the Answer Brief follow

(1) Petitioner
states, “A stipulation agreenent was drafted to be signed
by the attorneys. There was no place for signature of the
parties. (Tr. 48, Bar Ex. 4).” (Ans. Br., Page 17).

This is

incorrect. The stipulation contains a signature line for



both the parties and the attorneys. It states that it is
not binding until signed by both the parties and their
attorneys. The stipulation is reproduced in full on the
followi ng page with the pertinent segnments highlighted.

The Bar states: “Attorney MPherson had sent a
signed stipulation to Respondent on May 30,1996." (Ans.
Br., Page 17). “MPherson nmailed a new signed
stipulation.” (Ans. Br., Page 6).

McPherson testified that he did not sign the
typewritten stipulation (Tr. 48; 97; 106-7) and a signed
stipul ati on was not produced at trial.

(2) In discussing the events of Septenber 17, 1996,

the Bar states that Respondent “could not have nmiled a
check that he didn’'t have...” Ans. Br., Page 10. “It is
i npossi ble for Respondent to nmail a check that he didn't
have.” Ans. Br. Page 11. “He could not have had the
check because it wasn't mailed until that same date.”
Ans. Br. Page 25. “He could not have mailed a check he
didn’t have.” Ans. Br., Page 29. He “did not have
Howard’s check on the date he allegedly miiled it.” Ans.
Br., page 31

The Bar’s own wtness James Howard, however,
established just the opposite. He stated that he sent a

$7,000 check to Respondent on June 8, 1996. D18-19; D5.



His cover letter introduced by the Bar as an exhibit refers
to the check he mailed on July 8, 1996. He stated that he
sent a replacenent check on Septenber 17, 1996. D11. The
Bar's argument requires that the fact-finder ignore the
check sent on June 8, 1996 and the replacenment check sent
on Septenber 17, 1996. The Bar ignores both in its Answer
Brief.

(3) The Bar states that “[Howard] did not
ask for a signed stipulation before sending the
check.” (Ans. Br., Page 3). “He did not ask about
the stipulation.” (Ans. Br., Page 4).

There is no such testinony from Howard. The only
record testinony is Respondent’s testinony that until
per suaded ot herw se on Septenber 17, 1996, Howard requested
a signed stipulation before the check was sent to
McPher son. And, Howard's letter of June 8, 1996, to

Respondent notes that he still has not seen a witten

sti pul ati on.

(4) Inits description of the proceedings in
Pinellas County, the Bar incorrectly states that on
November 21, 1996, the trial judge, the Honorable
Horace Andrews, found that Respondent nmade a
m srepresentation:

The order of Novenmber 21, 2000, also found that
respondent’s claimat the hearing (by tel ephone)



that he believed the $7,000.00 check had been

mailed to plaintiff’s counsel, but 1f not
received that it was either lost or in the
respondent’ s possession, was false. (Tr. 81).

The judge al so found that respondent’s pronmi se to
search for the check and forward it as parti al
payment was false. (Tr. 82).

Ans. Br., Page 21.

While the reference to the year 2000 instead of 1996
may be a typographical error, no reasonable explanation
exi sts the inaccuracy of the bal ance of the paragraph which
directly contradicts Judge Andrews’ witten findings. To
make sure that no anbiguity exists, Judge Andrews’ witten
findi ng--that he accepted Respondent’s testinmony-- is set
forth verbatim

2. That M. Kirkpatrick stated that he had in his
possession a check fromhis client, JAMES HONMRD
in the amount of $7,000.00 and made payable to
McPherson & McPherson, P.A. Trust Account which
was intended to comply with the terns of the
Medi ati on Agreenment dated May 29, 1996;

3. That M. Kirkpatrick further represented that he
was under the inpression that said check for
$7,000. 00 had been nmailed to Plaintiff’'s counsel
but that if Plaintiff’s counsel had not received
it, then it nust have beconme lost in the mail or
else it was still in M. Kirkpatrick’s
possessi on;

4. That M. Kirkpatrick further represented that he
woul d search for said check and forward it to
counsel for Plaintiffs as partial paynent of the
$17,000. 00 Final Judgnment entered agai nst JAMES
HOWARD and KEY FINANCIAL PLANNING |INC., on
Novenmber 15, 1996.



And the Court having accepted and been satisfied with
these representations, and the Court being duly
advised in the pren ses...

Judge Andrew s Order dated Novenber 21, 1996, Bar Ex. 12.
As is clear from the above quoted |anguage, the Bar’s
contention that the trial judge found that Respondent made

a msrepresentation is incorrect.
THE BAR S ANSWER BRI EF CONTAI NS REPEATED
UNWARRANTED SPECULATI ON REGARDI NG
W TNESSES’' POSSI BLE (BUT UNHEARD) TESTI MONY.

Bar disciplinary proceedings should be based upon
evi dence, not nere specul ation. Wthout evidence, the Bar
and the Referee resort to speculation and the stacking of
i nference upon inference. Several non-inclusive exanples
fol | ow

(1) The Bar asks this Court to assune that
Respondent did not advise opposing counsel Beam
about the conflict because McPherson stated “1 don’t
know if he called M. Beam or not..” Ans. Br., page
33.

The Bar substitutes its conjecture for McPherson’s | ack
of knowl edge. The fact that MPherson’s firm was “geared
up” for trial reflects only the expected sequellae of
Beams refusal to agree to a continuance even though

Respondent had a conflict with a federal court case.



(2) On page 34 of its Answer Brief, the Bar specul ates
t hat Respondent did not inform Beam that he was filing for
Chapter 11 protection because of MPherson’s ignhorance of
any such conversations. “It is totally unreasonable to
believe that he did not ask M. Beam about his
communi cation before (or since) the filing of the
conpl aint.” Ans. Br., Page 34. The Bar never asked
McPher son whet her he had such a conversati on.

The Bar bears the burden of proof. It did not cal
Beam and it did not ask MPherson if he spoke to Beam
There is no basis for the Bar’s argunent.

(3) The Bar asks this Court to assune that Judge
Andrews did not have docunents before him regarding the
Novenmber 21, 1996 hearing. Ans. Br., Page 31. There is no
evi dence of what docunments Judge Andrews revi ewed.

(4) The Bar argues that Howard did not ask for
document ati on regarding the settlement. Ans. Br., Page 25.
The Bar did not ask Howard whether he required a signed
settl ement agreenent. Its argunent is pure conjecture.
Moreover, in |ight of the |etter Howard w ote Respondent on
June 8, 1996, cited above, the Bar’s failure to so inquire

IS not surprising.



THE BAR' S ARGUMENT REGARDING THE MOTION FOR
CONTI NUANCE AND THE FI LI NG FOR CHAPTER 11 PROTECTI ON

| GNORES THE FACTS AND THE LAW

The Bar’s conplains about Respondent’s *“constant
seeking of continuances and failure to abide by his
prom ses..” (Ans. Br., Page 21). This proceedi ng, however,
only addressed one continuance. This proceedi ng does not
involve a failure to abide by prom ses.

The Referee found that the notion for continuance was
prejudicial to the admnistration of justice because
Respondent should have notified opposing counsel of the
conflict five cal endar days — two busi ness days — earlier
than the Referee found that he did. The only record
evidence is that Respondent notified opposing counsel who
refused to agree to a voluntary continuance. That refusal
necessitated the filing of an enmergency notion for
conti nuance two busi ness days | ater.

Even if there was evidence that Respondent waited two
busi ness days before notifying opposi ng counsel, that woul d
not be the basis for Bar discipline. The Bar cited no
authority and Respondent found none which indicates that

such conduct violates Bar rules. Most inportantly, the

10



trial judge never expressed any dissatisfaction with how
Respondent handled this matter.

The same is true with regard to Respondent’s petition
for Chapter 11 protection. The sole evidence in the record
is that it was filed to delay the foreclosure of
Respondent’s home whi ch was schedul ed for sale the week of
t he proceeding. The petition had the incidental effect of
stayi ng of the proceedi ng agai nst Respondent. Nevert hel ess,
the Referee faults Respondent for not notifying opposing
counsel that he intended to file the Chapter 11 proceedi ng.
The sole record evidence is that Respondent gave prior
notice. As discussed earlier, the Bar asks this Court to
make t he unwarrant ed assunption that MPherson’s ignorance
of the conversations between Respondent and Beam is
evi dence that such conversations did not occur.

Finally, the Bar cites no authority to support the
proposition that the filing of the Chapter 11Petition
constitutes a Bar violation. The one case the Bar cites,

The Fl orida Bar v. Della Donna, 583 So. 2d 307 (Fla. 1991),
is inapposite. Della Donna stands only for the proposition

that a |awer who represents hinmself can commt a bar

vi ol ati on.

THE BAR PRESENTS NO EVI DENCE THAT RESPONDENT
MADE A M SREPRESENTATI ON TO JUDGE ANDREWS

11



The Answer Brief is strangely silent when it cones to
the presentation of evidence that Respondent nmade a
nm srepresentation to Judge Andrews. The reason is clear.
There is no evidence that Respondent was not under the
i npression that the check had been forwarded to MPherson.
There is no evidence that Respondent did not intend to
search his office to |look for the check. Wre there any
evidence to support the foregoing, the Bar would have
present ed such evidence.
I nstead of presenting evidence, the Bar relies on its
conj ecture and specul ati on regardi ng what nay have happened
and ignores the testinony. In the absence of evidence

establishing falsity, there should be no finding of

m srepresentation. Instead of presenting evidence, the Bar
m scharacteri zes Judge Andrews’s findings. See page 6,
infra.

THE BAR S ARGUMENT THAT RESPONDENT WAS
CHARGED W TH MAKI NG A M SREPRESENTATI ON
ON SEPTEMBER 17, 1996 FAILS BECAUSE THERE
IS NO ALLEGATI ON OF FALSITY I N THE COVPLAI NT.

It is axiomatic that a charge of m srepresentation
requires an allegation that the all eged representati on was
fal se. Moseley v. Anerican Medical International, Inc., 712
So. 2d 1149, 1151 (Fla. 4'" DCA 1998). The Bar’'s conpl aint

charges that Respondent’s statenents to Judge Andrews on

Novenmber 21, 1996 were false. There is no other assertion



t hat Respondent nmde a false statenent. Respondent was
given no notice that he was being charged with making a
different false statenent. In such a circunstance,
Respondent could not be found guilty of having nmade a
nm srepresentation for which he was not charged. The Bar’s
conplaint provides no notice to Respondent that he was
charged with making a m srepresentation on Septenmber 17,
1996. Accordingly, The Florida Bar v. Vernell, 721 So. 2d
705 (Fla. 1998), is directly on point.
THE BAR' S ARGUMENT THAT THE REFEREE DI D
NOT HAVE TO RECUSED HERSELF ESTALBI SHES THAT
SHE SHOULD HAVE RECUSED HERSELF

The Bar cites absolutely no authority to contradict
Respondent’s argunent that the Referee should have
di squalified herself for seeking out evidence outside the
trial record in the effort to bolster her findings against
Respondent. |Instead, the Bar nakes two argunments. First,
it argues that the fact-finder my exam ne extrinsic
evidence if it does not know what the evidence contains.
(“The Referee had no way of know ng whether the materi al

received would support the Bar’s position on the
respondent.”) Ans. Br., Page 41. Second, it argues that
such conduct can be dism ssed as harmess error. (“that

does not establish the existence of prejudice.” Ans. Br.,

13



page 42. Both argunments denpnstrate the weakness of the
Bar’ s position.

As to harm ess error, in her initial oral ruling, the
Referee stated that she relied on extrinsic evidence to
make findi ngs agai nst Respondent. Thus, the action cannot
be deenmed harm ess under the test for “harm ess error.”
Further, the Bar failed to cite one case from any
jurisdiction that applies the harmess error rule to a
di squalification. AlIl cases which address this issue state
t hat when the trier of fact reviews evidence outside of the
record, a new trial is mandated.

As to the argument that the Referee should be allowed to
fill in the gaps in the case nade by the Bar, the argunent
shows prejudice. The Referee put on the hat of prosecutor
when she sought additional evidence to help the Bar.
Further, Respondent did not have the opportunity to review
or explain the evidence, thereby depriving him of due
process rights. Finally, the assunptions nmade by the
Ref eree regarding the materi als she revi ewed establish nore
prejudi ce. For exanple, she states that she can infer that
t he Chapter 11 petition was hastily drawn because its cover
sheet was hand witten. Based upon that inference, she
infers that there was no conversation with M. Beam Based

upon that inference, she infers that Respondent | acked

14



credibility when he stated that the petition was filed to
avoid a foreclosure sale of his personal residence that
week. This inproper stacking of inferences, that started
with her review of extrinsic evidence, establishes the
prejudi ce Respondent suffered due to the Referee’ s journey
out side the record.
CONCLUSI ON

The Bar accuses Respondent of maki ng an unfair and one
sided presentation of the facts but fails to point out a
single error or omssion. (“This Court will note that the
respondent has submtted a one-sided highly argunmentative
presentation of the Case and Facts.”) Ans. Br., page 1; (“a
limted one sided argunentative summary,”) Ans. Br., Page
6. The Bar, however, presents m stakes of fact, unwarranted
assunmptions, and unsupported |egal argunments. This Court
shoul d reject the Referee’s findings and conclusions or, in
the alternative, remand with instructions that the Referee
di squalify herself and that the matter be heard before a

di fferent Referee.

Respectfully subnmitted,

JOEL KAPLAN, ESQUI RE
100 N. Biscayne Bl vd.
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoing has been mailed to Randi Klayman Lazarus, The
Florida Bar, 444 Brickell Avenue, Suite M100, M am,

Florida 33131 this 19 day of March, 2001

JOEL KAPLAN, ESQUI RE

Certificate of compli ance

| hereby certify that the foregoing Reply Brief the
Respondent has filed in this cause conplies with the font
requirements of Rule 9.210, Florida Rules of Appellate
Procedure, in that it is a conputer-generated docunment in

Courier New 12-point font type.

Joel Kaplan, Esquire
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