I N THE SUPREME COURT OF FLORI DA

I N RE: FLORI DA FAM LY LAW
RULES OF PROCEDURE
CASE NO. SC02-1574
/

OBJECTION TO THE FAM LY COURT STEERI NG COVM TTEE'S PETITION TO
ANMEND
RULE 12.610, FLORIDA FAM LY LAW RULES OF PROCEDURE

The Fam |y Court Steering Commttee (FCSC) has filed a
Petition to Anend Rule 12.610, Fla. FamL.R P., pursuant to
t he emergency procedure set forth in Rule 2.130(a), Fla. R
Jud. Adm n. Under the proposed energency rule anendnent, the

parties to a Donestic Violence Injunction proceeding will be
prohibited fromsettling their cases w thout an evidentiary
heari ng being conducted, the Court will be required to make a

nunmber of prelimnary findings before referring any issues to
medi ati on, and all mediators handling specified ancillary
issues will be required to be certified Fam |y Court
Medi at ors. The FCSC proposes the enmergency rule anmendnent to
specifically define the judicial involvenent and oversi ght
required in these proceedi ngs.

In the Commentary to the proposed Amendnment, the FCSC
expl ains that the rule’ s new prohibition against the use of
any nmeans of alternative dispute resolution other than
medi ati on was intended to preclude courts fromoffering
facilitation or other processes which encourage agreenent on
any issue, while allow ng the acceptance of settlenments from
t hose parties who have counsel to present their agreenents for
them Under the proposed rule, self-represented litigants in
Donmestic Violence Injunction proceedings will be denied the
means and opportunity to identify areas of agreenment, or to
present their agreenent to the entry of the Injunction, and
must participate in an evidentiary hearing to obtain any
relief whatsoever. The result, then, will be to deny self-
represented litigants the sane opportunity for reaching
settlenment, and presenting the court with an agreenent, that
is clearly available to litigants with | awers. At the sane
time, the rule is silent regarding the process surrounding the
petitioner’s request to dism ss. The unintended result of
this change, then, nay be to replace the settlenent options of
self-represented petitioners with an all or nothing
proposition: to proceed through an adversarial hearing
wi t hout representation or know edge of the law, or to dism ss
your petition and seek protection el sewhere.

Al t hough the enmergency amendnent is proposed with the
i ntent of enphasizing the inportance of judicial involvenent
in resolving domestic violence cases, its effect will be to
underm ne the efforts of the Fam |y Court judges of the
Si xteenth Judicial Circuit, who have devel oped a highly



effective system of handling these inportant and sensitive
cases. Under intensive judicial supervision, trained court
staff nmeet individually with the parties, explain the court
process, and the content of the lengthy Injunction Orders to
litigants who, for the nost part, are self-represented.
Participation is voluntary, and parties nmeet with court staff
in a safe and neutral setting, in advance of the hearing on
the Petition. During this process, the parties identify areas
of agreenent and dispute. |In every case, the presiding judge
reviews the allegations and any agreenents that may have been
reached, and is responsible to ensure that the relief to be
granted is appropriate, conprehensive, and understood by the
parties. Hearing tinme is devoted to resolving contested

I ssues, crafting proper renedi es, and enphasi zi ng the content
and effect of the Final Injunction Order. This system and
exercise of judicial involvenment is entirely consistent with
the court’s responsibilities as set forth in 8741.2902, Fla.
St at .

The Commentary to the proposed anendnent presunes that
there is only one proper and reasoned way to denonstrate
judicial involvenent in resolving donestic violence cases, and
that is by holding evidentiary hearings in every case. Qur
experience in the Sixteenth Judicial Circuit denonstrates
ot herwi se. Qur use of trained court staff to nmeet with the
parties in advance of the hearing on the Injunction petition
enabl es the presiding judge to have the information avail able
to evaluate the case, and to determ ne what resources are
required and how to proceed. This procedure is consistent
with the direction given by the Court in its opinion, Inre
Report of the Family Court Steering Conmttee, 794 So. 2d 518
(Fla. 2001), for Model Famly Courts. Qur system provides the
parties with an accessi bl e and coordi nated neans of resol ving
their disputes, and assists themin reaching resol ution
wi t hout the additional enotional trauma inherent in the
adversari al process.

Finally, the proposed anendnent’s prohibition against the
use of any other means of alternative dispute resolution
except nediation, and its requirenent that the Court refer
these cases to certified Famly Court Mediators only, severely
and unnecessarily restricts the options available to the
parties to Injunction proceedings. In the Sixteenth Circuit,
as in other rural jurisdictions, the availability of certified
Fam |y Court Mediators is limted, as is the funding for their
services. OQur court staff have many years of experience in
the | egal system and far nore training in donmestic violence
i ssues than that required of Certified Famly Court Medi ators.
They do not, however, hold master’s or doctorate degrees in
soci al work, nmental health, or behavioral or social sciences,
nor are they physicians, psychiatrists, attorneys, or
accountants. Qur Domestic Violence court staff have a
licensed attorney and Certified Famly Court Mediator as their
managi ng supervi sor, and they serve at the express direction
of the Chief Judge, and the Fam |y Court Judges. Adequate



saf eqguards are in place to ensure safety and due process for
the parties. The proposed energency anmendnent would elimnate
our present system of handling these matters entirely, and
wi Il have a negative inpact on the efficient adm nistration of
justice in our Circuit. |In addition, the proposed rul e change
woul d result in dramatically increasing the costs associ ated
with the inplenmentation of a certified nediator based system
at a tinme when State funding for truly essential and necessary
judicial branch functions is in jeopardy.

As Chi ef Judge for the Sixteenth Judicial Circuit, | have
approved this system of handling Donestic Violence Injunction
cases, and the training and supervision of the court staff
assisting the courts and litigants, pursuant to Fla. R Jud.
Admin. 2.050. Neither the FCSC nor the O fice of the State
Courts Adm ni strator has observed the systemin operation in
this Circuit. This system benefits the litigants, the courts,
and is a proper exercise of the principles of therapeutic
justice. We have received nunmerous favorable comments from
pro se litigants as well as parties represented by counsel,
and have created a system draw ng upon specially trained and
supervi sed court staff, who are already enployed by the
Si xteenth Circuit’s Fam|ly Court Prograns. Qur system works,
and does so without the expenditure of additional funds for
staffing, or to secure the services of certified Fam |y Court
Medi ators to perform case nmanagenent functi ons.

Based upon the foregoing, the undersigned Chief Judge of
the Sixteenth Judicial Circuit requests that the Florida
Suprenme Court find that no energency exists, pursuant to Rule
2.130(a), Fla. R Jud. Adm n., which would require the use of
expedited procedures. The proposed rul e change shoul d be
referred to the appropriate commttee of the Florida Bar for
consi deration and recomendati ons, as required by Rule
2.130(b), Fla. R Jud. Adm n.

Respectfully subnmitted,

HON. RI CHARD G. PAYNE
Chi ef Judge, 16'" Judicial Circuit
Fl orida Bar Nunmber 0132276
Monroe County Courthouse Annex
502 Whitehead Street
Key West, FL 33040
Tel ephone: (305) 292-3433
FAX: (305) 295-3611
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