Proposed rule
RULE 5.040. NOTICE
(a) Formal Notice.

(2) When formal notice is given, a copy of the pleading or
motion shall be served on interested persons, together with a
notice requiring the person served to serve written defenses on
the person giving notice within 20 days after service of the
notice, exclusive of the day of service, and to file the origina
of the written defenses with the clerk of the court either before
service or immediately thereafter, and notifying the person
served that failure to serve written defenses as required may
result in ajudgment or order for the relief demanded in the
pleading or motion, without further notice.

(2) After service of formal notice, informal notice of any
hearing on the pleading or motion shall be served on interested
persons, provided that if no written defense is served within 20
days after service of formal notice on an interested person, the
pleading or motion may be considered ex parte as to that
person, unless the court orders otherwise.

(3) Formal notice shall be served:
(A) by sending acopy by any commercial delivery
service requiring a signed receipt or by any form of mail

requiring a signed receipt as follows:

(i) to the attorney representing an interested person; or
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(i) to an interested person who has filed a request for
notice at the address given in the request for notice; or

(iii) to an incapacitated person to the person’s usual
place of abode and to the person’s legal guardian, if any, at the
guardian’s usual place of abode or regular place of business,
or, if thereisno legal guardian, to the incapacitated person at
the person’ s usual place of abode and on the person, if any,
having care or custody of the incapacitated person at the usual
place of abode or regular place of business of such custodian;
or

(iv) to aminor whose disabilities of nonage are not
removed, by serving the persons designated to accept service of

process on a minor under chapter 48, Florida Statutes; or

{vy (V) on any other individual to the individual’ s usual
place of abode or to the place where the individual regularly
conducts business; or

&4 (vi) onacorporation or other business entity to its
registered office in Florida or its principal business officein
Florida or, if neither is known after reasonable inquiry, to its
last known address; or

(B) as provided in the Florida Rules of Civil Procedure for
service of process; or

(C)as otherwise provided by Floridalaw for service of
process.

Reasonsfor change

New subdivision (a)(3)(A)(iv) is added (and subsequent
subdivisions (iv) and (v) are renumbered) to provide guidance
to practitioners regarding service on minors, in response to a
suggestion from the District Court of Appeal, Fifth District, in
Cason o/b/o Saferight v. Hammock, 908 So. 2d 512, 516 n.1
(Fla. 5th DCA 2005), that “the court consider amending rule
5.040(a)(3)(A)(iii) to once again include provisions specifying
how minors should be served with formal service,” in the wake
of a 1992 amendment to the rule that replaced the term
“incompetent” (which includes minors) with the term
“incapacitated” (which does not). The Committee is of the
opinion that reference in the proposed subdivision to the
methods of service on minors delineated in chapter 48 of the
Florida Statutes adequately addresses the district court’s
concerns. The Committee Notes have also been revised to
include additional references to statutes addressing minors. A
similar amendment is proposed to subdivision (b) of rule 5.041,
as noted below.
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(4) Service of formal notice pursuant to subdivision (3)(A)
shall be complete onreceipt of the notice. Proof of service shall
be by verified statement of the person giving the notice; and
there shall be attached to the verified statement the signed
receipt or other evidence satisfactory to the court that delivery
was made to the addressee or the addressee’ s agent.

(5) If service of process is made pursuant to Florida law,
proof of service shall be made as provided therein.

(b) Informal Notice.[NO CHANGE]
(¢ “Notice” Defined. [NO CHANGE]

(d) Formal Notice Optional. [NO CHANGE]

Committee Notes

Formal notice is the method of service used in probate
proceedings and the method of service of process for obtaining
jurisdiction over the person receiving the notice.

Informal notice is the method of service of notice given to
interested persons entitled to notice when formal notice is not
given or required.

Reference in this rule to the terms “mail” or “mailing” refers
to use of the United States Postal Service.
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RuleHistory
1975 Revision: Implements section 731.301, Florida Statutes.
1977 Revision: Reference to elisor.

1980 Revision: Editoria changes. Clarification of time for
filing defenses after formal notice. Authorizes court to give
relief to delinquent respondent from ex parte status; relief from
service on numerous persons; alows optional use of formal
notice.

1984 Revision: Editoria changes. Eliminates deadline for
filing as opposed to serving defenses after formal notice;
defines procedure subsequent to service of defenses after
formal notice; new requirements for service of formal notice on
incompetents and corporations; defines when service of formal
notice is deemed complete; provisions relating to method of
service of informal notice transferred to new rules 5.041 and
5.042; eliminates waiver of notice by will.

1988 Revision: Editorial changes. Committee notes revised.
Citation form changes in committee notes.

1991 Revision: Subdivision (b) amended to define informal
notice more clearly.

1992 Revision: Editoria changes. Committee notes revised.
Citation form changes in committee notes.
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1996 Revision: Subdivision () amended to permit service of
formal notice by commercia delivery service to conform to
1993 amendment to section 731.301(1), Florida Statutes.
Editorial changes.

2001 Revision: Editorial changes in subdivision (8)(3)(A) to
clarify requirements for service of formal notice.

2003 Revision: Committee notes revised.

2005 Revision: Subdivision (a8)(3)(A) amended to delete
requirement of court approval of commercial delivery service.

2007 Revision: New subdivision (a)(3)(A)(iv) inserted in
response to Cason o/b/o Saferight v. Hammock, 908 So. 2d 512
(Fla. 5th DCA 2005), and subsequent subdivisions renumbered
accordingly. Committee notes revised.

Statutory References

§ 1.01(3), Fla. Stat. Definitions.

ch. 48, Fla. Stat. Process and service of process.

ch. 49, Fla. Stat. Constructive service of process.

§ 731.105, Fla. Stat. In rem proceeding.

§ 731.201(16), (20), Fla. Stat. General definitions.

§ 731.301, Fla. Stat. Notice.

8§ 731.302, Fla. Stat. Waiver and consent by interested person.

§ 733.212, Fla. Stat. Notice of administration; filing of
objections.

§ 733.2123, Fla. Stat. Adjudication before issuance of letters.

§ 733.502, Fla. Stat. Resignation of personal representative.
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§733.613, Fla. Stat. Personal representative’ s right to sell
real property.

§ 733.6175, Fla. Stat. Proceedings for review of employment
of agents and compensation of personal representatives and
employees of estate.

§ 733.901, Fla. Stat. Fina discharge.

ch. 743, Fla. Stat. Disability of nonage of minors removed.

§ 744.106, Fla. Stat. Notice.

§ 744.3201, Fla. Stat. Petition to determine incapacity.

§ 744.301, Fla. Stat. Natural guardians.

§ 744.331, Fla. Stat. Procedures to determine incapacity.

§ 744.3371, Fla. Stat. Notice of petition for appointment of
guardian and hearing.

§ 744.441, Fla. Stat. Powers of guardian upon court approval.

8 744.447, Fla. Stat. Petition for authorization to act.

8 744.477, Fla. Stat. Proceedings for removal of a guardian.

Rule References

Fla. Prob. R. 5.025 Adversary proceedings.

Fla. Prob. R. 5.030 Attorneys.

Fla. Prob. R. 5.041 Service of pleadings and papers.

Fla. Prob. R. 5.042 Time.

Fla. Prob. R. 5.060 Request for notices and copies of
pleadings.

Fla. Prob. R. 5.180 Waiver and consent.

Fla. Prob. R. 5.560 Petition for appointment of guardian of an
incapacitated person.

Fla. R. Jud. Admin. 2.060 Attorneys.

Fla. R. Civ. P. 1.070 Process.

Fla. R. Civ. P. Form 1.902 Summons.
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RULE 5.041. SERVICE OF PLEADINGS AND PAPERS
(@ Service; When Required. [NO CHANGE]

(b) Service; How Made. When service is required or
permitted to be made on an interested person represented by an
attorney, service shall be made on the attorney unless service
on the interested person is ordered by the court. Except when
serving formal notice, or when serving a motion, pleading, or
other paper in the manner provided for service of formal
notice, service shall be made by delivering or mailing a copy of
the motion, pleading, or other paper to the attorney or
interested person at the last known address or, if no addressis
known, leaving it with the clerk of the court. If the interested
person is a minor whose disabilities of nonage are not
removed, and who is not represented by an attorney, then
service shall be on the persons designated to accept service of
process on a minor under chapter 48, Florida Statutes. Service
by mail shall be complete upon mailing except when serving
formal notice or when making service in the manner of formal
notice. Delivery of a copy within this rule shall be complete
upon

(1) handing it to the attorney or to the interested person; or

(2) leaving it at the attorney’s or interested person’s office
with aclerk or other person in charge thereof; or

(3) if thereis no one in charge, leaving it in a conspicuous
place therein; or

Reasonsfor change

The addition in subdivision (b) addressing service on minorsis
proposed for the same reason as the change proposed in rule
5.040(a)(3)(A), as outlined above: to specifically provide
guidance for service on minors by reference to service of
minors under chapter 48 of the Florida Statutes, in response to
a suggestion by the court in Cason o/b/o Saferight v.
Hammock, 908 So. 2d 512, 516 n.1 (Fla. 5th DCA 2005), that
“the court consider amending [the rules] to once again include
provisions specifying how minors should be served with formal
service,” in the wake of a 1992 amendment to rule
5.040(a)(3)(A) that replaced the term “incompetent” (which
includes minors) with the term “incapacitated” (which does
not). The Committee Notes have been revised as aresult to add
references to statutes addressing minors.
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(4) if the office is closed or the person to be served has no
office, leaving it at the person’s usual place of abode with some
person of his or her family above 15 years of age and
informing that person of the contents; or

(5) transmitting it by facsimile to the attorney’s or
interested person’ s office with a cover sheet containing the
sender’ s name, firm, address, telephone number, facsimile
number, and the number of pages transmitted. When delivery is
made by facsimile, a copy shall also be served by any other
method permitted by this rule. Facsimile delivery occurs when
transmission is complete.

Service by delivery after 4:00 p.m. shall be deemed to have
been made on the next day that is not a Saturday, Sunday, or
lega holiday.

() Service; NumerousInterested Persons [NO
CHANGE]

(d) Filing. [NO CHANGE]
(e) Filing With Court Defined. [NO CHANGE]
(f) Certificate of Service. [NO CHANGE]

(9) Serviceof Orders.[NO CHANGE]
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Committee Notes

Derived from Florida Rule of Civil Procedure 1.080.
Regulates the service of pleadings and papers in proceedings
on petitions or motions for determination of rights. It is not
applicable to every pleading and paper served or filed in the
administration of a guardianship or decedent’ s estate.

RuleHistory

1984 Revision: New rule. Subdivision (c) is same as former
rule 5.040(d).

1988 Revision: Committee notes revised. Citation form
changes in committee notes.

1992 Revision: Editorial changes. Committee notes revised.
Citation form changes in committee notes.

1996 Revision: Subdivision (b) amended to allow service to
be made by facsimile. Committee notes revised.

2000 Revision: Subdivision (b) amended to clarify
requirements for service of pleadings and papers. Subdivision
(e) amended to clarify date of filing. Editorial changesin
subdivision (f).

2003 Revision: Committee notes revised.

2005 Revision: Changes in subdivisions (b) and (f) to clarify
service requirements, and editorial changesin (€).
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2007 Revision: Provisions regarding service on a minor
added in subdivision (b) in response to Cason o/b/o Saferight v.

Hammock, 908 So. 2d 512 (Fla. 5th DCA 2005). Committee
notes revised.

Statutory References

ch. 39, Fla. Stat. Proceedings relating to children.

ch. 48, Fla. Stat. Process and service of process.

ch. 61, Fla. Stat. Dissolution of marriage; support; custody.

ch. 63, Fla. Stat. Adoption.

§ 731.201, Fla. Stat. General definitions.

§ 731.301, Fla. Stat. Notice.

§733.212, Fla. Stat. Notice of administration; filing of
objections.

§ 733.2123, Fla. Stat. Adjudication before issuance of letters.

§ 733.705(2), (4), Fla. Stat. Payment of and objection to
clams.

ch. 743, Fla. Stat. Disability of nonage of minors removed.

8§ 744.3201, Fla. Stat. Petition to determine incapacity.

§ 744.331, Fla. Stat. Procedures to determine incapacity.

8§ 744.3371, Fla. Stat. Notice of petition for appointment of
guardian and hearing.

8 744.447, Fla. Stat. Petition for authorization to act.

ch. 751, Fla. Stat. Temporary custody of minor children by
extended family.

Rule References

Fla. Prob. R. 5.020 Pleadings; verification; motions.
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Fla. Prob. R. 5.025 Adversary proceedings.

Fla. Prob. R. 5.030 Attorneys.

Fla. Prob. R. 5.040 Notice.

Fla. Prob. R. 5.042 Time.

Fla. Prob. R. 5.150(c) Order requiring accounting.

Fla. Prob. R. 5.180@4{3) Waiver and consent.

Fla. Prob. R. 5.240(a) Notice of administration.

Fla. Prob. R. 5.340(d) Inventory.

Fla. Prob. R. 5.550 Petition to determine incapacity.

Fla. Prob. R. 5.560 Petition for appointment of guardian of an
incapacitated person.

Fla. R. Civ. P. 1.080 Service of pleadings and papers.

Fla. R. Jud. Admin. 2.060 Attorneys.
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RULE 5.095 GENERAL AND SPECIAL
MAGISTRATES

(a) General Magistrates. The court may appoint general
magistrates as the court finds necessary. General magistrates
shall be members of The Florida Bar and shall continuein
office until removed by the court. The order making an
appointment shall be recorded. Each general magistrate shall
take the oath required of officers by the Florida Constitution.
The oath shall be recorded before the magistrate begins to act.

(b) Special Magistrates. The court may appoint members
of The Florida Bar as special magistrates for any particular
service required by the court. Special magistrates shall be
governed by all laws and rules relating to general magistrates,
except special magistrates shall not be required to make oath
unless specificaly required by the court. For good cause
shown, the court may appoint a person other than a member of
The Florida Bar as a special magistrate.

(c) Reference. No referral shall be made to a magistrate
without the consent of the parties. When areferra is madeto a
magistrate, either party may set the action for hearing before

the magistrate.

(d) General Powers and Duties. Every magistrate shall act
under the direction of the court. Process issued by a magistrate
shall be directed as provided by law. All grounds for
disqualification of ajudge shall apply to magistrates.

Reasonsfor change

This is a new rule, created at the request of numerous judges
throughout Florida and at the specific request of the
Conference of Circuit Judges, for the use of magistrates in all
phases of probate and guardianship proceedings. The rule
closaly tracks existing Fla. R. Civ. P. 1.490 with the exception
of subdivision (i) below, which has no counterpart in the civil
rule.

Subdivision (a) contains the same provisions as are contained
in Fla. R. Civ. P. 1.490(a), with some minor editorial changes.

Subdivision (b) contains the same provisions as are contained
in Ha R. Civ. P. 1.490(b), with some minor editorial changes.
The last sentence requires a showing of “good cause’ rather
than the civil rule requirement of “a showing that the
appointment is advisable.”

Subdivision (c) contains the same provisions as are contained
in Fla R. Civ. P. 1.490(c), with some minor editorial changes.

Subdivision (d) contains the same provisions as are contained
in Fla. R. Civ. P. 1.490(d), with some minor editorial changes,
except that a sentence addressing hearings in the civil rule
counterpart to this subdivision has been incorporated as the
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(e) Bond. When not otherwise provided by law, the court
may reguire magistrates who are appointed to dispose of real or
personal property to give bond and surety conditioned for the
proper payment of all money that may come into their hands
and for the due performance of their duties. The bond shall be
made payable to the State of Florida and shall be for the benefit
of all persons aggrieved by any act of the magistrate.

(f) Hearings. Hearings before any magistrate may be held
in the county where the action is pending or at any other place
by order of the court for the convenience of the withesses or
the parties. The magistrate shall assign atime and place for
proceedings as soon as reasonably possible after areferrd is
made and give notice to all parties. If any party fails to appear,
the magistrate may proceed ex parte or may continue the
hearing to a future day, with notice to the absent party. The
magistrate shall proceed with reasonable diligence and the least
practicable delay. Any party may apply to the court for an
order directing the magistrate to accelerate the proceedings and
to make a report promptly. Evidence shall be taken in writing
or by electronic recording by the magistrate or by some other
person under the magistrate’ s authority in the magistrate’s
presence and shall be filed with the magistrate’ s report. The
magistrate may examine and take testimony from the parties
and their witnesses under oath on all matters contained in the
referral and may require production of all books, papers,
writings, vouchers, and other documents applicable to those
matters. The magistrate shall admit only evidence that would

Reasonsfor change
first sentence in subdivision (f) below, addressing hearings.

Subdivision (€) contains the same provisions as are contained
in Fla R. Civ. P. 1.490(e), with some minor editorial changes.

Subdivision (f) contains the same provisions as are contained
in Fla. R. Civ. P. 1.490(f), with some minor editorial changes
and the addition of the first sentence, taken from subdivision
(d) of thecivil rule.
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be admissible in court. The magistrate may take all actions
concerning evidence that may be taken by the court. All parties
accounting before a magistrate shall bring in their accountsin
the form of accounts payable and receivable, and any other
parties who are not satisfied with the account may examine the
accounting party oraly or by interrogatories or deposition as
the magistrate directs. All depositions and documents that have
been taken or used previoudly in the action may be used before

the magistrate.

() Magistrate’s Report. The magistrate’ s report shall Subdivision (g) issimilar to Fla. R. Civ. P. 1.490(g), with the
contain a description of the matters considered and the addition of the first sentence addressing what the magistrate’s
magistrate’ s conclusion and any recommendations. No part of report shall contain.

any statement of facts, account, charge, deposition,
examination, or answer used before the magistrate shall be

recited.
(h) Filing Report; Notice; Exceptions. The magistrate Subdivision (h) contains the same provisions as are contained
shall file the report and serve copies on the parties. The parties in Fla R. Civ. P. 1.490(h), with some minor editorial changes.

may serve exceptions to the report within 10 days from the
timeit is served on them. If no exceptions are filed within that
period, the court shall take appropriate action on the report. All
timely filed exceptions shall be heard on reasonable notice by

either party.

(i) Application of Rule. This rule shall not apply to the Subdivision (i) has no counterpart in the civil rule. It is
appointment of magistrates for the specific purpose of included to address the fact that the Probate Rules aready
reviewing guardianship inventories, accountings, and plars as contain another rule, 5.697, that allows magistrates to review
otherwise governed by law and these rules. guardianship accountings and plans (and that will also allow

review of inventoriesif a pending amendment to that ruleis
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Committee Notes adopted). The Committee feels that it is appropriate to retain
that rule, which has been in effect since 1991.

Rule History

2007 Revision: Thisrule, patterned after Florida Rule of
Civil Procedure 1.490, is created to implement the use of
magistrates in probate and guardianship proceedings other than
those specifically addressed in rule 5.697.

Rule References

Fla. Prob. R. 5.697 Magistrates review of quardianship
inventories, accountings, and plans.
Fla. R. Civ. P. 1.490 Magistrates.
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RULE 5.200. PETITION FOR ADMINISTRATION

The petition for administration shell be verified by the
petitioner and shall contain:

@ a statement of the interest of the
petitioner, the petitioner’s name and address, and the name and
office address of the petitioner’ s attorney;

(b) the name, last known address, socid
security number, date and place of death of the decedent, and
state and county of the decedent’s domicile;

(© so far asis known, the names and
addresses of the surviving spouse, if any, and the beneficiaries
and their relationship to the decedent and the date of birth of
any who are minors,

(d) a statement showing venue;

(e the priority, under the code, of the
person whose appointment as the personal representative is
sought and a statement that the person is qualified to serve
under the laws of Florida;

)] a statement whether domiciliary or
principal proceedings are pending in another state or country, if
known, and the name and address of the foreign personal
representative and the court issuing letters;
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(9) a statement of the approximate value and
nature of the assets;

(h) in an intestate estate, a statement that
after the exercise of reasonable diligence the petitioner is
unaware of any unrevoked wills or codicils, or if the petitioner
is aware of any unrevoked wills or codicils, a statement why
the wills or codicils are not being probated-er-etherwise-a

statement-of-the facts concerning-any-such-will-or-codicil,

() in a testate estate, a statement identifying
all unrevoked wills and codicils being presented for probate,
and a statement that the petitioner is unaware of any other
unrevoked wills or codicilsor, if the petitioner is aware of any
other unrevoked wills or codicils, a statement why the other
wills or codicils are not being probated; and

()] in atestate estate, a statement that the
original of the decedent’s last will is in the possession of the
court or accompanies the petition, or that an authenticated copy
of awill deposited with or probated in another jurisdiction or
that an authenticated copy of anotarial will, the original of
which is in the possession of aforeign notary, accompanies the
petition.

Committee Notes
RuleHistory

1977 Revision: Addition to (b)(5) to require an
affirmative statement that the person sought to be appointed as

Reasonsfor change

Deletion of the last clause of (h) is proposed because it is
deemed to be superfluous, given the immediately preceding
clause requiring “a statement why the wills or codicils are not
being probated.”

Editorial changein (i).
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personal representative is qualified to serve. Committee note
expanded to include additional statutory references.

Substantially the same as section 733.202, Florida
Statutes, and implementing sections 733.301 through 733.305,
Florida Statutes.

1988 Revision: Editorial changes. Committee notes
revised.

1992 Revision: Addition of phrase in subdivision (b) to
conform to 1992 amendment to section 733.202(2)(b), Florida
Statutes. Reference to clerk ascertaining the amount of the
filing fee deleted in subdivision (g) because of repeal of sliding
scaleof filing fees. The remaining language was deemed
unnecessary. Editorial changes. Committee notes revised.
Citation form changes in committee notes.

2002 Revision: Addition of phrasesin subdivision (j) to
add references to wills probated in Florida where the original is
in the possession of aforeign official. Editorial changes.
Committee notes revised.

2003 Revision: Committee notes revised.

2007 Revision: Editorial changesin (h) and (i).

Statutory References

§ 731.201(21), Fla. Stat. General definitions.
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§ 731.301, Fla. Stat. Notice.

§ 733.202, Fla. Stat. Petition.

§ 733.301, Fla. Stat. Preference in appointment of
personal representative.

§ 733.302, Fla. Stat. Who may be appointed personal
representative.

§ 733.303, Fla. Stat. Persons not qualified.

§ 733.304, Fla. Stat. Nonresidents.

§ 733.305, Fla. Stat. Trust companies and other
corporations and associations.

Rule References

Fla. Prob. R. 5.020 Pleadings; verification; motions.

Fla. Prob. R. 5.040 Notice.

Fla. Prob. R. 5.041 Service of pleadings and papers.

Fla. Prob. R. 5.180 Waiver and consent.

Fla. Prob. R. 5.201 Notice of petition for
administration.
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RULE 5.210. PROBATE OF WILLSWITHOUT
ADMINISTRATION

(a) Petition and Contents. A petition to admit a decedent’s
will to probate without administration shall be verified by the
petitioner and shall contain:

@) a statement of the interest of the petitioner, the
petitioner’ s name and address, and the name and office address
of the petitioner’s attorney;

Hb)(2) the name, last known address, social security
number, date and place of death of the decedent, and state and
county of the decedent’s domicile;

©)(3) so far asis known, the names and addresses of
the surviving spouse, if any, and the beneficiaries and their
relationships to the decedent, and the date of birth of any who
are minors,;

(dy(4) a statement showing venue,

©)(5) a statement whether domiciliary or principa
proceedings are pending in another state or country, if known,
and the name and address of the foreign personal representative
and the court issuing letters;

H(6) a statement that there are no assets subject to
administration in Florida;

Reasonsfor change

Existing text is designated as subdivision (&), and title is
provided, due to addition of new subdivisions (b) and (c).
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() a statement identifying all unrevoked wills and
codicils being presented for probate and a statement that the
petitioner is unaware of any other unrevoked wills or codicils
or, if the petitioner is aware of any other unrevoked wills or
codicils, a statement why the other wills or codicils are not
being probated; and

Hh)(8) a statement that the original of the decedent’s
last will isin the possession of the court or accompanies the
petition, or that an authenticated copy of awill deposited with
or probated in another jurisdiction or that an authenticated copy
of anotaria will, the original of which isin the possession of a
foreign notary, accompanies the petition.

(b) Service. The petitioner shall comply with rule 5.240
with regard to service of a copy of the petition.

(c) Objections. Objections to the validity of the will shall
follow the form and procedure set forth in these rules
pertaining to revocation of probate. Objections to the venue or
jurisdiction of the court shall follow the form and procedure set
forth in the Florida Rules of Civil Procedure.

Reasonsfor change

Editorial changein (7).

New (b) is added to incorporate a service requirement similar
to that applicable in standard administration proceedings under
rule 5.240. The Committee feels that those persons listed in
rule 5.240(a) as being entitled to service of the notice of
administration are also entitled to notice of a proceeding to
admit a decedent’s will even though administration of that will
is not contemplated at the time of filing.

New (c) is added to track the language of rule 5.240 regarding
objections, except that the language from 5.240 referencing
objections to the qualification of the personal representative is
omitted here because this rule does not contemplate the
appointment of a persona representative. The Committee feels
it is appropriate to include a provision on objectionsin rule
5.210 because a party can object to awill that is probated
without administration just as it can object to awill that is
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Committee Notes

Examples illustrating when a will might be admitted to
probate are when an instrument (such as awill or trust
agreement) gives the decedent a power exercisable by will,
such as the power to appoint a successor trustee or a
testamentary power of appointment. In each instance, the will
of the person holding the power has no legal significance until
admitted to probate. There may be no assets, creditors' issues,
or other need for a probate beyond admitting the will to
establish the exercise or non-exercise of such powers.

RuleHistory

1975 Revision: Proof of will may be taken by any Florida
circuit judge or clerk without issuance of commission.

1984 Revision: This rule has been completely revised to set
forth the procedure for proving all wills except lost or
destroyed wills and the title changed. The rule requires an oath
attesting to the statutory requirements for execution of wills
and the will must be proved before an order can be entered
admitting it to probate. Former rules 5.280, 5.290, and 5.500
are included in this rule. Committee notes revised.

1988 Revision: Editorial and substantive changes. Changein
(a)(3) to clarify which law determines validity of a notaria
will; change in (a)(4) to clarify requirement that will of a
Florida resident must comply with Florida law; adds new
subdivision (b) to set forth required contents of petition for

Reasonsfor change

probated with administration. The procedure for making
objections to awill without administration should follow the
same procedure as objections made to awill with
administration. To avoid confusion and assist the practitioner,
the Committee feels the subdivision addressing objections
should be set forth in full in both rule 5.210 and rule 5.240.
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probate of will; moves former (b) to (c). Committee notes
expanded; citation form change in committee notes.

1992 Revision: Editoria changes. Committee notes revised.
Citation form changes in committee notes.

1996 Revision: Subdivision (a)(4) changed to allow
authenticated copies of willsto be admitted to probate if the
original isfiled or deposited in another jurisdiction.

2002 Revision: Substantial revision to the rule setting forth
the requirements of a petition to admit awill to probate when
administration is not required. Self proof of willsis governed
by the Florida Statutes. Former subdivision (a)(4) amended and
transferred to new rule 5.215. Former subdivision (a)(5)
amended and transferred to new rule 5.216.

2003 Revision: Committee notes revised.

2007 Revision: Existing text redesignated as subdivision (a)
and editorial change made in (a)(7). New subdivisions (b) and
(c) added to provide for service of the petition and the
procedure for objections consistent with the procedures for
probate of awill with administration. Committee notes revised.

Statutory References

8 731.201, Fla. Stat. General definitions.
8§ 732.502, Fla. Stat. Execution of wills.
8§ 732.503, Fla. Stat. Self-proof of will.
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§ 733.201, Fla. Stat. Proof of wills.

§ 733.202, Fla. Stat. Petition.

8§ 733.204, Fla. Stat. Probate of awill written in aforeign
language.

§ 733.205, Fla. Stat. Probate of notarial will.

§ 733.206, Fla. Stat. Probate of will of resident after foreign
probate.

§ 733.207, Fla. Stat. Establishment and probate of lost or
destroyed will.

§734.104, Fla. Stat. Foreign wills; admission to record,
effect on title.

Rule References

Fla. Prob. R. 5.015 Genera definitions.

Fla. Prob. R. 5.205(a)(7) Filing evidence of death.
Fla. Prob. R. 5.215 Authenticated copy of will.

Fla. Prob. R. 5.216 Will written in foreign language.
Fla. Prob. R. 5.240 Notice of administration.
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RULE 5.241 NOTICE TO CREDITORS

(@ Publication and Service. Unless creditors clams are
otherwise barred by law, the personal representative shall
promptly publish a notice to creditors and serve a copy of the
notice on all creditors of the decedent who are reasonably
ascertainable and, if required by law, on the Agency for Health
Care Administration. Service of the notice shall be either ir-the
manne—previdedfor-by informal notice, or in the manner
provided for service of formal notice at the option of the
personal representative. Service on one creditor by a chosen
method shall not preclude service on another creditor by
another method.

(b) Contents. [NO CHANGE]
(c) Method of Publication and Proof. [NO CHANGE]

(d) Statement Regarding Creditors. [NO CHANGE]

Reasonsfor change

Editorial changein (). There is no distinction between “in the
manner provided for informal notice” and “by informal
notice.”
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RULE 5.490. FORM AND MANNER OF PRESENTING
CLAIM

(@) Form. A creditor’s statement of claim shall be verified
and filed with the clerk and shall state:

(2) the basis for the claim,

(2) the amount claimed,;

(3) the name and address of the creditor;
(4) the security for the claim, if any; and

(5) whether the claim is currently due or involves an Editorial changein (8)(5).
uncertainty and, if not due, then the due date and, if contingent
or unliquidated, the nature of the uncertainty.

(b) Copy. At the time of filing the claim, the creditor shall
also furnish the clerk with a copy thereof.

(c) Mailing. The clerk shall mail a copy of claims, noting the
fact and date of mailing on the original, to the attorney for the
persona representative unless all personal representatives file a
notice directing that copies of claims be mailed to a designated
persona representative or attorney of record. Absent
designation, a copy of claims shall be mailed to the attorney for
the persona representative named first in the letters of
administration.
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(d) Validity of Claim. Failureto deliver or receive a copy of
the claim shall not affect the validity of the claim.

(e) Amending Claims. If aclaim asfiled is sufficient to
notify interested persons of its substance but is otherwise
defective as to form, the court may permit the claim to be
amended at any time.

(f) Service by Personal Representative. If the personad
representative files a claim individually, or in any other
capacity creating a conflict of interest between the persona
representative and any interested person, then at the time the
clam isfiled, the persona representative shall serve al
interested persons with a copy of the claim and notice of the
right to object to the claim. The notice shall state that an
interested person may object to a claim as provided by law and
rule 5.496. Service shall be either by informal notice or in the
manner provided for service of formal notice. Service on one
interested person by a chosen method shall not preclude service
on another interested person by another method.

Committee Notes

Subdivision (€) of this rule represents a rule implementation
of the procedure found in section 733.704, Florida Statutes. It
is not intended to change the effect of the statute from which it
was derived but has been reformatted to conform with the
structure of these rules. It is not intended to create a new
procedure or modify an existing procedure.

Reasonsfor change

Subdivision (f) is added to address the situation in which a
personal representative files a claim against the estate
individually or in any other capacity that creates a conflict of
interest between the personal representative and any other
interested person. If this occurs, the proposed subdivision
provides that, when filing the claim, the personal representative
must “serve al interested persons with a copy of the claim and
notice of the right to object to the claim. The notice shall state
that an interested person may object to a claim as provided by
law and rule 5.496.” The subdivision aso provides for the
method of service of this notice. The Committee deemed
subdivision (f) necessary because there is no other provisionin
the rules ensuring that interested persons would receive notice
of aclaim filed by the personal representative.
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RuleHistory

1975 Revision: Sets forth the claims procedure to be followed
and clarifies the matter of delivery of copies where there are
multiple personal representatives or where the attorney of
record desires to accept such delivery.

1984 Revision: Extensive editorial changes and requires
furnishing of copy of claim to the attorney for the personal
representative. Committee notes revised.

1988 Revision: Clarifies the matter of delivery of copies and
directs the clerk to mail the same to the attorney for the
personal representative unless designations are filed by all
personal representatives to the contrary. Subdivision () added
to implement the procedure found in section 733.704, Florida
Statutes. Editoria changes. Committee notes expanded.
Citation form change in committee notes.

1992 Revision: Committee notes revised. Citation form
changes in committee notes.

1999 Revision: Reference to repealed rule deleted from
committee notes.

2003 Revision: Committee notes revised.

2007 Revision: Editorial changein (a). New (f) added,
providing procedure for notice when personal representative
filesaclaim individualy or otherwise has a conflict of interest
with any interested person regarding a claim.
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Statutory References

8§ 731.104, Fla. Stat. Verification of documents.
§733.2121, Fla. Stat. Notice to creditors; filing of claims.
§ 733.702, Fla. Stat. Limitations on presentation of claims.
§ 733.703, Fla. Stat. Form and manner of presenting claim.
§ 733.704, Fla. Stat. Amendment of claims.

§ 733.708, Fla. Stat. Compromise.

§ 733.710, Fla. Stat. Limitations on claims against estates.
8§ 734.102, Fla. Stat. Ancillary administration.

Rule References

Fla. Prob. R. 5.020 Pleadings; verification; motions.
Fla. Prob. R. 5.241 Notice to creditors.

Fla. Prob. R. 5.470 Ancillary administration.

Fla. Prob. R. 5.475 Ancillary administration, short form.
Fla. Prob. R. 5.530 Summary administration.
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RULE 5.496. FORM AND MANNER OF OBJECTING
TO CLAIM

(a) Filing. An objection to a claim, other than a persond Editoria changein (a).
representative’ s proof of claim, shall be in writing and shal-be
filed on or before the expiration of 4 months from the first
publication of notice to creditors or within 30 days from the
timely filing or amendment of the claim, whichever occurs

later.

(b) Service. A personal representative or other interested Sentence requiring inclusion of certificate of servicein
person who files an objection to the claim shall serve a copy of objection is added so that it will be apparent for anyonein
the objection on the claimant within 10 days after the filing of reviewing the file that the objection has not only been filed but
the objection. The objection shall include a certificate of also served, and the certificate will clarify on whom the
service. If the objection isfiled by an interested person other objection is served.

than the personal representative, a copy of the objection shall
also be served on the personal representative within 10 days
after the filing of the objection.

() Noticeto Claimant. [NO CHANGE]

Appendix C, page 30



Proposed rule

RULE 5.498. PERSONAL REPRESENTATIVE’S
PROOF OF CLAIM

(@) Contents. [NO CHANGE]

(b) Service. The proof of claim shall be served at the time of

filing or promptly thereafter on all interested persons-and-alt
.ela'“'a;.'t5||'§edl |||t£||e p. Fook-ohaiat-at-tne-time oh-Hhing-o

Reasonsfor change

Deletion of the reference to “all clamants listed in the proof of
clam” is deemed appropriate because it is unnecessary to have
to serve clamants who have already been paid, as they are no
longer deemed interested persons under the Probate Code. The
retained term “interested persons’ adequately addresses those
claimants listed as “to be paid” since they may have to appear
in the proceeding to defend their claims.
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RULE 5.499. FORM AND MANNER OF OBJECTING
TO PERSONAL REPRESENTATIVE'S
PROOF OF CLAIM

(@) Filing. An objection to a personal representative’ s proof
of claim shall be in writing and shal-be filed on or before the
expiration of 4 months from the first publication of notice to
creditors or within 30 days from the timely filing of the proof
of claim, whichever occurs later.

(b) Contents. The objection shall identify the particular elaim
or-claims Histed-asto-bepaid item or items to which objection
is made. An objection to an item listed on the proof of claim as
to be paid shall also contain a statement that the claimant is
limited to a period of 30 days from the date of service of an
objection within which to bring an independent action as
provided by law.

(c) Items Listed as Paid. If an objection is filed to an item
listed on the proof of claim as paid, it shall not be necessary for
the claimant to file an independent action as to that item.
Liability as between estate and the personal representative
individually for claims listed on the proof of claim as paid, or
for clams treated as if they were listed on the proof of claim as
paid, shall be determined in the estate administration, in a
proceeding for accounting or surcharge, or in another
appropriate proceeding, whether or not an objection has been
filed.

Reasonsfor change

Editoria changein (a).

The extensive amendments to this rule clarify the procedure
found in section 733.705, Florida Statutes, with respect to a
proof of claim filed by the personal representative, and draw a
distinction between items listed as paid (or actually paid
subsequent to the filing) and those items listed as to be paid.
Any interested person may object to an item listed as to be
paid, and serve the objection on the personal representative and
the claimant. The claimant must then pursue the claim as any
other claim to which an objection has been filed. If, however,
an interested person objects to a claim listed on the proof of
claim that has already been paid by the personal representative,
the proper procedure is not to file an objection, but rather to
determine the personal representative’s liability for paying the
claim in a proceeding for accounting or surcharge. The
proposed amendments are made to eliminate the confusion in
the prior rule with regpect to the objections to claims that have
been paid by the personal representative as opposed to claims
the personal representative proposes to pay.
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(d) Items Paid Before Objection. If anitem listed asto be
paid is paid by the personal representative prior to the filing of
an objection as to that item, the item shall be treated asif it
were listed on the proof of claim as paid.

{e)(e) Service. The objector shall serve acopy of the
objection on the personal representative and en-each-claimant

to-which-the-ebjectionrelates, in the case of any objection to an

item listed as to be paid, shall also serve a copy on that
claimant within 10 days after the filing of the objection._In the
case of an objection to an item listed as to be paid, the
objection shall include a certificate of service.

Reasonsfor change

Subdivision (e) (formerly (c)) is amended to make service of
objections more convenient and cost efficient for the personal
representative. It makes little sense to require a personal
representative to serve an objection on a claimant who has
already been paid. Once that claimant is paid, it isno longer an
interested person in the estate and the personal representative
should not be required to expend estate resources to serve that
claimant. The requirement of a certificate of service was
included so that there is record evidence that a claimant listed
as to be paid receives a copy of an objection to itsclaim.
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Hg- This rule represents an implementation

of the procedure found in section 733.705, Florida Statutes,
with respect to a proof of claim filed by the personal
representative. The rule recognizes the different treatment
between items listed on a proof of claim as having been paid
versus items listed as to be paid. An objection to an item listed
as to be paid is treated in the same manner as a creditor’s claim
and there is a requirement to furnish notice of the time
limitation in which an independent action or declaratory action
must be filed after objection to a claim.

RuleHistory
2005 Revision: New rule.

2007 Revision: Editoria change in (). Extensive revisions to
rest of rule to clarify the differences in procedure between
items listed as paid and items listed as to be paid. Committee
notes revised.

Statutory Reference
§ 733.705, Fla. Stat. Payment of and objection to claims.

Rule References

Fla. Prob. R. 5.040 Notice.

Fla. Prob. R. 5.041 Service of pleadings and papers.

Fla. Prob. R. 5.496 Form and manner of objecting to claim.
Fla. Prob. R. 5.498 Persoral representative’s proof of claim.
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RULE 5.530. SUMMARY ADMINISTRATION

(a) Petition. The petition shall be verified as required by law
and shall contain the-statementsregquired-by-taw-and-the
folowing:

(1) a statement of the interest of each petitiorer, each

petitioner’' s name and address, and the name and office address
of each petitioner’s attorney;

(2) the name, last known address, socia security number,
and date and place of death of the decedent, and the state and
county of the decedent’ s domicile;

(3) so far as is known, the names and addresses of the
surviving spouse, if any, and the beneficiaries and their
relationship to the decedent and the date of birth of any who

are minors;

(4) a statement showing venue;

Reasonsfor change

The rule is completely rewritten to require substantially the
same information required to be stated in a petition for
administration and to require specification as to why summary
administration is appropriate. This rule would now parallel and
be consistent with rule 5.200 which, like the language proposed
in this amendment, sets forth in detail the required contents of
the petition. The Committee feels that it is beneficia to a
practitioner for the rules on petitions for administration and
petitions for summary administration to be both consistent and
specific in their requirements. By complying with the
procedura requirements of rule 5.530(a), a practitioner is
assured that the proposed summary administration qualifies for
such treatment as provided in chapter 735, Florida Statutes.
Moreover, the proposed amendment to subdivision (a) benefits
the court and interested persons by requiring the petitioner to
specify facts showing entitlement to summary administration
rather than make merely conclusory statements that the
petitioner is entitled to summary administration.
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(5) a statement whether domiciliary or principal
proceedings are pending in another state or country, if known,
and the name and address of the foreign personal representative
and the court issuing |letters;

(6) a statement that the decedent’s will, if any, does not
direct administration as required by chapter 733, Florida
Statutes;

(7) a statement that the value of the entire estate subject to
administration in this state, less the value of property exempt
from the claims of creditors, does not exceed $75,000 or that
the decedent has been dead for more than 2 years;

(8) adescription of all assetsin the estate and the estimated
value of each, and a separate description of any protected
homestead and exempt property;

(9) astatement either that all creditors claims are barred
or that adiligent search and reasonable inquiry for any known
or reasonably ascertainable creditors has been made and one of

the following:

(A) A statement that the estate is not indebted.
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ascertainablecreditorsthe The name and address of each
creditor, the nature of the debt, the amount of the debt and
whether the amount is estimated or exact, and when the debt is
due. If provision for payment of the debt has been made other
than for full payment in the proposed order of distribution, the
following information shall be shown:

(i) The name of the person who will pay the debt.

(if) The creditor’s written consent for substitution or
assumption of the debt by another person.

(ii1) The amount to be paid if the debt has been
compromised.

terms for pavment and any I|m|tat| ons on the I|ab|I|ty of the

person paying the debt;

(10) in an intestate estate, a statement that after the exercise
of reasonable diligence each petitioner is unaware of any
unrevoked wills or codicils;

(11) in a testate estate, a statement identifying all
unrevoked wills and codicils being presented for probate, and a
statement that each petitioner is unaware of any other
unrevoked will or codicil; and

4)-(12)A a schedule of proposed distribution of all probate
assets and the person to whom each asset is to be distributed.
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(b) Service. The joinder in, or consent to, a petition for
summary administration is not required of a beneficiary who
will receive full distributive share under the proposed
distribution. Any beneficiary and any known or reasonably
ascertainable creditor not joining or consenting shall receive
formal notice of the petition.

{b) (c) Testate Estate. In atestate estate, on the filing of the
petition for summary administration, the decedent’ s will shall
be proved and admitted to probate.

e} (d) Order. If the court determines that the decedent’s
estate qualifies for summary administration, it shall enter an
order distributing the probate assets and specifically
designating the person to whom each asset is to be distributed.

Committee Notes

Verification and service of a petition for summary
administration are governed by rules 5.020, 5.040, and 5.041.
Section 735.206(2), Florida Statutes, relating to diligent search
for, and service of the petition for summary administration on,
reasonably ascertainable creditors is substantive. Nothing in
thisrule isintended to change the effect of the statutory
amendments.

Rule History

1977 Revision: Changes to conform to 1975 statutory
revision. Established the requirements of a petition for
summary administration and provided for the hearing thereon
and the entry of the order of distribution of the assets.

Reasonsfor change

New subdivision (b) is added to ensure compliance with the
fundamental requirements of due process regarding service on
beneficiaries and all known or reasonably ascertainable
creditors. Subsequent subdivisions are relettered accordingly.
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1984 Revision: Extensive revisions and editorial changes.
Committee notes revised.

1988 Revision: Editorial change in caption of (a). Committee
notes revised.

1992 Revision: Editoria changes. Committee notes revised.
Citation form changes in committee notes.

2002 Revision: Replaces “homestead” with “ protected
homestead” in (a)(2) to conform to addition of term in section
731.201(29), Florida Statutes. Committee notes revised.

2003 Revision: Committee notes revised.

2005 Revision: Subdivision (a)(3) amended to include
requirements of section 735.206(2), Florida Statutes.

2007 Revision: Rule substantially rewritten to require
petition to include essentially the same information required to
be stated in a petition for administration and to require the
petitioners to specify facts showing they are entitled to
summary administration. New subdivision (b) added to provide
for formal notice of the petition, and subsequent subdivisions
rel ettered.

Statutory References

8§ 731.104, Fla. Stat. Verification of documents.
88§ 735.201-735.2063, Fla. Stat. Summary administration.

Appendix C, page 39

Reasonsfor change



Proposed rule
Rule References

Fla. Prob. R. 5.020 Pleadings; verification; motions.
Fla. Prob. R. 5.040 Notice.

Fla. Prob. R. 5.041 Service of pleadings and papers.
Fla. Prob. R. 5.205(a)(3) Filing evidence of death.
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RULE 5.645 MANAGEMENT OF PROPERTY OF This rule is proposed because the Committee feels there is a need
NONRESIDENT WARD BY FOREIGN for procedure to guide a foreign guardian who may need to deal
GUARDIAN with Florida-situs property of award.

(a) Pstition. A guardian of the property of a
nonresident ward, duly appointed by a court of another
state, territory, or country, who desires to manage any
part or al of the property of the ward located in this state,
may file a verified petition for authority to manage the
property. The petition shall state:

(1) the circumstances of the guardian’ s appointment;

(2) adescription of the property and its estimated
value; and

(3) the indebtedness, if any, existing against the ward
in this state.

(b) Designation of Resident Agent. The quardian
shall designate a resident agent as required by these rules.

(c) Oath. The guardian shall file an oath as required
by these rules.

(d) Filing of Authenticated Copies. The guardian
shall file authenticated copies of:

(1) letters of quardianship or other authority to act as
quardian; and

Appendix C, page 41



Proposed rule Reasonsfor change

(2) bond or other security, if any.

(e) Order. The court shall determine if the foreign
bond or other security is sufficient to guarantee the
faithful management of the ward’ s property in this state.
The court may reguire a new guardian’s bond in this state
in an amount it deems necessary. The order shall
authorize the guardian to manage the property and shall
specifically describe the property.

Committee Notes

Rule History

2007 Revision: New rule.

Statutory References

8 744.306, Fla. Stat. Foreign guardians.
8 744.307, Fla. Stat. Foreign guardian may manage the
property of nonresident ward.

Rule References

Fla. Prob. R. 5.110 Address designation for personal
representative or guardian; designation of resident agent
and acceptance.

Fla. Prob. R. 5.600 Oath.
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RULE 5.650. RESIGNATION OR DISQUALIFICATION
OF GUARDIAN; APPOINTMENT OF
SUCCESSOR

(@ Resignation and Petition for Discharge. [NO
CHANGE]

(b) Contents.[NO CHANGE]

() Final Report. [NO CHANGE]
(d) Notice.[NO CHANGE]

(e) Service.[NO CHANGE]

(f) Objections.[NO CHANGE]

(g) Disposition of Objections.[NO CHANGE]

(h) Discharge.[NO CHANGE]

Subdivision (i) is deleted as unnecessary because the right to
waive is substantive. See, e.g., 8731.302, Fla. Stat.
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and

discharge:

(i) Disgualification. Any guardian who is improperly
appointed, or who becomes disqualified to act after
appointment, shall immediately file aresignation and petition
for discharge and proceed in accordance with thisrule.

() Nonresident Guardians. Nonresident guardians
appointed before October 1, 1989, shall not be automatically
disqualified to serve and shall not be required to resign and
initiate their own removal.
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RULE 5.670. TERMINATION OF GUARDIANSHIP ON

(@)
(b)
(©
(d)
(€)
(f)
@)
(h)

CHANGE OF DOMICILE OF RESIDENT
WARD

Petition for Discharge.[NO CHANGE]
Contents of Petition. [NO CHANGE]
Final Report. [NO CHANGE]

Notice. [NO CHANGE]

Service.[NO CHANGE]

Objections. [NO CHANGE]

Disposition of Objections. [NO CHANGE]

Discharge. [NO CHANGE]

Reasonsfor change

Subdivision (i) is deleted as unnecessary because the right to
waive is substantive. See, e.g., §731.302, Fla. Stat.
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RULE 5.697. MAGISTRATES REVIEW OF
GUARDIANSHIP INVENTORIES,
ACCOUNTINGS, AND PLANS

(a) General Magistrates. The court may appoint genera
magistrates to review guardianship inventories, accountings,
and plans. General magistrates shall be members of The
Florida Bar and shall continue in office until removed by the
court. The order appointing a general magistrate shall be
recorded. Each general magistrate shall take the oath required
of officers of the court by the Florida Constitution. The oath
shall be recorded before the magistrate begins to act.

(b) Special M agistrates. In connection with the court’s
review of guardianship inventories, accountings, and plans, the
court may appoint members of The Florida Bar as special
magistrates for any particular service required by the court.
Specia magistrates shall be governed by all laws and rules
relating to general magistrates except special magistrates shall
not be required to take an oath unless specifically required by
the court. For good cause shown, the court may appoint a
person other than a member of The Florida Bar as a special
magistrate.

(c) General Powers and Duties. Every magistrate shall act
under the direction of the court. Process issued by a magistrate
shall be directed as provided by law. All grounds for
disgualification of ajudge shall apply to magistrates.

Reasonsfor change

The addition of the word “inventories’ in the title and in
subdivisions () and (b) is deemed by the Committee to be a
logical addition to the rule, due to the similarities between
inventories on the one hand, and accountings and plans on the
other.
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(d) Hearings. Hearings before any magistrate may be held in
the county where the action is pending, or at any other place by
order of the court for the convenience of the witnesses or the
parties. A magistrate shall give notice of hearings to all parties.
If any party fails to appear, the magistrate may proceed ex
parte or may continue the hearing to a future day, with notice
to the absent party. The magistrate shall proceed with
reasonable diligence and the least practicable delay. Any party
may apply to the court for an order directing the magistrate to
accelerate the proceedings and to make a report promptly.
Evidence shall be taken in writing or by electronic recording by
the magistrate or by some other person under the magistrate’ s
authority in the magistrate’' s presence and shall be filed with
the magistrate’ s report. The magistrate may examine and take
testimony from the parties and their witnesses under oath, on
all matters authorized by the court for review by the magistrate
and may require production of all books, papers, writings,
vouchers, and other documents applicable to those matters. The
magistrate shall admit only evidence that would be admissible
in court. The magistrate may take al actions concerning
evidence that may be taken by the court.

(e) Magistrate's Report. The magistrate’ s report shall
contain a description of the matters considered and the
magistrate’ s conclusions and any recommendations. No part of
any statement of facts, account, charge, deposition,
examination, or answer used before the magistrate shall be
recited.
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(f) Filing Report; Service; Exceptions. The magistrate shall
file areport with the court and serve copies on the parties. The
parties may serve exceptions to the report within 10 days from
the date the report is served on them. If no exceptions are
timely filed, the court shall take appropriate action on the
report. All timely filed exceptions sray shall be heard by the
court on reasonable notice by any party.

Committee Notes
RuleHistory

1991 Revision: Thisis anew rule, patterned after Florida
Rule of Civil Procedure 1.490.

1992 Revision: Editorial change. Citation form changein
committee notes.

2004 Revision: Change in nomenclature from “master” to
“magistrate” to track similar change in the Florida Statutes.

2007 Revision: Title of rule and subdivisions (a) and (b)
amended to include inventories. “ Shall” substituted for “may”
in last sentence of subdivision (f). Committee notes revised.

Statutory Reference

8§ 744.369(2), Fla. Stat. Judicia review of guardianship
reports.

Reasonsfor change

Substitution of “shall” for “may” in subdivision (f) is deemed
necessary because the Committee is of the opinion that a
hearing under these circumstances is mandatory.
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Rule References

Fla. Prob. R. 5.095 Genera and special magistrates.
Fla. R. Civ. P. 1.490 Magistrates.
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RULE 5.710 REPORTS OF PUBLIC GUARDIAN

The public gl_Jardian, asthe guardi_an _of award, shqll sabmn

ala alla) gae-o ala =Tala

(@) aninitia report as required by law;

(b) annual guardianship reports, which shall include the
dates of quarterly visits to the ward, as required by law;

(c) areport within 6 months of his or her appointment as
quardian of award, which shall also be filed with the executive
director of the Statewide Public Guardianship Office, stating:

(1) the public quardian’s efforts to locate a family member
or friend, other person, bank, or corporation to act as guardian
of the ward; and

(2) the ward' s potential to be restored to capacity;

(d) an annual report, filed with the Statewide Public
Guardianship Office, by September 1 for the preceding fiscal
vear, on the operations of the office of public guardian; and

(e) areport of an independent audit by a qualified certified
public accountant, filed with the Statewide Public
Guardianship Office every 2 years.

Reasonsfor change

The rule has been completely rewritten to provide more
specificity about what reports and other information a public
guardian must file, either with the court or with the Statewide
Public Guardianship Office.

Aninitial report is required by section 744.362, Florida
Statutes.

An annua report is required by section 744.367, Florida
Statutes.

A report on efforts to locate a family member or other possible
guardian and on the ward’ s potential to be restored to capacity
isrequired by section 744.708(2), Florida Statutes.

An annual report on the operations of the office of public
guardian is required by section 744.708(3), Florida Statutes.

An independent audit is required by section 744.708(5)(a),
Florida Statutes.
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Proposed rule Reasonsfor change
Committee Notes
Rule History
1987 Revision: Thisis anew rule and was promulgated to
establish procedures to accommodate the Public Guardian Act.
See § 744.701, et seq., Fla. Stat. See also Fla. Prob. R. 5.560.

1989 Revision: Prior rule adopted as temporary emergency
rule.

1991 Revision: Editoria changes.
1992 Revision: Citation form changes in committee notes.

2007 Revision: Rule extensively amended to specify reports
apublic guardian is required to file.

Statutory Reference
88 744.701-744.709, Fla. Stat. Public Guardianship Act.
Rule Reference

Fla. Prob. R. 5.560 Petition for appointment of guardian of an
incapacitated person.
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