Supreme Court of Florida

No. SC081890

IN RE: AMENDMENTS TO THE RULES
REGULATING THE FLORIDA BAR.

[November 19, 2009]
PER CURIAM.,
This matter is before the Court on the petition of The Florida Bar proposing
amendments tthe Rules Regulating the Florida B&8eeR. Regulating Fla. Bar
1-12.1. We have jurisdictionSeeart. V, 8§ 15, Fla. Const.
The omnibus petition, which proposes new rules and amendments to existing
rules, was approved by the Board of Governors. Fomotice of the proposed

amendments was published in the September 1, 2008, is§be &lorida Bar

News In the notice, the Bar directed interested parties to file their comments
directly with the Court. Thereafter, on October 7, 2008, the Bar fieegrbposed
amendments with the Court. The Court received only one comment.

The Bar proposes amendments to rulk&s6l(Delinquent Members):-3.7

(Reinstatement to Membership)318 (Right to Inventory); -B.10 (Appearance by



Non-Florida Lawyer in a Floda Court); 34.3 (Committees);-¥.5 (Retired,
Resigned, Inactive, Delinquent Membersjt2.1 (Amendment to Rules;
Authority; Notice; Procedures; Comments} 2 (Nominations for President
Elect); 27.3 (Creation of Sections and Divisions)23 (Gerrally); 3-3.2 (Board
of Governors of The Florida Bar):33 (Counsel for The Florida Bary:334
(Publication of Discipline); &.1 (Generally); 3.2 (Procedures Upon Criminal or
Professional Misconduct; Discipline Upon Determination or Judgment of @Guil
Criminal Misconduct); 37.4 (Grievance Committee Procedures)..G
(Procedures Before a Referee)].3 (Procedures Before Supreme Court of
Florida); 37.11 (General Rules of Procedure)7.33 (Incapacity Not Related to
Misconduct); 37.17 (Vexatios Conduct and Limitation of Filings):#4.5 (Fees
and Costs for Legal Services)}148 (Conflict of Interest; Prohibited and Other
Transactions); 4.9 (Conflict of Interest; Former Client): /418 (Duties to
Prospective Client);-2.4 (Lawyer Serving ashird-Party Neutral); 43.3 (Candor
Toward the Tribunal);4 . 2 ( Communi cati ons Con-cernin
7.4 (Direct Contact With Prospective Clients)7 4 (Advertisements in the
Electronic Media Other Than Comput#&ccessed Communications), 747
(Evaluation of Advertisements):4.10 (Lawyer Referral Services):844
(Misconduct); 51.1 (Trust Accounts);8.2 (Trust Accounting Records and

Procedures);8.5 (Standards for Certification);:&9 (Manner of Certification);-6



10.3 (Minimum Continuig Legal Education Standards}16.4 (Reporting
Requirements);4.0.5 (Delinquency and Appeal):1®.6 (Reinstatement); 1&3
(Recommendations and Disposition of Complaints)7 I0(Proceedings for
Injunctive Relief); 167.2 (Proceedings for Indirect @rinal Contempt); 1.3
(Enforcement of Award of Civil Penalty); 4411 (Arbitration Proceedings); 1T7.2
(Definitions); 1#1.4 (Registration); 1-1.5 (Termination or Withdrawal of
Registration); and 171.9 (Continuing Legal Education Requirement). After
considering the Bards petition and the
Bardés proposals, except as foll ows.

The Court modifies or declines to adopt the following proposals. The Bar
proposes new rule-3.4 (Publication of Discipline) to explain tipeiblication of
disciplinary sanctionsSeeR. Regulating Fla. Bar-8.1 (Types of Discipline).
After reviewing the proposal, the Court has determined that the new rule would
benefit from further clarification. On occasion, respondents mistakenly cenclud
t hat admoni shments are confidential san
Publ i shed. 0o These respondents do not u

admonishments will not be publishedSouthern Reportear in The Florida Bar

News To resolve thigonfusion, the Court modifies the proposal by adding the

following language to subdivision (d):

AnNot to be Publishedo does not have
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Aconfidential . 0 The Florida Bar may

specific orders of admonishmenton®@r 6 s websit e. Furt
Bar may provide information regarding an admonishment upon
inquiry.

Next, the proposed amendment to rule.8 (Fees and Costs for Legal
Services) includes definitions for the
feed i n the Comment . The Court declines
Comment. If the Bar seeks to define these terms, the definitions should be
thoroughly studied and proposed as a portion of the rule, rather than placed in the
Comment.

In the propsed amendment to rule343 (Candor Toward the Tribunal), the
Bar seeks to add the phrase fi mparti al
paragraph in the Comment . However, the
| egal ar gument o Conmerit alreasly usesthephrase e x i st i ng
Adi sinterested exposition of the | aw. 0
language in the Comment for ruleB43, the Court modifies the proposal to state
Adi sinterested exposition of the | aw. o0

The proposed amentent to rule 47.2(b) Permissible Content of
Advertisements and Unsolicited Written Communications) would have placed a
reqguirement on attorneys who advertise

by | aw. 0 The Court chlaamwe st da hien @thr mrse@h



| aw. O This modification makes it easi e
content of their advertising is permissible.

With regard to the proposed amendment to rul& 1QProceedings for
Injunctive Relief), the Court odifies proposed subdivisions (e) (Record) and (f)

(Review by the Supreme Court of Florida) to conform with the language in
existingrule37 . 6 (n) (4) (nADenial of a motion to
remove an item from the record may be reviewed irsémee manner as provided

for in the rule on appellate review und
modifies the proposed amendment to rule/1®D (Proceedings for Indirect

Criminal Contempt), subdivisions (d) (Record) and (e) (Review by the Repre

Court of Florida) to conform with the language in existing rule&n)(4).

The Court modifies the proposed amendment to rulé.14Arbitration
Proceedings), subdivision (a), by remov
t ri bun alion,dhe Cdumdedirsksitd adopt proposed subdivision (f)

(Referral by Referees).

Also, the Court modifies the proposed amendment to rute 3.7
(Termination or Withdrawal of Registration). The Bar asserts that the proposed
amendments to subdivisionf@ ul d add Ai nvoluntary pl ac
statuso as a ground for termination of

proposed subdivision (a) does not provi



pl acement on inacti ve esbprapbsadsuled?5tor hus,
clearly include that phrase.

Finally, the Court declines to adopt the proposed amendment to-7ule 4
(Advertisements in the Electronic Media Other Than Compiiteessed
Communications), which would have removed the requirémhen nonlawyer
spokespersons in advertising disclose that they are not lawyers. A similar proposal

was submitted to the Court in re Amendments to the Rules Requlating the

Florida Ba® Advertising 971 So. 2d 763, 764 (Fla. 2007). In that case, the Ba
proposed amending rule7?5 to reach a result similar to the one it seeks in the
present case. The Court declined to adopt that proposed amendment and stated:

Next, current rule 4.5 requires a nonlawyer spokesperson who
speaks on behalf of a laewyor law firm to comply with certain
requirements. The spokesperson must identify himself or herself as a
spokesperson. Also, the spokesperson must disclose that he or she is
not an attorney practicing with the lawyer or firm. The proposal for
rule 47.5 would change the rule regarding affirmative disclosures by
spokespersons. ... In comparison to the proposal, the established
requirements are consistently unambiguous in any advertising
situation, simple to apply, and, thus, provide greater protetbr the
public. Therefore, the Court does not adopt the proposal.

Id. The same reasoning applies to the current proposal.
Accordingly, the Court adopts the amendments to the Rules Regulating the
Florida Bar as set forth in the appendix to this apin Deletions are indicated by

struckthrough type, and new language is indicated by underscoring. The

t



comments are offered for explanation and guidance only and are not adopted as an
official part of the rules. The amendments shall become effectitelomary 1,
2010, at 12:01 a.m.

It is so ordered.

QUINCE, C.J., and PARIENTE, LEWIS, CANADY, POLSTON, LABARGA,
and PERRY, JJ., concur.

THE FILING OF A MOTION FOR REHEARING SHALL NOT ALTER THE
EFFECTIVE DATE OF THESE AMENDMENTS.

Original Proceeding Rules Regulating the Florida Bar

John F. Harkness, Jr., Executive Director, The Florida Bar, Tallahassee, Florida,
for Petitioner
Timothy P. Chinaris, Montgomery, Alabama,

Responding with comments



APPENDIX

RULES REGULATING THE FLORIDA BAR
CHAPTER 1. GENERAL
1-3. MEMBERSHIP
RULE 1-3.6 DELINQUENT MEMBERS

Any person now or hereafter licensed to practice law in Florida shall be
deemed a delinquent member if the member:

(@) fails to pay membership fees;

(b) fails to compy with continuing legal education or basic skills course
requirements;

(c) fails to pay the costs assessed in diversion or disciplinary cases within
30 days after the disciplinary decision or diversion recommendation becomes final,
unless such time is extded by the board of governors for good cause shown;

(d) fails to make restitution imposed in diversion cases or disciplinary
proceedings within the time specified in the order in such cases or proceedings,
unless the time is extended by the board okgoers for good cause shown;

(e) fails to pay fees imposed as part of diversion for more 9880 days
after the diversion recommendation became final, unless such time is extended by
the board of governors for good cause shown; or

() fails to pay anward entered in fee arbitration proceedings conducted
under the authority stated elsewhere in these rule8@tidays or more have
elapsed since the date on which the award became final, unless such time is
extended by the board of governors for goocseahown.

Delinquent members shall not engage in the practice of law in Florida nor be
entitled to any privileges and benefits accorded to members of The Florida Bar in
good standing.



RULE 1-3.7 REINSTATEMENT TO MEMBERSHIP

(@) Eligibility for Reinstat ement. Members who have retiredeen

delinguent-in-the-paymentof-membershipfeedieen delinquenh-continding
legal-educationrequiremerftsr a period of time not in excess of 5 years are

eligible for reinstatement under this rule. Time shaltdleulated from the day of

the retirementmembership-fees-delinguenoy continuing-legal-edueation

delinquency.
Inactive members may also seek reinstatement under this rule.

(b) Petitions Required A member seeking reinstatement must file a
petitionwith the executive director setting forth the reason for inactive status,
retirement, or delinquency and showing good cause why the petition for
reinstatement should be granted. The petition shall be on a form approved by the
board of governors and thetp@ner shall furnish such information on such form
as the board of governors may require. The petition shall be accompanied by a
nonrefundable reinstatement fee of $150 and payment of all arrearages unless
adjusted by the executive director with coneunge of the executive committee for
good cause shown. Inactive members shall not be required to pay the
reinstatement fee. No member shall be reinstated if, from the petition or from
investigation conducted, the petitioner is not of good moral chamautiemorally
fit to practice law or if the member is delinquent in compliance with the continuing
legal education or basic skills course requirements.

If the executive director is in doubt as to approval of a petition the executive
director may refer theggition to the board of governors for its action. Action of
the executive director or board of governors denying a petition for reinstatement
may be reviewed upon petition to the Supreme Court of Florida.

(c) Members Who Have Retired or Been Delinquent foLess Than 5
Years, But More Than 3 Years Members who have retired or been delinquent
for less than 5 years, but more than 3 years, shall have completed 10 hours of
continuing legal education courses for each year or portion thereof that the member
hadretired or was deemed delinquent.

(d) Members Who Have Retired or Been Delinquent for 5 Years or
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More. Members who have retired or have been deemed delinquent for a period of
5 years or longer shall not be reinstated under this rule and must be recadmitte
upon application to and approval by the Florida Board of Bar Examiners.

(e) Members Delinquent 60 Days or LessReinstatement from
membership fees delinquency accomplished within 60 days from the date of
delinquency shall be deemed to relate backeaaltite before the delinquency.
Any member reinstated within the -6y period shall not be subject to
disciplinary sanction for practicing law in Florida during that time.

) Inactive Members. Inactive members may be reinstated to
membership in goodatding by petition filed with the executive director, in the
form and as provided in (b) above, except:

(1) If the member has been inactive for greater than 5 years, but has
been authorized to and either actively practiced law in another jurisdiction for
the entire period of time or held a position that requires a license as an attorney,
the member shall be required to complete the Florida Law Update continuing
legal education course as part of continuing legal education requirements.

(2) If the membehas been inactive for greater than 5 years and has
been authorized to but has not actively practiced law in another jurisdiction or
held a position that requires a license as an attorney for the entire period of
time, the member shall be required to cortetbe basic skills course
requirement and the d@ur continuing legal education requirement.

(3) Aninactive member shall not be eligible for reinstatement until
all applicable continuing legal education requirements have been completed and
the remainmng portion of membership fees for members in good standing for the
current fiscal year have been paid.

RULE 1-3.8 RIGHT TO INVENTORY

€) Appointment; Grounds; Authority. Whenever an attorney is
suspended, disbarred, becomes a delinquent memberpalsamgractice,
disappears, dies, or suffers an involuntary leave of absence due to military service,
catastrophic iliness, or injury, and no partner, personal representative, or other
responsible party capable of conducting the attorney's affairs is kioaawmst, the
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appropriate circuit court, upon proper proof of the fact, may appoint an attorney or
attorneys to inventory the files of the subject attorney (hereinafter referred to as
“"the subject attorney") and to take such action as seems indicatedetict phe
interests of clients of the subject attorney.

(b) Maintenance of Attorney-Client Confidences. Any attorney so
appointed shall not disclose any information contained in files so inventoried
without the consent of the client to whom such filates except as necessary to
carry out the order of the court that appointed the attorney to make the inventory.

(©) Status and Purpose of Inventory Attorney. Nothing herein creates
an attorney and client, fiduciary, or other relationship between tie@tory
attorney and the subject attorney. The purpose of appointing an inventory attorney
Is to avoid prejudice to clients of the subject attorney and, as a secondary result,
prevent or reduce claims against the subject attorney for such prejudice as may
otherwise occur.

(d) Rules of Procedure.The Florida Rules of Civil Procedure are
applicable to proceedings under this rule.

(e) Designationof Inventory Attorney. Each member of the bar who
practices law in Florida shall designate another member@¥FIdrida Bar who
has agreed to serve as inventory attorney under thisonoieided, however, that
no designation is required with respect
an employee of a governmental entitythen the services of an inventatyorney
become necessary, an authorized representative of The Florida Bar shall contact
the designated member and determine the
The designated member shall not be under any obligation to serve as inventory
attorney

RULE 1-3.10 APPEARANCE BY NON-FLORIDA LAWYER
IN A FLORIDA COURT

(@) Non-Florida Lawyer Appearing in a Florida Court . A practicing
lawyer of another state, in good standing and currently eligible to practice, may,
upon association of a member of THerlela Bar and verified motion, be permitted
to practice upon such conditions as the court deems appropriate under the
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circumstances of the case. Such lawyer shall comply with the applicable portions
of this rule and the Florida Rules of Judicial Admirasbn.

(1) Application of Rules Regulating The Florida Barawyers
permitted to appear by this rule shall be subject to these Rules Regulating The
Florida Bar while engaged in the permitted representation.

(2) General Practice ProhibitedNonFlorida lawyers shall not be
permitted to engage in a general practice before Florida courts. For purposes
of this rule more than 3 appearances within a@®pperiod in separate
representations shall be presumed to be a "general practice."”

(3) Effect of Professinal Discipline or ContemptNon-Florida
lawyers who have been disciplined or held in contempt by reason of
misconduct committed while engaged in representation that is permitted by
this rule shall thereafter be denied admission under this rule and the
applicable provisions of the Florida Rules of Judicial Administration.

(b) Lawyer Prohibited From Appearing. No lawyer is authorized to
appear pursuant to this rule or the applicable portions of the Florida Rules of
Judicial Administration if the lawyer:

(1) Is disbarred or suspended from practice in any jurisdiction;
(2) is a Florida residentunless the attorney has an application

pending for admission to The Florida Bar and has not previously been denied
admission to The Florida Bar

(3) is a membeof The Florida Bar but ineligible to practice law;

(4) has previously been disciplined or held in contempt by reason
of misconduct committed while engaged in representation permitted pursuant
to this rule;

(5) has failed to provide notice to The Flai8ar or pay the filing
fee as required by this rule; or

(6) is engaged in a "general practice" as defined elsewhere in this
rule.
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(c) Content of Verified Motion for Leave to Appear. Any verified
motion filed under this rule or the applicable provisiohthe Florida Rules of
Judicial Administration shall include:

(1) a statement identifying all jurisdictions in which the lawyer is
currently eligible to practice law;

(2) a statement identifying by date, case name, and case number all
other matters in Brida state courts in which pro hac vice admission has been
sought in the preceding 5 years, and whether such admission was granted or
denied;

(3) a statement identifying all jurisdictions in which the lawyer has
been disciplined in any manner in the piog 5 years and the sanction
imposed, or all jurisdictions in which the lawyer has pending any disciplinary
proceeding, including the date of the disciplinary action and the nature of the
violation, as appropriate;

(4) a statement identifying the date which the legal
representation at issue commenced and the party or parties represented,

(5) a statement that all applicable provisions of this rule and the
applicable provisions of the Florida Rules of Judicial Administration have
been read and that therifd motion complies with those rules;

(6) the name, record bar address, and membership status of the
Florida Bar member or members associated for purposes of the
representation;

(7) a certificate indicating service of the verified motion upon all
counséof record in the matter in which leave to appear pro hac vice is sought
and upon The Florida Bar at its Tallahassee office accompanied by a
nonrefundable $2500filing fee made payable to The Florida Bar or notice
of the waiver of the fee; and

(8) a verfication by the lawyer seeking to appear pursuant to this
rule or the applicable provisions of the Florida Rules of Judicial
Administration and the signature of the Florida Bar member or members
associated for purposes of the representation.
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1-4. BOARD OF GOVERNORS
RULE 1-4.3 COMMITTEES

The board of governors shall create an executive committee composed of the
president, presiderglect, chais of the budgetoemmittee chair-of-the
communicationsemmitteg disciplinary review, anehai—ef-thdegislation
committes, president of the young lawyers division, 2 members of the board
appointed by the president, and 3 members of the board elected by the board to act
upon such matters as arise and require disposition between meetings of the board; a
budgetcommittee composed of 9 members withi€ar staggered terms; grievance
committees as provided for in chapter 3; unlicensed practice of law committees as
provided for in chapter 10; and a professional ethics committee.

1-7. MEMBERSHIP FEES AND FISCAL GNTROL

RULE 1-7.5 RETIRED, RESIGNEDB-INACTIVE,
DELINQUENT MEMBERS

A member who is retiredesigredijnactive, or delinquent shall not practice
law in this state until reinstated as provided in these rules.

1-12. AMENDMENTS

RULE 1-12.1 AMENDMENT TO RULES; AUTHORITY; NOTICE;
PROCEDURES; COMMENTS

(@) Authority to Amend. The board of governors of The Florida Bar
shall have the authority to amend chapérschedule-A,thereto-ana@nd 9, as
well asthe standards for the individual areas of certiftogt#-and-Qwithin
chapter 6f these Rules Regulating The Florida Bar, consistent with the notice,
publication, and commentequirementgrovided below. Only the Supreme Court
of Florida shall have the authority to amend all other chapters of thése Ru
Regulating The Florida Bar.

(b) Proposed Amendments Any member of The Florida Bar in good
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standing or a section or committee of The Florida Bar may request the board of
governors to consider an amendment to these Rules Regulating The Florida Bar.

(©) Board Review of Proposed AmendmentsThe board of governors
shall review proposed amendments by referral of the proposal to an appropriate
committee thereof for substantive review. After substantive review, an appropriate
committee of the board sha#lview the proposal for consistency with these rules
and the policies of The Florida Bar. After completion of review, a
recommendation concerning the proposal shall be made to the board.

(d) Notice of Proposed Board Action Notice of the proposed actioh
the board on a proposed amendment shall be given in an edition of The Florida Bar
News that is published prior to the meeting of the board at which the board action
Is taken. The notice shall identify the rule(s) to be amended and shall state in
geneal terms the nature of the proposed amendments.

(e) Comments by Members Any member may request a copy of the
proposed amendments and may file written comments concerning them. The
comments shall be filed with the executive director sufficiently in ackwaf the
board meeting to allow for copying and distribution to the members of the board.

() Approval of Amendments Amendments to other than chaptéys
schedule-A-theretoaiidcand 9, as well abe standards for the individual areas of
certification—~-and-9within chapter ®f these Rules Regulating The Florida Bar
shall be by petition to the Supreme Court of Florida. Petitions to amend these
Rules Regulating The Florida Bar may be filed by the board of governors or by 50
members in good standingrovided that any amendments proposed by members
of the bar shall be filed 90 days after filing them with The Florida Bar.

(9) Notice of Intent to File Petition. Notice of intent to file a petition to
amend these Rules Regulating The Florida Bar dlegtiublished in The Florida
Bar News at least 30 days before the filing of the petition. The notice shall set
forth the text of the proposed amendments, state the date the petition will be filed,
and state that any comments or objections must be filéavd0 days of filing the
petition. A copy of all comments or objections shall be served on the executive
director of The Florida Bar and any persons who may have made an appearance in
the matter.
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(h) Action by the Supreme Court of Florida The court sall review all
proposed amendments filed under this rule and such amendments shall not become
effective until an order is issued approving them. Final action of the court shall be
reported in The Florida Bar News.

(1) Waiver. On good cause shown, theudomay waive any or all of the
provisions of this rule.

CHAPTER 2. BYLAWS OF THE FLORIDA BAR
2-4. OFFICERS
BYLAW 2 -4.5 NOMINATIONS FOR PRESIDENT-ELECT

(@) Policies The Board of Governors of The Florida Bar is hereby
authorized to adopt standipglicies that govern the conduct of candidates and
aspirants seeking support for their nomination as candidates, which shall include
creation of a committee to oversee the conduct of such individuals and
promulgation of sanctions for failure to comply lwthese rules or the policies
adopted by authority hereof.

(b) Nominations Process Any member of The Florida Bar in good
standing may be nominated as a candidate for presadiecttby petition signed by
not fewer than 1 percent of the members of Tlweidkh Bar in good standing.

Such nominating petitions shall be filed with the executive director at the
headquarters office on or after November 15 and on or before 5:00 p.m., eastern
time, December 15 of the year preceding the election. Nomineesrsthaite

their written acceptance upon such petition. In the event that no member of The
Florida Bar in good standing shall be nominated, the board of governors shall
thereafter nominate at least 1 candidate for the office of presatksit

o ' o-theoffice of
5 breceding the



21-asturther specified-in-standing-board-policies—In-the-eventof arunotf-election,
| o . i 20

2-7. SECTIONS AND DIVISIONS

BYLAW 2 -7.3 CREATION OF SECTIONS AND DIVISIONS

Sections and divisions may be created or abolished by the board of governors
as deemed necessary or desirable.

(@) Sections. The following sections of The Flola Bar have been
created by the board of governors:

(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)
(10)
(11)
(12
(13)
(14)

Administrative Law Section;

Appellate Practice Section;

Business Law Section;

City, County and Local Government Law Section;
Criminal Law Section;

Elder Law Section;

Entertanment, Arts, and Sports Law Section;
Environmental and Land Use Law Section;
Equal Opportunities Law Section;

Family Law Section;

General Practice, Solo and Small Firm Section;
Government Lawyer Section;

Health Law Section;

International Law Section;

Labor and Employment Law Section;

(16} Practice Management-and Development Section;
(1#6) Public Interest Law Section;

(187) Real Property, Probate, and Trust Law Section;
(198) Tax Section;

(2019) Trial Lawyers Sectionand

(210) Workers' Compensation Section.

(b) Divisions. The following divisions of The Florida Bar have been
created by the board of governors:
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(1) Out-of-State Division; and
(2) Young Lawyers Division.

CHAPTER 3. RULES OF DISCIPLINE
3-2. DEFINTIONS
RULE 3-2.1 GENERALLY
Wherever used in these rules the following words or terms shall have the
meaning herein set forth unless the use thereof shall clearly indicate a different

meaning:

(@) Bar Counsel A member of The Florida Bar representingeTFlorida
Bar in any proceeding under these rules.

(b) The Board or the Board of Governors The board of governors of
The Florida Bar.

(c) Complainant or Complaining Witness Any person who has
complained of the conduct of any member of The Floridat@any officer or
agency of The Florida Bar.

(d) This Court or the Court. The Supreme Court of Florida.

(e) Court of this State. A state court authorized and established by the
constitution or laws of the state of Florida.

() Diversion to Practiceand Professionalism Enhancement
Programs. The removal of a disciplinary matter from the disciplinary system and
placement of the matter in a skills enhancement program in lieu of a disciplinary
sanction.

(9) Executive Committee The executive committes the board of
governors of The Florida Bar.

(h) Executive Director. The executive director of The Florida Bar.
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(1) Practice and Professionalism Enhancement ProgramsPrograms
operated either as a diversion from disciplinary action or as a paristiglidary
sanction that are intended to provide educational opportunities to members of the
bar for enhancing skills and avoiding misconduct allegations.

() Probable Cause A finding by an authorized agency that there is
cause to believe that a memioéThe Florida Bar is guilty of misconduct
justifying disciplinary action.

(K) Referral to Practice and Professionalism Enhancement Programs
Placement of a lawyer in skills enhancement programs as a disciplinary sanction.

() Referee A judge or retied judge appointed to conduct proceedings
as provided under these rules.

(m) Respondent A member of The Florida Bar or an attorney subject to
these rules who is accused of misconduct or whose conduct is under investigation.

(n) Staff Counsel A lawye employee of The Florida Bar designated by
the executive director and authorized by these Rules Regulating The Florida Bar to
approve formal complaints, conditional guilty pleas for consent judgments, and
diversion recommendations and to make appointmipar counsel.

(0) Chief Branch Discipline Counsel Chief branch discipline counsel is
the counsel in charge of a branch office of The Florida Bar. Any counsel
employed by The Florida Bar may serve as chief branch discipline counsel at the
direction ofthe regularly assigned chief branch discipline counsel or staff counsel.

(p) Designated Reviewer The designated reviewer is a member of the
board of governors responsible for review and other specific duties as assigned
with respect to a particular guance committee or mattefhe designated
reviewer for a special grievance committee will be selected by the president and
approved by the board.

Q) Final Adjudication. A decision by the authorized disciplinary
authority or court issuing a sanctiom frofessional misconduct that is not subject
to judicial review except on direct appeal to the Supreme Court of the United
States.
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3-3. JURISDICTION TO ENFORCE RULES
RULE 3-3.2 BOARD OF GOVERNORS OF THE FLORIDA BAR

(@) Responsibility of Board. Theboard is assigned the responsibility of
maintaining high ethical standards among the members of The Florida Bar. The
board shall supervise and conduct disciplinary proceedings in accordance with the
provisions of these rules.

(b) Authority to File a Formal Complaint. No formal complaint shall
be filed by The Florida Bar in disciplinary proceedings against a member of the bar
unlessthere-shal-first bé of the following conditions has been met:

(1) Finding of Probable CauseA formal complaint may b&led if
there has beea finding under these rules that probable cause exists to believe
that the respondent is guilty of misconduct justifying disciplinary agban

(2) Emergency Suspension or Probatiofs formal complaint may
be filed ifthe members the subject of an order of emergency suspension or
emergency probation that is based on the same misconduct that is the subject
matter of the formal complaipbrunless

(3) Felony Determination or AdjudicationA formal complaint
may be filed ifthe respondent has been determined or adjudged to be guilty of
the commission of a felopprunless

(4) Discipline In Another Jurisdictian A formal complaint may be
filed if the respondent has been disciplined by another entity having
jurisdiction overthe practice of laver—with-the-conecurrence-of-the-chair of

the grievance committee,

(5) Felony Charges A formal complaint may be fileil a member
has been charged with commission of a felony under applicable law that
warrants the imposition of diggine and if the chair of the grievance
committee agrees. A decision of the grievance committee chair to not file a
formal complaint shall be reviewed by the full grievance committee. The
grievance committee may affirm or reverse the decision

(6) Discipline on Action of the Florida Judicial Qualifications
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Commission A formal complaint may be filed if the Supreme Court of

Florida has adjudged the respondent guilty of judicial misconduct in an action
brought by the Florida Judicial Qualifications Comsits, the respondent is

no longer a judicial officer, and the facts warrant imposing disciplinary
sanctions.

(c) Executive Committee All acts and discretion required by the board
under these Rules of Discipline may be exercised by its executive coenmitte
between meetings of the board as may from time to time be authorized by standing
board of governors' policies.

RULE 3-3.3 COUNSEL FOR THE FLORIDA BAR

(a) Authority of Board of Governors. The board may employ staff
counsel and bar counsel for Theiiida Bar to perform such duties, as may be
assigned, under the direction of the executive director.

(b) Appointment of Bar Counsel. Staff counsel may designate members
of The Florida Bar to serve as bar counsel to represent The Florida Bar in
disciplinary proceedingsBarcounsel-shallnotbe-a-memberofthe board-or of a
grievance committee, except that a

(c) Appointment of Board Members Limited. A member of the board
may represent The Florida Bar on any review proceeding under-fule 3

(d) Appointment of Grievance Committee Members Limited. A
member of a grievance committee may represent the bar in any proceeding before
a referee and any review by the supreme court under{{lg iBthe case was not
considered by the grievance committee omciwithe member serves.

(e) Compensation. Bar counsel may be compensated in accordance with
budgetary policies adopted by the board.

3-5. TYPES OF DISCIPLINE

RULE 3-5.4 PUBLICATION OF DISCIPLINE
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(a) Nature of Sanctions. All disciplinary sanctionsas defined in rules
3-5.1 and 3.2, or their predecessors, of these Rules Requlating The Florida Bar in
disciplinary cases opened after March 16, 1990 are public information.
Admonishments for minor misconduct entered in disciplinary cases opened on or
before March 16, 1990 are confidential.

(b) Disclosure on Inquiry. All public disciplinary sanctions shall be
disclosed upon inquiry.

(c) Manner of Publication. Unless otherwise directed by the court, and
subject to the exceptions set forth below, ablc disciplinary sanctions may be
published for public information in print or electronic media.

(d) Limited Exception for Admonishments Issued by the Supreme
Court of Florida. All admonishments issued by the court containing the heading
"Not to be Pubshed" shall not be published in the official court reporter and shall
not be published ifhe Florida BarNews

nNot to be Publishedo does not have t
Florida Bar may post information reqgarding specific orders ofcamshment on
t he Bar 6s website. Further, t he Bar m a

admonishment upon inquiry.

Comment

All disciplinary sanctions as defined in rule$3 and 35.2, or their
predecessors, entered in cases opened on or after Mart®9D are public
information. Therefore, an inquiry into the conduct of a member of the bar will
result in a disclosure of all such sanctions.

The public policy of this state is to provide reasonable means of access to
public information. In furtherase of this policy, this rule is enacted so that all
persons may understand what public information concerning lawyer disciplinary
sanctions is available and in what format. This rule does not alter current court
procedure or other requirements.

Admonishnents are issued for minor misconduct and are the lowest form of
disciplinary sanction. An admonishment is often issued for technical rule violations
or for rule violations that did not result in harm. The court's orders imposing
admonishments contain thedding "Not to be Published" and this rule directs that
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those admonishments not be publishe8anthern Reporteand directs The
Florida Bar not to publish those admonishments in its newspHpeflorida Bar
News The court does so in order to maintaitangible difference between the
sanctions of admonishment and public reprimand.

This rule does not bar disclosure of admonishments upon inquiry, whether
written, oral, or electronic, and does not bar publication of admonishments on any
website of The Brida Bar.

3-6. EMPLOYMENT OF CERTAIN ATTORNEYS
OR FORMER ATTORNEYS

RULE 3-6.1 GENERALLY

(a) Authorization and Application. An-authorized-business-entity-(as
defined-elsewhere-intheserl&X)cept as limited in this rule, persons or entities

providing legal servicemay employ suspended attorneys and former attorneys
who have been disbarred or whose disciplinary resignations have been allowed [for
purposes of this rule such attorneys and former attorneys are referresithens

Al ndi viudy &lc ¢ s kroshtihmids—vriudluead{pubjeettor fNem
the-exceptions-setforth-below-these-individuals togerform those services that

may ethically be performed by nonlawyers employed by authorized business
entities.

(a)—Definition-of- Employment—An individual subject to this rule shall
be considered am-employee-@mployed byanautherized-businesmntity

providing legal services the individual is a salaried or hourly employee

volunteer workefor-an-authorized-business-eptior an independent contractor
providing services tan-autherized-busindbe entity.

(b) Employment by Former Subordinates Prohibited for a Period of 3
Years. An individual subject to this rule may not, for a period of 3 years from the
entry of the oder pursuant to which the suspension, disciplinary resignation, or
disbarment became effective, or until the individual is reinstated or readmitted to
the practice of law, whichever occurs sooner, be employed by or work under the
supervision of another atiney who was supervised by the individual at the time of
or subsequent to the acts giving rise to the order.
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(c) Notice of Employment Required. Before employment commences
the emploeyeentity shall provide The Florida Bar with a notice of employment and
a detailed description of the intended services to be provided by the
emploeyeadividual subject to this rule

(d) Prohibited Conduct.

(1) Direct Client Contact Individuals subject to this rule shall not
have direct contact with any client. Directetit contact does not include the
participation of the individual as an observer in any meeting, hearing, or
interaction between a supervising attorney and a client.

(2) Trust Funds or PropertyIndividuals subject to this rule shall
not receive, disburser otherwise handle trust funds or property.

(3) Practice of Law Individuals subject to this rule shall not
engage in conduct that constitutes the practice of law and such individuals
shall not hold themselves out as being eligible to do so.

(e) Quarterly Reports by Empleyedndividual and Employer
Required. The individual subject to this rufempleyeennd employer shall
submit sworn information reports to The Florida Bar. Such reports shall be filed
quarterly, based on the calendar year, and deciiatements that no aspect of the
employee'svork of the individual subject to this ruleas involved the unlicensed
practice of law, that thempleyeadividual subject to this ruleas had no direct
client contact, that thempleyeandividual subjecta this ruledid not receive,
disburse, or otherwise handle trust funds or property, and that the
emploeyeadividual subject to this ruless not being supervised by an attorney
whom theempleyeandividual subject to this rulsupervised within the 3 years
immediately previous to the date of the suspension, disbarment, or disciplinary
resignation.

3-7. PROCEDURES

RULE 3-7.2 PROCEDURES UPON CRIMINAL OR PROFESSIONAL
MISCONDUCT,; DISCIPLINE UPON DETERMINATION OR JUDGMENT
OF GUILT OF CRIMINAL MISCONDUCT |
DISCIPLINE ON REMOVAL FROM JUDICIAL OFFICE
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(@) Definitions.

(1) Judgment of Guilt For the purposes of t
of guiltodo shall Il nclude only those ca
proceeding enters an order adjudicating tlspaoadent guilty of the offense(s)
charged.

(2) Determination of Guilt For the purposes of these rules,
Adetermination of guiltodo shal/l I ncl uo
the criminal proceeding enters an order withholding adjudication of the
respondentds guilt of the offense(s)

convicted attorney has entered a plea of guilty to criminal charges, those cases
in which the convicted attorney has entered a no contest plea to criminal
charges, those cases in whibk jury has rendered a verdict of guilty of

criminal charges, and those cases in which the trial judge in a bench trial has
rendered a verdict of guilty of criminal charges.

(3) Convicted Attorney For the purposes of
at t o shallangan an attorney who has had either a determination or
judgment of guilt entered by the trial court in the criminal proceeding.

(b) Determination or Judgment of Guilt, Admissibility; Proof of

Guilt. Determination or judgment of guilt of a membeiTae Florida Bar by a

court of competent jurisdiction upon trial of or plea to any crime under the laws of
this state, or under the laws under which any other court making such
determination or entering such judgment exercises its jurisdiction, shall be
admissible in proceedings under these rules and shall be conclusive proof of guilt
of the criminal offense(s) charged for the purposes of these rules.

(c) Notice of Institution of Felony Criminal Charges. Upon the

institution of a felony criminal charge aigst a member of The Florida Bar by the
filing of an indictment or information the member shall within 10 days of the
institution of the felony criminal charges notify the executive director of The
Florida Bar of such charges. Notice shall include a afplye document(s)
evidencing institution of the charges.

If the state attorney whose office is assigned to a felony criminal case is

aware that the defendant is a member of The Florida Bar, the state attorney shall
provide a copy of the indictment offanmation to the executive director.
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(d) Notice of Determination or Judgment of Guilt of Felony Charges

(1) Trial Judge. If any such determination or judgment is entered
in a court of the State of Florida, the trial judge shall, within 10 days of the
date on which the determination or judgment is entered, give notice thereof to
the executive director of The Florida Bar and shall include a certified copy of
the document(s) on which the determination or judgment was entered.

(2) Clerk of Court. If any such determination or judgment is
entered in a court of the State of Florida, the clerk thereof shall, within 10
days of the date on which the determination or judgment is entered, give
notice thereof to the executive director and shall include a certifipg of
the document(s) on which the determination or judgment was entered.

(3) State Attorneylf the state attorney whose office is assigned to
a felony criminal case is aware that the defendant is a member of The Florida
Bar, the state attorney shgllse notice of the determination or judgment of
guilt to the executive director and shall include a copy of the document(s)
evidencing such determination or judgment.

(e) Notice by Members of Determination or Judgment of Guilt of All
Criminal Charges. A member of The Florida Bar shall within 10 days of entry of
a determination or judgment for any criminal offense, which was entered on or
after August 1, 2006, notify the executive director of The Florida Bar of such
determination or judgment. Notice shaltlude a copy of the document(s) on
which such determination or judgment was entered.

() Suspension by Judgment of Guilt (Felonies)Upon receiving notice
that a member of the bar has been determined to be or adjudicated guilty of a
felony,thebarwi | f il e a fANotice of Determinat:.
Supreme Court of Florida. A copy of the document(s) on which the determination
or judgment is based shall be attached to the notice. Upon the filing of the notice
with the Supreme Court ofdtida and service of such notice upon the respondent,
the respondent shall stand suspended as a member of The Florida Bar as defined in
rule 35.1(e).

(9) Petition to Modify or Terminate Suspension At any time after

the filing of a notice of determitian or judgment of guilt, the respondent may file
a petition with the Supreme Court of Florida to modify or terminate such
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suspension and shall serve a copy thereof upon the executive director. The filing
of such petition shall not operate as a stayefsuspension imposed under the
authority of this rule.

(h) Appointment of Referee. Upon the entry of an order of suspension,
as provided above, the supreme court shall promptly appoint or direct the
appointment of a referee.

(1) Hearing on Petition td'erminate or Modify Suspensioiihe
referee shall hear a petition to terminate or modify a suspension imposed
under this rule within 7 days of appointment and submit a report and
recommendation to the Supreme Court of Florida within 7 days of the date of
the hearing. The referee shall recommend termination or modification of the
suspension only if the suspended member can demonstrate that the member is
not the convicted person or that the criminal offense is not a felony.

(2) Hearing on Sanctionsin adlition to conducting a hearing on a
petition to terminate or modify a suspension entered under this rule, the
referee shall also hear argument concerning the appropriate sanction to be
imposed and file a report and recommendation with the supreme cthat in
same manner and form as provided in rule@m) of these rules. The
hearing shall be held and a report and recommendation shall be filed with the
supreme court within 90 days of assignment as referee.

The respondent may challenge the impositioa sanction only on the
grounds of mistaken identity or whether the conduct involved constitutes a felony
under applicable law. The respondent may present relevant character evidence and
relevant matters of mitigation regarding the proper sanction to fbesiea. The
respondent may not contest the findings of guilt in the criminal proceedings. A
respondent who entered a plea in the criminal proceedings may be allowed to
explain the circumstances concerning the entry of the plea for purposes of
mitigation.

The report and recommendations of the referee may be reviewed in the same
manner as provided in rule?37 of these rules.

(1) Appeal of Conviction. If an appeal is taken by the respondent from
the determination or judgment in the criminal proceeding suspension shall
remain in effect during the appeal. If on review the cause is remanded for further
proceedings, the suspension shall remain in effect until the final disposition of the

- 27-



criminal cause unless modified or terminated by the Supreme @fdtidrida as
elsewhere provided.

Further, the suspension imposed shall remain in effect until civil rights have
been restored and until the respondent is reinstated.

() Expunction. Upon motion of the respondent, the Supreme Court of
Florida may expung a sanction entered under this rule when a final disposition of
the criminal cause has resulted in acquittal or dismissal. A respondent who is the
subject of a sanction that is expunged under this rule may lawfully deny or fail to
acknowledge the sanctipexcept when the respondent is a candidate for election
or appointment to judicial office, or as otherwise required by law.

(K) Waiver of Time Limits. The respondent may waive the time
requirements set forth in this rule by written request made tagmaved by the
referee or supreme court.

(1 Professional Misconduct in Foreign Jurisdiction.

(1) Notice of Discipline by a Foreign JurisdictiorA member of
The Florida Bar who has submitted a disciplinary resignation or otherwise
surrendered a liceago practice law in lieu of disciplinary sanction, or has
been disbarred or suspended from the practice of law by a court or other
authorized disciplinary agency of another state or by a federal court shall
within 30 days after the effective datetbé& dsciplinary resignation,
disbarment or suspension file with the Supreme Court of Florida and the
executive director of The Florida Bar a copy of the order or judgment
effecting suchdisciplinary resignationdisbarment or suspension.

(2) Effect ofAdJudlcatlon or Discipline by a Forelgn Jurlsdlctlon

ender—theseumle@n petltlon of The Florlda Bar supported bv a copy of a

final adjudication by a foreign court or disciplinary authority, the Supreme
Court of Floridamay issue an order suspending on an emergency basis the
member who is the subject of the final adjudication. All of the conditions not
in conflict with this rule applicable to issuance of emergency suspension
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orders elsewhere within these Rules Requlafimg Florida Bar shall be
applicable to orders entered under this rule.

(m) Discipline Upon Removal From Judicial Office.

(1) Notice of Removallf an order of the Supreme Court of Florida
removes a member of The Florida Bar from judicial office fdidial
misconduct, the clerk of the supreme court shall forward a copy of the order
of removal to the executive director of The Florida Bar.

(2) Filing of Formal Complaint Upon receipt of an order
removing a member from judicial office for judicial msw@uct, the bar may
file a formal complaint with the court and seek appropriate discipline.

(3) Admissibility of Order; Conclusive Proof of Fact¥he order
of removal shall be admissible in proceedings under these rules and shall be
conclusive proof othe facts on which the judicial misconduct was found by
the court.

(4) Determination of Lawyer Misconducit he issue of whether the
facts establishing the judicial misconduct also support a finding of lawyer
misconduct shall be determined by the refdr@ased on the record of the

proceedings.

RULE 3-7.4 GRIEVANCE COMMITTEE PROCEDURES

(@) Notice of Hearing. When notice of a grievance committee hearing is
sent to the respondent, such notice shall be accompanied by a list of the grievance
committee melbers.

(b) Complaint Filed With Grievance Committee. A complaint
received by a committee direct from a complainant shall be reported to the
appropriate bar counsel for docketing and assignment of a case number, unless the
committee resolves the complawithin 10 days after receipt of the complaint. A
written report to bar counsel shall include the following information:
compl ainant6s name and address, respond
committee, copy of complaint letter or summary of thed oomplaint made, and
the name of the committee member assigned to the investigation. Formal
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investigation by a grievance committee may proceed after the matter has been
referred to bar counsel for docketing.

(c) Investigation. A grievance committee required to consider all
charges of misconduct forwarded to the committee by bar counsel whether based
upon a written complaint or not.

(d) Conduct of Proceedings The proceedings of grievance committees
may be informal in nature and the committeeslsialbe bound by the rules of
evidence.

(e) No Delay for Civil or Criminal Proceedings. An investigation shall
not be deferred or suspended without the approval of the board even though the
respondent is made a party to civil litigation or is a defehdars acquitted in a
criminal action, notwithstanding that either of such proceedings involves the
subject matter of the investigation.

() Counsel and Investigators Upon request of a grievance committee,
staff counsel may appoint a bar counsel oinaastigator to assist the committee
in an investigation. Bar counsel shall assist each grievance committee in carrying
out its investigative and administrative duties and shall prepare status reports for
the committee, notify complainants and respondeht®mmittee actions as
appropriate, and prepare all reports reflecting committee findings of probable
cause, no probable cause, recommended discipline for minor misconduct, and
letters of advice after no probable cause findings.

(9) Quorum, Panels, andvote.

(1) Quorum Three members of the committee, 2 of whom must be
lawyers, shall constitute a quorum.

(2) Panels The grievance committee may be divided into panels
of not fewer than 3 members, 2 of whom must be lawyers. Division of the
grievance conmittee into panels shall only be upon concurrence of the
designated reviewer and the chair of the grievance committee. -hieenBer
panel shall elect 1 of 1ts | awyer men
If the chair or vicechair is a member & 3member panel, the chair or vice
chair shall be the presiding officer.

(3) Vote All findings of probable cause and recommendations of
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guilt of minor misconduct shall be made by affirmative vote of a majority of
the committee members present, whichamnty must number at least 2
members. There shall be no required minimum number of lawyer members
voting in order to satisfy the requirements of this rule. The number of
committee members voting for or against the committee report shall be
recorded. Mority reports may be filed. A lawyer grievance committee
member may not vote on the disposition of any matter in which that member
served as the investigating member of the committee.

(h) Rights and Responsibilities of the RespondentThe respondent
may be required to testify and to produce evidence as any other witness unless the
respondent claims a privilege or right properly available to the respondent under
applicable federal or state law. The respondent may be accompanied by counsel.
At a reasonlale time before any finding of probable cause or minor misconduct is
made, the respondent shall be advised of the conduct that is being investigated and
the rules that may have been violated. The respondent shall be provided with all
materials considerday the committee and shall be given an opportunity to make a
written statement, sworn or unsworn, explaining, refuting, or admitting the alleged
misconduct.

(1) Rights of the Complaining Withess The complaining witness is not
a party to the disciplinargroceeding. Unless it is found to be impractical by the
chair of the grievance committee due to unreasonable delay or other good cause,
the complainant shall be granted the right to be present at any grievance committee
hearing when the respondent isgaet before the committee. Neither
unwillingness nor neglect of the complaining witness to cooperate, nor settlement,
compromise, or restitution, will excuse the completion of an investigation. The
complaining witness shall have no right to appeal.

() Finding of No Probable Cause

(1) Authority of Grievance Committe@\ grievance committee
may terminate an investigation by finding that no probable cause exists to
believe that the respondent has violated these rules. The committee may issue
a letter d advice to the respondent in connection with the finding of no
probable cause.

(2) Notice of Committee ActiorBar counsel shall notify the
respondent and complainant of the action of the committee.
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(3) Effect of No Probable Cause Findind finding o no probable
cause by a grievance committee shall not preclude the reopening of the case
and further proceedings therein.

(4) Disposition of Committee FiledJpon the termination of the
grievance committeebds I nvesforwagladt i o n
to bar counsel for disposition in accord with established bar policy.

(K) Letter Reports in No Probable Cause CasesUpon a finding of no
probable cause, bar counsel will submit a letter report of the no probable cause
finding to the complainanpresiding member, investigating member, and the
respondent, including any documentation deemed appropriate by bar counsel and
explaining why the complaint did not warrant further proceedings. Letters of
advice issued by a grievance committee in conmeetith findings of no probable
cause shall be signed by the presiding member of the committee. Letter reports
and letters of advice shall not constitute a disciplinary sanction.

(1 Preparation, Forwarding, and Review of Grievance Committee
Complaints. If a grievance committee finds probable cause, the bar counsel
assigned to the committee shall promptly prepare a record of its investigation and a
formal complaint. The record before the committee shall consist of all reports,
correspondence, papersdéor recordings furnished to or received from the
respondent, and the transcript of grievance committee meetings or hearings, if the
proceedings were attended by a court reporter; provided, however, that the
committee may retire into private session tbate the issues involved and to reach
a decision as to the action to be taken. The formal complaint shall be approved by
the member of the committee who presided in the proceeding. The formal
complaint shall be in such form as shall be prescribed bydaed. If the
presiding member of the grievance committee disagrees with the form of the
complaint, the presiding member may direct bar counsel to make changes
accordingly. If bar counsel does not agree with the changes, the matter shall be
referred tolhe designated reviewer of the committee for appropriate action. When
a formal complaint by a grievance committee is not referred to the designated
reviewer, or returned to the grievance committee for further action, the formal
complaint shall be promptliprwarded to and reviewed by staff counsel who shall
file the formal complaint, and furnish a copy of the formal complaint to the
respondent. A copy of the record shall be made available to the respondent at the
respondent 0s expense.

If, at any time befre the filing of a formal complaint, bar counsel, staff
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counsel, and the designated reviewer all agree that appropriate reasons indicate that
the formal complaint should not be filed, the case may be returned to the grievance
committee for further action.

(m) Recommendation of Admonishment for Minor Misconduct If the
committee recommends an admonishment for minor misconduct, the grievance
committee report shall be drafted by bar counsel and signed by the presiding

member. The committee reportneedanlg c | ude: (1) the comn
recommendations regarding the admonishment, revocation of certification, and
conditions of recertification; (2) the

of administration of the admonishment; (3) a summary of any addltcharges

that will be dismissed if the admonishment is approved; (4) any comment on
mitigating, aggravating, or evidentiary matters that the committee believes will be
helpful to the board in passing upon the admonishment recommendation; and (5)
an adnmssion of minor misconduct signed by the respondent, if the respondent has
admitted guilt to minor misconduct. No record need be submitted with such a
report. After the presiding member signs the grievance committee report, the
report shall be returned bar counsel. The report recommending an
admonishment shall be forwarded to staff counsel and the designated reviewer for
review. If staff counsel does not return the report to the grievance committee to
remedy a defect therein, or if the designatedereer does not present the same to
the disciplinary review committee for action by the board, the report shall then be
served on the respondent by bar counsel.

(n) Rejection of Admonishment The order of admonishment shall
become final unless rejected te respondent within 15 days after service upon
the respondent. If rejected by the respondent, the report shall be referred to bar
counsel and referee for trial on complaint of minor misconduct to be prepared by
bar counsel as in the case of a findifgmbable cause.

(0) Recommendation of Diversion to Remedial ProgramsA
grievance committee may recommend, as an alternative to issuing a finding of
minor misconduct or no probable cause with a letter of advice, diversion of the
disciplinary case to practice and professionalism enhancement program as
provided elsewhere in these rules. A respondent may reject the diversion
recommendation in the same manner as provided in the rules applicable to
rejection of findings of minor misconduct. In the evidrat a respondent rejects a
recommendation of diversion, the matter shall be returned to the committee for
further proceedings.
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(p) Preparation, Review, and Filing of Complaint When a grievance
committee formal complaint is not referred to the discgiypreview committee,
or returned to the grievance committee, staff counsel shall sign the complaint and
file the same in the Supreme Court of Florida, serve a copy on the respondent, and
request the Supreme Court of Florida to assign a referee to tguke. |If
probable cause is found by the board, bar counsel will prepare the formal
complaint.

RULE 3-7.6 PROCEDURES BEFORE A REFEREE
(@) Referees

(1) Appointment The chief justice shall have the power to appoint
referees to try disciplinary sas and to delegate to a chief judge of a judicial
circuit the power to appoint referees
Such appointees shall ordinarily be active county or circuit judges, but the
chief justice may appoint retired judges.

(2) Minimum Qualifications To be eligible for appointment as a
referee under this rule the judge must have previously served as a judicial
referee in proceedings instituted under these rules before February 1, 2010, at
12:01 a.m., or must have received theneddraining materials approved by
the Supreme Court of Florida and certified to the chief judge that the training
materials have been reviewed.

(b) Trial by Referee. When a finding has been made by a grievance
committee or by the board that there issgato believe that a member of The
Florida Bar is guilty of misconduct justifying disciplinary action, and the formal
complaint based on such finding of probable cause has been assigned by the chief
justice for trial before a referee, the proceeding ttiereshall be an adversary
proceeding that shall be conducted as hereinafter set forth.

(c) Pretrial Conference. Within 60 days of the order assigning the case
to the referee, the referee shall conduct a pretrial conference. The purpose of the
conferene is to set a schedule for the proceedings, including discovery deadlines
and a final hearing date. The referee shall enter a written order in the proceedings
reflecting the schedule determined at the conference.
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(d) Venue The trial shall be held in ¢hcounty in which an alleged
offense occurred or in the county where the respondent resides or practices law or
last practiced law in Florida, whichever shall be designated by the Supreme Court
of Florida; provided, however, that if the respondent is mesalent of Florida
and if the alleged offense is not committed in Florida, the trial shall be held in a
county designated by the chief justice.

(e) Style of Proceedings All proceedings instituted by The Florida Bar
shall be styled "The Florida Bar, @plainant, v. (name of respondent),
Respondent,” and "In The Supreme Court of Florida (Before a Referee)."

) Nature of Proceedings

(1) Administrative in CharacterA disciplinary proceeding is
neither civil nor criminal but is a quagidicial adminstrative proceeding.
The Florida Rules of Civil Procedure apply except as otherwise provided in
this rule.

(2) Discovery. Discovery shall be available to the parties in
accordance with the Florida Rules of Civil Procedure.

(9) Bar Counsel Bar counsethall make such investigation as is
necessary and shall prepare and prosecute with utmost diligence any case assigned.

(h) Pleadings Pleadings may be informal and shall comply with the
following requirements:

(1) Complaint; Consolidation and Severan

(A) Filing. The complaint shall be filed in the Supreme Court of
Florida.

(B) Content. The complaint shall set forth the particular act or acts
of conduct for which the attorney is sought to be disciplined.

(C) Joinder of Charges and RespondeStjerance. A complaint
may embrace any number of charges against 1 or more respondents, and
charges may be against any 1 or any number of respondents; but a
severance may be granted by the referee when the ends of justice require
it.
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(2) Answer and Motin. The respondent shall answer the
complaint and, as a part thereof or by separate motion, may challenge only the
sufficiency of the complaint and the jurisdiction of the forum. All other
defenses shall be i ncorpor astverghayi n t he
invoke any proper privilege, immunity, or disability available to the
respondent. All pleadings of the respondent must be filed within 20 days of
service of a copy of the complaint.

(3) Reply.l f the respondent s atteswer s
or affirmative defense, a reply thereto may be filed within 10 days of the date
of service of a copy upon bar counsel, but failure to file such a reply shall not
prejudice The Florida Bar. Al | affir
answer shalbe considered as denied by The Florida Bar.

(4) Disposition of MotionsHearings upon motions may be
deferred until the final hearing, and, whenever heard, rulings thereon may be
reserved until termination of the final hearing.

(5) Filing and Service oPleadings.

(A) Prior to Appointment of Referee. Any pleadings filed in a case
prior to appointment of a referee shall be filed with the Supreme Court
of Florida and shall bear a certificate of service showing parties upon
whom service of copies has beeade. On appointment of referee, the
Supreme Court of Florida shall notify the parties of such appointment
and forward all pleadings filed with the court to the referee for action.

(B) After Appointment of Referee. All pleadings, motions, notices,
andorders filed after appointment of a referee shall be filed with the
referee and shall bear a certificate of service showing service of a copy
on staff counsel and bar counsel of The Florida Bar and on all interested
parties to the proceedings.

(6) Amendmat. Pleadings may be amended by order of the
referee, and a reasonable time shall be given within which to respond thereto.

(7) Expediting the Trial.If it shall be made to appear that the date

of final hearing should be expedited in the public intetbstreferee may, in
the refereeds discretion, shorten t he
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requirements as provided in this rule.

(8) Disqualification of RefereeUpon motion of either party, a
referee may be disqualified from service in th@sananner and to the same
extent that a trial judge may be disqualified under existing law from acting in
a judicial capacity. In the event of disqualification, the chief justice shall
appoint a successor.

(1) Notice of Final Hearing. The cause may betsdown for trial by
either party or the referee upon not
held as soon as possible following the expiration of 10 days from the filing of the

respondent 6s answer, or i f henosuchanswere r
is due.
() The Respondent Unless the respondent claims a privilege or right

properly available under applicable federal or state law, the respondent may be
called as a witness by The Florida Bar to make specific and complete discbsure
all matters material to the issues. When the respondent is subpoenaed to appear
and give testimony or to produce books, papers, or documents and refuses to
answer or to produce such books, papers, or documents, or, having been duly
sworn to testify, rises to answer any proper question, the respondent may be
cited for contempt of the court.

(K) Complaining Witness The complaining witness is not a party to the
disciplinary proceeding, and shall have no rights other than those of any other
witness. Hbwever, unless it is found to be impractical due to unreasonable delay
or other good cause, and after the complaining witness has testified during the case
in chief, the referee may grant the complaining witness the right to be present at
any hearing whethe respondent is also present. A complaining witness may be
called upon to testify and produce evidence as any other witness. Neither
unwillingness nor neglect of the complaining withess to cooperate, nor settlement,
compromise, or restitution will exee failure to complete any trial. The
complaining witness shall have no right to appeal.

) Parol Evidence Evidence other than that contained in a written
attorneyclient contract may not be used in proceedings conducted under the Rules
Regulating The-lorida Bar to vary the terms of that contract, except competent
evidence other than that contained in a written fee contract may be used only if
necessary to resolve issues of excessive fees or excessive costs.
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(m) Refereeds Report

(1) Contents of Regt. Within 30 days after the conclusion of a
trial before a referee or 10 days after the referee receives the transcripts of all
hearings, whichever is later, or within such extended period of time as may be
allowed by the chief justice for good causewh, the referee shall make a
report and enter it as part of the record, but failure to enter the report in the
time prescribed shall not deprive the
report shall include:

(A) a finding of fact as to each item ofgsnonduct of which the
respondent is charged, which findings of fact shall enjoy the same
presumption of correctness as the judgment of the trier of fact in a civil
proceeding;

(B) recommendations as to whether the respondent should be found
guilty of misonduct justifying disciplinary measures;

(C) recommendations as to the disciplinary measures to be applied;

(D) a statement of any past disciplinary measures as to the
respondent that are on record with the executive director of The Florida
Bar or that therwise become known to the referee through evidence
properly admitted by the referee during the course of the proceedings
(after a finding of guilt, all evidence of prior disciplinary measures may
be offered by bar counsel subject to appropriate objecti@xplanation
by respondent); and

(E) a statement of costs incurred and recommendations as to the
manner in which such costs should be taxed.

(2) Fiing. The refereebds report and rec
all cases be transmitted together to$lupreme Court of Florida. Copies of
the report shall be served on the parties including staff counsel. Bar counsel
will make a copy of the record, as furnished, available to other parties on
request and payment of the actual costs of reproduciibareport of referee
and record shall not be filed until the time for filing a motion to assess costs
has expired and no motion has been filed or, if the motion was timely filed,
until the motion has been considered and a ruling entered.
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(n) The Record

(1) Recording of TestimonyAll hearings at which testimony is
presented shall be attended by a court reporter who shall record all testimony.
Transcripts of such testimony are not required to be filed in the matter, unless
requested by a party, who shadlypthe cost of transcription directly, or
ordered by the referee, in which case the costs thereof are subject to
assessment as elsewhere provided in these rules.

(2) Contents.The record shall include all items properly filed in
the cause including plesd)s, recorded testimony, if transcribed, exhibits in
evidence, and the report of the referee.

(3) Preparation and Filing.The referee, with the assistance of bar
counsel, shall prepare the record, certify that the record is complete, serve a
copy of theindex of the record on the respondent and The Florida Bar, and
file the record with the office of the clerk of the Supreme Court of Florida.

(4) Supplementing or Removing Items from the Recdtde
respondent and The Florida Bar may seek to supplefmemétord or have
items removed from the record by filing a motion with the referee for such
purpose, provided such motion is filed within 15 days of the service of the
index. Denial of a motion to supplement the record or to remove an item
from the recad may be reviewed in the same manner as provided for in the
rule on appellate review under these rules.

(0) Plea of Guilty by Respondent At any time during the progress of
disciplinary proceedings, a respondent may tender a plea of guilty.

(1) Before Rling of Complaint. If the plea is tendered before filing
of a complaint by staff counsel, such plea shall be tendered in writing to the
grievance committee or bar counsel.

(2) After Filing of Complaint.If the complaint has been filed
against the respalent, the respondent may enter a plea of guilty thereto by
filing the same in writing with the referee to whom the cause has been
assigned for trial. Such referee shall take such testimony thereto as may be
advised, following which the referee will entereport as otherwise provided.

(3) Unconditional. An unconditional plea of guilty shall not
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preclude review as to disciplinary measures imposed.

(4) Procedure Except as herein provided, all procedure in relation
to disposition of the cause on pledguilty shall be as elsewhere provided in
these rules.

(p)  Cost of Review or Reproduction

(1) The charge for reproduction, when photocopying or other
reproduction is performed by the bar, for the purposes of these rules shall be
as determined and pudihed annually by the executive director. In addition
to reproduction charges, the bar may charge a reasonable fee incident to a
request to review disciplinary records or for research into the records of
disciplinary proceedings and identification of domnts to be reproduced.

(2) When the bar is requested to reproduce documents that are
voluminous or is requested to produce transcripts in the possession of the bar,
the bar may decline to reproduce the documents in the offices of the bar and
shall informthe requesting person of the following options:

(A) purchase of the transcripts from the court reporter service that
produced them;

(B) purchase of the documents from the third party from whom the
bar received them; or

(C) designation of a commerciahptocopy service to which the bar
shall deliver the original documents to be copied, at the requesting
partyods expense, provided the photoc
return the original documents and not to release them to any person
withouttheba 6 s consent .
Q) Costs

(1) Taxable CostsTaxable costs of the proceedings shall include
only:

(A) investigative costs, including travel and -@ftpocket expenses;

(B)court reporterso fees;
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(C) copy costs;

(D) telephone charges;

(E) fees for traslation services;

(F) witness expenses, including travel and-oldpocket expenses;
(G)travel and oubf-pocket expenses of the referee;

(H) travel and oubf-pocket expenses of counsel in the
proceedings, including of the respondent if acting asselyand

() an administrative fee in the amount of $1250 when costs are
assessed in favor of the bar.

(2) Discretion of RefereeThe referee shall have discretion to
award costs and, absent an abuse of o
be revesed.

(3) Assessment of Bar Cost/hen the bar is successful, in whole
or in part, the referee may assess th

it is shown that the costs of the bar were unnecessary, excessive, or
improperly authenticated.

(4) Assessment of RMenghebadient 6s Cost
unsuccessful in the prosecution of a particular matter, the referee may assess
the respondentds costs against the ba
issue of either law or fact raised by the.ba

(5) Time for Filing Motion to Assess Costa party shall file a
statement of costs incurred in a referee proceeding and a request for payment
of same within 15 days after written notice by the referee that the report of
referee has been completedabthe time that a guilty plea for consent
judgment is filed. Failure to timely file a motion, without good cause, shall
be considered as a waiver of the right to request reimbursement of costs or to
object to a request for reimbursement of costs. Thg fram whom costs
are sought shall have 10 days from the date the motion was filed in which to
serve an objection. Because costs may not be assessed against the respondent
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unless the bar is successful in some part and because costs may not be
assessedgainst the bar unless the referee finds the lack of a justiciable issue
of law or fact, this subdivision shall not be construed to require the filing of a
motion to assess costs before the referee when doing so is not appropriate.

Court Comment

Acompreensi ve refereeds report under su
reviewing court so that the court need
Il ntent or return the report to the refe
should list and address éaissue in the case and cite to available authority for the
refereeds recommendati ons concerning gu

Comment

Provisions for assessment of costs in proceedings before the Supreme Court
of Florida are addressed in rule/ 3.

RULE 3-7.7 PROCEDURES BEFORE SUPREME COURT OF
FLORIDA

All reports of a referee and all judgments entered in proceedings under these
rules shall be subject to review by the Supreme Court of Florida in the following
manner:

(@) Right of Review.

(1) Any party to goroceeding may procure review of a report of a
referee or a judgment, or any specified portion thereof, entered under these
rules.

(2) The Supreme Court of Florida shall review all reports and

judgments of referees recommending probation, public reprimand
suspension, disbarment, or resignation pending disciplinary proceedings.

(3) A refereebds report that does no

reprimand, suspension, disbarment, or resignation pending disciplinary
proceedings, shall be final if not appealed.
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(b) Appointment of Bar Counsel The board or staff counsel, if
authorized by the board, may appoint new or additional bar counsel to represent
The Florida Bar on any review.

(c) Procedure for Review Review by the Supreme Court of Florida
shall be inaccordance with the following procedures:

(1) Time for Review Proceedings for review shall be commenced
within 60 days of the date on which the referee serves a copy of the referee
report on the respondent and The Florida Bar. Prompt written notilbe of
boardbés action, if any, shal/l be c¢comn
proceeding shall be commenced by filing with the Supreme Court of Florida a
petition for review, specifying those portions of the report of a referee sought
to be reviewed. Within@days after service of such petition, the opposing
party may file a crospetition for review specifying any additional portion of
the report that said party desires reviewed. The filing of such petition or
crosspetition shall be jurisdictional as ta@view to be procured as a matter
of right, but the court may, in its discretion, consider afligdd petition or
crosspetition upon a showing of good cause.

(2) Record on ReviewThe report and record filed by the referee
shall constitute the recoah review. If hearings were held at which
testimony was heard, but no transcripts thereof were filed in the matter, the
party seeking review shall order preparation of all such transcripts, file the
original thereof with the court, and serve copies orofising party, on or
before the time of filing of the initial brief, as provided elsewhere in this rule.
The party seeking review shall be responsible for, and pay directly to the
court reporter, the cost of preparation of transcripts. Failure toytiiteebnd

serve all of such transcripts may be
for review.
(3) Briefs. The party first seeking review shall file a brief in

support of the petition for review within 30 days of the filing of the petition.
Theopposing party shall file an answer brief within 20 days after the service
of the brief of the party seeking review, which answer brief shall also support
any crosspetition for review. The party originally seeking review may file a
reply brief within 10days after the service of the answer brief.

(4) Oral Argument Request for oral argument may be filed in any
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case wherein a petition for review is filed, at the time of filing the first brief.
If no request is filed, the case will be disposed of witltwal argument
unless the court orders otherwise.

(5) Burden Upon review, the burden shall be upon the party
seeking review to demonstrate that a report of a referee sought to be reviewed
Is erroneous, unlawful, or unjustified.

(6) Judgment of Suprengourt of Florida

(A) Authority. After review, the Supreme Court of Florida shall
enter an appropriate order or judgment. If no review is sought of a
report of a referee entered under the rules and filed in the court, the
findings of fact shall be deead conclusive and the disciplinary measure
recommended by the referee shall be the disciplinary measure imposed
by the court, unless the court directs the parties to submit briefs or oral
argument directed to the suitability of the disciplinary measure
reocmmended by the referee. A refer
no review has been timely filed shall be reported in an order of the
Supreme Court of Florida.

(B) Form. The judgment of the court shall include, where
appropriate, judgment in favor:of

() the party to whom costs are awarded:;

(i) the person(s) to whom restitution is ordered; or

(ii) the person(s) to whom a fee is ordered to be forfeited.

(7) Procedures on Motions to Tax CasfBhe court may consider a
motion to assess costghife motion is filed within 10 days of the entry of the
court's order or opinion where the referee finds the respondent not guilty at
trial and the supreme court, upon review, finds the respondent guilty of at
least 1 rule violation and does not remanddase to the referee for further
proceedings or where the respondent was found qguilty at trial and the supreme
court, upon review, finds the respondent not guilty of any rule violation. The
party from whom costs are sought shall have 10 days from théhéate
motion was filed in which to serve an objection. Failure to timely file a
petition for costs or to timely serve an objection, without good cause, shall be
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considered a waiver of request or objection to the costs and the court may
enter an order withddurther proceedings. If an objection is timely filed, or

the court otherwise directs, the motion shall be remanded to the referee.
Upon remand, the referee shall file a supplemental report that shall include a
statement of costs incurred and the maime&rhich the costs should be
assessed. Any party may seek review of the supplemental report of referee in
the same manner as provided for in this rule for other reports of the referee.

(d) Precedence of ProceedingsPetitions for review in disciplinary
proceedings shall take precedence over all other civil causes in the Supreme Court
of Florida.

(e) Extraordinary Writs . All applications for extraordinary writs that
are concerned with disciplinary proceedings under these rules of discipline shall be
made to the Supreme Court of Florida.

) Florida Rules of Appellate Procedure To the extent necessary to
implement this rule and if not inconsistent herewith, the Florida Rules of Appellate
Procedure shall be applicable to petitions for review in dis@p} proceedings,
provided service on The Florida Bar shall be accomplished by service on bar
counsel and staff counsel.

(9) Contempt by Respondent Whenever it is alleged that a respondent
Is in contempt in a disciplinary proceeding, a petition foolter to show cause
why the respondent should not be held in contempt and the proceedings on such
petition may be filed in and determined by the Supreme Court of Florida or as
provided under rule-3.11(f).

(h) Pending Disciplinary Cases If disbarments ordered by the court,
dismissal without prejudice of other pending cases against the respondent may be
ordered in the courtodos disbarment order

Comment

Subdivision (c)(7) of this rule applies to situations which arise when a referee
finds a respondemtot quilty but the supreme court, on review, finds the
respondent quilty and does not remand the case back to the referee for further
proceedings.Seeg.q.,The Florida Bar v. Pape918 So.2d 240 (Fla. 2005). A
similar situation may also occur whereegpondent is found quilty at trial, but not
guilty by the supreme cour't on review o0
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RULE 3-7.11 GENERAL RULE OF PROCEDURE

(@) Time is Directory. Except as provided herein, the time intervals
required are dirgory only and are not jurisdictional. Failure to observe such
directory intervals may result in contempt of the agency having jurisdiction or of
the Supreme Court of Florida, but will not prejudice the offending party except
where so provided.

(b) Proces. Every member of The Florida Bar is charged with notifying
The Florida Bar of a change of mailing address or military status. Mailing of
registered or certified papers or notices prescribed in these rules to the last mailing
address of an attorney dsosvn by the official records in the office of the
executive director of The Florida Bar shall be sufficient notice and service unless
this court shall direct otherwise. Every attorney of another state who is permitted
to practice for the purpose of a sjieccase before a court of record of this state
may be served by registered or certified mail addressed to said attorney in care of
the Florida attorney who was associated or appeared with the attorney in the
specific case for which the cof-state attaney was permitted to practice or
addressed to said attorney at any address listed by the attorney in the pleadings in
such case.

Provided, however, when a person is represented by counsel service of
process and notices shall be directed to counsel.

(c) Notice in Lieu of Process Every member of The Florida Bar is
within the jurisdiction of the Supreme Court of Florida and its agencies under these
rules, and service of process is not required to obtain jurisdiction over respondents
in disciplinary proceddgs; but due process requires the giving of reasonable
notice and such shall be effective by the service of the complaint upon the
respondent by mailing a copy thereof by registered or certified mail return receipt
requested to the lakhown address oht respondent according to the records of
The Florida Bar or such later address as may be known to the person effecting the
service.

When the respondent is represented by counsel in the matter, due process is

satisfied by the service of the complaintupoh e r espondent s cou|
a copy thereof by registered or certified mail return receipt requested to the last
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known address of the respondentds couns
Bar or such later address as may be known to thempeftecting the service.

(d) Issuance ofSubpoenas Subpoenas for the attendance of witnesses
and the production of documentary evidence other than before a circuit court shall
be issued as follows:

(1) Referees Subpoenas for the attendance of wisessand
production of documentary evidence before a referee shall be issued by the
referee and shall be served in the manner provided by law for the service of
process or by an investigator employed by The Florida Bar.

(2) Grievance CommitteesSubpoenafor the attendance of
witnesses and the production of documentary evidence shall be issued by the
chair or vicechair of a grievance committee in pursuance of an investigation
authorized by the committee. Such subpoenas may be served by any member
of sudh committee, by an investigator employed by The Florida Bar, or in the
manner provided by law for the service of process.

(3) Bar Counsel InvestigationsSubpoenas for the attendance of
witnesses and the production of documentary evidence before baetoun
when same is conducting an initial investigation shall be issued by the chair
or vicechair of a grievance committee to which the matter will be assigned, if
appropriate. Such subpoenas may be served by an investigator employed by
The Florida Bar orn the manner provided by law for the service of process.

(4) After Grievance Committee Action, But Before Appointment of
Referee Subpoenas for the attendance of witnesses and the production of
documentary evidence before bar counsel when same is coggdiucther
investigation after action by a grievance committee, but before appointment
of a referee, shall be issued by the chair or-cltair of the grievance
committee to which the matter was assigned. Such subpoenas may be served
by an investigatorraployed by The Florida Bar or in the manner provided by
law for the service of process.

(5) Board of Governors Subpoenas for the attendance of
witnesses and the production of documentary evidence before the board of
governors shall be issued by the exe® director and shall be served by an
investigator employed by The Florida Bar or in the manner provided by law
for the service of process.
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(6) Confidential Proceedings[no change]
(7) Contempt
(A) Generally. Any persons who without adequatecase fail to

obey such a subpoena served upon them may be cited for contempt of
this court in the manner provided by this rule.

(B) Subpoenas for Trust Accounting Records. Members of the bar
are under an obligation to maintain trust accounting recarascalired
by these rules and, as a condition of the privilege of practicing law in
Florida, may not assert any privilege personal to the lawyer that may be
applicable to production of such records in any disciplinary proceedings
under these rules.

(i) A respondent who has been found in willful
noncompliance with a subpoena for trust accounting records may
be cited for contempt under this rule only if the disciplinary agency
that issued the subpoena shall have first found that no good cause
existed forthe espondent és failure to cor

(i) The disciplinary agency that issued the subpoena shall
hear the issue of noncompliance and issue findings thereon within
30 days of a request for issuance of the notice of noncompliance.

(8) Assistance to Other LawyBisciplinary Jurisdictions Upon
receipt of a subpoena certified to be duly issued under the rules or laws of
another lawyer disciplinary jurisdiction, the executive director may issue a
subpoena directing a person domiciled or found within the stdilooda to
give testimony and/or produce documents or other things for use in the other
lawyer disciplinary proceedings as directed in the subpoena of the other
jurisdiction. The practice and procedure applicable to subpoenas issued under
this subdivisio shall be that of the other jurisdiction, except that:

(A) the testimony or production shall be only in the county wherein
the person resides or is employed, or as otherwise fixed by the executive
director for good cause shown; and

(B) compliance with ay subpoena issued pursuant to this
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subdivision and contempt for failure in this respect shall be sought as
elsewhere provided in these rules.

(e) Oath of Witness Every witness in every proceeding under these
rules shall be sworn to tell the truth. Yabon of this oath shall be an act of
contempt of this court.

) Contempt. When a disciplinary agency, as defined elsewhere in
these rules, finds that a person is in contempt under these rules, such person may
be cited for contempt in the following maer:

(1) Generally

(2A) Petition for Contempt and Order to Show Cause. When a
person is found in contempt by a disciplinary agency, bar counsel shall
file a petition for contempt and order to show cause with the Supreme
Court of Florida.

(2B) Order b Show CauseSuspension for Noncompliance
with Subpoena for Trust Accounting Recard3n review of a petition
for contempt and order to show cause, the supreme court may issue an
order directing the person to show cause why such person should not be
heldin contempt and appropriate sanctions imposed.

On review of a petition for contempt and order to show cause for
noncompliance with a trust accounting subpoena the supreme court may also
issue an order suspending the respondent from the practice of Fdovida
until such time as the member fully complies with the subpoena and any
further order of the court.

The order of the supreme court shall fix a time for a response.

(C) Response to Order to Show Cause.

(i) Generally. Any member subject to an@rtb show
cause shall file a response as directed by the court.

(i) Noncompliance with a Subpoena for Trust Account
Records. Any member subject to an order to show cause for
noncompliance with a subpoena for trust accounting records may
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request the cotir

a. within 10 days of the filing of the petition for
contempt and order to show cause, or such other time as the
court may direct in the order to show cause, to withhold entry
of an order of suspension; or

b. at any time after entry of an order of sespion, to
terminate or modify the order of suspension. The court may
terminate, modify, or withhold entry of an order of suspension
if the member establishes good cause for failure to comply
with the subpoena for trust account records.

(3D) Failure to Rspond t@rder to Show CausdJpon
failure to timely respond to an order to show cause, the matters alleged
in the petition shall be deemed admitted and the supreme court may
enter a judgment of contempt and impose appropriate sanctions. Failure
to respnd may be an additional basis on which a judgment of contempt
may be entered and sanctions imposed.

{4E) Reply of The Florida BarWhen a timely response to an
order to show cause is filed, The Florida Bar shall have 10 days, or such
other time as theupreme court may order, from the date of filing in
which to file a reply.

(5F) Supreme Court ActianAfter expiration of the time to
respond to an order to show cause and no response is timely filed, or
after the reply of The Florida Bar has been filedthe time therefore
has expired without such filing, the supreme court shall review the
matter and issue an appropriate judgment. Such judgment may include
any sanction that a court may impose for contempt and, if the person
found in contempt is a membef The Florida Bar, may include any
disciplinary sanction authorized under these rules.

If the supreme court requires factual findings, the supreme court may

direct appointment of a referee as elsewhere provided in these rules.
Proceedings for contempferred to a referee shall be processed in the same
manner as disciplinary proceedings under these rules, including but not
limited to the procedures provided therein for conditional guilty pleas for
consent judgmentdf the court determines it necesg#o refer a request to
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terminate, modify, or withhold entry of an order of suspension based on a
petition for contempt and order to show cause for noncompliance with a
subpoena for trust account records to a referee for receipt of evidence, the
referee poceedings shall be expedited and conducted in the same manner as
proceedings before a referee on a petition to terminate, modify, or withhold
an order of emergency suspension, as elsewhere provided in these rules.

(6G) Preparation and Filing of Report Beferee and Record.
The referee shall prepare and file a report and the record in cases brought
under this rule. The procedures provided for in the rule on procedure
before a referee elsewhere under these rules shall apply to the
preparation, filing, ath review of the record herein.

(¥H) Appellate Review of Report of Referee. Any party to the
contempt proceedings may seek review of the report of referee in the
manner provided in the rule on appellate review of disciplinary
proceedings under these rules

(2) Failure to Respond to Official Bar Inquiries

(A) Petition for Contempt and Order to Show Cause. When a
respondent is found in contempt by a disciplinary agency for failure to
respond to an official bar inquiry without good cause shown, bar dounse
shall file a petition for contempt and order to show cause with the
Supreme Court of Florida.

(B) Response to Petition for Contempt and Order to Show Cause.
The respondent shall have 10 days from the date of filing of a petition
authorized by this sulpdsion in which to file a response.

(C) Supreme Court Action.

(i) Entry of Suspension Order. After a response has been
filed, or the time for a response has expired, and unless otherwise
ordered by the court, an order shall be entered suspending the
respondent for failure to respond to an official bar inquiry until
further order of the court.

(i) Assignment to Referee. If the supreme court requires
factual findings, the supreme court may direct appointment of a
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referee as elsewhere provided in thedes. Proceedings for
contempt referred to a referee shall be processed in the same
manner as disciplinary proceedings under these rules, including but
not limited to the provisions provided for conditional guilty pleas

for consent judgments.

(9) Court Reporters. Court reporters who are employees of The Florida
Bar may be appointed to report any disciplinary proceeding. If the respondent
objects at least 48 hours in advance of the matter to be recorded, an independent
contract reporter may be retaineBeasonable costs for independent court reporter
service shall be taxed to a respondent for payment to The Florida Bar.

(h) Disqualification as Trier and Attorney for Respondent Due to
Conflict.

(1) Grievance Committee Members, Members of the Board of
Governors, and Employees of The Florida B&lo grievance committee
member, member of the board of governors, or employee of The Florida Bar
shall represent a party other than The Florida Bar in disciplinary proceedings
authorized under these rules.

(2) Former Grievance Committee Members, Former Board
Members, and Former Employeedo former member of a grievance
committee, former member of the board of governors, or former employee of
The Florida Bar shall represent any party other than The Floride Bar
disciplinary proceedings authorized under these rules if personally involved to
any degree in the matter while a member of the grievance committee, the
board of governors, or while an employee of The Florida Bar.

A former member of the board of goverapformer member of any
grievance committee, or former employee of The Florida Bar who did not
participate personally in any way in the investigation or prosecution of the
matter or in any related matter in which the attorney seeks to be a
representativeand who did not serve in a supervisory capacity over such
investigation or prosecution, shall not represent any party except The Florida
Bar for 1 year after such service without the express consent of the board.

(3) Partners, Associates, Employers, anfloyees of the Firms of

Grievance Committee Members or Board of Governors Members Precluded
From Representing Parties Other Than The Florida.Blstlembers of the
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firms of grievance committee members or board members shall not represent
any party other thmThe Florida Bar in disciplinary proceedings authorized
under these rules without the express consent of the board.

(4) Partners, Associates, Employers, or Employees of the Firms of
Former Grievance Committee Members or Former Board of Governors
MembersPrecluded From Representing Parties Other Than The Florida Bar
Attorneys in the firms of former board members or former grievance
committee members shall not represent any party other than The Florida Bar
in disciplinary proceedings authorized under éhresdes for 1 year after the
former memberdés service without the

(i) Proceedings After Disbarment. The respondent may consent to or
the court may order further proceedings after disbarment, which may include: an
audit of trist, operating, or personal bank accounts, the cost of which may be
assessed as provided elsewhere in these rules; a requirement for the respondent to
provide a financial affidavit attesting to personal and business finances; and
maintenance of a current iag address for a stated period of time.

RULE 3-7.13 INCAPACITY NOT
RELATED TO MISCONDUCT

(@) ; . fudicati F i
Heospitalization-Underthe Florida-Mental-Health-ActClassification and Effect

of Incapacity. Whenever amttorney who has not been adjudged incompetent is
incapable of practicing law because of physical or mental iliness, incapacity, or
other infirmity, the attorney may be classified as an inactive member and shall
refrain from the practice of latersuch-easereven though no misconduct is
alleged or proved.

(b) Applicable Rules of Procedure.Proceedings under this rule shall be
processed under the Rules of Discipline in the same manner as proceedings
involving acts of misconduct.

(c) Reinstatement b Practice. A member who has been classified as
inactive under this rule may be reinstated in the same manner as in proceedings for
reinstatement after suspension for acts of misconduct.
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(bd) Proceedings Upon Adjudication oflrcempetenedncapacity or
Hospitalization Under the Florida Mental Health Act_or Under the Authority

of Applicable Law. An lawarerattorneywho has been adjudicatessane-or
mentally-incompeteas incapacitated from the practice of lams hospitalized

under the Florida Mental Heal#kct or the authority of other applicable law
concerning the capability of an attorney to practicedbhalimaybe classified as an
inactive member and shall refrain from the practice of law. Upon receipt of notice
that a member has been adjudicatesbrpetents incapacitatedr is hospitalized
under the Florida Mental Health Aot the authority of other applicable law
concerning the capability of an attorney to practice [Bine Florida Bar shall file
notice thereof with the Supreme Court of Floriddnefeafter the court shall issue

an order classifying the member as an inactive member.

If an order of restoration is entered by a court having jurisdiction or the
lawrerattorneyis discharged from hospitalization under the Florida Mental Health
Act or the authority of other applicable law concerning the capability of an
attorney to practice lawhelawseattorneymay be reinstated in the same manner
as in proceedings for reinstatement after suspension for acts of misconduct.

(e) Proceedings Upon Consdrto Incapacity. An attorney may consent
to incapacity not for misconduct in the same manner as provided in-7udedd
these Rules Requlating The Florida Bar.

RULE 3-7.17 VEXATIOUS CONDUCT AND LIMITATION ON
FILINGS

(a) Definition. Vexatious condct is conduct that amounts to abuse of
the bar disciplinary process by use of inappropriate, repetitive, or frivolous actions
or communications of any kind directed at or concerning any participant or agency
in the bar disciplinary process such as theglamant, the respondent, a grievance
committee member, the grievance committee, the bar, the referee, or the Supreme
Court of Florida, or an agent, servant, employee, or representative of these
individuals or agencies.

(b) Authority of the Court. Only the Supreme Court of Florida has the
authority to enter an order under the provisions of this rule.

(c) Procedure.
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(1) CommencementProceedings under this rule may be
commenced on the court's own motion, by a report and recommendation of
the refereegr a petition of The Florida Bar, acting for itself, the grievance
committees or their members, authorized by its executive committee and
signed by its executive director, demonstrating that an individual has abused
the disciplinary process by engagingvgxatious conduct. The court may
enter an order directing the individual(s) engaging in the vexatious conduct to
show good cause why the court should not enter an order prohibiting
continuation of the conduct and/or imposing limitations on future conduct

(2) Order To Show Cause€rhe court, acting on its own motion, or
on the recommendation of the referee or petition of the bar, may enter an
order directing an individual to show cause why the court should not enter an
order prohibiting continuation ohé vexatious conduct and/or imposing
limitations on future conduct. A copy of the order shall be served on the
referee (if one has been appointed), the respondent, and The Florida Bar.

(3) Response to Order to Show Cauddne individual(s) alleged to
have engaged in vexatious conduct shall have 15 days from service of the
order to show cause, or such other time as the court may allow, in which to
file a response. Failure to file a response in the time provided, without good
cause, shall be a default ainé court may, without further proceedings, enter
an order prohibiting or limiting future communications or filings as set forth
in this rule, or imposing any other sanction(s) that the court is authorized to
impose. A copy of any response shall be skorea referee (if one has been
appointed), the respondent, and The Florida Bar.

(4) Reply The referee (if one has been appointed), the respondent,
and The Florida Bar shall have 10 days from the filing of a response to an
order to show cause entereddanthis rule in which to file a reply. Failure to
file a reply in the time provided, without good cause, shall prohibit a reply.

(5) Referral to RefereeThe court may refer proceedings under this
rule to a referee for taking testimony and receipivadence. Proceedings
before a referee under this subdivision shall be conducted in the same manner
as proceedings before a referee as set forth in 146 8f these rules.

(d) Court Order.
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(1) Rejection of Communication#®n order issued under thigle
may contain provisions permitting the clerk of the Supreme Court of Florida,
referee, The Florida Bar, and/or any other individual(s) or entity(ies) specified
in the order to reject or block vexatious communications as specifically
designated in the der. The order may authorize the individual(s),
entity(ies), or group(s) specified in the order to block telephone calls made or
electronic mail sent by an individual subject to an order issued under the
authority of this rule.

(2) Denial of Physical Agess The order may deny access to
specific physical areas or locations to an individual subject to an order issued
under the authority of this rule. The order may also allow the individual(s),
entity(ies), or group(s) specified in the order to deny actethose areas or
locations.

(3) Prohibition of or Limitation on Filings The order of the court
may include a requirement that an individual subject to an order issued under
the authority of this rule may be prohibited from submitting any futureylin
unless they are submitted solely by a member of The Florida Bar who is
eligible to practice law or another person authorized to appear in the
proceedings. If a person who is subject to an order issued under this rule is a
member of The Florida Bar,ahmember may be prohibited fronmsigning
and submitting future filings.

(e) Violation of Order. Violation of an order issued under this rule shall
be considered as a matter of contempt and processed as provided elsewhere in
these Rules Reqgulating TRéorida Bar.

Comment

This rule is enacted to address circumstances involving repetitive conduct of
the type that goes beyond conduct that is merely contentious and unsuccessful.
This rule addresses conduct that negatively affects the finite resoumasooiurt
system, resources that must be reserved for resolution of genuine disputes. As
recognized by the United States Supreme Court, "every paper filed with the Clerk
of this Court, no matter how repetitious or frivolous, requires some portion of the
institution's limited resources. A part of the court's responsibility is to see that
these resources are allocated in a way that promotes the interests of jlistiee."”
McDonald 489 U.S. 180, 184 (1989).
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This concept has also been recognized in ls&igdinary proceedings by the
Supreme Court of Florida when the court stated: "Kandekore's actions create a
drain on the Court's limited time, for with each filing the Court has, as it must,
reviewed and considered repetitious and meritless argumenrgsefdite, we
conclude that a limitation on Kandekore's ability to file repeated challenges to his
long-final sanctions would further the constitutional right of access because it
would permit this Court to devote its finite resources to the consideration of
legitimate claims filed by others.The Florida Bar re. Kandekor®32 So.2d
1005, 1006 (Fla. 2006). Kandekore engaged in vexatious conduct after the court
entered an order of disbarment.

The Supreme Court of Florida has also limited the ability ofvgda to file
further pleadings while that lawyer' s disciplinary case(s) were in active litigation.
The Florida Bar v. Thompsg®79 So.2d 917 (Fla. 2008).

CHAPTER 4. RULES OF PROFESSIONAL CONDUCT
4-1. CLIENT-LAWYER RELATIONSHIP
RULE 4-1.5 FEES ANDCOSTS FOR LEGAL SERVICES

(@) lllegal, Prohibited, or Clearly Excessive Fees and Cost#n
attorney shall not enter into an agreement for, charge, or collect an illegal,
prohibited, or clearly excessive fee or cost, or a fee generated by employment that
was obtained through advertising or solicitation not in compliance with the Rules
Regulating The Florida Bar. A fee or cost is clearly excessive when:

(1) after a review of the facts, a lawyer of ordinary prudence would
be left with a definite and firmanviction that the fee or the cost exceeds a
reasonable fee or cost for services provided to such a degree as to constitute
clear overreaching or an unconscionable demand by the attorney; or

(2) the fee or cost is sought or secured by the attorney byswéan
intentional misrepresentation or fraud upon the client, a nonclient party, or
any court, as to either entitlement to, or amount of, the fee.

(b) Factors to Be Considered in Determining Reasonable Fees and
Costs.

-57-



(1) Factors to be considered asdgs in determining a reasonable
fee include:

(A) the time and labor required, the novelty, complexity, and
difficulty of the questions involved, and the skill requisite to perform the
legal service properly;

(B) the likelihood that the acceptance of gaaticular employment
will preclude other employment by the lawyer;

(C) the fee, or rate of fee, customarily charged in the locality for
legal services of a comparable or similar nature;

(D) the significance of, or amount involved in, the subject mafter
the representation, the responsibility involved in the representation, and
the results obtained,;

(E) the time limitations imposed by the client or by the
circumstances and, as between attorney and client, any additional or
special time demands or regteof the attorney by the client;

(F) the nature and length of the professional relationship with the
client;

(G)the experience, reputation, diligence, and ability of the lawyer
or lawyers performing the service and the skill, expertise, or efficiency
of effort reflected in the actual providing of such services; and
(H) whether the fee is fixed or contingent, and, if fixed as to amount
or rate, then whether the clientds
degree on the outcome of the representatio

(2) Factors to be considered as guides in determining reasonable
costs include:

(A) the nature and extent of the disclosure made to the client about
the costs;

(B) whether a specific agreement exists between the lawyer and
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client as to the costs aaht is expected to pay and how a cost is
calculated that is charged to a client;

(C) the actual amount charged by third party providers of services
to the attorney;

(D) whether specific costs can be identified and allocated to an
individual client or aeasonable basis exists to estimate the costs
charged;

(E) the reasonable charges for providinghmuse service to a client
if the cost is an iwhouse charge for services; and

(F) the relationship and past course of conduct between the lawyer
and the akent.

All costs are subject to the test of reasonableness set forth in subdivision
(a) above. When the parties have a written contract in which the method is
established for charging costs, the costs charged thereunder shall be presumed
reasonable.

(c) Consideration of All Factors. In determining a reasonable fee, the
time devoted to the representation and customary rate of fee need not be the sole or
controlling factors. All factors set forth in this rule should be considered, and may
be applied, inystification of a fee higher or lower than that which would result
from application of only the time and rate factors.

(d) Enforceability of Fee Contracts. Contracts or agreements for
attorneybs fees between attoablmey and cl
according to the terms of such contracts or agreements, unless found to be illegal,
obtained through advertising or solicitation not in compliance with the Rules
Regulating The Florida Bar, prohibited by this rule, or clearly excessive as defined
by this rule.

(e) Duty to Communicate Basis or Rate of Fee or Costs to Client.
When the lawyer has not regularly represented the client, the basis or rate of the
fee and costs shall be communicated to the client, preferably in writing, before or
within a regonable time after commencing the representatofee for legal
services that is nonrefundable in any part shall be confirmed in writing and shall
explain the intent of the parties as to the nature and amount of the nonrefundable
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fee. The test of reasableness found in subdivision (b), above, applies to all fees
for legal services without regard to their characterization by the parties.

The fact that a contract may not be in accord with these rules is an issue
between the attorney and client and ateraif professional ethics, but is not the
proper basis for an action or defense by an opposing party whshifteg
litigation is involved.

) Contingent Fees.As to contingent fees:

(1) A fee may be contingent on the outcome of the matter fortwhic
the service is rendered, except in a matter in which a contingent fee is
prohibited by subdivision (f)(3) or by law. A contingent fee agreement shall
be in writing and shall state the method by which the fee is to be determined,
including the percentage percentages that shall accrue to the lawyer in the
event of settlement, trial, or appeal, litigation and other expenses to be
deducted from the recovery, and whether such expenses are to be deducted
before or after the contingent fee is calculatedorJgonclusion of a
contingent fee matter, the lawyer shall provide the client with a written
statement stating the outcome of the matter and, if there is a recovery,
showing the remittance to the client and the method of its determination.

(2) Every lawye& who accepts a retainer or enters into an
agreement, express or implied, for compensation for services rendered or to
be rendered in any acti on, claim, or

compensation is to be dependent or contingent in whole or in partthe
successful prosecution or settlement thereof shall do so only where such fee
arrangement is reduced to a written contract, signed by the client, and by a
lawyer for the lawyer or for the law firm representing the client. No lawyer
or firm may parttipate in the fee without the consent of the client in writing.
Each participating lawyer or law firm shall sign the contract with the client
and shall agree to assume joint legal responsibility to the client for the
performance of the services in questas if each were partners of the other
lawyer or law firm involved. The client shall be furnished with a copy of the
signed contract and any subsequent notices or consents. All provisions of this
rule shall apply to such fee contracts.

(3) A lawyer shdl not enter into an arrangement for, charge, or
collect:
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(A) any fee in a domestic relations matter, the payment or amount
of which is contingent upon the securing of a divorce or upon the
amount of alimony or support, or property settlement in lieletsfeor

(B) a contingent fee for representing a defendant in a criminal case.

(4) A lawyer who enters into an arrangement for, charges, or
collects any fee in an action or claim for personal injury or for property
damages or for death or loss of serviasilting from personal injuries based
upon tortious conduct of another, including products liability claims, whereby
the compensation is to be dependent or contingent in whole or in part upon
the successful prosecution or settlement thereof shall dolgaioder the
following requirements:

(A) The contract shall contain the following provisions:

(i) "The undersigned client has, before signing this contract,
received and read the statement
each of the rights set fortherein. The undersigned client has
signed the statement and received a signed copy to refer to while
being represented by the undersigned attorney(s)."

(i) "This contract may be cancelled by written notification to
the attorney at any time within 3 boess days of the date the
contract was signed, as shown below, and if cancelled the client
shall not be obligated to pay any fees to the attorney for the work
performed during that time. If the attorney has advanced funds to
others in representation dfd client, the attorney is entitled to be
reimbursed for such amounts as the attorney has reasonably
advanced on behalf of the client."

(B) The contract for representation of a client in a matter set forth in
subdivision (f)(4) may provide for a contingdae arrangement as
agreed upon by the client and the lawyer, except as limited by the
following provisions:

() Without prior court approval as specified below, any

contingent fee that exceeds the following standards shall be
presumed, unless rebutted,be clearly excessive:
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a. Before the filing of an answer or the demand for
appointment of arbitrators or, if no answer is filed or no
demand for appointment of arbitrators is made, the expiration
of the time period provided for such action:

1. 33 1/3%o0f any recovery up to $1 million;
plus

2. 30% of any portion of the recovery between
$1 million and $2 million; plus

3. 20% of any portion of the recovery
exceeding $2 million.

b.  After the filing of an answer or the demand for
appointment of arbitrateror, if no answer is filed or no
demand for appointment of arbitrators is made, the expiration
of the time period provided for such action, through the entry
of judgment:

1. 40% of any recovery up to $1 million; plus

2. 30% of any portion of the recowebetween
$1 million and $2 million; plus

3. 20% of any portion of the recovery
exceeding $2 million.

C. If all defendants admit liability at the time of filing
their answers and request a trial only on damages:

1. 33 1/3% of any recovery up to $1 nlfi;
plus

2. 20% of any portion of the recovery between
$1 million and $2 million; plus

3. 15% of any portion of the recovery
exceeding $2 million.
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d. An additional 5% of any recovery after institution
of any appellate proceeding is filed or ppstgment relief or
action is required for recovery on the judgment.

g) 'f any client i s unable to
choice because of the limitations set forth in subdivision
(H(4)(B)(i), the client may petition the court in which the matter
would be filed, if litigation is necessary, or if such court will not
accept jurisdiction for the fee division, the circuit court wherein the
cause of action arose, for approval of any fee contract between the

client and an at t mg. rSecl authdrization e
shall be given if the court determines the client has a complete
understanding of the clientos

contract. The application for authorization of such a contract can
be filed as a separate procegpdbefore suit or simultaneously with
the filing of a complaint. Proceedings thereon may occur before
service on the defendant and this aspect of the file may be sealed.
A petition under this subdivision shall contain a certificate showing
service on thelient and, if the petition is denied, a copy of the
petition and order denying the petition shall be served on The
Florida Bar in Tallahassee by the member of the bar who filed the
petition. Authorization of such a contract shall not bar subsequent
inquiry as to whether the fee actually claimed or charged is clearly
excessive under subdivisions (a) and (b).

(i) Subject to the provisions of4.5(f)(4)(B)(i) and (ii) a
lawyer who enters into an arrangement for, charges, or collects any
fee in an actiomr claim for medical liability whereby the
compensation is dependent or contingent in whole or in part upon
the successful prosecution or settlement thereof shall provide the
language of article I, section 26 of the Florida Constitution to the
client in wiiting and shall orally inform the client that:

a. Unless waived, in any medical liability claim
involving a contingency fee, the claimant is entitled to receive
no less than 70% of the first $250,000.00 of all damages
received by the claimant, exclusivereasonable and
customary costs, whether received by judgment, settlement, or
otherwise, and regardless of the number of defendants. The
claimant is entitled to 90% of all damages in excess of
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$250,000.00, exclusive of reasonable and customary costs and
regardless of the number of defendants.

b. If a lawyer chooses not to accept the representation
of a client under the terms of article |, section 26 of the Florida
Constitution, the lawyer shall advise the client, both orally and
in writing of alternativeterms, if any, under which the lawyer
would accept the representation of the client, as well as the
clientds right to seek represert
to accept the representation under the terms of article I, section
26 of the Florida Condtition, or a lawyer willing to accept
the representation on a fee basis that is not contingent.

C. If any client desires to waive any rights under
article I, section 26 of the Florida Constitution in order to
obtain a | awyer ofntmaphdosochby i ent 0 ¢
waiving such rights in writing, under oath, and in the form
provided in this rule. The lawyer shall provide each client a
copy of the written waiver and shall afford each client a full
and complete opportunity to understand the rights being
waived as set forth in the waiver. A copy of the waiver,
signed by each client and lawyer, shall be given to each client
to retain, and the | awyer shal/l
pertaining to the client. The waiver shall be retained by the
lawyer with the written fee contract and closing statement
under the same conditions and requirements provided in 4
1.5(N)(5).

WAIVER OF THE CONSTI TUTIONAL RIGHT PROVI DED IN
ARTICLE I, SECTION 2 6 OF THE FLORIDA CON STITUTION

On November 2, 2004, voters in t8&ate of Florida approved The Medical
Liability Claimant's Compensation Amendment that was identified as Amendment
3 on the ballot. The amendment is set forth below:

The Florida Constitution

Article |, Section 26 is created to read "Claimant's
right to fair compensation.” In any medical liability
claim involving a contingency fee, the claimant is
entitled to receive no less than 70% of the first

-64-



$250,000 in all damages received by the claimant,
exclusive of reasonable and customary costs, whether
received by judgment, settlement or otherwise, and
regardless of the number of defendants. The claimant
Is entitled to 90% of all damages in excess of
$250,000, exclusive of reasonable and customary costs
and regardless of the number of defendants. This
provison is selfexecuting and does not require
implementing legislation.

The undersigned client understands and acknowledges that (initial each
provision):

| have been advised that signing this waiver releases an important
constitutional right; and

| have been advised that | may consult with separate counsel before
signing this waiver; and that | may request a hearing before a judge to further
explain this waiver; and

By signing this waiver | agree to amcrease in the attorney feehat
might otherwise be owed if the constitutional provision listed above is not waived.
Without prior court approval, the increased fee that | agree to may be up to the
maximum contingency fee percentages set forth in Rule Regulating The Florida
Bar 41.5(f)(4(B)(i1). Depending on the circumstances of my case, the maximum
agreed upon fee may range from 33 1/3% to 40% of any recovery up to $1 million;
plus 20% to 30% of any portion of the recovery between $1 million and $2 million;
plus 15% to 20% of any recayeexceeding $2 million; and

| have three (3) business days following execution of this waiver in
which to cancel this waiver; and

| wish to engage the legal services of the lawyers or law firms listed
below in an action or claim for medidability the fee for which is contingent in
whole or in part upon the successful prosecution or settlement thereof, but | am
unable to do so because of the provisions of the constitutional limitation set forth
above. Il n consi dearwatfiionmsodf atghree elneewytesr s
and my desire to employ the lawyers or law firms listed below, | hereby
knowingly, willingly, and voluntarily waive any and all rights and privileges that |
may have under the constitutional provision set forth abevapply to the
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contingency fee agreement only. Specifically, | waive the percentage restrictions
that are the subject of the constitutional provision and confirm the fee percentages
set forth in the contingency fee agreement; and

| have selected &hlawyers or law firms listed below as my counsel of
choice in this matter and would not be able to engage their services without this
waiver; and | expressly state that this waiver is made freely and voluntarily, with
full knowledge of its terms, and thall questions have been answered to my
satisfaction.

ACKNOWLEDGMENT BY CL IENT FOR PRESENTATION
TO THE COURT

The undersigned client hereby acknowledges, under oath, the following:

| have read and understand this entire waiver of my rights under the
corstitutional provision set forth above.

| am not under the influence of any substance, drug, or condition (physical,
mental, or emotional) that interferes with my understanding of this entire waiver in
which | am entering and all the consequences thereof.

| have entered into and signed this waiver freely and voluntarily.

| authorize my lawyers or law firms listed below to present this waiver to the
appropriate court, if required for purposes of approval of the contingency fee
agreement. Unless the cotgguires my attendance at a hearing for that purpose,
my lawyers or law firms are authorized to provide this waiver to the court for its
consideration without my presence.

Dated this day of :
By:
CLIENT
Sworn to and subscribed before me this day of :
by , Who is personally known to me, or has

produced the following identification:
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Notary Public
My Commission Expires:

Dated this day of :

By:

ATTORNEY

(C) Before a lawyer enters into a contingent fee contract for
representation of a client in a matter set forth in this rule, the lawyer
shall provide the client with a cor
shall afford the client a full and complete opportunity to understand each
of the rights as set forth thereiA copy of the statement, signed by both
the client and the lawyer, shall be given to the client to retain and the
| awyer shall keep a copy in the cli
retained by the lawyer with the written fee contract and closing
staement under the same conditions and requirements as subdivision

()(S).

(D) As to lawyers not in the same firm, a division of any fee within
subdivision (f)(4) shall be on the following basis:

() To the lawyer assuming primary responsibility for the
legal services on behalf of the client, a minimum of 75% of the
total fee.

(i) To the lawyer assuming secondary responsibility for the
legal services on behalf of the client, a maximum of 25% of the
total fee. Any fee in excess of 25% shall be presuméeé tearly
excessive.

(i) The 25% limitation shall not apply to those cases in
which 2 or more lawyers or firms accept substantially equal active
participation in the providing of legal services. In such
circumstances counsel shall apply to the couvihich the matter
would be filed, if litigation is necessary, or if such court will not
accept jurisdiction for the fee division, the circuit court wherein the
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cause of action arose, for authorization of the fee division in excess
of 25%, based upon a smopetition signed by all counsel that shall
disclose in detail those services to be performed. The application
for authorization of such a contract may be filed as a separate
proceeding before suit or simultaneously with the filing of a
complaint, or wihin 10 days of execution of a contract for division
of fees when new counsel is engaged. Proceedings thereon may
occur before service of process on any party and this aspect of the
file may be sealed. Authorization of such contract shall not bar
subsequet inquiry as to whether the fee actually claimed or
charged is clearly excessive. An application under this subdivision
shall contain a certificate showing service on the client and, if the
application is denied, a copy of the petition and order denkimg
petition shall be served on The Florida Bar in Tallahassee by the
member of the bar who filed the petition. Counsel may proceed
with representation of the client pending court approval.

(iv) The percentages required by this subdivision shall be
applicable after deduction of any fee payable to separate counsel
retained especially for appellate purposes.

(5) In the event there is a recovery, upon the conclusion of the
representation, the lawyer shall prepare a closing statement reflecting an
itemizatian of all costs and expenses, together with the amount of fee received
by each participating lawyer or law firm. A copy of the closing statement
shall be executed by all participating lawyers, as well as the client, and each
shall receive a copy. Each peipating lawyer shall retain a copy of the
written fee contract and closing statement for 6 years after execution of the
closing statement. Any contingent fee contract and closing statement shall be
available for inspection at reasonable times by tlemt;lby any other person
upon judicial order, or by the appropriate disciplinary agency.

(6) In cases in which the client is to receive a recovery that will be
paid to the client on a future structured or periodic basis, the contingent fee
percentage slhide calculated only on the cost of the structured verdict or
settlement or, if the cost is unknown, on the present money value of the
structured verdict or settlement, whichever is less. If the damages and the fee
are to be paid out over the long temnuire schedule, this limitation does not
apply. No attorney may negotiate separately with the defendant for that

attorneyds fee in a structured verdi
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would place the attorney in a position of conflict.

(9) Division of Fees Between Lawyers in Different Firms.Subject to
the provisions of subdivision (f)(4)(D), a division of fee between lawyers who are
not in the same firm may be made only if the total fee is reasonable and:

(1) the division is in proportion tde services performed by each
lawyer; or
(2) by written agreement with the client:

(A) each lawyer assumes joint legal responsibility for the
representation and agrees to be available for consultation with the client;
and

(B) the agreement fully discles that a division of fees will be
made and the basis upon which the division of fees will be made.

(h) Credit Plans. A lawyer or law firm may accept payment under a
credit plan. No higher fee shall be charged and no additional charge shall be
imposedly reason of a | awyeros or | aw fir md

(1) Arbitration Clauses. A lawyer shall not make an agreement with a
potential client prospectively providing for mandatory arbitration of fee disputes
without first advising that persan writing that the potential client should consider
obtaining independent legal advice as to the advisability of entering into an
agreement containing such mandatory arbitration provisions. A lawyer shall not
make an agreement containing such mandatdyigration provisions unless the
agreement contains the following language in bold print:

NOTICE: This agreement contains provisions requiring arbitration of
fee disputes. Before you sign this agreement you should consider consulting
with another lawyer about the advisability of making an agreement with
mandatory arbitration requirements. Arbitration proceedings are ways to
resolve disputes without use of the court system. By entering into agreements
that require arbitration as the way to resolve fealisputes, you give up (waive)
your right to go to court to resolve those disputes by a judge or jury. These
are important rights that should not be given up without careful
consideration.
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STATEMENT OF CLI ENTO6S RI GHTS
FOR CONTINGENCY FEES

Before you, tle prospective client, arrange a contingent fee agreement with a
lawyer, you should understand this statement of your rights as a client. This
statement is not a part of the actual contract between you and your lawyer, but, as a
prospective client, you shtd be aware of these rights:

1. There is no legal requirement that a lawyer charge a client a set fee or a
percentage of money recovered in a case. You, the client, have the right to talk
with your lawyer about the proposed fee and to bargain abotdtther
percentage as in any other contract. If you do not reach an agreement with 1
lawyer you may talk with other lawyers.

2. Any contingent fee contract must be in writing and you have 3 business
days to reconsider the contract. You may cancata@hé&act without any reason if
you notify your lawyer in writing within 3 business days of signing the contract. If
you withdraw from the contract within the first 3 business days, you do not owe
the lawyer a fee although you may be responsible forthglar 6 s act ual C
during that time. If your lawyer begins to represent you, your lawyer may not
withdraw from the case without giving you notice, delivering necessary papers to
you, and allowing you time to employ another lawyer. Often, your lawyer mus
obtain court approval before withdrawing from a case. If you discharge your
lawyer without good cause after thel&y period, you may have to pay a fee for
work the lawyer has done.

3. Before hiring a lawyer, you, the client, have the right to knavwuihe
| awyer6s education, training, and exper
specifically about the | awyerds actual
yours. If you ask, the lawyer should provide information about special training o
knowledge and give you this information in writing if you request it.

4. Before signing a contingent fee contract with you, a lawyer must advise
you whether the lawyer intends to handle your case alone or whether other lawyers
will be helping with thecase. If your lawyer intends to refer the case to other
lawyers, the lawyer should tell you what kind of fee sharing arrangement will be
made with the other lawyers. If lawyers from different law firms will represent
you, at least 1 lawyer from each léiwm must sign the contingent fee contract.

5. If your lawyer intends to refer your case to another lawyer or counsel with

-70-



other lawyers, your lawyer should tell you about that at the beginning. If your
lawyer takes the case and later decides to referanother lawyer or to associate
with other lawyers, you should sign a new contract that includes the new lawyers.
You, the client, also have the right to consult with each lawyer working on your
case and each lawyer is legally responsible to reprgeaninterests and is legally
responsible for the acts of the other lawyers involved in the case.

6. You, the client, have the right to know in advance how you will need to
pay the expenses and the legal fees at the end of the case. If you paytardeposi
advance for costs, you may ask reasonable questions about how the money will be
or has been spent and how much of it remains unspent. Your lawyer should give a
reasonable estimate about future necessary costs. If your lawyer agrees to lend or
advane you money to prepare or research the case, you have the right to know
periodically how much money your lawyer has spent on your behalf. You also
have the right to decide, after consulting with your lawyer, how much money is to
be spent to prepare a cadéyou pay the expenses, you have the right to decide
how much to spend. Your lawyer should also inform you whether the fee will be
based on the gross amount recovered or on the amount recovered minus the costs.

7. You, the client, have the rightlbe told by your lawyer about possible
adverse consequences if you lose the case. Those adverse consequences might
include money that you might have to pay to your lawyer for costs and liability you
mi ght have for attorney®therdideees, cost s,

8. You, the client, have the right to receive and approve a closing statement
at the end of the case before you pay any money. The statement must list all of the
financial details of the entire case, including the amount recovered, alseg
and a precise statement of your | awyer 6
statement your lawyer cannot pay any money to anyone, including you, without an
appropriate order of the court. You also have the right to have every lawyer or law
firm working on your case sign this closing statement.

9. You, the client, have the right to ask your lawyer at reasonable intervals
how the case is progressing and to have these questions answered to the best of
your | awyerods ability.

10. You, the client, hee the right to make the final decision regarding
settlement of a case. Your lawyer must notify you of all offers of settlement before
and after the trial. Offers during the trial must be immediately communicated and
you should consult with your lawyeegarding whether to accept a settlement.
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However, you must make the final decision to accept or reject a settlement.

11. If at any time you, the client, believe that your lawyer has charged an
excessive or illegal fee, you have the right to report thtgento The Florida Bar,
the agency that oversees the practice and behavior of all lawyers in Florida. For
information on how to reach The Florida Bar, call 850/5600, or contact the
local bar association. Any disagreement between you and your lainyet a fee
can be taken to court and you may wish to hire another lawyer to help you resolve
this disagreement. Usually fee disputes must be handled in a separate lawsuit,
unless your fee contract provides for arbitration. You can request, but may not
require, that a provision for arbitration (under Chapter 682, Florida Statutes, or
under the fee arbitration rule of the Rules Regulating The Florida Bar) be included
in your fee contract.

Client Signature

Date

Attorney Signature

Date

Comment
Bases or rate of fees and costs

When the lawyer has regularly represented a client, they ordinarily will have
evolved an understanding condemthe basis or rate of the fee. The conduct of
the lawyer and client in prior relationships is relevant when analyzing the
requirements of this rule. In a new cli¢atvyer relationship, however, an
understanding as to the fee should be promptly eshetol. It is not necessary to
recite all the factors that underlie the basis of the fee but only those that are directly
involved in its computation. It is sufficient, for example, to state the basic rate is
an hourly charge or a fixed amount or an eated amount, or to identify the
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factors that may be taken into account in finally fixing the fee. Although hourly

billing or a fixed fee may be the most common bases for computing fees in an area

of practice, these may not be the only bases for compigasy A lawyer should,

where appropriate, discuss alternative billing methods with the client. When
developments occur during the representation that render an earlier estimate
substantially inaccurate, a revised estimate should be provided to the Alient

written statement concerning the fee reduces the possibility of misunderstanding.
Furni shing the client with a simple men
customary fee schedule is sufficient if the basis or rate of the fee is set forth.

Generalove head shoul d be accounted for in
lawyer charges hourly, flat, or contingent fees. Filing fees, transcription, and the
like should be charged to the client at the actual amount paid by the lawyer. A
lawyer may agree with theieht to charge a reasonable amount felnanise costs
or services. Irhouse costs include items such as copying, faxing, long distance
telephone, and computerized researchhduase services include paralegal
services, investigative services, accounsiagvices, and courier services. The
lawyer should sufficiently communicate with the client regarding the costs charged
to the client so that the client understands the amount of costs being charged or the
method for calculation of those costs. Costs appg in sufficient detail on
closing statements and approved by the parties to the transaction should meet the
requirements of this rule.

Rule4l. 8(e) should be consulted regardi
assistance to a client in connection witigation.

In order to avoid misunderstandings concerning the nature of legal fees,
written documentation is required when any aspect of the fee is nonrefundable. A
written contract provides a method to resolve misunderstandings and to protect the
lawyer in the event of continued misunderstanding. Ruleb4e) does not require
the client to sign a written document memorializing the terms of the fee. A letter
from the lawyer to the client setting forth the basis or rate of the fee and the intent
of the parties in regard to the nonrefundable nature of the fee is sufficient to meet
the requirements of this rule.

All legal fees and contracts for legal fees are subject to the requirements of
the Rules Requlating The Florida Bar. In particular, thefeeseasonableness of
legal fees found in rule-4.5(b) applies to all types of legal fees and contracts
related to them.
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Terms of payment

A lawyer may require advance payment of a fee but is obliged to return any
unearned portion. See rulel416(d). A lawyer is not, however, required to return
retainers that, pursuant to an agreement with a client, are not refundable. A lawyer
may accept property in payment for services, such as an ownership interest in an
enterprise, providing this does not invelacquisition of a proprietary interest in
the cause of action or subject matter of the litigation contrary to +il8(8.

However, a fee paid in property instead of money may be subject to special
scrutiny because it involves questions concerning tha&lvalue of the services
and the | awyerdés speci al knowl edge of t

An agreement may not be made whose terms might induce the lawyer
improperly to curtail services for the client or perform them in a way contrary to
t he c ltarestn Fobexample) a lawyer should not enter into an agreement
whereby services are to be provided only up to a stated amount when it is
foreseeable that more extensive services probably will be required, unless the
situation is adequately explainedth® client. Otherwise, the client might have to
bargain for further assistance in the midst of a proceeding or transaction.
However, it iIs proper to define the ext
to pay. A lawyer should not exploit a fagangement based primarily on hourly
charges by using wasteful procedures. When there is doubt whether a contingent
fee is consistent with the clientds bes
alternative bases for the fee and explain theidicapons. Applicable law may
Impose limitations on contingent fees, such as a ceiling on the percentage.

Prohibited contingent fees

Subdivision (f)(3)(A) prohibits a lawyer from charging a contingent fee in a
domestic relations matter when paymerntdatingent upon the securing of a
divorce or upon the amount of alimony or support or property settlement to be
obtained. This provision does not preclude a contract for a contingent fee for legal
representation in connection with the recovery of jpadgment balances due
under support, alimony, or other financial orders because such contracts do not
implicate the same policy concerns.

Contingent fee regulation

Subdivision (e) is intended to clarify that whether the lawyer's fee contract
complies with hese rules is a matter between the lawyer and client and an issue for
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professional disciplinary enforcement. The rules and subdivision (e) are not
intended to be used as procedural weapons or defenses by others. Allowing
opposing parties to assert nongaiance with these rules as a defense, including
whether the fee is fixed or contingent, allows for potential inequity if the opposing
party is allowed to escape responsibility for their actions solely through application
of these rules.

Rule 41.5(f)(4) should not be construed to apply to actions or claims seeking
property or other damages arising in the commercial litigation context.

Rule 41.5(f)(4)(B) is intended to apply only to contingent aspects of fee
agreements. In the situation where a lawyel @ient enter a contract for part
noncontingent and part -tX5){4B) shguwdmotbeat t or
construed to apply to and prohibit or limit the noncontingent portion of the fee
agreement. An attorney could properly charge andhréta noncontingent
portion of the fee even if the matter was not successfully prosecuted or if the
noncontingent portion of the fee exceeded the schedule set forth in rule 4
1.5(f)(4)(B). Rule 41.5(f)(4)(B) should, however, be construed to apply to any
additional contingent portion of such a contract when considered together with
earned noncontingent fees. Thus, under such a contract a lawyer may demand or
collect only such additional contingent fees as would not cause the total fees to
exceed the scllele set forth in rule-4.5(f)(4)(B).

The limitations in rule 4L.5(f)(4)(B)(i)c. are only to be applied in the case
where all the defendants admit liability at the time they file their initial answer and
the trial is only on the issue of the amount xteat of the loss or the extent of
injury suffered by the client. If the trial involves not only the issue of damages but
also such questions as proximate cause, affirmative defenses, seat belt defense, or
other similar matters, the limitations are nob&applied because of the contingent
nature of the case being left for resolution by the trier of fact.

Rule 41.5(f)(4)(B)(ii) provides the limitations set forth in subdivision
(H(4)(B)(i) may be waived by the client upon approval by the appropridtgeju
This waiver provision may not be used to authorize a lawyer to charge a client a
fee that would exceed ruled5(a) or (b). Itis contemplated that this waiver
provision will not be necessary except where the client wants to retain a particular
lawyer to represent the client or the case involves complex, difficult, or novel
questions of law or fact that would justify a contingent fee greater than the
schedule but not a contingent fee that would exceed +1l&(%).
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Upon a petition by a client, thaal court reviewing the waiver request must
grant that request if the trial court finds the client: (a) understands the right to have
the limitations in rule 41.5(f)(4)(B) applied in the specific matter; and (b)
understands and approves the term&efaroposed contract. The consideration by
the trial court of the waiver petition is not to be used as an opportunity for the court
to inquire into the merits or details of the particular action or claim that is the
subject of the contract.

The proceedgs before the trial court and
waiver request are to be confidential and not subject to discovery by any of the
parties to the action or by any other individual or entity except The Florida Bar.
However, terms of the contriaapproved by the trial court may be subject to
discovery if the contract (without court approval) was subject to discovery under
applicable case law or rules of evidence.

Rule 41.5(f)(4)(B)(iii) is added to acknowledge the provisions of article 1,
secton 26 of the Florida Constitution, and to create an affirmative obligation on
the part of an attorney contemplating a contingency fee contract to notify a
potential client with a medical liability claim of the limitations provided in that
constitutional povision. This addition to the rule is adopted prior to any judicial
interpretation of the meaning or scope of the constitutional provision and this rule
Is not intended to make any substantive interpretation of the meaning or scope of
that provision. Theule also provides that a client who wishes to waive the rights
of the constitutional provision, as those rights may relate to attorney's fees, must do
so in the form contained in the rule.

Rule 41.5(f)(6) prohibits a lawyer from charging the contingieset
percentage on the total, future value of a recovery being paid on a structured or
periodic basis. This prohibition does
over the same length of time as the schedule of payments to the client.

Contingent fes are prohibited in criminal and certain domestic relations
matters. In domestic relations cases, fees that include a bonus provision or
additional fee to be determined at a later time and based on results obtained have
been held to be impermissible cmigiency fees and therefore subject to restitution
and disciplinary sanction as elsewhere stated in these Rules Regulating The Florida
Bar.

Fees that provide for a bonus or additional fees and that otherwise are not
prohibited under the Rules RegulatingeTlorida Bar can be effective tools for
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structuring fees. For example, a fee contract calling for a flat fee and the payment
of a bonus based on the amount of property retained or recovered in a general civil
action is not prohibited by these rules. Hmar, the bonus or additional fee must

be stated clearly in amount or formula for calculation of the fee (basis or rate).
Courts have held that unilateral bonus fees are unenforceable. The test of
reasonableness and other requirements of this rule eppérmissible bonus fees.

Division of fee

A division of fee is a single billing to a client covering the fee of 2 or more
lawyers who are not in the same firm. A division of fee facilitates association of
more than 1 lawyer in a matter in which neithkEme could serve the client as
well, and most often is used when the fee is contingent and the division is between
a referring lawyer and a trial specialist. Subject to the provisions of subdivision
()(4)(D), subdivision (g) permits the lawyers to digia fee on either the basis of
the proportion of services they render or by agreement between the participating
lawyers if all assume responsibility for the representation as a whole and the client
Is advised and does not object. It does require disedsuhe client of the share
that each lawyer is to receive. Joint responsibility for the representation entails the
obligations stated in rule-8.1 for purposes of the matter involved.

Disputes over fees

Since the fee arbitration rule (Chapter 143 baen established by the bar to
provide a procedure for resolution of fee disputes, the lawyer should
conscientiously consider submitting to it. Where law prescribes a procedure for
determining a | awyeros fee, frmr exampl e
administrator, a class, or a person entitled to a reasonable fee as part of the measure
of damages, the lawyer entitled to such a fee and a lawyer representing another
party concerned with the fee should comply with the prescribed procedure.

Referral fees and practices

A secondary lawyer shall not be entitled to a fee greater than the limitation set
forth in rule 41.5(f)(4)(D)(ii) merely because the lawyer agrees to do some or all
of the following: (a) consults with the client; (b) answers intertages; (c)
attends depositions; (d) reviews pleadings; (e) attends the trial; or (f) assumes joint
legal responsibility to the client. However, the provisions do not contemplate that
a secondary lawyer who does more than the above is necessarily émtiledger
percentage of the fee than that allowed by the limitation.
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The provisions of rule-4.5(f)(4)(D)(iii) only apply where the participating
lawyers have for purposes of the specific case establishedaunsel
relationship. The need for coapproval of a referral fee arrangement under rule
4-1.5(f)(4)(D)(iii) should only occur in a small percentage of cases arising under
rule 41.5(f)(4) and usually occurs prior to the commencement of litigation or at
the onset of the representation. Howewethose cases in which litigation has
been commenced or the representation has already begun, approval of the fee
division should be sought within a reasonable period of time after the need for
court approval of the fee division arises.

In determiningf a co-counsel relationship exists, the court should look to see
if the lawyers have established a special partnership agreement for the purpose of
the specific case or matter. If such an agreement does exist, it must provide for a
sharing of servicesraesponsibility and the fee division is based upon a division of
the services to be rendered or the responsibility assumed. It is contemplated that a
co-counsel situation would exist where a division of responsibility is based upon,
but not limited to, lte following: (a) based upon geographic considerations, the
lawyers agree to divide the legal work, responsibility, and representation in a
convenient fashion. Such a situation would occur when different aspects of a case
must be handled in different lattons; (b) where the lawyers agree to divide the
legal work and representation based upon their particular expertise in the
substantive areas of law involved in the litigation; or (c) where the lawyers agree to
divide the legal work and representationngj@stablished lines of division, such as
liability and damages, causation and damages, or other similar factors.

The trial courtds responsibility when
authorization of a fee division under rule %6(f)(4)(D)(iii) is to detemine if a co
counsel relationship exists in that particular case. If the court determines a co
counsel relationship exists and authorizes the fee division requested, the court does
not have any responsibility to review or approve the specific amoung éé¢h
division agreed upon by the lawyers and the client.

Rule 41.5(f)(4)(D)(iv) applies to the situation where appellate counsel is
retained during the trial of the case to assist with the appeal of the case. The
percentages set forth in subdivisioj(4)(D) are to be applicable after appellate
counsel 6s fee is established. However,
unreasonable fee on the client.

Credit Plans
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Credit plans include credit cards. If a lawyer accepts payment from a credit
plan foran advance of fees and costs, the amount must be held in trust in
accordance with chapter 5, Rules Regulating The Florida Bar, and the lawyer must
add the | awyerds own money to the trust
charged by the credit pldar doing business with the credit plan.

RULE 4-1.8 CONFLICT OF INTEREST,
PROHIBITED AND OTHER TRANSACTIONS

(@) Business Transactions With or Acquiring Interest Adverse to
Client. A lawyer shall not enter into a business transaction with a client or
knowingly acquire an ownership, possessory, security, or other pecuniary interest
adverse to a client, except a | ien gran
expenses, unless:

(1) the transaction and terms on which the lawyer acquires the
interest are fia and reasonable to the client and are fully disclosed and
transmitted in writing to the client in a manner that can be reasonably
understood by the client;

(2) the client is advised in writing of the desirability of seeking and
IS given a reasonable oppunity to seek the advice of independent legal
counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the
client, to the essential terms of the transaction and the lawyer's role in the
transaction, including whethéhe lawyer is representing the client in the
transaction.

(b) Using Information to Disadvantage of Client. A lawyer shall not
use information relating to representation of a client to the disadvantage of the
client unless the client gives informed cent except as permitted or required by
these rules.

(c) Gifts to Lawyer dflawyerashafnetrsdigtany a mi | y

substantial gift from a client, including a testamentary gift, or prepare on behalf of
a client an instrument giving the lawyeraperson related to the lawyer any
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substantial gift unless the lawyer or other recipient of the gift is related to the
client. For purposes of this subdivision, related persons include a spouse, child,
grandchild, parent, grandparent, or other relatiith whom the lawyer or the

client maintains a close, familial relationship.

(d) Acquiring Literary or Media Rights. Prior to the conclusion of
representation of a client, a lawyer shall not make or negotiate an agreement giving
the lawyer literary or med rights to a portrayal or account based in substantial
part on information relating to the representation.

(e) Financial Assistance to Client.A lawyer shall not provide financial
assistance to a client in connection with pending or contemplatediditigaxcept
that:

(1) a lawyer may advance court costs and expenses of litigation, the
repayment of which may be contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and
expenses of litigation dbehalf of the client.

() Compensation by Third Party. A lawyer shall not accept
compensation for representing a client from one other than the client unless:

(1) the client gives informed consent;

(2) there is no interferdemed with
professional judgment or with the clidiatvyer relationship; and

(3) information relating to representation of a client is protected as
required by rule 4..6.

(9) Settlement of Claims for Multiple Clients. A lawyer who
represents 2 or morei@hts shall not participate in making an aggregate settlement
of the claims of or against the clients, or in a criminal case an aggregated
agreement as to guilty or nolo contendere pleas, unless each client gives informed
consent, in a writing signed bydltlient. The lawyer's disclosure shall include the
existence and nature of all the claims or pleas involved and of the participation of
each person in the settlement.

(h) Limiting Liability for Malpractice. A lawyer shall not make an
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agreementprospectv el y | i miting the | awyeraos | i a
unless permitted by law and the client is independently represented in making the
agreement. A lawyer shall not settle a claim for such liability with an

unrepresented client or former citewithout first advising that person in writing

that independent representation is appropriate in connection therewith.

(1) Acquiring Proprietary Interest in Cause of Action. A lawyer shall
not acquire a proprietary interest in the cause of actionbpecumatter of
litigation the lawyer is conducting for a client, except that the lawyer may:

(1) acquire a |ien granted by | aw t
expenses; and

(2) contract with a client for a reasonable contingent fee.

() Representation oflnsureds. When a lawyer undertakes the defense
of an insured other than a governmental entity, at the expense of an insurance
company, in regard to an action or claim for personal injury or for property
damages, or for death or loss of services resuitorg personal injuries based
upon tortious conduct, including product liability claims, the Statement of Insured
Clientdéds Rights shall be provided to th
representation. The lawyer shall sign the statement certifyendate on which
the statement was provided to the insured. The lawyer shall keep a copy of the
signed statement in the clientdés fil e a
for 6 years after the representation is completed. The statement shadilbble
for inspection at reasonable times by the insured, or by the appropriate disciplinary
agency. Nothing in the Statement of | n
augment or detract from any substantive or ethical duty of a lawyer or &kect t
extradisciplinary consequences of violating an existing substantive legal or ethical
dutvy; nor shall any matter set forth in
rise to an independent cause of action or create any presumption that an existing
legal or ethical duty has been breached.

STATEMENT OF I NSURED CLI ENTO0S RI

An insurance company has selected a lawyer to defend a lawsuit or claim
against you. This Statement of I nsured
assure that you are axeaof your rights regarding your legal representation. This
disclosure statement highlights many, but not all, of your rights when your legal
representation is being provided by the insurance company.
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1. Your Lawyer If you have questions concerning gedection of the
lawyer by the insurance company, you should discuss the matter with the insurance
company and the lawyer. As a client, you have the right to know about the
| awyer6s education, training, anybuexper
specifically about the | awyerods actual
yours and give you this information in writing, if you request it. Your lawyer is
responsible for keeping you reasonably informed regarding the case and promptly
complying with your reasonable requests for information. You are entitled to be
informed of the final disposition of your case within a reasonable time.

2. Fees and CostsUsually the insurance company pays all of the fees
and costs of defending the claim.ytu are responsible for directly paying the
lawyer for any fees or costs, your lawyer must promptly inform you of that.

3. Directing the Lawyer If your policy, like most insurance policies,
provides for the insurance company to control the defene ddivsuit, the
lawyer will be taking instructions from the insurance company. Under such
policies, the lawyer cannot act solely on your instructions, and at the same time,
cannot act contrary to your interests. Your preferences should be communicated to
the lawyer.

4. Litigation Guidelines Many insurance companies establish
guidelines governing how lawyers are to proceed in defending a claim. Sometimes
those guidelines affect the range of actions the lawyer can take and may require
authorization oftie insurance company before certain actions are undertaken. You
are entitled to know the guidelines affecting the extent and level of legal services
being provided to you. Upon request, the lawyer or the insurance company should
either explain the guideles to you or provide you with a copy. If the lawyer is
denied authorization to provide a service or undertake an action the lawyer
believes necessary to your defense, you are entitled to be informed that the
insurance company has declined authorizdtonhe service or action.

5. Confidentiality Lawyers have a general duty to keep secret the
confidential information a client provides, subject to limited exceptions. However,
the lawyer chosen to represent you also may have a duty to share with the
insurance company information relating to the defense or settlement of the claim.
If the lawyer learns of information indicating that the insurance company is not
obligated under the policy to cover the
duty is to naintain that information in confidence. If the lawyer cannot do so, the
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lawyer may be required to withdraw from the representation without disclosing to
the insurance company the nature of the conflict of interest which has arisen.
Whenever a waiver ohe lawyerclient confidentiality privilege is needed, your
lawyer has a duty to consult with you and obtain your informed consent. Some
Insurance companies retain auditing companies to review the billings and files of
the lawyers they hire to representipgholders. If the lawyer believes a bill

review or other action releases information in a manner that is contrary to your
interests, the lawyer should advise you regarding the matter.

6. Conflicts of Interest Most insurance policies state that th&uirance
company will provide a lawyer to represent your interests as well as those of the
insurance company. The lawyer is responsible for identifying conflicts of interest
and advising you of them. If at any time you believe the lawyer provided by the
insurance company cannot fairly represent you because of conflicts of interest
between you and the company (such as whether there is insurance coverage for the
claim against you), you should discuss this with the lawyer and explain why you
believe there iga conflict. If an actual conflict of interest arises that cannot be
resolved, the insurance company may be required to provide you with another

lawyer.

7. Settlement Many policies state that the insurance company alone
may make a final decision regandisettiement of a claim, but under some policies
your agreement is required. If you want to object to or encourage a settlement
within policy limits, you should discuss your concerns with your lawyer to learn
your rights and possible consequences. Niesaent of the case requiring you to
pay money in excess of your policy limits can be reached without your agreement,
following full disclosure.

8. Your Risk If you lose the case, there might be a judgment entered
against you for more than the amoufyour insurance, and you might have to pay
it. Your lawyer has a duty to advise you about this risk and other reasonably
foreseeable adverse results.

9. Hiring Your Own Lawyer The lawyer provided by the insurance
company is representing you only tdeted the lawsuit. If you desire to pursue a
claim against the other side, or desire legal services not directly related to the
defense of the lawsuit against you, you will need to make your own arrangements
with this or another lawyer. You also may hameother lawyer, at your own
expense, to monitor the defense being provided by the insurance company. If there
Is a reasonable risk that the claim made against you exceeds the amount of
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coverage under your policy, you should consider consulting anothgerlaw

10. Reporting Violations If at any time you believe that your lawyer has
acted in violation of your rights, you have the right to report the matter to The
Florida Bar, the agency that oversees the practice and behavior of all lawyers in
Florida. For information on how to reach The Florida Bar call (850)-5839 or
you may access the Bar at www.FlaBar.org.

IF YOU HAVE ANY QUESTIONS ABOUT YOUR RIGHTS,
PLEASE ASK FOR AN EXPLANATION.

CERTIFICATE

The undersigned hereby certifies that this Statemént | nsur ed Cl i er
Rights has been provided to.....(name of insured/client(s))..... by .....(mail/hand
delivery)..... at .....(address of insured/client(s) to which mailed or delive¥ed .
on .....(date)......

[Signature of Atiorney]

[Print/Type Name]

Florida Bar No.:

(K) Imputation of Conflicts. While lawyers are associated in a firm, a
prohibition in the foregoing subdivisions (a) through (i) that applies to any one of
themshall apply to all of them.

Comment
Business transactions between client and lawyer

A lawyer's legal skill and training, together with the relationship of trust and
confidence between lawyer and client, create the possibility of overreaching when
the lwyer participates in a business, property, or financial transaction with a
client. The requirements of subdivision (a) must be met even when the transaction
Is not closely related to the subject matter of the representation. The rule applies to
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lawyersengaged in the sale of goods or services related to the practice of law. See
rule 45.7. It does not apply to ordinary fee arrangements between client and
lawyer, which are governed by rul€l4, although its requirements must be met
when the lawyer a@pts an interest in the client's business or other nonmonetary
property as payment for all or part of a fee. In addition, the rule does not apply to
standard commercial transactions between the lawyer and the client for products or
services that the cli¢igenerally markets to others, for example, banking or
brokerage services, medical services, products manufactured or distributed by the
client, and utilities services. In such transactions the lawyer has no advantage in
dealing with the client, and thestrictions in subdivision (a) are unnecessary and
impracticable. Likewise, subdivision (a) does not prohibit a lawyer from acquiring
or asserting a |lien granted by |l aw to

Subdivision (a)(1) requires that the trangatitself be fair to the client and
that its essential terms be communicated to the client, in writing, in a manner that
can be reasonably understood. Subdivision (a)(2) requires that the client also be
advised, in writing, of the desirability of seekitige advice of independent legal
counsel. It also requires that the client be given a reasonable opportunity to obtain
such advice. Subdivision (a)(3) requires that the lawyer obtain the client's
informed consent, in a writing signed by the client, lotthe essential terms of
the transaction and to the lawyer's role. When necessary, the lawyer should discuss
both the material risks of the proposed transaction, including any risk presented by
the lawyer's involvement, and the existence of reasonahbliable alternatives
and should explain why the advice of independent legal counsel is desirable. See
terminology (definition of informed consent).

The risk to a client is greatest when the client expects the lawyer to represent
the client in the transéon itself or when the lawyer's financial interest otherwise
poses a significant risk that the lawyer's representation of the client will be
materially limited by the lawyer's financial interest in the transaction. Here the
lawyer's role requires thateHawyer must comply, not only with the requirements
of subdivision (a), but also with the requirements of rule”4 Under that rule, the
lawyer must disclose the risks associated with the lawyer's dual role as both legal
adviser and participant in thansaction, such as the risk that the lawyer will
structure the transaction or give legal advice in a way that favors the lawyer's
interests at the expense of the client. Moreover, the lawyer must obtain the client's
informed consent. In some cases,|dveyer's interest may be such that ruié.4
will preclude the lawyer from seeking the client's consent to the transaction.
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If the client is independently represented in the transaction, subdivision (a)(2)
of this rule is inapplicable, and the subdigisi(a)(1) requirement for full
disclosure is satisfied either by a written disclosure by the lawyer involved in the
transaction or by the client's independent counsel. The fact that the client was
independently represented in the transaction is relenatdgtermining whether the
agreement was fair and reasonable to the client as subdivision (a)(1) further
requires.

Gifts to lawyers

A lawyer may accept a gift from a client, if the transaction meets general
standards of fairness and if the lawyer doesongpare the instrument bestowing
the gift. For example, a simple gift such as a present given at a holiday or as a
token of appreciation is permitted. If a client offers the lawyer a more substantial
gift, subdivision (c) does not prohibit the lawyesrr accepting it, although such a
gift may be voidable by the client under the doctrine of undue influence, which
treats client gifts as presumptively fraudulent. In any event, due to concerns about
overreaching and imposition on clients, a lawyer maysnggest that a substantial
gift be made to the lawyer or for the lawyer's benefit, except where the lawyer is
related to the client as set forth in subdivision (c). If effectuation of a substantial
gift requires preparing a legal instrument such as aowitbnveyance, however,
the client should have the detached advice that another lawyer can provide and the
lawyer should advise the client to seek advice of independent counsel. Subdivision
(c) recognizes an exception where the clieatislative-ofelated by blood or
marriage tdhe donee or the gift is not substantial.

This rule does not prohibit a lawyer from seeking to have the lawyer or a
partner or associate of the lawyer named as personal representative of the client's
estate or to another potally lucrative fiduciary position. Nevertheless, such
appointments will be subject to the general conflict of interest provision in+ule 4
1.7 when there is a significant risk that the lawyer's interest in obtaining the
appointment will materially limithe lawyer's independent professional judgment
in advising the client concerning the choice of a personal representative or other
fiduciary. In obtaining the client's informed consent to the conflict, the lawyer
should advise the client concerning théuna and extent of the lawyer's financial
interest in the appointment, as well as the availability of alternative candidates for
the position.

Literary rights
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An agreement by which a lawyer acquires literary or media rights concerning
the conduct of theepresentation creates a conflict between the interests of the
client and the personal interests of the lawyer. Measures suitable in the
representation of the client may detract from the publication value of an account of
the representation. Subdivisi¢ah) does not prohibit a lawyer representing a client
i n a transaction concerning |literary pr
shall consist of a share in ownership in the property if the arrangement conforms to
rule 41.5 and subdivision (a) and.(

Financial assistance

Lawyers may not subsidize lawsuits or administrative proceedings brought on
behalf of their clients, including making or guaranteeing loans to their clients for
living expenses, because to do so would encourage clients to [awsués that
might not otherwise be brought and because such assistance gives lawyers too
great a financial stake in the litigation. These dangers do not warrant a prohibition
on a lawyer advancing a client court costs and litigation expenses, incthding
expenses aiagnosticnedical examinationsed for litigation purposesnd the
reasonable costs of obtaining and presenting evidence, because these advances are
virtually indistinguishable from contingent fees and help ensure access to the
courts. Smilarly, an exception allowing lawyers representing indigent clients to
pay court costs and litigation expenses regardless of whether these funds will be
repaid is warranted.

Person paying for | awyerodos services

Lawyers are frequently asked to represetltemnt under circumstances in
which a third person will compensate the lawyer, in whole or in part. The third
person might be a relative or friend, an indemnitor (such as a liability insurance
company), or a calient (such as a corporation sued alonthwne or more of its
employees). Because thipdrty payers frequently have interests that differ from
those of the client, including interests in minimizing the amount spent on the
representation and in learning how the representation is progressaipgrdare
prohibited from accepting or continuing such representations unless the lawyer
determines that there will be no interference with the lawyer's independent
professional judgment and there is informed consent from the client. See also rule
4-5.4(d (prohibiting interference with a lawyer's professional judgment by one
who recommends, employs or pays the lawyer to render legal services for another).
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Sometimes, it will be sufficient for the lawyer to obtain the client's informed
consent regarding éfact of the payment and the identity of the tpedty payer.
If, however, the fee arrangement creates a conflict of interest for the lawyer, then
the lawyer must comply with rule 8.7. The lawyer must also conform to the
requirements of rule-4.6 oncerning confidentiality. Under rule47(a), a
conflict of interest exists if there is significant risk that the lawyer's representation
of the client will be materially limited by the lawyer's own interest in the fee
arrangement or by the lawyer'spessibilities to the thirgbarty payer (for
example, when the thirgarty payer is a colient). Under rule 4..7(b), the
lawyer may accept or continue the representation with the informed consent of
each affected client, unless the conflict is noncomdda@tunder that subdivision.
Under rule 41.7(b), the informed consent must be confirmed in writing or clearly
stated on the record at a hearing.

Aggregate settlements

Differences in willingness to make or accept an offer of settlement are among
the riks of common representation of multiple clients by a single lawyer. Under
rule 41.7, this is one of the risks that should be discussed before undertaking the
representation, as part of the process of obtaining the clients' informed consent. In
addition,rule 41.2(a) protects each client's right to have the final say in deciding
whether to accept or reject an offer of settlement and in deciding whether to enter a
guilty or nolo contendere plea in a criminal case. The rule stated in this
subdivision is aorollary of both these rules and provides that, before any
settlement offer or plea bargain is made or accepted on behalf of multiple clients,
the lawyer must inform each of them about all the material terms of the settlement,
including what the other ieints will receive or pay if the settlement or plea offer is
accepted. See also terminology (definition of informed consent). Lawyers
representing a class of plaintiffs or defendants, or those proceeding derivatively,
must comply with applicable rulesge@ating notification of class members and
other procedural requirements designed to ensure adequate protection of the entire
class.

Acquisition of interest in litigation

Subdivision (i) states the traditional general rule that lawyers are prohibited
from acquiring a proprietary interest in litigation. This general rule, which has its
basis in common law champerty and maintenance, is subject to specific exceptions
developed in decisional law and continued in these rules, such as the exception for
reasomble contingent fees set forth in ruld 4 and the exception for certain
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advances of the costs of litigation set forth in subdivision (e).

This rule is not intended to apply to customary qualification and limitations in
legal opinions and memoranda.

Representation of insureds

As with any representation of a client when another person or client is paying
for the representation, the representation of an insured client at the request of the
insurer creates a special need for the lawyer to be cogniztod pbtential for
ethical risks. The nature of the relationship between a lawyer and a client can lead
to the insured or the insurer having expectations inconsistent with the duty of the
lawyer to maintain confidences, avoid conflicts of interest, aneraike comply
with professional standards. When a lawyer undertakes the representation of an
insured client at the expense of the insurer, the lawyer should ascertain whether the
lawyer will be representing both the insured and the insurer, or onlysine¢h
Communication with both the insured and the insurer promotes their mutual
understanding of the role of the lawyer in the particular representation. The
Statement of I nsured Clientds Rights ha
performancef ethical responsibilities. The highly variable nature of insurance
and the responsiveness of the insurance industry in developing new types of
coverages for risks arising in the dynamic American economy render it impractical
to establish a statementrights applicable to all forms of insurance. The
Statement of I nsured Clientds Rights is
property damage tort cases. 't 1 s not
cases. Even in that relatively narrow apéasurance coverage, there is
variability among policies. For that reason, the statement is necessarily broad. Itis
the responsibility of the lawyer to explain the statement to the insured. In
particular cases, the lawyer may need to provide additioformation to the
insured.

Because the purpose of the statement is to assist laypersons in understanding
their basic rights as clients, it is necessarily abbreviated. Although brevity
promotes the purpose for which the statement was developest) iiedessitates
incompleteness. For these reasons, it is specifically provided that the statement
shall not serve to establish any legal rights or duties, nor create any presumption
that an existing legal or ethical duty has been breached. As a tessiatement
and its contents should not be invoked by opposing parties as grounds for
disqualification of a lawyer or for procedural purposes. The purpose of the
statement would be subverted if it could be used in such a manner.
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The statement is to begesed by the lawyer to establish that it was timely
provided to the insured, but the insured client is not required to sign it. Itis in the
best interests of the lawyer to have the insured client sign the statement to avoid
future questions, but it is nsidered impractical to require the lawyer to obtain the
Il nsured clientds signature in al/l I nst a

Establishment of the statement and the duty to provide it to an insured in tort
cases involving personal injury or property damage should not be cahatue
lessening the duty of the lawyer to inform clients of their rights in other
circumstances. When other types of insurance are involved, when there are other
third-party payors of fees, or when multiple clients are represented, similar needs
for fully informing clients exist, as recognized in rule$.Z(c) and 41.8(f).

Imputation of prohibitions

Under subdivision (k), a prohibition on conduct by an individual lawyer in
subdivisions (a) through (i) also applies to all lawyers associated in a fimthait
personally prohibited lawyer. For example, 1 lawyer in a firm may not enter into a
business transaction with a client of another member of the firm without
complying with subdivision (a), even if the first lawyer is not personally involved
in the rgoresentation of the client.

RULE 4-1.9 CONFLICT OF INTEREST; FORMER CLIENT

A lawyer who has formerly represented a client in a matter shall not
thereafter:

(@) represent another person in the same or a substantially related matter
inwhichthatpersahs i nt erests are materially ady
client unless the former client gives informed consent;

(b) use information relating to the representation to the disadvantage of
the former client except agle-4-1-6hese rulesvould permitor requirewith
respect to a client or when the information has become generally kreown

(c) reveal information relating to the representation except as these rules
would permit or require with respect to a client.
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Comment

After termination 6 a clientlawyer relationship, a lawyer may not represent
another client except in conformity with this rule. The principles in rule/4
determine whether the interests of the present and former client are adverse. Thus,
a lawyer could not properly sk to rescind on behalf of a new client a contract
drafted on behalf of the former client. So also a lawyer who has prosecuted an
accused person could not properly represent the accused in a subsequent civil
action against the government concerning tmeesttansaction.

The scope of a "matter"” for purposes of rue.4(a) may depend on the facts
of a particular situation or transacti o
also be a question of degree. When a lawyer has been directly involved in a
specific transaction, subsequent representation of other clients with materially
adverse interests clearly is prohibited. On the other hand, a lawyer who recurrently
handled a type of problem for a former client is not precluded from later
representing asther client in a wholly distinct problem of that type even though
the subsequent representation involves a position adverse to the prior client.
Similar considerations can apply to the reassignment of military lawyers between
defense and prosecution fulonis within the same military jurisdiction. The
underlying question is whether the lawyer was so involved in the matter that the
subsequent representation can be justly regarded as a changing of sides in the
matter in question.

Matters are "substantiglielated" for purposes of this rule if they involve the
same transaction or legal dispute, or if the current matter would involve the lawyer
attacking work that the lawyer performed for the former client. For example, a
lawyer who has previously represed a client in securing environmental permits
to build a shopping center would be precluded from representing neighbors seeking
to oppose rezoning of the property on the basis of environmental considerations;
however, the lawyer would not be precludedilmgrounds of substantial
relationship, from defending a tenant of the completed shopping center in resisting
eviction for nonpayment of rent.

Lawyers owe confidentiality obligations to former clients, and thus
information acquired by the lawyer in theurse of representing a client may not
subsequently be used by the lawyer to the disadvantage of the client without the
former client's consent. For example, a lawyer who has represented a
businessperson and learned extensive private financial informeimut that
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person may not then represent that person's spouse in seeking a divorce. However,
the fact that a lawyer has once served a client does not preclude the lawyer from
using generally known information about that client when later representing

arother client. Information that has been widely disseminated by the media to the
public, or that typically would be obtained by any reasonably prudent lawyer who
had never represented the former client, should be considered generally known and
ordinarily will not be disqualifying. The essential question is whether, but for

having represented the former client, the lawyer would know or discover the
information.

Information acquired in a prior representation may have been rendered
obsolete by the passagetiofie. In the case of an organizational client, general
knowledge of the client's policies and practices ordinarily will not preclude a
subsequent representation; on the other hand, knowledge of specific facts gained in
a prior representation that areaent to the matter in question ordinarily will
preclude such a representation. A former client is not required to reveal the
confidential information learned by the lawyer in order to establish a substantial
risk that the lawyer has confidential infornaet to use in the subsequent matter. A
conclusion about the possession of such information may be based on the nature of
the services the lawyer provided the former client and information that would in
ordinary practice be learned by a lawyer providinghsservices.

The provisions of this rule are for the protection of clients and can be waived
if the former client gives informed consent. See terminology.

With regard to an opposing partyos r a

see comment to ruke1.7. With regard to disqualification of a firm with which a
lawyer is associated, see ruld 40.

RULE 4-1.18 DUTIES TO PROSPECTIVE CLIENT
€) Prospective Client. A person who discusses with a lawyer the
possibility of forming a clientawyer rdationship with respect to a matter is a
prospective client.

(b) Confidentiality of Information. Even when no cliertawyer
relationship ensues, a lawyer who has had discussions with a prospective client
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shall not use or reveal information learned ind¢basultation, except as rulel49
would permit with respect to information of a former client.

(c) Subsequent RepresentationA lawyer subject to subdivision (b)
shall not represent a client with interests materially adverse to those of a
prospective kient in the same or a substantially related matter if the lawyer
received information from the prospective client that could be used to the
disadvantage of that person in the matter, except as provided in subdivision (d). If
a lawyer is disqualified fromepresentation under this rule, no lawyer in a firm
with which that lawyer is associated may knowingly undertake or continue
representation in such a matter, except as provided in subdivision (d).

(d) Permissible Representation.When the lawyer has rawed
disqualifying information as defined in subdivision (c), representation is
permissible if:

(1) both the affected client and the prospective client have given
informed consent, confirmed in writing; or

(2) the lawyer who received the information ta@asonable
measures to avoid exposure to more disqualifying information than was
reasonably necessary to determine whether to represent the prospective client;
and

(i) the disqualified lawyer is timely screened from any
participation in the matter andapportioned no part of the fee
therefrom; and

(i) written notice is promptly given to the prospective client.
Comment

Prospective clients, like clients, may disclose information to a lawyer, place
documents or other property in the lawyer's custodyely on the lawyer's advice.
A lawyer's discussions with a prospective client usually are limited in time and
depth and leave both the prospective client and the lawyer free (and the lawyer
sometimes required) to proceed no further. Hence, prospeténés should
receive some but not all of the protection afforded clients.
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Not all persons who communicate information to a lawyer are entitled to
protection under this rule. A person who communicates information unilaterally to
a lawyer, without any Bsonable expectation that the lawyer is willing to discuss
the possibility of forming a cliedawyer relationship, is not a "prospective client"
within the meaning of subdivision (a).

It is often necessary for a prospective client to reveal informatitmet
lawyer during an initial consultation prior to the decision about formation of a
clientlawyer relationship. The lawyer often must learn such information to
determine whether there is a conflict of interest with an existing client and whether
the madter is one that the lawyer is willing to undertake. Subdivision (b) prohibits
the lawyer from using or revealing that information, except as permitted by-rule 4
1.9, even if the client or lawyer decides not to proceed with the representation.
The duty aists regardless of how brief the initial conference may be.

In order to avoid acquiring disqualifying information from a prospective
client, a lawyer considering whether to undertake a new matter should limit the
initial interview to only such informatmas reasonably appears necessary for that
purpose. Where the information indicates that a conflict of interest or other reason
for nonrepresentation exists, the lawyer should so inform the prospective client or
decline the representation. If the prospee client wishes to retain the lawyer, and
if consent is possible under rul€l47, then consent from all affected present or
former clients must be obtained before accepting the representation.

A lawyer may condition conversations with a prospectlienton the
person's informed consent that no information disclosed during the consultation
will prohibit the lawyer from representing a different client in the matter. See
terminology for the definition of informed consent. If the agreement expreassly s
provides, the prospective client may also consent to the lawyer's subsequent use of
information received from the prospective client.

Even in the absence of an agreement, under subdivision (c), the lawyer is not
prohibited from representing a client tvihterests adverse to those of the
prospective client in the same or a substantially related matter unless the lawyer
has received from the prospective client information that could be used to the
disadvantage of the prospective client in the matter.

Under subdivision (c), the prohibition in this rule is imputed to other lawyers

as provided in rule-4.10, but, under subdivision (d)(1), the prohibition and its
imputation may be avoided if the lawyer obtains the informed consent, confirmed
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in writing, of both the prospective and affected clients. In the alternative, the
prohibition and its imputation may be avoided if the conditions of subdivision

(d)(2) are met and all disqualified lawyers are timely screened and written notice is
promptly given to the spective client. Seeualeterminology (requirements for
screening proceduresiRaragrapBubdivision(d)(2)(i) does not prohibit the

screened lawyer from receiving a salary or partnership share established by prior
independent agreement, but that lawyaymot receive compensation directly

related to the matter in which the lawyer is disqualified.

Notice, including a general description of the subject matter about which the
lawyer was consulted, and of the screening procedures employed, generally should
be given as soon as practicable after the need for screening becomes apparent.

The duties under this rule presume that the prospective client consults the
lawyer in good faith. A person who consults a lawyer simply with the intent of
disqualifying the lavyer from the matter, with no intent of possibly hiring the
lawyer, has engaged in a sham and should not be able to invoke this rule to create a
disqualification.

For the duty of competence of a lawyer who gives assistance on the merits of
a matter to anospective client, see rule41. For a lawyer's duties when a
prospective client entrusts valuables or papers to the lawyer's care, see chapter 5,
Rules Regulating The Florida Bar.

4-2. COUNSELOR
RULE 4-2.4 LAWYER SERVING AS THIRD -PARTY NEUTRAL

(@) Definition. A lawyer serves as a thighrty neutral when the lawyer
assists 2 or more persons who are not clients of the lawyer to reach a resolution of
a dispute or other matter that has arisen between them. Service agoartiyird
neutral may inlude service as an arbitrator, a mediator, or in such other capacity
as will enable the lawyer to assist the parties to resolve the matter.

(b) Communication With Unrepresented Parties. A lawyer serving as
a third-party neutral shall inform unrepresentstties that the lawyer is not
representing them. When the lawyer knows or reasonably shouldtkabe
party does not understand the lawyer's role in the matter, the lawyer shall explain
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the difference between the lawyer's role as a{pandy neutrabnd a lawyer's role
as one who represents a client.

Comment

Alternative dispute resolution has become a substantial part of the civil justice
system. Aside from representing clients in dispute resolution processes, lawyers
often serve as thirgarty neitrals. A thirdparty neutral is a person, such as a
mediator, arbitrator, conciliator, or evaluator, who assists the parties, represented
or unrepresented, in the resolution of a dispute or in the arrangement of a
transaction. Whether a thighrty neutal serves primarily as a facilitator,
evaluator, or decisionmaker depends on the particular process that is either selected
by the parties or mandated by a court.

The role of a thirgparty neutral is not unique to lawyers, although, in some
courtconneckd contexts, only lawyers are allowed to serve in this role or to
handle certain types of cases. In performing this role, the lawyer may be subject to
court rules or other law that apply either to thpalty neutrals generally or to
lawyers serving as ittd-party neutrals. Lawyemeutrals may also be subject to
various codes of ethics, such as the Code of Ethics for Arbitration in Commercial
Disputes prepared by a joint committee of the American Bar Association and the
American Arbitration Associationrdhe Model Standards of Conduct for
Mediators jointly prepared by the American Bar Association, the American
Arbitration Association and the Society of Professionals in Dispute Resolution. A
Florida Bar member who is a certified mediator is governedhdwapplicable law
and rules relating to certified mediators.

Unlike nonlawyers who serve as thipdrty neutrals, lawyers serving in this
role may experience unique problems as a result of differences between the role of
a thirdparty neutral and a lawysrservice as a client representative. The potential
for confusion is significant when the parties are unrepresented in the process.
Thus, subdivision (b) requires a lawyezutral to inform unrepresented parties that
the lawyer is not representing thefor some parties, particularly parties who
frequently usalisputereseolutionispute resolutioprocesses, this information will
be sufficient. For others, particularly those who are using the process for the first
time, more information will be requiredNVhere appropriate, the lawyer should
inform unrepresented parties of the important differences between the lawyer's role
as thirdparty neutral and a lawyer's role as a client representative, including the
inapplicability of the attorneglient evidentary privilege. The extent of disclosure
required under this subdivision will depend on the particular parties involved and
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the subject matter of the proceeding, as well as the particular features of the

disputereselutiontlispute resolutioprocess selected

A lawyer who serves as a thiphrty neutral subsequently may be asked to
serve as a lawyer representing a client in the same matter. The conflicts of interest

that arise for both the individual lawyer and the lawyer's law firm are addressed in
rule 41.12.

4-3. ADVOCATE
RULE 4-3.3 CANDOR TOWARD THE TRIBUNAL
(@) False Evidence; Duty to Disase. A lawyer shall not knowingly:

(1) make a false statementwmhterialfact or law to a tribunabr
fail to correct a false statement of material fact or law previously made to the
tribunal by the lawyer

(2) fail to disclose a material fact to alwinal when disclosure is
necessary to avoid assisting a criminal or fraudulent act by the client;

(3) fail to disclose to the tribunal legal authority in the controlling
jurisdiction known to the lawyer to be directly adverse to the position of the
clientand not disclosed by opposing counsel; or

(4) permit-any-withess-including-a-criminal-defendanpfter
testimony-or-otheevidence that the lawyer knows to be false. A lawyer may
not offer testimony that the lawyer knows to be false in the forrmafative
unless so ordered by the tribunal. Ifalawyert he | awyer 6s cl i e
called by the lawyehas offered material evidence aheéreaftethe lawyer
comes to know of its falsity, the lawyer shall take reasonable remedial
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measuremcluding, if necessary, disclosure to the tribunal. A lawyer may
refuse to offer evidence that the lawyer reasonably believes is false

(b) Criminal or Fraudulent Conduct. A lawyer who represents a client
in an adjudicative proceeding and who knows that a person intends to engage, is
engagingpr has engaged in criminal or fraudulent conduct related to the
proceeding shall take reasonable remedial measures, including, if necessary,
disclosure to the tribunal.

(c)  Evidence Believed to Be FalseA lawyer may refuse to offer
evidence that the layer reasonably believes is false.

(dc) Ex Parte Proceedings.In an ex parte proceeding a lawyer shall
inform the tribunal of all material facts known to the lawyer that will enable the
tribunal to make an informed decision, whether or not the factslaesse.

(d) Extent of Lawyer's Duties. The duties stated in this rule continue
beyond the conclusion of the proceeding and apply even if compliance requires
disclosure of information otherwise protected by rutk &k

Comment

This rule governs the condt of a lawyer who is representing a client in the
proceedings of a tribunal. See terminology for the definition of "tribunal." It also
applies when the lawyer is representing a client in an ancillary proceeding
conducted pursuant to the tribunal's difjative authority, such as a deposition.

Thus, for example, subdivision (a)(4) requires a lawyer to take reasonable remedial
measures if the lawyer comes to know that a client who is testifying in a deposition
has offered evidence that is false.

Fhe-adweate'stask-Ehis rule sets forth the special duties of lawyers as
officers of the court to avoid conduct that undermines the integrity of the
adjudicative process. A lawyer acting as an advocate in an adjudicative proceeding
has an obligatioto presehthe client's case with persuasive force. Performance of
that duty while maintaining confidences of the client is qualified by the advocate's
duty of candor to the tribunaHewever-an-advecate-does@onsequently,
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although a lawyer in an adversarppeeding is not required to present a
disinterested exposition of the law onouch for the evidence submitted in a
cause, the lawyer must not allotihe tribunalis+espensible-for-assessing its
probative-valu®d be misled by false statements of lawamt or evidence that the
lawyer knows to be false

Lawyers who represent clients in alternative dispute resolution processes are
governed by the Rules of Professional Conduct. When the dispute resolution
process takes place before a tribunal, as inifgnarbitration (see terminology),
the lawyer's duty of candor is governed by rufe 3. Otherwise, the lawyer's duty
of candor toward both the thughrty neutral and other parties is governed by rule
4-4.1.

Representations by a lawyer

An advocate isesponsible for pleadings and other documents prepared for
litigation, but is usually not required to have personal knowledge of matters
asserted therein, for litigation documents ordinarily present assertions by the client,
or by someone on the client'shalf, and not assertions by the lawyer. Compare
rule 43.1. However, an assertion purporting to be on the lawyer's own knowledge,
as in an affidavit by the lawyer or in a statement in open court, may properly be
made only when the lawyer knows the aismris true or believes it to be true on
the basis of a reasonably diligent inquiry. There are circumstances where failure to
make a disclosure is the equivalent of an affirmative misrepresentation. The
obligation prescribed in rule-#.2(d) not to cousel a client to commit or assist the
client in committing a fraud applies in litigation. Regarding compliance with rule
4-1.2(d), see the comment to that rule. See also the comment te8digox

Misleading legal argument

Legal argument based on adwingly false representation of law constitutes
dishonesty toward the tribunal. A lawyer is not required to make a disinterested
exposition of the law, but must recognize the existence of pertinent legal
authorities. Furthermore, as stated in subdivi§&)(B8), an advocate has a duty to
disclose directly adverse authority in the controlling jurisdiction that has not been
disclosed by the opposing party. The underlying concept is that legal argument is a
discussion seeking to determine the legal prenmsgserly applicable to the case.

False evidence
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Subdivision (a)(4) requires that the lawyer refuse tor@fedence that the

lawyer knows to be false, regardless of the client's wishes. This duty is premised
on the lawyer's obligation as an officer of the court to prevent the trier of fact from
being misled by false evidence. A lawyer does not violataukesf the lawyer

offers the evidence for the purpose of establishing its falsity.

If a lawyer knows that the client intends to testify falsely or wants the lawyer
to introduce false evidence, the lawyer should seek to persuade the client that the
eviderce should not be offered. If the persuasion is ineffective and the lawyer
continues to represent the client, the lawyer must refuse to offer the false evidence.
If only a portion of a withess's testimony will be false, the lawyer may call the
witness taestify but may not elicit or otherwise permit the witness to present the
testimony that the lawyer knows is false.

The duties stated in this rule apply to all lawyers, including defense counsel in
criminal cases.

The prohibition against offering falsgidence only applies if the lawyer
Kknows that t he evidence 1 s fal se. A | aw
does not preclude its presentation to the trier of fact.

Execeptinthe-defense-of a-criminallyaceusétietrule generally recognized

Is that, if necessary to rectify the situation, an advocate must disclose the existence
of the client's deception to the court. Such a disclosure can result in grave
consequences to the client, including not only a sense of betrayal but also loss of
thecase and perhaps a prosecution for perjury. But the alternative is that the
lawyer cooperate in deceiving the court, thereby subverting thefindihg

process that the adversary system is designed to implement. Sed 12(e)4
Furthermore, unlessis clearly understood that the lawyer will act upon the duty

to disclose the existence of false evidence, the client can simply reject the lawyer's
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advice to reveal the false evidence and insist that the lawyer keep silent. Thus, the
client could in efiect coerce the lawyer into being a party to fraud on the court.

rule, because a false statement to an arresting officer is unsworn and occurs prior to
m&msmunawL&eeu#pmeeedmg—mh&dwm%esa%s%Jawyequs%attempt

able

Remedial measures

If perjured testimony or false evidence has been alfféhe advocate's proper
course ordmarlly is to remonstrate with the client confldentlattvcumstances




the-advocate-should-make-disclosure-to-the-dowrhy case, the advocatbould
ensure disclosure is made to the collirts for the court then to determine what
should be doné making a statement about the matter to the trier of fact, ordering a
mistrial, or perhaps nothing. If the false testimony was that of the dhentjient

may controvert the lawyer's version of their communication when the lawyer
discloses the situation to the court. If there is an issue whether the client has
committed perjury, the lawyer cannot represent the client in resolution of the issue
ard a mistrial may be unavoidable. An unscrupulous client might in this way
attempt to produce a series of mistrials and thus escape prosecution. However, a
second such encounter could be construed as a deliberate abuse of the right to
counsel and as suetwaiver of the right to further representatidrhis

commentary is not intended to address the situation where a client or prospective
client seeks legal advice specifically about a defense to a charge of perjury where
the lawyer did not represent theecit at the time the client gave the testimony

giving rise to the charge.

Refusing to offer proof believed to be false

Generally-speakinghlthough subdivision (a)(4) only prohibitslawyerhas
autherityfrom offering evidence the lawyer knows to be false, it permits the lawyer
to refuse to offer testimony or other proof that the lawgasonablyelieves is
untrustworthyalse Offering such proof may reflect adversely on the lawyer's
ability to discriminate in the quality of evidence and thus impair the lawyer's

effectlveness as an advocat&enmn&Leases-hewevepaJa\wepmay—m—some
, erhing the
Fighit—te%eunsel.

A lawyer may not assist the client or any witness in offering false testimony
or other false evidence, nor may the lawyer permit the client or any otimeswi
to testify falsely in the narrative form unless ordered to do so by the tribunal. Ifa
lawyer knows that the client intends to commit perjury, the lawyer's first duty is to
attempt to persuade the client to testify truthfully. If the client sislists on
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committing perjury, the lawyer must threaten to disclose the client's intent to
commit perjury to the judge. If the threat of disclosure does not successfully
persuade the client to testify truthfully, the lawyer must disclose the fact that the
client intends to lie to the tribunal and, pet 4, information sufficient to prevent
the commission of the crime of perjury.

The lawyer's duty not to assist witnesses, including the lawyer's own client, in
offering false evidence stems from the RuleRmfessional Conduct, Florida
statutes, and caselaw.

Rule 41.2(d) prohibits the lawyer from assisting a client in conduct that the
lawyer knows or reasonably should know is criminal or fraudulent.

Rule 43.4(b) prohibits a lawyer from fabricating eeitce or assisting a
witness to testify falsely.

Rule 48.4(a) prohibits the lawyer from violating the Rules of Professional
Conduct or knowingly assisting another to do so.

Rule 48.4(b) prohibits a lawyer from committing a criminal act that reflects
adwersely on the lawyer's honesty, trustworthiness, or fithess as a lawyer.

Rule 48.4(c) prohibits a lawyer from engaging in conduct involving
dishonesty, fraud, deceit, or misrepresentation.

Rule 48.4(d) prohibits a lawyer from engaging in conduct thadrejudicial
to the administration of justice.

Rule 41.6(b) requires a lawyer to reveal information to the extent the lawyer
reasonably believes necessary to prevent a client from committing a crime.

This rule, 43.3(a)(2), requires a lawyer to reveamaterial fact to the
tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act
by the client, and-8.3(a)(4) prohibits a lawyer from offering false evidence and
requires the lawyer to take reasonable remedial measures udeméderial
evidence has been offered.

Rule 41.16 prohibits a lawyer from representing a client if the representation

will result in a violation of the Rules of Professional Conduct or law and permits
the lawyer to withdraw from representation if theeict persists in a course of
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action that the lawyer reasonably believes is criminal or fraudulent or repugnant or
imprudent. Rule 4.16(c) recognizes that notwithstanding good cause for
terminating representation of a client, a lawyer is obliged to oati

representation if so ordered by a tribunal.

To permit or assist a client or other witness to testify falsely is prohibited by
section 837.02, Florida Statutes (1991), which makes perjury in an official
proceeding a felony, and by section 777.011,iéfo6tatutes (1991), which
proscribes aiding, abetting, or counseling commission of a felony.

Florida caselaw prohibits lawyers from presenting false testimony or
evidence.Kneale v. Williams30 So. 2d 284 (Fla. 1947), states that perpetration of
a fraud is outside the scope of the professional duty of an attorney and no privilege
attaches to communication between an attorney and a client with respect to
transactions constituting the making of a false claim or the perpetration of a fraud.
Dodd v. The Frida Bar, 118 So. 2d 17 (Fla. 1960), reminds us that "the courts are
. .. dependent on members of the bar to . . . present the true facts of each cause . ..
to enable the judge or the jury to [decide the facts] to which the law may be
applied. When aattorney . . . allows false testimony . . . [the attorney] . . . makes
it impossible for the scales [of justice] to balance.”" Hee Fla. Bar v. Agar394
So. 2d 405 (Fla. 1981), afdhe Fla. Bar v. Simon891 So. 2d 684 (Fla. 1980).

The United StateSupreme Court ilNix v. Whiteside475 U.S. 157 (1986),
answered in the negative the constitutional issue of whether it is ineffective
assistance of counsel for an attorney to threaten disclosure of a client's (a criminal
defendant's) intention to testifglsely.

Ex parte proceedings

Ordinarily, an advocate has the limited responsibility of presenting 1 side of
the matters that a tribunal should consider in reaching a decision; the conflicting
position is expected to be presented by the opposing gdayever, in an ex
parte proceeding, such as an application for a temporary injunction, there is no
balance of presentation by opposing advocates. The object of an ex parte
proceeding is nevertheless to yield a substantially just result. The judge has an
affirmative responsibility to accord the absent party just consideration. The lawyer
for the represented party has the correlative duty to make disclosures of material
facts known to the lawyer and that the lawyer reasonably believes are necessary to
an nformed decision.
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4-7. INFORMATION ABOUT LEGAL SERVICES
4-7. 2 COMMUNI CATI ONS CONCERNI NG A LAWY

The following shall apply to any communication conveying information about
a | awyerds or a |l aw firmds omsde)and (efs e xc
rule 47.1:

(@) Required Content of Advertisements and Unsolicited Written
Communications.

(1) Name of Lawyer or Lawyer Referral Servicall
advertisements and written communications pursuant to these rules shall
include the name dit least 1 lawyer or the lawyer referral service responsible
for their content.

(2) Location of Practice All advertisements and written
communications provided for under these rules shall disclose, by city or town,
1 or more bona fide office locationstbe lawyer or lawyers who will
actually perform the services advertised. If the office location is outside a
city or town, the county in which the office is located must be disclosed. A
lawyer referral service shall disclose the geographic area irnhclawyer
practices when a referral is made. For the purposes of this rule, a bona fide
office is defined as a physical location maintained by the lawyer or law firm
where the lawyer or law firm reasonably expects to furnish legal services in a
substatial way on a regular and continuing basis.

(b) Permissible Content of Advertisements and Unsolicited Written
Communications. If the content of an advertisement in any public media or
unsolicited written communication is limited to the following inforioat the
advertisement or unsolicited written communicai®axemptfrom-the-filing-and
review-requirementand true and not prohibited by lawshall be presumed be
permissible anaot to be misleading or deceptivader these rules

(1) Lawyers ad Law Firms A lawyer or law firm may include the
following information in advertisements and unsolicited written
communications:
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(A) the name of the lawyer or law firm subject to the requirements
of this rule and rule4.9, a listing of lawyers assated with the firm,
office locations and parking arrangements, disability accommodations,
telephone numbers, website addresses, and electronic mail addresses,
of fice and telephone service hour s,
or Al aw fir mo;

(B) dateof admission to The Florida Bar and any other bars, current
membership or positions held in The Florida Bar or its sections or
committees, former membership or positions held in The Florida Bar or
its sections or committees with dates of membership, fopogtions of
employment held in the legal profession with dates the positions were
held, years of experience practicing law, number of lawyers in the
advertising law firm, and a listing of federal courts and jurisdictions
other than Florida where the lg@r is licensed to practice;

(C) technical and professional licenses granted by the state or other
recognized licensing authorities and educational degrees received,
including dates and institutions;

(D) military service, including branch and dates avexe;

(E) foreign language ability;

(F) fields of law in which the lawyer practices, including official
certification logos, subject to the requirements of subdivision (c)(6) of

this rule regarding use of terms such as certified, specialist, and;expert

(G) prepaid or group legal service plans in which the lawyer
participates;

(H) acceptance of credit cards;

(I) fee for initial consultation and fee schedule, subject to the
requirements of subdivisions (c)(7) and (c)(8) of this rule regarding cost
disclosures and honoring advertised fees;

(JJ)common salutary | anguage such a
Ahappy holidays, 0o or fnApleased to ar
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(K) punctuation marks and common typographical marks;

(L) an illustration of the scales of justice netcéptively similar to
official certification logos or The Florida Bar logo, a gavel, traditional
renditions of Lady Justice, the Statue of Liberty, the American flag, the
American eagle, the State of Florida flag, an unadorned set of law books,
the insideor outside of a courthouse, column(s), diploma(s), or a
photograph of the lawyer or lawyers who are members of or employed
by the firm against a plain background consisting of a single solid color
or a plain unadorned set of law books.

(2) Lawyer ReferraBervices A lawyer referral service may
advertise its name, location, telephone number, the referral fee charged, its
hours of operation, the process by which referrals are made, the areas of law
in which referrals are offered, the geographic area ichvtiie lawyers
practice to whom those responding to the advertisement will be referred, and,
if applicable, its nonprofit status, its status as a lawyer referral service
approved by The Florida Bar, and the logo of its sponsoring bar association.

(3) Public Service Announcements lawyer or law firm may be
listed as a sponsor of a public service announcement or charitable, civic, or
community program or event as long as the information about the lawyer or
law firm is limited to the permissible content $erth in subdivision (b)(1) of
this rule.

(©) Prohibitions and General Regulations Governing Content of
Advertisements and Unsolicited Written Communications.

(1) Statements About Legal Servicéslawyer shall not make or
permit to be made a falsejsteading, or deceptive communication about the
| awyer or the | awyerods servieces. A
(A) contains a material misrepresentation of fact or law;

(B) is false or misleading;

(C)fails to disclose material informatiorecessary to prevent the
information supplied from being false or misleading;

(D) is unsubstantiated in fact;
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(E) is deceptive;
(F) contains any reference to past successes or results obtained,
(G) promises results;

(H) states or implies that the laatycan achieve results by means
that violate the Rules of Professional Conduct or other law;

) compares the | awyerds services
unless the comparison can be factually substantiated; or

(J) contains a testimonial.

(2) Descrptive StatementsA lawyer shall not make statements
describing or characterizing the qual
advertisements and unsolicited written communications.

(3) Prohibited Visual and Verbal Portrayals and lllustrationA.
lawyer shdlnot include in any advertisement or unsolicited written
communication any visual or verbal descriptions, depictions, illustrations, or
portrayals of persons, things, or events that are deceptive, misleading,
manipulative, or likely to confuse the viewer.

(4) Advertising Areas of PracticeA lawyer or law firm shall not
advertise for legal employment in an area of practice in which the advertising
lawyer or law firm does not currently practice law.

(5) Stating or Implying Florida Bar ApprovalA lawyeror law
firm shall not make any statement that directly or impliedly indicates that the
communication has received any kind of approval from The Florida Bar.

(6) Communication of Fields of Practicé lawyer may
communicate the fact that the lawyer doesloes not practice in particular
fields of law. A lawyer shall not state or imply that the lawyer is "certified,"
"board certified," a "specialist,” or an "expert" except as follows:

(A) Florida Bar Certified Lawyers. A lawyer who complies with
the Fbrida certification plan as set forth in chapter 6, Rules Regulating
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The Florida Bar, may inform the public and other lawyers of the

| awyerbés certified areas of | egal [
identify The Florida Bar as the certifying orgartiaa and may state that

the lawyer is "certified," "board certified," a "specialist in (area of
certification),” or an "expert in (area of certification)."

(B) Lawyers Certified by Organizations Other Than The Florida
Bar or Another State Bar. A lawyeertified by an organization other
than The Florida Bar or another state bar may inform the public and
ot her | awyers of the | awyeros cert.i
that the lawyer is "certified," "board certified," a "specialist in (area of
certification),” or an "expert in (area of certification)" if:

() the organizationds program heée
Florida Bar as provided elsewhere in these Rules Regulating The
Florida Bar; and,

(i) the member includes the full name of the orgainon in
all communications pertaining to such certification.

(C) Certification by Other State Bars. A lawyer certified by another
state bar may inform the public anc
certified area(s) of legal practice and may state mroanications to the
public that the lawyer is "certified," "board certified," a "specialist in
(area of certification),” or an "expert in (area of certification)" if:

() the state bar program grants certification on the basis of
standards reasonably coamnpble to the standards of the Florida
certification plan as set forth in chapter 6, Rules Regulating The
Florida Bar, as determined by The Florida Bar; and,

(i) the member includes the name of the state bar in all
communications pertaining to such cication.

(7) Disclosure of Liability For Expenses Other Than FeEsery
advertisement and unsolicited written communication that contains
i nformation about the | awyeros fee, i
charged in the absence of a rezgy shall disclose whether the client will be
liable for any expenses in addition to the fee.
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(8) Period for Which Advertised Fee Must Be Honorédawyer
who advertises a specific fee or range of fees for a particular service shall
honor the advertisefee or range of fees for at least 90 days unless the
advertisement specifies a shorter period; provided that, for advertisements in
the yellow pages of telephone directories or other media not published more
frequently than annually, the advertised feeamge of fees shall be honored
for no less than 1 year following publication.

(9) Firm Name. A lawyer shall not advertise services under a name
that violates the provisions of rule749.

(10) Language of Required Statemenfsy words or statements
required by this subchapter to appear in an advertisement or direct mail
communication must appear in the same language in which the advertisement
appears. If more than 1 language is used in an advertisement or direct mail
communication, any words or statents required by this subchapter must
appear in each language used in the advertisement or direct mail
communication.

(11) Appearance of Required Statememsy words or statements
required by this subchapter to appear in an advertisement or diiect ma
communication must be clearly legible if written or intelligible if spoken
aloud.

(12) Payment by Nonadvertising LawyédXo lawyer shall, directly
or indirectly, pay all or a part of the cost of an advertisement by a lawyer not
in the same firm. Rulé-1.5(f)(4)(D) (regarding the division of contingency
fees) is not affected by this provision even though the lawyer covered by rule
4-1.5(f)(4)(D)(ii) advertises.

(13) Referrals to Another Lawyelf the case or matter will be
referred to another lawyer law firm, the communication shall include a
statement so advising the prospective client.

(14) Payment for Recommendations; Lawyer Referral Service Fees.
A lawyer shall not give anything of value to a person for recommending the
| awy er 0 s xcapethatvailaengersmay pay the reasonable cost of
advertising or written or recorded communication permitted by these rules,
may pay the usual charges of a lawyer referral service or other legal service
organization, and may purchase a law practice inrdemce with rule-4.17.
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(15) Use of Celebrity ProhibitedA lawyer shall not include in any
advertisement or unsolicited written communication any celebrity whose
voice or image is recognizable to the public.

(16) Prohibited SoundsA lawyer shall nbinclude in any
advertisement or unsolicited written communication any sound that is
deceptive, misleading, manipulative, or that is likely to confuse the listener.

Comment
This rule governs all communications
advertsing permitted by this subchapter. Whatever means are used to make
known a | awyerod6s services, statements a

any material misrepresentation or misleading omission, such as where a lawyer
states or implies certifation or recognition as a specialist other than in accordance
with this rule, where a lawyer implies that any court, tribunal, or other public body
or official can be improperly influenced, or where a lawyer advertises a particular
fee or a contingency faeithout disclosing whether the client will also be liable for
costs. Another example of a misleading omission is an advertisement for a law
firm that states that all the firmds | a
that a juris doctorate is aw degree rather than a medical degree of some sort and
that virtually any law firm in the United States can make the same claim.
Although this rule permits lawyers to list the jurisdictions and courts to which they
are admitted, it also would be misleaglifor a lawyer who does not list other
jurisdictions or courts to state that the lawyer is a member of The Florida Bar.
Standing by itself, that otherwise truthful statement implies falsely that the lawyer
possesses a qualification not common to viryualll lawyers practicing in Florida.

Prohibited information

The prohibition in subdivision (c)(1)(F) precludes advertisements about
results obtained on behalf of a client, such as the amount of a damage award or the
| awyer 6s r ecor devendictso Buchainfonmatiog maly ereate the b |
unjustified expectation that similar results can be obtained for others without
reference to the specific factual and legal circumstances.

The prohibition in subdivision (c)(1)(l) of comparisons that cannot be
factually substantiated would preclude a lawyer from representing that the lawyer
or the | awyerodés law firm is "the best,
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experienced" in a field of law.

The prohibition in subdivision (c)(1)(J) precludes endorsesnent
testimonials, whether from clients or anyone else, because they are inherently
misleading to a person untrained in the law. Potential clients are likely to infer
from the testimonial that the lawyer will reach similar results in future cases.
Becaus the lawyer cannot directly make this assertion, the lawyer is not permitted
to indirectly make that assertion through the use of testimonials.

Subdivision (c)(3) prohibits visual or verbal descriptions, depictions,
portrayals, or illustrations in any agrtisement which create suspense, or contain
exaggerations or appeals to the emotions, call for legal services, or create
consumer problems through characterization and dialogue ending with the lawyer
solving the problem. lllustrations permitted undenderer v. Office of
Disciplinary Counsel of the Supreme Court of QHigl U.S. 626 (1985), are
informational and not misleading, and are therefore permissible. As an example, a
drawing of a fist, to suggest behe | awye
barred. Examples of permissible illustrations would include a graphic rendering of
the scales of justice to indicate that the advertising attorney practices law, a picture
of the lawyer, or a map of the office location.

Communication of fields of pradice

This rule permits a lawyer or law firm to indicate areas of practice in
communications about the | awyerods or | a
directory or other advertising, provided the advertising lawyer or law firm actually
practices irthose areas of law at the time the advertisement is disseminated. If a
lawyer practices only in certain fields, or will not accept matters except in such
fields, the lawyer is permitted so to indicate. However, no lawyer who is not
certified by The Flada Bar, by another state bar with comparable standards, or an
organization accredited by The Florida Bar may be described to the public as a
"specialist” or as "specializing," "certified,"” "board certified," being an "expert" or
having "expertise in," oany variation of similar import. A lawyer may indicate
that the lawyer concentrates in, focuses on, or limits the lawyer's practice to
particular areas of practice as long as the statements are true.

Paying others to recommend a lawyer

A lawyer is alloved to pay for advertising permitted by this rule and for the
purchase of a law practice in accordance with the provisions of-flifE74 but
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otherwise is not permitted to pay or provide other tangible benefits to another
person for procuring professionabrk. However, a legal aid agency or prepaid

legal services plan may pay to advertise legal services provided under its auspices.
Likewise, a lawyer may participate in lawyer referral programs and pay the usual
fees charged by such programs, subject,@van to the limitations imposed by

rule 47.10. This rule does not prohibit paying regular compensation to an
assistant, such as a secretary or advertising consultant, to prepare communications
permitted by this rule.

Required disclosures

Required dislosures would be ineffective if they appeared in an
advertisement so briefly or minutely as to be overlooked or ignored. Thus,
required information must be legible if written or intelligible if spoken aloud to
ensure that the recipient receives the infaron.

Use of sounds

The prohibition against deceptive, misleading, or manipulative sounds
precludes, for example, the sound of sirens or car crashes.

RULE 4-7.4 DIRECT CONTACT WITH PROSPECTIVE CLIENTS

(@) Solicitation. Except as provided in sulwision (b) of this rule, a
lawyer shall not solicit professional employment from a prospective client with
whom the lawyer has no family or prior professional relationship, in person or

ot herwise, when a significanltawoaridvse f o
pecuniary gain. A lawyer shall not permit employees or agents of the lawyer to
solictirnont he | awyer 6s behal f. A | awyer sha

charge, or collect a fee for professional employment obtained in violation of this
rule. The term "solicit" includes contact in person, by telephone, telegraph, or
facsimile, or by other communication directed to a specific recipient and includes
(i) any written form of communication directed to a specific recipient and not
meeting theequirements of subdivision (b) of this rule, and (ii) any electronic
mail communication directed to a specific recipient and not meeting the
requirements of subdivision (c) of rule746.

(b) Written Communication Sent on an Unsolicited Basis.
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(1) A lawyer shall not send, or knowingly permit to be sent, on the
| awyer6s behalf or on behalf of th
any other | awyer affiliated with t
written communication directly or indictly to a prospective client for the
purpose of obtaining professional employment if:

e |
h e

(A) the written communication concerns an action for personal
injury or wrongful death or otherwise relates to an accident or disaster
involving the person to whom tlemmunication is addressed or a
relative of that person, unless the accident or disaster occurred more than
30 days prior to the mailing of the communication;

(B) the written communication concerns a specific matter and the
lawyer knows or reasonably skild know that the person to whom the
communication is directed is represented by a lawyer in the matter;

(C)it has been made known to the lawyer that the person does not
want to receive such communications from the lawyer;

(D) the communication involvesoercion, duress, fraud,
overreaching, harassment, intimidation, or undue influence;

(E) the communication contains a false, fraudulent, misleading, or
deceptive statement or claim or is improper under subdivision (c)(1) of
rule 47.2-of

(F) the lawyerknows or reasonably should know that the physical,
emotional, or mental state of the person makes it unlikely that the person
would exercise reasonable judgment in employing a layyer

(G)the communication concerns a request for an injunction for
protection against any form of physical violence and is addressed to the
respondent in the injunction petition, if the lawyer knows or reasonably
should know that the respondent named in the injunction petition has not
yet been served with notice of procasshe matter.

(2) Written communications to prospective clients for the purpose
of obtaining professional employment are subject to the following
requirements:
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(A) Written communications to a prospective client are subject to
the requirements of rule 42.

(B) The first page of such written communications shall be plainly
marked "advertisement" in red ink, and the lower left corner of the face
of the envelope containing a written communication likewise shall carry
a prominent, red "advertisement" matkthe written communication is
in the form of a selfmailing brochure or pamphlet, the "advertisement"
mark in red ink shall appear on the address panel of the brochure or
pamphlet and on the inside of the brochure or pamphlet. Brochures
solicited by dlents or prospective clients need not contain the
"advertisement" mark.

(C) Written communications mailed to prospective clients shall be
sent only by regular U.S. mail, not by registered mail or other forms of
restricted delivery.

(D) Every written comranication shall be accompanied by a
written statement detailing the background, training and experience of
the lawyer or law firm. This statement must include information about
the specific experience of the advertising lawyer or law firm in the area
or aeas of law for which professional employment is sought. Every
written communication disseminated by a lawyer referral service shall be
accompanied by a written statement detailing the background, training,
and experience of each lawyer to whom the reaipmay be referred.

(E) If a contract for representation is mailed with the written
communication, the top of each page of the contract shall be marked
"SAMPLE" in red ink in a type size 1 size larger than the largest type
used in the contract and thengs "DO NOT SIGN" shall appear on the
client signature line.

(F) The first sentence of any written communication prompted by a
specific occurrence involving or affecting the intended recipient of the
communication or a family member shall be: "If you éalready
retained a lawyer for this matter, please disregard this letter."

(G) Written communications shall not be made to resemble legal
pleadings or other legal documents. This provision does not preclude
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the mailing of brochures and pamphlets.

(H) If a lawyer other than the lawyer whose name or signature
appears on the communication will actually handle the case or matter,
any written communication concerning a specific matter shall include a
statement so advising the client.

() Any written commurtation prompted by a specific occurrence
involving or affecting the intended recipient of the communication or a
family member shall disclose how the lawyer obtained the information
prompting the communication. The disclosure required by this rule shall
be specific enough to help the recipient understand the extent of the
| awyer 6s knowledge regarding the

(J) A written communication seeking employment by a specific
prospective client in a specific matter shall not reveahe envelope, or
on the outside of a sefhailing brochure or pamphlet, the nature of the
clientds | egal probl em.

Comment

There is a potential for abuse inherent in direct solicitation by a lawyer of
prospective clients known to need legal servicésubjects the person to the
private importuning of a trained advocate, in a direct interpersonal encounter. A
prospective client often feels overwhelmed by the situation giving rise to the need
for legal services and may have an impaired capacity fsorgegudgment, and
protective selinterest. Furthermore, the lawyer seeking the retainer is faced with
a conflict stemming from the | awyerods
and representation offered the vulnerable prospect.

The situation is threfore fraught with the possibility of undue influence,
intimidation, and overreaching. This potential for abuse inherent in direct
solicitation of prospective clients justifies the-@8y restriction, particularly since
lawyer advertising permitted undehese rules offers an alternative means of
communicating necessary information to those who may be in need of legal
services.

Advertising makes it possible for a prospective client to be informed about

the need for legal services, and about the quatibas of available lawyers and
law firms, without subjecting the prospective client to direct personal persuasion
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t hat may overwhelm the clientds judgmen

The use of general advertising to transmit information from lawyer to
prospective client, rathehan direct private contact, will help to assure that the
information flows cleanly as well as freely. Advertising is out in public view, thus
subject to scrutiny by those who know the lawyer. This informal review is itself
likely to help guard againstaaements and claims that might constitute false or
misleading communications. Direct private communications from a lawyer to a
prospective client are not subject to such tpadgty scrutiny and consequently are
much more likely to approach (and perhagss) the dividing line between
accurate representations and those that are false and misleading.

Direct written communications seeking employment by specific prospective
clients generally present less potential for abuse or overreaching tharson
sdicitation and are therefore not prohibited for most types of legal matters, but are
subject to reasonable restrictions, as set forth in this rule, designed to minimize or
preclude abuse and overreaching and to ensure lawyer accountability if such
should @cur. This rule allows targeted mail solicitation of potential plaintiffs or
claimants in personal injury and wrongful death causes of action or other causes of
action that relate to an accident, disaster, death, or injury, but only if mailed at least
30days after the incident. This restriction is reasonably required by the sensitized
state of the potential clients, who may be either injured or grieving over the loss of
a family member, and the abuses that experience has shown exist in this type of
solidtation.

Letters of solicitation and their envelopes must be clearly marked
advertisement." This will avoid the
open the envelope because it is from a lawyer or law firm, only to find the recipient
Is beingsolicited for legal services. With the envelope and letter marked
"advertisement," the recipient can choose to read the solicitation, or not to read it,
without fear of legal repercussions.

In addition, the lawyer or law firm should reveal the sourdafofrmation
used to determine that the recipient has a potential legal problem. Disclosure of
the information source will help the recipient to understand the extent of
knowl edge the | awyer or | aw firm has re
and will avoid misleading the recipient into believing that the lawyer has
particularized knowledge about the reci
lawyer or law firm must disclose sufficient information or explanation to allow the
recipient to leate for himself or herself the information that prompted the
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communication from the lawyer.

This rule would not prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing a group or prepaid
legal gan for its members, insureds, beneficiaries, or other third parties for the
purpose of informing such entities of the availability of and details concerning the
pl an or arrangement that the | awyer or
This form d communication is not directed to a specific prospective client known
to need legal services related to a particular matter. Rather, it is usually addressed
to an individual acting in a fiduciary capacity seeking a supplier of legal services
for others vino may, if they choose, become prospective clients of the lawyer.
Under these circumstances, the activity that the lawyer undertakes in
communicating with such representatives and the type of information transmitted
to the individual are functionally sitar to and serve the same purpose as
advertising permitted under other rules in this subchapter.

RULE 4-7.7 EVALUATION OF ADVERTISEMENTS

(@) Filing and Advisory Opinion. Subject to the exemptions stated in
rule 47.8, any lawyer who advertises sergd¢brough any public media or
through written communications sent on an unsolicited basis to prospective clients
shall file a copy of each such advertisement with The Florida Bar at its
headquarters address in Tallahassee for evaluation of compliandbesgirules.

(1) Television and Radio Advertisemeni&he following shall
apply to television and radio advertisements

(A) Prior Review of Television and Radio Advertisememd
television and radio advertisements required to be filed for review mus
be filed atleast520d ays pri or to the | awyerds
advertisemenso astoprovideaibay eval uation perio

mailing time

(B) Voluntary Prior Filing. A lawyer may obtain an advisory
opinion concerning the comphae of a contemplated television or radio
advertisement prior to production of the advertisement by submitting to
The Florida Bar a scripg printed copy of any escreen texta
description of any visual images to be used in a television advertisement,
and the fee specified in this rule. The voluntary prior submission shall
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not satisfy the filing and evaluation requirements of these rules, but The
Florida Bar shall charge no additional fee for evaluation of the
completed advertisement for which a compiedluntary prior filing has
been made.

(C) Evaluation of AdvertisementsThe Florida Bar shall evaluate
all advertisements filed with it pursuant to this rule for compliance with
the applicable rules set forth in this subchapt@r 4he Florida Bar
shall complete its evaluation and shall notify the lawyer whether the
advertisement is in compliance with subchapt@rwithin 15 days of
receipt of acompletefiingl us 5 days 6TheRdridaiBarg t i r
does not send any communication to the fil@hin 15 days of receipt of
a complete filing, the advertisement will be deemed approved.

(D) Substantiating Information. Evaluation of television and radio
advertisements conducted under this subdivision is limited to
determination of compliance wiubchapter ¥ and does not extend to
substantiation of factual claims or statements contained in the
advertisements. Notice of compliance with subchapféddes not alter
the | awyerods responsibility for the
statements.

(E) Notice of Evaluation; Effect of Use of Advertisement. A
lawyer may disseminate a television or radio advertisement upon receipt
of notification by The Florida Bar that the advertisement complies with
subchapter &. A lawyer who disseminates an adisament not in
compliance with subchapter4 whether the advertisement was filed or
not, is subject to discipline and sanctions as provided in these Rules
Regulating The Florida Bar.

(F) Reliance on Notice of Compliance. A finding of compliance by
TheFlorida Bar in television and radio advertisements shall be binding
on The Florida Baimm a grievance proceedingless the advertisement
contains a misrepresentation that is not apparent from the face of the
advertisement.

(2) Other AdvertisementsThefollowing shall apply to
advertisements other than television and radio

-119-



(A) Filing and Review. All other advertisements required to be
filed for review must be filed either prior to or concurrently with the
| awyer6s first di s emariwnitant i on of t he
communication.

(B) Voluntary Prior Filing. A lawyer may obtain an advisory
opinion concerning the compliance of a contemplated advertisement or
written communication that is not required to be filed prior to its first use
in advance of dseminating the advertisement or communication by
submitting the material and fee specified in subdivision (b) of this rule to
The Florida Bar at least 15 days prior to such dissemination. If The
Florida Bar finds that the advertisement complies with thales, the
| awyer6s voluntary submission shald/l
requirement set forth in this rule.

(C) Evaluation of Advertisements. The Florida Bar shall evaluate
all advertisements and written communications filed with it pursuant to
this subdivision for compliance with the applicable rules set forth in this
subchapter&. The Florida Bar shall complete its evaluation within 15
days of receipt of a complete filing unless The Florida Bar determines
that there is reasonable doubt thme idvertisement or written
communication is in compliance with the rules and that further
examination is warranted but cannot be completed within thaag5
period, and so advises the filer within theddy period. In the latter
event, The Florida Bahsll complete its review as promptly as the
circumstances reasonably allow. If The Florida Bar does not send any
communication to the filer within 15 days of receipt of a complete filing,
the advertisement will be deemed approved. Thdaybevaluation
period shall not apply to advertisements that are exempt from the filing
requirement as set forth in rule748, but The Florida Bar shall complete
its review as promptly as the circumstances reasonably allow. A lawyer
may not obtain an advisory opinionm@®@rning communications that are
not subject to subchapter7das listed in rule-#.1(d) through (f).

(D) Substantiating Information. If requested to do so by The
Florida Bar, the filing lawyer shall submit information to substantiate
representationsmae or i mplied in that | awye
written communication.
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(E) Notice of Noncompliance. When The Florida Bar determines
that an advertisement or written communication is not in compliance
with the applicable rules, The Florida Bar shall aeh\tiee lawyer that
dissemination or continued dissemination of the advertisement or written
communication may result in professional discipline.

(F) Reliance on Notice of Compliance. A finding of compliance by
The Florida Bar shall be bindiran The Florda Barin a grievance
proceeding, unless the advertisement contains a misrepresentation that is
not apparent from the face of the advertisement.

(b) Contents of Filing. A filing with The Florida Bar as required or
permitted by subdivision (a) shall cosisof:

(1) a copy of the advertisement or communication in the form or
forms in which it is to be disseminated and is readily capable of duplication
by The Florida Bar (e.g., videotapes, audiotapes, print media, photographs of
outdoor advertising);

(2) atranscript, if the advertisement or communication is on
videotape or audiotape;

(3) a printed copy of all text used in the advertisemieictuding
both spoken language and-sereen text

(4) an accurate English translation, if the advertisement appear
a language other than English;

(5) a sample envelope in which the written communication will be
enclosed, if the communication is to be mailed;

(6) a statement listing all media in which the advertisement or
communication will appear, the anticipdtgequency of use of the
advertisement or communication in each medium in which it will appear, and
the anticipated time period during which the advertisement or communication
will be used; and

(7) a fee paid to The Florida Bar, in an amount of $150 for

submissions timely filed as provided in subdivision (a), or $250 for
submissions not timely filed. This fee shall be used to offset the cost of
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evaluation and review of advertisements submitted under these rules and the
cost of enforcing these rules.

(© Change of Circumstances; Refiling Requirementlf a change of
circumstances occurring subsequent to The Florida Bar's evaluation of an
advertisement or written communication raises a substantial possibility that the
advertisement or communication hasdme false or misleading as a result of the
change in circumstances, the lawyer shall promptly refile the advertisement or a
modified advertisement with The Florida Bar at its headquarters address in
Tallahassee along with an explanation of the changedansstances and an
additional fee set by the board of governors but not exceeding $100.

(d) Maintaining Copies of Advertisements. A copy or recording of an
advertisement or written or recorded communication shall be submitted to The
Florida Bar in accatance with the requirements of rule 4, and the lawyer shall
retain a copy or recording for 3 years after its last dissemination along with a
record of when and where it was used. If identical written communications are
sent to 2 or more prospectiveaetits, the lawyer may comply with this requirement
by filing 1 of the identical written communications and retaining for 3 years a
single copy together with a list of the names and addresses of persons to whom the
written communication was sent.

Comment

This rule has a dual pur pose: t o enh
monitor advertising practices for the protection of the public and to assist members
of the bar to conform their advertisements to the requirements of these rules.

Televisionand radio advertisements are a special form of media requiring
special regulation. The unique characteristics of electronic media, including the
pervasiveness of television and radio, the numbers of viewers reached by the
electronic media, the ease witlhich these media are abused, the passiveness of
the viewer or listener, the short span of usage of individual television and radio
advertisements, and the inability of the bar to patrol the airwaves, make the
electronic media especially subject to regaolain the public interest.
Advertisements in television and radio have short lifespans, sometimes running
their course within weeks. Television and radio advertisements can reach
thousands of viewers even with one showing. Therefore, review of electron
media prior to its use is justified in electronic media, but may not be appropriate
for advertisements in the other media. Upon receiving a complete filing, prior to a
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television or radio advertisementgbs f
lawyer in writing whether the advertisement complies with subchapterhe

opinion will be binding on The Florida Bar a grievance proceedingnless the
advertisement contains a misrepresentation that is not apparent from the face of the
advertisenent.

For all other advertisements required to be filed for review, the rule gives
lawyers the option of submitting their advertisements to The Florida Bar for review
prior to first use or submitting their advertisements at the time of first use. In
either event, The Florida Bar will advise the filing lawyer in writing whether the
advertisement appears to comply with the rules. The Florida Bar's opinion will be
binding on The Florida Bar in a grievance proceeding. A lawyer who wishes to
obtain a safe hhor from discipline can, therefore, submit the lawyer's
advertisement and obtain The Florida Bar's opinion prior to disseminating the
advertisement. A lawyer who voluntarily files an advertiseraedtobtains a
notice of compliances therefore immune ém grievance liability unless the
advertisement contains a misrepresentation that is not apparent from the face of the
advertisement. A lawyer who wishes to be able to rely on The Florida Bar's
opinion as demonstrati ng mphhwaththesewvyesr 6 s
has the responsibility of supplying The Florida Bar with all information material to
a determination of whether an advertisement is false or misleading.

RULE 4-7.10 LAWYER REFERRAL SERVICES

(@) When Lawyers May Accept Referrals. A lawyer shall not accept
referrals from a lawyer referral servi@nd it shall be a violation of these Rules
Regulating The Florida Bar to do smless the service:

(1) engages in no communication with the public and in no direct
contact with prospeate clients in a manner that would violate the Rules of
Professional Conduct if the communication or contact were made by the

lawyer;

(2) receives no fee or charge that constitutes a division or sharing
of fees, unless the service is a-fatprofit service approved by The Florida
Bar pursuant to chapter 8 of these rules;

(3) refers clients only to persons lawfully permitted to practice law
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in Florida when the services to be rendered constitute the practice of law in
Florida;

(4) carries or requires eaddwvyer participating in the service to
carry professional liability insurance in an amount not less than $100,000 per
claim or occurrence;

(5) furnishes The Florida Bar, on a quarterly basiiz-the names
and Florida bar membership numbers of all lassywarticipating in the
service;and

(6) furnishes The Florida Bar, on a quarterly basis, the names of all
persons authorized to act on behalf of the service;

(7) responds in writing, within 15 days, to any official inquiry by
bar counsel when bar cowtss seeking information described in this
subdivision or conducting an investigation into the conduct of the service or
an attorney who accepts referrals from the service;

(8) neither represents nor implies to the public that the service is
endorsed oapproved by The Florida Bar, unless the service is subject to
chapter 8 of these rules;

(9) uses its actual legal name or a registered fictitious name in all
communications with the public; and

(10) affirmatively states in all advertisements that it lawayer
referral service.

(b) Responsibility of Lawyer. A lawyer who accepts referrals from a

lawyer referral service is responsible for ensuring that any advertisements or
written communications used by the service comply with the requirements of the
Rules Regulating The Florida Bar, and that the service is in compliance with the
provisions of this subchaptelt shall be a violation of these Rules Regulating The
Florida Bar and a failure of such responsibility if the lawyer knows or should have

known hat the service is not in compliance with applicable rules or if the lawyer
failed to seek information necessary to determine compliance.

(c) Definition of Lawyer Referral Service. A "lawyer referral service"
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(1) any person, group of persons, asaten, organization, or
entity that receiveafee-ercharggny consideration, monetary or otherwise,
given in exchangéor referring or causing the direct or indirect referral of a
potential client to a lawyadrawrselectedrom a specific group or panef
lawyers; or

(2) any group or pooled advertising program operated by any
person, group of persons, association, organization, or entity wherein the legal
services advertisements utilize a common telephone number and potential
clients are then referreahly to lawyers or law firms participating in the
group or pooled advertising program.

A pro bono referral program, in which the participating lawyers do not pay a
fee or charge of any kind to receive referrals or to belong to the referral panel, and
are wndertaking the referred matters without expectation of remuneration, is not a
lawyer referral service within the definition of this rule.

Comment

Every citizen of the state should have ready access to the legal system. A
person's access to the legalteys is enhanced by the assistance of a lawyer
qualified to handle that person's legal needs. Many of the citizens of the state who
are potential consumers of legal services encounter difficulty in identifying and
locating lawyers who are willing and quaid to consult with them about their
legal needs. Lawyer referral services can facilitate the identification and intelligent
selection of lawyers qualified to render assistaridewever, because a potential
for abuse exists, the participation of lawyerseferral services must be regulated
to ensure protection of the public.

It is in the public interest that a person seeking the assistance of counsel
receive accurate information to select or be matched with counsel qualified to
render the needed setes. Therefore, a lawyer should not participate in a lawyer
referral service that communicates misleading information to the public or that
directly contacts prospective clients about available legal services in a manner that
constitutes impermissible soikation.

One who avails oneself of legal services is well served only if those services

are rendered by a lawyer who exercises independent legal judgment. The division
or sharing of a fee risks the creation of an obligation that impairs a lawyeit\s abil
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to exercise independent legal judgment. Therefore, the public interest usually
compels the ethical prohibition against the division or sharing of fees and that
ethical prohibition should likewise apply to the division or sharing of fees with a
lawyerreferral service. The prohibition does not extend to the lawyer's paying a
pre-arranged, fixeesum participation fee. Furthermore, the prohibition does not
apply when the referring agency is a-fatprofit service operated by a bona fide
state or locabar association under the supervision of and approved by The Florida
Bar in order to ensure that such service fulfills the ptiblierest purposes of a

lawyer referral service and to ensure that the risk of impairment of the lawyer's
ability to exercisendependent legal judgment is in that circumstance minimal.

It is in the public interest that a person receive legal services only from
someone who is qualified to render them. Lawyers should strive to prevent harm
resulting from the rendering of legsgrvices by persons not legally qualified to do
so. Therefore, a lawyer should not participate in a lawyer referral service that
refers clients to persons not lawfully permitted to practice law in Florida when the
services to be rendered constitute thecpece of law in Florida.

The quasinstitutionalization of legal services by a lawyer referral service
implies that the service has screened the qualifications and financial responsibility
of its participating lawyers. That implication may be mislea@ind does not exist
when a prospective client directly selects a lawyer at arm's length. Therefore, it is
in the public interest that only lawyers who have established a certain amount of
financial responsibility for professional liability participateaawyer referral
service. Accordingly, a lawyer should participate in a lawyer referral service only
if the service requires proof of that financial responsibility.

To enable The Florida Bar to fulfill its obligation to protect the public from
unethicalor other improper conduct by those who practice law in Florida, The
Florida Bar must have available to it the identity of all lawyers participating in a
lawyer referral service. Therefore, a lawyer should participate in a lawyer referral
service only ifthe service furnishes The Florida Bar with the names of its
participating lawyerand complies with all other applicable rules

4-8. MAINTAINING THE INTEGRITY OF THE PROFESSION

RULE 4-8.4 MISCONDUCT
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A lawyer shall not:

(@) violate or attempt to viake the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer's honesty,
trustworthiness, or fithess as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit, or
misrepresentation, except that it shall not be professional misconduct for a lawyer
for a criminal law enforcement agency or regulatory agency to advise others about
or to supervise another an undercover investigation, unless prohibited by law or
rule, and it shall not be professional misconduct for a lawyer employed in a
capacity other than as a lawyer by a criminal law enforcement agency or regulatory
agency to participate in an undercowrerestigation, unless prohibited by law or
rule;

(d) engage in conduct in connection with the practice of law that is
prejudicial to the administration of justice, including to knowingly, or through
callous indifference, disparage, humiliate, or disanee against litigants, jurors,
witnesses, court personnel, or other lawyers on any basis, including, but not limited
to, on account of race, ethnicity, gender, religion, national origin, disability, marital
status, sexual orientation, age, socioeconotaitis, employment, or physical
characteristic;

(e) state or imply an ability to influence improperly a government agency
or official or to achieve results by means that violate the Rules of Professional
Conduct or other law;

() knowingly assist a judger judicial officer in conduct that is a
violation of applicable rules of judicial conduct or other law;

(9) fail to respond, in writing, to any official inquiry by bar counsel or a
disciplinary agency, as defined elsewhere in these rules, when barlcouhse
agency is conducting an investigation into the lawyer's conduct. A written
response shall be made:

(1) within 15 days of the date of the initial written investigative
inquiry by bar counsel, grievance committee, or board of governors;
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(2) within 10 days of the date of any follewp written
investigative inquiries by bar counsel, grievance committee, or board of
governors;

(3) within the time stated in any subpoena issued under these Rules
Regulating The Florida Bar (without additional time aléa for mailing);

(4) as provided in the Florida Rules of Civil Procedure or order of
the referee in matters assigned to a referee; and

(5) as provided in the Florida Rules of Appellate Procedure or
order of the Supreme Court of Florida for matters pagdiction by that
court.

Except as stated otherwise herein or in the applicable rules, all times for
response shall be calculated as provided elsewhere in these Rules Regulating The
Florida Bar and may be extended or shorteneth®ynguirebar counsel othe
disciplinary agency making the official inquitypon good cause shown

Failure to respond to an official inquiry with no good cause shown may be a
matter of contempt and processed in accordance with 10l&13f) of these Rules
Requlating The Flaoda Bar.

(h) willfully refuse, as determined by a court of competent jurisdiction, to
timely pay a child support obligation; or

(1) engage in sexual conduct with a client or a representative of a client
that exploits or adversely affects the interesthefclient or the lawyeclient

relationshiptrcluding—but-netlimited-to:
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If the sexual conduct commenced after the lavohent relationship was
formed it shall be presumed that the sexual conduct exploits or adversely
affects the interests of the client or the lawgkent relationship. A layer
may rebut this presumption by proving by a preponderance of the evidence
that the sexual conduct did not exploit or adversely affect the interests of the
client or the lawyeclient relationship.

The prohibition and presumption stated in this rulendbapply to a
lawyer in the same firm as another lawyer representing the client if the lawyer
involved in the sexual conduct does not personally provide legal services to
the client and is screened from access to the file concerning the legal
representatin.

Comment

Lawyers are subject to discipline when they violate or attempt to violate the
Rules of Professional Conduct, knowingly assist or induce another to do so, or do
so through the acts of another, as when they request or instruct an agent émdo so
the lawyer's behalf. Subdivision (a), however, does not prohibit a lawyer from
advising a client concerning action the client is legally entitled to take, provided
that the client is not used to indirectly violate the Rules of Professional Conduct.

Many kinds of illegal conduct reflect adversely on fitness to practice law,
such as offenses involving fraud and the offense of willful failure to file an income
tax return. However, some kinds of offense carry no such implication.
Traditionally, the dishction was drawn in terms of offenses involving "moral
turpitude.” That concept can be construed to include offenses concerning some
matters of personal morality, such as adultery and comparable offenses, that have
no specific connection to fitness fdretpractice of law. Although a lawyer is
personally answerable to the entire criminal law, a lawyer should be professionally
answerable only for offenses that indicate lack of those characteristics relevant to
law practice. Offenses involving violenceslibnestygrbreach of trustor
serious interference with the administration of justice are in that category. A
pattern of repeated offenses, even ones of minor significance when considered
separately, can indicate indifference to legal obligation.

A lawyer may refuse to comply with an obligation imposed by law upon a
good faith belief that no valid obligation exists. The provisions of rile24d)
concerning a good faith challenge to the validity, scope, meaning, or application of
the law apply to chllenges of legal regulation of the practice of law.
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Subdivision (c) recognizes instances where lawyers in criminal law
enforcement agencies or regulatory agencies advise others about or supervise
others in undercover investigations, and provides an éroep allow the activity
without the lawyer engaging in professional misconduct. The exception
acknowledges current, acceptable practice of these agencies. Although the
exception appears in this rule, it is also applicable to ruled 4nd 44.3.

However, nothing in the rule allows the lawyer to engage in such conduct if
otherwise prohibited by law or rule.

Subdivision (d) of this rule proscribes conduct that is prejudicial to the
administration of justice. Such proscription includes the prohibamainst
discriminatory conduct committed by a lawyer while performing duties in
connection with the practice of law. The proscription extends to any characteristic
or status that is not relevant to the proof of any legal or factual issue in dispute.
Suweh conduct, when directed towards litigants, jurors, withesses, court personnel,
or other lawyers, whether based on race, ethnicity, gender, religion, national origin,
disability, marital status, sexual orientation, age, socioeconomic status,
employment, pysical characteristic, or any other basis, subverts the administration
of justice and undermines the public's confidence in our system of justice, as well
as notions of equality. This subdivision does not prohibit a lawyer from
representing a client asaybe permitted by applicable law, such as, by way of
example, representing a client accused of committing discriminatory conduct.

Lawyers holding public office assume legal responsibilities going beyond
those of other citizens. A lawyer's abuse of mubffice can suggest an inability
to fulfill the professional role of attorney. The same is true of abuse of positions of
private trust such as trustee, executor, administrator, guardian, or agent and officer,
director, or manager of a corporation or otheganization.

A lawyer's obligation to respond to an inquiry by a disciplinary agency is
stated in subdivision (@f this ruleandsubdivision (h)(2) ofule 37.6(h}2).
While response is mandatory, the lawyer may deny the charges or assert any
available privilege or immunity or interpose any disability that prevents disclosure
of acertain matter. A response containing a proper invocation thereof is sufficient
under the Rules Regulating The Florida Bar. This obligation is necessary to ensure
the poper and efficient operation of the disciplinary system.

Subdivision (h) of this rule was added to make consistent the treatment of
attorneys who fail to pay child support with the treatment of other professionals
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who fail to pay child support, in accomtze with the provisions of section

61.13015, Florida Statutes. That section provides for the suspension or denial of a
professional license due to delinquent child support payments after all other
available remedies for the collection of child supportehlagen exhausted.

Likewise, subdivision (h) of this rule should not be used as the primary means for
collecting child support, but should be used only after all other available remedies
for the collection of child support have been exhausted. Beforewagae may be
filed or a grievance procedure initiated under this subdivision, the court that
entered the child support order must first make a finding of willful refusal to pay.
The child support obligation at issue under this rule includes both domestic
(Florida) and oubf-state (URESA) child support obligations, as well as
arrearages.

Subdivision (i) proscribes exploitation of the cliemicbr the lawyerclient
relationship by means of commencement of sexual conduct. The laligrdr
relationship iggrounded on mutual trust. A sexual relationship that exploits that

trust compromlses the lawyelient relatlonshlp—l;eppu#pese&ef—thls—subdmon

e%her—membepsref—theJaW—ﬁHAttornevs have a dutv to exercise mdependent

professional judgment on behaf clients. Engaging in sexual relationships with
clients has the capacity to impair the exercise of that judgment.

Sexual conduct between a lawyer and client violates this rule, regardless of
when the sexual conduct began when compared to the commemioef the
lawyerclient relationship, if the sexual conduct exploits the lavohent
relationship, negatively affects the client's interest, creates a conflict of interest
between the lawyer and client, or negatively affects the exercise of the fawyer’
independent professional judgment in representing the client.

Subdivision (i) creates a presumption that sexual conduct between a lawyer
and client exploits or adversely affects the interests of the client or the lawyer
client relationship if the sextiaonduct is entered into after the lanwaghient
relationship begins. A lawyer charged with a violation of this rule may rebut this
presumption by a preponderance of the evidence that the sexual conduct did not
exploit the lawyerclient relationship, neatively affect the client's interest, create a
conflict of interest between the lawyer and client, or negatively affect the exercise
of the lawyer's independent professional judgment in representing the client.
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For purposes of this rule, a "representatif’a client" is an agent of the client
who supervises, directs, or regularly consults with the organization's lawyer
concerning a client matter or has authority to obligate the organization with respect
to the matter, or whose act or omission in conngaciiith the matter may be
imputed to the organization for purposes of civil or criminal liability.

CHAPTER 5. RULES REGULATING TRUST ACCOUNTS
5-1. GENERALLY
RULE 5-1.1 TRUST ACCOUNTS
(@) Nature of Money or Property Entrusted to Attorney.

(1) TrustAccount Required; Commingling Prohibited.lawyer
shall hold in trust, separate from th
property of c¢clients or third persons
connection with a representation. All funds, includingaaxtes for fees,
costs, and expenses, shall be kept in a separate bank or savings and loan
association account maintained in the
situated or elsewhere with the consent of the client or third person and clearly
labeled andlesignated as a trust account. A lawyer may maintain funds
belonging to the lawyer in the trust account in an amount no more than is
reasonably sufficient to pay bank charges relating to the trust account.

(2) Compliance With Client Directiveslrust funds may be
separately held and maintained other than in a bank or savings and loan
association account if the lawyer receives written permission from the client
to do so and provided that written permission is received before maintaining
the funds otherhian in a separate account.

(3) Safe Deposit Boxedf a member of the bar uses a safe deposit
box to store trust funds or property, the member shall advise the institution in
which the deposit box is located that it may include property of clients or
third persons.

(b) Application of Trust Funds or Property to Specific Purpose.
Money or other property entrusted to an attorney for a specific purpose, including
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advances for fees, costs, and expenses, is held in trust and must be applied only to
that purpse. Money and other property of clients coming into the hands of an
attorney are not subject to countercl ai
to account for and deliver over such property upon demand shall be deemed a
conversion.

(c) Liens Pamitted. This subchapter does not preclude the retention of
money or other property upon which the lawyer has a valid lien for services nor
does it preclude the payment of agreed fees from the proceeds of transactions or
collection.

(d) Controversies ago Amount of Fees. Controversies as to the amount
of fees are not grounds for disciplinary proceedings unless the amount demanded is
clearly excessive, extortionate, or fraudulent. In a controversy alleging a clearly
excessive, extortionate, or fraudulée@e, announced willingness of an attorney to
submit a dispute as to the amount of a fee to a competent tribunal for determination
may be considered in any determination as to intent or in mitigation of discipline;
provided, such willingness shall not phgde admission of any other relevant
admissible evidence relating to such controversy, including evidence as to the
withholding of funds or property of the client, or to other injury to the client
occasioned by such controversy.

(e) Notice of Receipt ofTrust Funds; Delivery; Accounting. Upon
receiving funds or other property in which a client or third person has an interest, a
lawyer shall promptly notify the client or third person. Except as stated in this rule
or otherwise permitted by law or by agmneent with the client, a lawyer shall
promptly deliver to the client or third person any funds or other property that the
client or third person is entitled to receive and, upon request by the client or third
person, shall promptly render a full accountiagarding such property.

() Disputed Ownership of Trust Funds. When in the course of
representation a lawyer is in possession of property in which 2 or more persons (1
of whom may be the lawyer) claim interests, the property shall be treated by the
lawyer as trust property, but the portion belonging to the lawyer or law firm shall
be withdrawn within a reasonable time after it becomes due unless the right of the
lawyer or law firm to receive it is disputed, in which event the portion in dispute
shall bekept separate by the lawyer until the dispute is resolved. The lawyer shall
promptly distribute all portions of the property as to which the interests are not in
dispute.
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(9)

Interest on Trust Accounts (IOTA) Program.
(1) Definitions As used hereirthe term:

(A) "nominal or short term" describes funds of a client or third
person that, pursuant to subdivision (3), below, the lawyer has

determined canngiracticably-be-invested-forthe-benefitof- the-client or
third-perserarn income for the client dhird person in excess of the

costs to secure the income

(B) "Foundation" means The Florida Bar Foundation, Inc.;

(C)"IOTA account" means an interest or dividdmehring trust
account benefiting The Florida Bar Foundation established in an eligible
institution for the deposit of nominal or shaéerm funds of clients or
third persons;

(D) "Eligible Institution" means any bank or savings and loan
association authorized by federal or state laws to do business in Florida
and insured by the Federal Sawrand Loan Insurance Corporation, or
any successor insurance corporation(s) established by federal or state
laws, or any opeeend investment company registered with the Securities
and Exchange Commission and authorized by federal or state laws to do
business in Florida, all of which must meet the requirements set out in
subdivision (5), below.

(E) "Interest or dividenébearing trust account" means a federally
insured checking account or investment product, including a daily
financial institution repurchasagreement or a money market fund. A
daily financial institution repurchase agreement must be fully
collateralized by, and an opemd money market fund must consist
solely of, United States Government Securities. A daily financial
institution repurchasagreement may be established only with an
eligible institution that is deemed to be "well capitalized" or "adequately
capitalized" as defined by applicable federal statutes and regulations. An
openend money market fund must hold itself out as a moreken
fund as defined by applicable federal statutes and regulations under the
Investment Company Act of 1940, and have total assets of at least
$253000;000million. The funds covered by this rule shall be subject to
withdrawal upon request and withoudlay.
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(2) Required Participation All nominal or shorterm funds
belonging to clients or third persons that are placed in trust with any member
of The Florida Bar practicing law from an office or other business location
within the state of Florida shdle deposited into one or more IOTA accounts,
unless the funds may earn income for the client or third person in excess of
the costs incurred to secure the incomeept as provided elsewhere in this
chapter. Only trust funds that are nominal or shom t&hall be deposited
into an IOTA account. The member shall certify annually, in writing, that the
member is in compliance with, or is exempt from, the provisions of this rule.

(3) Determination of Nominal or Shefiterm Funds The lawyer
shall exercie good faith judgment in determining upon receipt whether the
funds of a client or third person are nominal or short term. In the exercise of
this good faith judgment, the lawyer shall consider such factors as:

(A)t he amount of anébkbi énonhds o000 bkI
lawyer or law firm;

(B) the period of time such funds are expected to be held;

(C)the likelihood of delay in the relevant transaction(s) or
proceeding(s);

(D) the cost to the lawyer or law firm of establishing and
maintainirg an interesbearing account or other appropriate investment
for the benefit of the client or third person; and

(E) minimum balance requirements and/or service charges or fees
imposed by the eligible institution.

The determinati onrof hwhdt persandbki E
nominal or short term shall rest in the sound judgment of the lawyer or law
firm. No lawyer shall be charged with ethical impropriety or other breach of
professional conduct based on the exercise of such good faith judgment.

4) Notice to Foundation Lawyers or law firms shall advise the
Foundation, at Post Office Box 1553, Orlando, Florida 32ZB8E3, of the
establishment of an IOTA account for funds covered by this rule. Such notice
shall include: the IOTA account number assigned by the eligible
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institution; the name of the lawyer or law firm on the IOTA account; the
eligible institution name; the eligible institution address; and the name and
Florida Bar attorney number of the lawyer, or of each member of The Florida
Bar in a law firm, practicing from an office or other business location within
the state of Florida that has established the IOTA account.

(5) Eligible Institution Participation in IOTA Participation in the
IOTA program is voluntary for banks, savings &oah associations, and
investment companies. Institutions that choose to offer and maintain IOTA
accounts must meet the following requirements:

(A) Interest Rates and Dividends. Eligible institutions shall
maintain IOTA accounts which pay the highegerest rate or dividend
generally available from the institution to its RENTA account
customers when IOTA accounts meet or exceed the same minimum
balance or other account eligibility qualifications, if any.

(B) Determination of Interest Rates and idiends. In determining
the highest interest rate or dividend generally available from the
institution to its noAOTA accounts in compliance with subdivision
(5)(A), above, eligible institutions may consider factors, in addition to
the IOTA account balamg customarily considered by the institution
when setting interest rates or dividends for its customers, provided that
such factors do not discriminate between IOTA accounts and accounts of
nonlOTA customers, and that these factors do not include that the
account is an IOTA account.

(C) Remittance and Reporting Instructions. Eligible institutions
shall:

() calculate and remit interest or dividends on the balance of
the deposited funds, I n accordanc
practice for noAOTA account customers, less reasonable service
charges or fees, if any, in connection with the deposited funds, at
least quarterly, to the Foundation;

(i) transmit with each remittance to the Foundation a
statement showing the name of the lawyer or law fiom whose
| OTA account the remittance |1 S sSce¢
IOTA account number as assigned by the institution, the rate of
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interest applied, the period for which the remittance is made, the
total interest or dividend earned during the té&mice period, the
amount and description of any service charges or fees assessed
during the remittance period, and the net amount of interest or
dividend remitted for the period; and

(i) transmit to the depositing lawyer or law firm, for each
remittane, a statement showing the amount of interest or dividend
paid to the Foundation, the rate of interest applied, and the period
for which the statement is made.

(6) Small Fund AmountsThe Foundation may establish
procedures for a lawyer or law firm to m&in an interestree trust account
for client and thirdperson funds that are nominal or short term when their
nominal or shorterm trust funds cannot reasonably be expected to produce or
have not produced interest income net of reasonable eligilitetios
service charges or fees.

(7) Confidentiality and DisclosureThe Foundation shall protect
the confidentiality of information r €
account obtained by virtue of this rule. However, the Foundation shall, upon
an official written inquiry of The Florida Bar made in the course of an
investigation conducted under these Rules Regulating The Florida Batr,
disclose requested relevant information about the location and account
numbers of lawyer or law firm trust accounts

(h) Interest on Funds That Are Not Nominal or ShortTerm. A
lawyer who holds funds for a client or third person and who determines that the
funds are not nominal or shagdrm as defined elsewhere in this subchapter shall
not receive benefit from intest on funds held in trust.

(1) Unidentifiable Trust Fund Accumulations and Trust Funds Held
for Missing Owners. When an attorney6s trust ac.
accumulation of trust funds or property, or trust funds or property held feinmis
owners, such funds or property shall be so designated. Diligent search and inquiry
shall then be made by the attorney to determine the beneficial owner of any
unidentifiable accumulation or the address of any missing owner. If the beneficial
owner d an unidentified accumulation is determined, the funds shall be properly
il denti fied as the | awyerds trust proper
the trust funds or property shall be paid over or delivered to the beneficial owner if
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the ownels then entitled to receive the same. Trust funds and property that
remain unidentifiable and funds or property that are held for missing owners after
being designated as such shall, after diligent search and inquiry fail to identify the

beneficialowneor owner 6s addr ess, be di sposed
Florida law.
() Disbursement Against Uncollected Funds A lawyer generally may

not use, endanger, or encumber money held in trust for a client for purposes of
carrying out the business of dher client without the permission of the owner

given after full disclosure of the circumstances. However, certain categories of

trust account deposits are considered to carry a limited and acceptable risk of

failure so that disbursements of trust accduntls may be made in reliance on

such deposits without disclosure to and permission of clients owning trust account
funds subject to possibly being affected. Except for disbursements based upon any

of the 6 categories of limitedsk uncollected deposienumerated below, a lawyer

may not disburse funds held for a client or on behalf of that client unless the funds
held for that client are collected funds. For purposes of this provision, "collected
funds" means funds deposited, finally settled, andcredd t o t he | awyer
account . Not withstanding that a deposi
been finally settled and credited to the account, the lawyer may disburse funds

from the trust account in reliance on such deposit:

(1) whenthedeposit i s made by certifie

(2) when the deposit is made by a check or draft representing loan
proceeds issued by a federally or stEtartered bank, savings bank, savings
and loan association, credit union, or other duly beehor chartered
institutional lender;

(3) when the deposit is made by a bank check, official check,
treasurero6s check, money order, or ot
savings and loan association, or credit union when the lawyer has reasonable
ard prudent grounds to believe the instrument will clear and constitute
coll ected funds in the | awyerodés trust
time;

(4) when the deposit is made by a check drawn on the trust account
of a lawyer licensed to practicetime state of Florida or on the escrow or trust
account of a real estate broker licensed under applicable Florida law when the
lawyer has a reasonable and prudent belief that the deposit will clear and
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constitute coll ected ftwithidareasanableh e | aw
period of time;

(5) when the deposit is made by a check issued by the United
States, the State of Florida, or any agency or political subdivision of the State
of Florida;

(6) when the deposit is made by a check or draft issued by an
insurance company, title insurance company, or a licensed title insurance
agency authorized to do business in the state of Florida and the lawyer has a
reasonable and prudent belief that the instrument will clear and constitute
collected funds in the trtaccount within a reasonable period of time.

A | awyero6s disbursement of funds fron
that are not yet collected funds in any circumstances other than those set forth
above, when it results in funds of other clierggly used, endangered, or
encumbered without authorization, may be grounds for a finding of professional
misconduct. In any event, such a disbursement is at the risk of the lawyer making
the disbursement. If any of the deposits fail, the lawyer, upaintg
knowledge of the failure, must immediately act to protect the property of the
| awyer 6s other clients. However, i f th
personally pays the amount of any failed deposit or secures or arranges payment
from sources avable to the lawyer other than trust account funds of other clients,
the lawyer shall not be considered guilty of professional misconduct.

(k) Overdraft Protection Prohibited. An attorney shall not authorize
overdraft protection for any account that caméarust funds.

Comment

A lawyer must hold property of others with the care required of a professional
fiduciary. This chapter requires maintenance of a bank or savings and loan
association account, clearly labeled as a trust account and in whiatlientyor
third party trust funds are held.

Securities should be kept in a safe deposit box, except when some other form
of safekeeping is warranted by special circumstances.

All property that is the property of clients or third persons should be kept
sparate from the | awyeros business and
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more trust accounts, unless requested otherwise in writing by the client. Separate
trust accounts may be warranted when administering estate money or acting in
similar fiduciay capacities.

A lawyer who holds funds for a client or third person and who determines that
the funds are not nominal or short term as defined elsewhere in this subchapter
should hold the funds in a separate intebestring account with the interest
accuing to the benefit of the client or third person unless directed otherwise in
writing by the client or third person.

Lawyers often receive funds from whioc
lawyer is not required to remit to the client funds that #veyer reasonably
believes represent fees owed. However, a lawyer may not hold funds to coerce a
client into accepting the | awyerds cont
must be kept in a trust account and the lawyer should suggest means far promp
resolution of the dispute, such as arbitration. The undisputed portion of the funds
shall be promptly distributed.

Third parties, such as a clientds <cr e
funds or other property ihaveadutyandgrer 6 s <c
applicable law to protect such thipérty claims against wrongful interference by
the client. When the lawyer has a duty under applicable law to protect the third
party claim and the thirgarty claim is not frivolous under applicabé, the
lawyer must refuse to surrender the property to the client until the claims are
resolved. However, a lawyer should not unilaterally assume to arbitrate a dispute
between the client and the third party, and, where appropriate, the lawyer should
corsider the possibility of depositing the property or funds in dispute into the
registry of the applicable court so that the matter may be adjudicated.

The obligations of a lawyer under this chapter are independent of those
arising from activity other tharendering legal services. For example, a lawyer
who serves only as an escrow agent is governed by the applicable law relating to
fiduciaries even though the lawyer does not render legal services in the transaction
and is not governed by this rule.

Each hwyer is required to be familiar with and comply with the Rules
Regulating Trust Accounts as adopted by the Supreme Court of Florida.

Money or other property entrusted to a lawyer for a specific purpose,
including advances for fees, costs, and expenségld in trust and must be
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applied only to that purpose. Money and other property of clients coming into the
hands of a | awyer are not subject to co
a refusal to account for and deliver over such property dporand shall be a

conversion. This does not preclude the retention of money or other property upon
which a lawyer has a valid lien for services or to preclude the payment of agreed

fees from the proceeds of transactions or collections.

Advances for feeand costs (funds against which costs and fees are billed) are
the property of the client or third par

required to be maintained in trust, sep
are not funds against wiiduture services are billed. Retainers are funds paid to
guarantee the future availability of th
the lawyer upon receipt. Retainers, being funds of the lawyer, may not be placed

i n the clientds trust account.

The test of excessiveness found elsewhere in the Rules Regulating The
Florida Bar applies to all fees for legal services including retainers, nonrefundable
retainers, and minimum or flat fees.

RULE 5-1.2 TRUST ACCOUNTING RECORDS AND PROCEDURES

(@) Applicability . The provisions of these rules apply to all trust funds
received or disbursed by members of The Florida Bar in the course of their
professional practice of law as members of The Florida Bar except special trust
funds received or disbursed by @torney as guardian, personal representative,
receiver, or in a similar capacity such as trustee under a specific trust document
where the trust funds are maintained in a segregated special trust account and not
the general trust account and wherein $ipiscial trust position has been created,
approved, or sanctioned by law or an order of a court that has authority or duty to
issue orders pertaining to maintenance of such special trust account. These rules
shall apply to matters wherein a choice of lanslysis indicates that such matters
are governed by the laws of Florida.

(b) Minimum Trust Accounting Records. The following are the
minimum trust accounting records that shall be maintain€dese records may be
maintained in their original format stored in digital media as long as the copies
include all data contained in the original documents and may be produced when

required.
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(1) A separate bank or savings and loan association account or
accounts in the name of the lawyer or law firm and gldaleled and
designated as a "trust account."

(2) Original orduplicatelearly legible copies adeposit slipsf the
copies include all data on the originalsd, in the case of currency or coin, an
additional cash receipts book, clearly identifying:

(A) the date and source of all trust funds received; and
(B) the client or matter for which the funds were received.

(3) Original canceled checks clearly legible copies of original
canceled checksll of which must be numbered consecutivelyi-the
Hranctabnastitvtion-wheret-the-trustacecouhbis-matntatned-does-net return

the original checks, copies that include all endorsements, as provided by the
financialHnstitutionif the copies include all endorsements and all other data
and tracking infamation

(4) Other documentary support for all disbursements and transfers
from the trust account.

(5) A separate cash receipts and disbursements journal, including
columns for receipts, disbursements, transfers, and the account balance, and
containing ateast:

(A) the identification of the client or matter for which the funds
were received, disbursed, or transferred;

(B) the date on which all trust funds were received, disbursed, or
transferred,;

(C) the check number for all disbursements; and

(D) thereason for which all trust funds were received, disbursed, or
transferred.

(6) A separate file or ledger with an individual card or page for
each client or matter, showing all individual receipts, disbursements, or
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transfers and any unexpended balanod,@ntaining:

(A) the identification of the client or matter for which trust funds
were received, disbursed, or transferred;

(B) the date on which all trust funds were received, disbursed, or
transferred,;

(C) the check number for all disbursements; and

(D) the reason for which all trust funds were received, disbursed, or

transferred.
(7) All bank or savings and loan association statements for all trust
accounts.

(c) Minimum Trust Accounting Procedures. The minimum trust
accounting procedures thatadlbe followed by all members of The Florida Bar
(when a choice of laws analysis indicates that the laws of Florida apply) who
receive or disburse trust money or property are as follows:

(1) The lawyer shall cause to be made monthly:

(A) reconciliationsof all trust bank or savings and loan association
accounts, disclosing the balance per bank, deposits in transit, outstanding
checks identified by date and check number, and any other items
necessary to reconcile the balance per bank with the balaniteper
checkbook and the cash receipts and disbursements journal; and

(B) a comparison between the total of the reconciled balances of all
trust accounts and the total of the trust ledger cards or pages, together
with specific descriptions of any differendastween the 2 totals and
reasons therefor.

(2) At least annually, the lawyer shall prepare a detailed listing
identifying the balance of the unexpended trust money held for each client or
matter.

(3) The above reconciliations, comparisons, and listsigll be

retained for at least 6 years.
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4) The lawyer or law firm shall authorizat the time the account
Is openedand request any bank or savings and loan association where the
lawyer is a signatory on a trust account to notify Staff Counsel, Thelé&lo
Bar, 651 East Jefferson Street, Tallahassee, Florida 3283 in the event
the account is overdrawn any trust check idishonored oreturned due to
insufficient funds or uncollected funds, absent bank error.

(5) The lawyer shall file with Th&lorida Bar between June 1 and
August 15 of each year a trust accounting certificate showing compliance
with these rules on a form approved by the board of governors.

(d) Record Retention. A lawyer or law firm that receives and disburses
client or thirdparty funds or property shall maintain the records required by this
chapter for 6 years subsequent to the final conclusion of each representation in
which the trust funds or property were received.

(e) Audits. Any of the following shall be cause for TRiorida Bar to
order an audit of a trust account:

(1) failure to file the trust account certificate required by rule 5
1.2(c)(3);
(2) return of a trust account check for insufficient funds or for

uncollected funds, absent bank error;

(3) filing of a pettion for creditor relief on behalf of an attorney;
(4) filing of felony charges against an attorney;
(5) adjudication of insanity or incompetence or hospitalization of

the attorney under The Florida Mental Health Act;

(6) filing of a claim againstthat t or ney wi th t he CI
Fund;

(7) when requested by a grievance committee or the board of
governorspf

(8) upon court ordey or
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(9) upon entry of an order of disbarment, on consent or otherwise

) Cost of Audit. Audits conducted in amyf the circumstances
enumerated in this rule shall be at the cost of the attorney audited only when the
audit reveals that the attorney was not in substantial compliance with the trust
accounting requirements. It shall be the obligation of any attorheyiswbeing
audited to produce all records and papers concerning property and funds held in
trust and to provide such explanations as may be required for the audit. Records of
general accounts are not required to be produced except to verify that tngst mo
has not been deposited thereto. If it has been determined that trust money has been
deposited into a general account, all of the transactions pertaining to any firm
account will be subject to audit.

(9) Failure to Comply With Subpoenafor Trust Accounting Records
Failure of a member to timely produce trust accounting records shall be considered
as a matter of contempt and process in the manner provided in subdivision (d) and
(f) of rule 37.11, Rules Requlating The Florida Bar.
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suspension to a referee for receipt of evidence, the referee proceedings shall

a petition

CHAPTER 6. LEGAL SPECIALIZATION AND EDUCATION
PROGRAMS

6-3. FLORIDA CERTIFICATION PLAN
RULE 6-3.5 STANDARDS FOR CERTIFICATION

(@) Standards for Certification. The minimum standards for
certification are prasibed below. Each area of certification established under this
chapter may contain higher or additional standards if approved by the Supreme
Court of Florida.

(b) Eligibility for Application. A member in good standing of The
Florida Bar who is currentlengaged in the practice of law and who meets the
area's standards may apply for certification. From the date the application is filed
to the date the certificate is issued, the applicant must continue to practice law and
remain a member in good standioigThe Florida Bar. The certificate issued by
the board of legal specialization and education shall state that the lawyer is a
"Board Certified (area of certification) Lawyer."

(c) Minimum Requirements for Qualifying for Certification With
Examination. Minimum requirements for qualifying for certification by
examination are as follows:

(1) A minimum of 5 years substantially engaged in the practice of
law. The "practice of law" means legal work performed primarily for
purposes of rendering legal advimerepresentation. Service as a judge of
any court of record shall be deemed to constitute the practice of law.
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Employment by the government of the United States, any state (including
subdivisions of the state such as counties or municipalities), @iskrect of
Columbia, and employment by a public or private corporation or other
business shall be deemed to constitute the practice of law if the individual was
required as a condition of employment to be a member of the bar of any state
or the District ® Columbia. If otherwise permitted in the particular standards
for the area in which certification is sought, the practice of law in a foreign
nation state, U.S. territory, or U.S. protectorate, or employment in a position
that requires as a condition @hployment that the employee be licensed to
practice law in such foreign nation state, U.S. territory, or U.S. protectorate,
shall be counted as up to, but no more than, 3 of the 5 years required for
certification.

(2) A satisfactory showing of substartiavolvement in the
particular area for which certification is sought during 3 of the last 5 years
preceding the application for certification.

(3) A satisfactory showing of such continuing legal education in a
particular field of law for which certifidéon is sought as set by that area's
standards but in no event less than 10 certification hours per year.

(4) Passing a written and/or oral examination applied uniformly to
all applicants to demonstrate sufficient knowledge, skills, and proficiency in
thearea for which certification is sought and in the various areas relating to
such field. The examination shall include professional responsibility and
ethics. The award of an LL.M. degree from an approved law school in the
area for which certification isought within 8 years of application may
substitute as the written examination required in this subdivision if the area's
standards so provide.

(5) Current certification by an approved organization in the area for
which certification is sought within Sears of filing an application may, at the
option of the certification committee, substitute as partial equivalent credit,
including the written examination required in subdivision (c)(4). Approval
will be by the board of legal specialization and educdbtiowing a positive
or negative recommendation from the certification committee.

(6) Peer review shall be used to solicit information to assess

competence in the specialty field, and professionalism and ethics in the
practice of law. To qualify for bod certification, an applicant must be
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recognized as having achieved a level of competence indicating special
knowledge, skills, and proficiency in handling the usual matters in the
specialiyspecialtyfield. The applicant shall also be evaluated as &wattter,
ethics, and reputation for professionalism. An applicant otherwise qualified
may be denied certification on the basis of peer review. Certification may
also be withheld pending the outcome of any disciplinary complaint or
malpractice action.

As part of the peer review process, the board of legal specialization and
education and its area committees shall review an applicant's professionalism,
ethics, and disciplinary record. Such review shall include both disciplinary
complaints and malpracti@etions. The process may also include solicitation of
public input and independent inquiry apart from written references. Peer review is
mandatory for all applicants and may not be eliminated by equivalents.

(d) Minimum Requirements for Qualification Wi thout Examination.
When certification without examination is available in an area, the minimum
requirements for such certification are as follows:

(1) Aaminimum of 20 years in the practice on a-iuthe basig

(2) Aa satisfactory showing of competenand substantial
involvement in the particular area for which certification is sought during 5 of
the last 10 years, including the year immediately preceding the application for
certification. Substantial involvement in the particular area of law fot the
year immediately preceding the application may be waived for good cause
shown;

(3) Aasatisfactory showing of such continuing legal education in a
particular field of law for which certification is sought as set by that area's
standards but in no evieless than 15 hours per year

(4) Ssatisfactory peer review and professional ethics record in
accordance with subdivision (c){6and

(5) payment of any fees required by the plan.

(e) Certification Without Examination. {5) When&Ccertification
without examinatioris available in an area,ntay be granted only:
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(Al) toindividuals who apply within 2 years after the date on which
the particular area is approved by the Supreme Court of Florida; or

(B2) as otherwise permitted in the particular stangldod the area
for which certification is sought.

(6) Payment of any fees required by the plan.

RULE 6-3.9 MANNER OF CERTIFICATION

(@) Listing Area of Certification. A member having received a
certificate in an area may list the area on the memlstterhead, business cards,
and office door, in the yellow pages of the telephone directory, in approved law
lists, and by such other means permitted by the Rules of Professional Conduct.
The listing may be made by statioge or more of the followingBoard Certified
(area of certification) Lawyer er"Specialist in (area of certification) or use of
il nitials AB.C.S.,0 to indicate Board
used, the area(s) in which the member is board certifiedmeudentified; if used
in court documents or a naadvertising context, the initials may stand alone.

(b) Members of Law Firms. No law firm may list an area of
certification for the firm, but membership in the firm does not impair an
individual's eligiblity to list areas of certification in accordance with this chapter.
Except for the firm listing in the telephone directory, a law firm may show next to
the names of any firm members their certification area(s).

6-10. CONTINUING LEGAL EDUCATION REQUIEEMENT RULE

RULE 6-10.3 MINIMUM CONTINUING LEGAL EDUCATION
STANDARDS

€) Applicability . Every member except those exempt under rule 6
10.3(c)(4) and (5) shall comply and report compliance with the continuing legal
education requirement.

(b) Minimum Hour ly Continuing Legal Education Requirements

- 149-

Ce



Each member shall complete a minimum of 30 credit hours of approved continuing
legal education activity every 3 years. Five of the 30 hours must be in approved
legal ethics, professionalisibias eliminationsubstance abuse, or mental illness
awareness programs. Courses offering credit in professionalism must be approved
by the center for professionalism. These 5 hours are to be included in, and not in
addition to, the regular 3Bour requirement. If a membeompletes more than 30
hours during any reporting cycle, the excess credits cannot be carried over to the
next reporting cycle.

(c) Exemptions._Eligibility for an exemption, in accordance with
policies adopted under this rule, is available for;

(1) Aactive military service
(2) Yundue hardship

(3) Nnonresident members not delivering legal services or advice
on matters or issues governed by Florida:;law

(4) Mmembers of the fultime federal judiciary who are prohibited
from engaging in the privatpractice of law

(5) Justices of the Supreme Court of Florida and judges of the
district courts of appeal, circuit courts, and county courts, and such other
judicial officers and employees as may be designated by the Supreme Court
of Florida; and,

(6) Hinactive members of The Florida Bar.

(d) Course Approval. Course approval shall be set forth in policies
adopted pursuant to this rule. Special policies shall be adopted for courses
sponsored by governmental agencies for employee attorneys thaixsmapt such
courses from any course approval fee and may exempt such courses from other
requirements as determined by the board of legal specialization and education.

(e) Accreditation of Hours. Accreditatiorstandardshall beasset forth
in the polcies adoptegursuanttanderthis rule. If a course is presented or
sponsored by or has received credit approval from an organized state bar (whether
integrated or voluntary), such course shall be deemed an approved course for
purposes of this rulé the course meets the criteria for accreditation established by
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