I N THE SUPREME COURT OF FLORI DA
CASE NO. SC01- 166
DANI EL BURNS
Appel | ant,
V.

STATE OF FLORI DA

Appel | ee.
/

NOTI CE OF SUPPLEMENTAL AUTHORITY
AND MOTI ON FOR PERM SSI ON TO SUBM T SUPPLEMENTAL BRI EFI NG

COMES NOW t he Appellant, Daniel Burns, and respectfully
gives notice to this Court of the enactnent of Sect. 921. 137,
Fla. Stat., which was signed into | aw by Governor Bush on June
12, 2001, and noves this Court for perm ssion to submt
suppl enental briefing. As noted in M. Burn’s pleadings, 1Q
scores obtained by defense experts place M. Burn’s two
standard devi ati ons bel ow the nmean and within the standard of
retardation adopted in 921.137. M. Burns seeks to present
expert testinony that M. Burns is nentally retarded within
the nmeaning of the Florida Statute 921.137. In support of his
request for an opportunity to submt supplenental briefing,

M. Burns states:
1. Sect. 921.137, provides that “[i]nposition of [a]

death sentence upon a nentally retarded defendant [is]



prohibited.” This provision extends to nentally retarded

i ndi vidual s a substantive right not to be executed.! The
legislature directed that “[t]his act shall take effect upon
becom ng a law.” However, the legislature further directed
that "[t]his section does not apply to a defendant who was
sentenced to death prior to the effective date of this act.”?

2. In Flemng v. Zant, 386 S.E. 2d 339 (Ga. 1989), the

CGeorgia Suprene Court was presented with a simlar enact nent
precl udi ng the execution of one found to be nentally retarded.
However, the statute was only to apply to capital proceedi ngs
t hat began after July 1, 1988. As the Georgia Suprene Court
noted, “On its face the statute does not apply to Son Fl em ng,
who was tried nore than ten years ago.” 386 S.E. 2d at 341.
After full briefing and oral argunent, the Georgia Suprene
Court held that *“although there may be no ‘national consensus’
agai nst executing the nentally retarded, this state’s

consensus is clear.” 386 S.E. 2d at 342. Thus, the execution

1 In Ford v. Wainwight, 477 U.S. 399, 427 (1986), Justice
O Connor in considering a Florida statute precluding the execution of
the inconpetent stated, “the conclusion is inescapable that Florida
positive law has created a protected liberty interest in avoiding
execution while inconpetent.”

2 Thus, this provision would indicate that the substantive
right to not be executed is arbitrarily denied to those nentally
retarded individuals with a valid death sentence in place. The
substantive right to not be executed would only be restored to a
mental |y retarded individual under sentence of death if the death
sentence were declared invalid and vacat ed.
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of the mentally retarded sentenced to death before the
statute’'s effective date violated the Georgia Constitution’s
prohi bition agai nst cruel and unusual punishnents.?

3. In the past, nenbers of this Court have indicated
that even without |egislative action prohibiting the execution
of the mentally retarded, the Florida Constitution's
prohi bition agai nst “cruel or unusual” punishnment shoul d be
construed to ban the execution of a nentally retarded

i ndividual. Wods v. State, 531 So. 2d 79, 83 (Fla.

1988) (Barkett, J., dissenting, joined by Shaw and Kogan, J.);

Hall v. State, 614 So. 2d 473, 479 (Fla. 1993)(Barkett, J.,

di ssenting, joined by Kogan, J.); Hall v. State, 742 So. 2d

225, 231 (Fla. 1999)(Anstead, J., dissenting, joined by
Pariente, J.). Certainly, the Florida |egislature’ s adoption
of Section 921.137 and the Governor’s decision to sign it

evi dences the devel opnent of a consensus within the State of

Florida that nentally retarded individuals should not be

3 The Arkansas Suprene Court denied a stay of execution in

Fairchild v. Norris, 861 S.W 2d 111 (Ark. 1993), only because a
federal court had previously determ ned after an evidentiary hearing
that Fairchild was not retarded. The dissenting justice in Fairchild
expl ained that but for the federal court determ nation, he was
confident that Flening v. Zant would have been followed. Fairchild,
861 SSW 2d at 112 (Newbern, J., dissenting). Here, there has been
no evidentiary hearing and factual determnation that M. Burns in
not nentally retarded.




executed.* Wile addressing the constitutionality of the
electric chair, Justice Quince recently stated, “Courts should
instead give effect to the |egislative enactnment as a
reflection of the will and the noral values of the people.”

Provenzano v. Moore, 744 So. 2d 413, 421 (Fla. 1999). The

| egi sl ature and the Governor have now spoken. This Court
shoul d reconsi der the issue of whether the Florida
Constitution precludes the execution of the nmentally retarded
in light of the consensus wwthin the State of Florida that
such individuals shoul d not be executed.

4. Additionally, M. Burns would note that under
Florida s new provision, the date of the sentencing determ nes
whether a nmentally retarded person nmay be executed.® This
renders the provision arbitrary. For exanple, assum ng M.
Burns death sentence is vacated on ot her grounds and a
resentencing is ordered, a death sentence will be precluded

under the new provision if it is determned that M. Burns is

4 Sect. 921.137 was unani nously passed by the Senate and by
a vote of 110-1 in the House. Governor Bush had issued a press
rel ease on March 27, 2001, announcing that he “will never sign a
death warrant for an individual who is nmentally retarded.”

> In Rhodes v. State, 698 N.E. 2d 304, 309 (Ind. 1998), the
I ndi ana Suprenme Court upheld a distinction under the I|ndiana
Constitution because the distinction was prem sed upon the date of
the crine (“the controlling lawis that which is in effect at the
time the crime is commtted”).




mentally retarded. The date of the crinme does not control,

but the date of the sentencing. Those nentally retarded

i ndividual s al ready sentenced to death who are |ucky enough to
get a resentencing ordered on ot her grounds may not be
resentenced to death. However, nentally retarded individuals
who do not obtain a resentencing on other grounds woul d not
get the benefit of the new provision.® The difference in
treatnment of those death sentenced nentally retarded
individuals turns on a factor entirely unrelated to either the
ci rcunstances of the crinme of the character of the defendant.

Geqgg v. Georgia, 428 U.S. 153, 199 (1976) (“FEurman held only

that, in order to mnimze the risk that the death penalty
woul d be inposed on a capriciously selected group of offender,
the decision to inpose it had to be guided by standards so
that the sentencing authority would focus on the

particul arized circunstance of the crine and the defendant.”).
Thus, such an arbitrary distinction calls into question

Florida s capital sentencing process.

6 However, CGovernor Bush has stated that as to these

individuals “I will never sign a death warrant for an individual who
is mentally retarded..” Though no death warrant may be signed, these
nmental ly retarded individuals will be “maintained in a six-by-nine-
foot cell with a ceiling nine and one-half feet high. These
prisoners are taken to the exercise yard for two-hour intervals tw ce
a week. These facilities and procedures were not designed and shoul d
not be used to maintain prisoners for years and years.” Swafford v.
State, 679 So. 2d 736, 742 n. 8 (Fla. 1996)(\Wells, J. dissenting).
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5. Moreover, this Court has held that “the death penalty
is either cruel or unusual if inposed upon one who was under
the age of sixteen when commtting the crine.” Allen v.

State, 636 So. 2d 494, 497 (Fla. 1994). This is because this
Court could not “countenance a rule that would result in sone
young juvenil es being executed while the vast majorities of
ot hers were not, even where the crinmes were simlar.” |d.

See Brennan v. State, 754 So. 2d 1 (Fla. 1999). In light of

the new | egi sl ative enactnment there can be no real dispute
that it will be unusual for a nentally retarded individual to
be executed. Thus, the Florida Constitution will not
“countenance a rule” that would permt a nentally retarded
person to be executed while other nentally retarded persons
have a substantive right to not be execut ed.

6. “A prisoner under a death sentence remains a |iving
person and consequently has an interest in his life.” OGhio

Adult Parole Authority v. Wodard, 523 U. S. 272, 288

(1998) (O Connor, J., concurring). M. Burns is such a
prisoner with such an interest. He has further been found to
be a nentally retarded individual, and therefore within the
scope of those individuals protected under Sect. 921.137.
“Liberty interests protected by the Fourteenth Amendnent may

arise fromtwo sources-the Due Process Cl ause itself and the



laws of the States.” Hewitt v. Helnms, 459 U.S. 460, 466

(1983). The Florida Legislature and the Governor have
determ ned that nentally retarded individuals |ike M. Burns
have a substantive right to not be executed. Apparently for
the sake of finality, the |l egislative enactnent deprives M.
Burns the substantive right extended to other nentally
retarded individuals and viol ates due process and equal
protection. It is undisputed that the Florida |egislature

does have the power to enact “substantive law.” Allen v.

Butterworth, 756 So. 2d 52, 59 (Fla. 2000). However, it is
equal |y undi sputed that it is for the courts to determ ne
“whether the State’'s positive |aw has created a liberty
interest and whether its procedures are adequate to protect
that interest fromarbitrary deprivation.” Ford v.
VWai nwight, 477 U S. at 430-31. There really should be no
di spute that the legislative enactnent has arbitrarily
deprived M. Burns of a substantive right in violation of his
constitutional rights.

7. The circunstances are very nuch akin to those Justice

O Connor found to be present in Ford v. Wainwight. There,

the Florida | egislature had extended a substantive right to
i nconpet ent individuals under sentence of death. However, the

procedures afforded those individuals for vindicating that



right were found to be inadequate. Ford v. Wainwight, 477

U S at 430 (O Connor, J., concurring in result)(“Because
Florida s procedures are inadequate to satisfy even the

m ni mal requirenments of due process in this context, | would
vacate the judgnent below with instructions that the case be
returned to Florida so that it m ght assess petitioner’s
conpetency in a manner that accords with the command of the
Fourteenth Amendnent.”). Thereafter, this Court pronul gated
court rules setting forth the procedure for determ ning

whet her an individual was conpetent to be executed. See Rule
3.811, Fla. R Cr. Pro.

8. Additionally, the Ei ght Arendnent to the United
States Constitution prohibits cruel and unusual punishnment.
The United States Suprene Court has addressed the Eighth
Amendnent and explained its dynam c character:

Ti me wor ks changes, brings into existence
new condi tions and purposes. Therefore a
principle to be vital nust be capabl e of

wi der application than the m schief which
gives it birth. This is peculiarly true of
constitutions. They are not epheneral
enact nents, designed to neet passing
occasions. They are, to use the words of
Chi ef Justice Marshall, “designed to

approach imortality as nearly human
institutions can approach it.”

* * *

The [cruel and unusual punishnent cl ause],
in the opinion of the | earned comentators,
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may be therefore progressive, and i s not
fastened to the obsolete, but may acquire
meani ng as public opinion becones

enli ghtened by a humane justi ce.

Weens v. United States, 217 U. S. 349, 373, 378 (1910). Wen

the Suprenme Court addressed whether the Ei ghth Anendnent
precl uded the execution of those who were 17 years of age at
the tine they commtted a capital offense, the plurality
expl ai ned:

When this Court broke |oose fromthe

hi stori cal noorings consisting of the
original application of the Eighth
Amendnent, it did not enmbark rudderl ess
upon a w de-open sea. Rather, it limted
t he Amendnent’ s extension to those
practices contrary to the “evol ving
standards of decency that mark the progress
of a maturing society.” Trop v. Dulles,
356 U.S., at 101 (plurality opinion)
(enphasi s added).

Stanford v. Kentucky, 492 U S. at 378-79 (plurality opinion as

to part V).

9. One neasure of the evolving standards of decency that
has been repeatedly used by the Suprene Court has been whet her
a national consensus against the inposition of a particular
puni shnment in particular circunstances exists. Ford v.

Wai nwright, 477 U S. at 406 (“this Court takes into account
obj ective evidence of contenporary val ues before determ ning
whet her a particul ar puni shment conports with the fundanental
human dignity that the Amendnent protects”). First anong the
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“objective indicia that reflect the public attitude toward a
gi ven sanction” are statutes passed by society’'s el ected

representatives. MO eskey v. Kenp, 481 U. S. 279, 300 (1987),

quoting G egq v. Ceorgia, 408 U S. 153, 173 (1976). Such a

| egi sl ative review enables a court “to determ ne whet her our
Nation has set its face against a punishnent to an extent that
it can be concluded that the punishment offends our ‘evolving
standards of decency.’” Stanford, 492 U S. at 383 (Brennan,

J., dissenting), quoting Trop v. Dulles, 356 U S. 86, 101.

The majority in Stanford stated, “As far as the primary and
nost reliable indication of consensus is concerned — the
patten of enacted |aws — petitioners have failed to [establish
a national consensus agai nst the execution of an individual
who was 17 at the tine of the comm ssion of the capital

of fense].” 492 U.S. at 373.

10. In Enmund v. Florida, 458 U S. 782 (1982), the

Suprene Court addressed whether the Ei ghth Anmendnent precluded
a state fromexecuting an individual who nerely aided and
abetted in a felony, in the course of which a hom cide
occurred. In concluding that the Ei ghth Arendnent precluded a
sentence of death in such circunstances, where the condemed
did not kill, attenpt to kill, or intend to kill, this Court

expl ai ned:
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The Coker [v. Ceorgia, 433 U S. 584 (1977)]
plurality observed that “[a]t no tinme in
the last 50 years have a mpjority of the
States authorized death as a puni shnent for
rape.” 1d., at 593. Mire inportantly, in
reenacting death penalty laws in order to
satisfy the criteria established in Furman
v. Georgia, 408 U S. 238 (1972), only three
states provided the death penalty for the
rape of an adult woman in their revised
statutes. 433 U. S., at 594. The plurality
t herefore concluded that “[t]he current
judgnment with respect to the death penalty
for rape is not wholly unani nous anong
state legislatures, but it obviously weighs
very heavily on the side of rejecting

capi tal punishnent as a suitable penalty
for raping an adult worman.” 1d. 433 U.S.,
at 596 (footnote omtted).

458 U. S. at 789. The Court in Enmund then surveyed the | aws
of each state legislature to determ ne the position of each as
to the execution of one convicted of felony-nurder, but who
did not kill, attenpt to kill, or intend to kill. The Court
concl uded:

Thus only a small mnority of jurisdictions
— eight — allow the death penalty to be

i nposed sol ely because the defendant
sonehow participated in a robbery in the
course of which a nmurder was comm tted.
Even if the nine States are included where
such a defendant could executed for an

uni ntended felony nurder if sufficient
aggravating circunstances are present to
outwei gh mtigating circunstances — which
of ten include the defendant’s m ni nal
participation in the nmurder — only about a
third of Anerican jurisdictions would ever
permt a defendant who sonehow partici pated
in a robbery where a nurder occurred to be
sentence to die. Moreover, of the eight
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St at es whi ch have enacted new death penalty

statutes since 1978, none authorize capital

puni shnent in such circunstances.
458 U. S. at 793. Thus, the fact that a total of seventeen
(17) states may have statutorily permtted the execution of an
accessory to felony-nurder did not preclude a finding of a

nati onal consensus given the obvious trend between 1978 and

1982.

11. In Penry v. Lynaugh, 492 U S. 302, 330-31 (1989),
whi | e consi deri ng whet her the Ei ghth Amendnent precluded the
execution of the nentally retarded, the Suprene Court
expl ai ned:

The prohibition against cruel and unusual
puni shments al so recogni zes the “evol ving
st andards of decency that mark the progress
of a maturing society.” Trop v. Dulles,
356 U.S. 86, 101 (1958) (plurality
opinion); Ford [v. Wainwight, 477 U.S.
399,] 406 [(1986)]. In discerning those
“evol ving standards,” we have | ooked to

obj ecti ve evidence of how our society views
a particular punishnment today. See Coker
v. Georgia, [433 U S. 584,] 593-597

[ (1977)]; Enmund v. Florida, 458 U S. 782
(1982). The clearest and nost reliable

obj ective evidence of contenporary val ues
is the legislation enacted by the country’s
| egi sl at ures.

In Penry, the Supreme Court concluded, “at present, there is
i nsufficient evidence of a national consensus agai nst
executing nentally retarded people convicted of capital

of fenses for us to
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conclude that it is categorically prohibited by the Eighth
Amendnent.” 492 U.S. at 335.°

12. Since the decision in Penry, a national consensus
has devel oped agai nst executing the nental retarded. As
reported on June 16, 2001, President Bush has stated, “We
shoul d never execute anybody who is retarded.” As noted in
the Senate Staff Analysis of Sect 921.137, twelve states had
j oined Georgia since the Penry decision in prohibiting the
execution of the nentally retarded. Since that anal ysis was
witten in February of this year, the list has grown | onger.
Arizona and Fl orida have new | aws prohibiting such
executions.® Legislation has passed in Connecticut, M ssour
and Texas, and is awaiting a signature fromthe Governors of
those states. And still other states are considering such
legislation in their legislative sessions this year. Wen the
twel ve states that do not have a death penalty are included,

it is clear that a majority of states prohibit the execution

! It must be noted that now, some twelve years later, the

United States Supreme Court has granted certiorari reviewin order to
revisit this issue in light of the grow ng nunber of states which
have prohi bited the execution of the nmental retarded. MCarver v.
North Carolina, 121 S.Ct. 1401 (2001).

8 Thus, the total nunber of states with the death penalty
and | aws prohibiting the execution of the nentally retarded has now
reached fifteen (15).
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of the mental retarded.® Execution of M. Burns would be a
violation of the Ei ght Amendnent prohibition against cruel and
unusual puni shnent.

WHEREFORE, M. Burns provides notice of his intention to
rely on this supplenental authority and noves this Court for
permssion to file supplenental briefing regarding the effect

of this new |l egislation upon his sentence of death.

o Consi deration should al so be given to the noratorium

currently in place in Illinois and the legislative attenpt in New
Hanpshire to abolish the death penalty entirely which was vetoed by
t he Governor who noted that no one has been sentenced to death there
since its re-adoption in 1976. Further, it should be noted that the
District of Colunbia does not have a death penalty, and the federal
gover nment bans the execution of people with nental

retardation. See Federal Anti-Drug Abuse Act of 1988, Pub. L.
100- 690, s7001(1), 102 Stat. 4390, 21 U S.C s848(1) (1988

ed.); Violent Crine Control and Law Enforcenent Act of 1994,

18 U. S.C. s3596(c) (1994).
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true copy of the Notice of
Suppl enental Authority and Motion for Perm ssion to Submt
Suppl enental Briefing has been has been furnished by United
States Mail, first class postage prepaid, to all counsel of

record on this 1t day of February, 2002.

Eric Pinkard

Fl ori da Bar No. 065-1443

Assi st ant CCRC

CAPI TAL COLLATERAL REG ONAL
COUNSEL- M DDLE

3801 Corporex Park Drive

Suite 210

Tanpa, Florida 33619

813-740- 3544

Counsel for Appellant

Copi es furnished to:

The Honorable WIIliam C.
Johnson, Jr.

Circuit Court Judge Carol Dittmar
251 North Ri dgewood Avenue, Assi stant Attorney General
Room 201 West wood Bl dg., Seventh
Dayt ona Beach, Florida 32114 Fl oor

2002 North Lois Avenue
Denni s Nal es Tanpa, Florida 33607
Assi stant State Attorney
Ofice of the State Attorney Dani el Burns
Crimnal Justice Center DOC# 111918; P4206S
Fourth Fl oor Uni on Correctional
2071 Ringling Boul evard Institution
Sarasota, Florida 34251 Post O fice Box 221

Rai ford, Florida 32083
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CERTI FI CATE OF COVPLI ANCE

| hereby certify that a true copy of the foregoing Notice
of Suppl enental Authority and Modtion for Perm ssion to Submt
Suppl enental Briefing ,was generated in a Courier New non-
proportional, 12 point font, pursuant to Fla. R App. P

9.210. this 1st day of February, 2002.

ERI C Pl NKARD

Fl ori da Bar No. 651443
Capital Collateral Regional
Counse

M ddl e Regi on

3801 Corporex Park Drive

Suite 210
Tanpa, FL 33619

Attorney for Defendant

(813) 740-3544
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