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PO NT |1

| nef fectiveness At Cuilt-1nnocence Phase

Contrary to Appellee’s argunent, M. Parker did not “sinply
allege ineffectiveness for failing to hire an expert” (Answer
Brief at 10). M. Parker has specifically alleged that tria
counsel could have - but failed to - present expert testinony
that “the color of the bullet shown in the photographs presented
by the State was subject to mani pulation and did not necessarily
reflect the true color or tint of the bullet” (PCR 326; Amended
Motion p.28). M. Parker has specifically alleged that trial
counsel could have - but failed to - to present expert testinony
in the areas of both photography and tool-marking that it cannot
be established by a reasonable degree of scientific certainty
that the bullet shown in photograph (Exh. 115)(lodged in the
sacrum bone) is the sane bullet that State clains to have been
fired from M. Parker’s gun (PCR 358; Anended Mdtion p.60). M.
Par ker has al so specifically alleged that the State had provided
trial counsel with a print of the negative of the photograph

taken by Cerat showng the bullet in the sacrum (Exh. 115) in

The opinion on direct appeal (and the undersigned s
initial brief) incorrectly recounts M. Parker’s | esser
i ncl uded non-capital convictions. |In addition to the robbery
charges, he was convicted of aggravated assault with a firearm
and attenpted second degree nurder, as opposed to two counts
of aggravated battery with a firearm
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which the bullet appeared silver, however, when the State at

trial introduced a different, redeveloped print in which the
bul | et appeared yellow or copper in color, trial counsel failed
to introduce into evidence the silver colored print, and others,
trial counsel had received from the State in discovery show ng
the bullet as silver (PCR 325-26; Anmended Mtion pp.27-28, para.
17 and 19). M. Parker also specifically alleged that counse
failed to investigate the issue of the slide photographs taken
by Dr. Bell at the tine of the autopsy and, as a result, was
unable to present evidence that the slide photograph of the
bull et | odged in the bone was not taken within the sane sequence
as the other slides taken during the victims autopsy (PCR 327
Amended Modtion p.29, para. 22). This evidence would have
provi ded circunstantial support for the defense’'s theory of sone
form of evidence tanpering and cover-up regarding the bullet.
Appel l ee al so argues that the claimis procedurally barred
because trial counsel - at nearly the end of the State s case-
in-chief - asked the court to grant leave for trial counsel to
obtain a photography expert to challenge the State s evidence
but the request was denied (Answer Brief at 11)(R 1743, 1752
1806- 07) . The fact that the trial judge exercised its
discretion to deny trial counsel’s untinely request to put the

trial on hold so trial counsel could hire and consult an expert



in photography in no manner neans that M. Parker’s claim that
trial counsel was ineffective for failing to consult with and
present testinony of a photography expert could have been raised
on direct appeal and therefore is now procedurally barred.
Trial counsel first noved the court to grant |eave for counse
to obtain an expert 1in response to the State’'s proffered
testinmony of Dr. Besant-Matthews, a “surprise” wtness who the
State brought in near the end of its case to allegedly rebut the
defense that the bullet Dr. Bell renoved fromthe victimwas not
the sane bullet Dr. Bell told the jury he had renoved (i.e. the
bullet in State Exh. 121) (R 1743). Before the court ruled on
whether it would allow Dr. Besant-Matthews to testify, tria
counsel specifically noved for the appointnment of an expert “in
order to properly cross examne” Dr. Besant-Matthews (R 1743).
Counsel also urged the court to prohibit Dr. Besant-Matthews
from testifying due to the State’'s untinmely disclosure of the
witness (R 1743). The court thereafter ruled that the State
could not call Dr. Besant-Matthews during the guilt-innocence
phase because the State’'s notice of the witness was untinely,
because, according to the trial court, his testinmony would be
cunul ative to Dr. Bell’s testinony (because Dr. Bell testified
already that the bullet in evidence was the bullet he renoved

fromthe victim (R 1731, 1744)), and because the conparison of



the photographs that Dr. Besant-Matthews proffered “doesn’t
really require an expert in forensic pathology or forensic
phot ography” (R 1743-44). Having so ruled, the court did not
even address counsel’s request for an expert. Because the court
did not allow Besant-Matthews’'s testinony during the guilt
phase, counsel’s request for an expert to consult before cross-
examning him during the guilt phase becane a non-issue. (O
course, Besant-Matthews subsequently testified at the penalty
phase on the bullet identification issue but, as asserted in M.
Parker’s penalty phase IAC claim trial counsel still consulted

no experts and did not even cross-examne him (R 2133-2144).

After the trial court ruled that the State could not call
Besant-Matthews during the guilt phase, the State called M.
Garland. Trial counsel argued that, in light of the newy
created photographs taken by Dr. Besant-Matthews that M.
Garland relied wupon and testified about to support his
conclusion that the bullet in Exhibit 121 was the sanme bullet
shown in the photograph of the bullet |odged in the bone,
counsel needed tinme to obtain expert assistance (R 1752, 1806-
07) . In other words, counsel wanted expert assistance to
exam ne the new photos that had not been in existence before the

start of the trial (the State' s discovery violation regarding



these two photos was addressed on direct appeal). Therefore

the court’s denial of counsel’s request for expert assistance in
this limted area (to assist in crossing Garland on the two new
phot os) cannot constitute a procedural bar to M. Parker’s
current cl ains.

Appel | ee al so argues that trial counsel’s md-trial plea for
expert assistance to conbat the new phot ographs establishes that
counsel “may not be deened deficient for not hiring an expert”
(Answer Brief at 11). By no neans does trial counsel’s md-
trial request for an expert establish that counsel was not
deficient for not presenting expert testinony on the origin of
the bullet in Exhibit 121 and the color of the bullet in the
State’s phot ographs. As discussed already, counsel sought
expert assistance to exam ne the new photos that had not been in
exi stence before the start of the trial. Trial counsel hinself
stated on the record that, prior to that tinme, “W didn't need
an expert because we had Dr. Bell, and Dr. Bell’s testinony was
| ocked in three tines in his sworn testinony, and we didn't have
any problem with that. It was on the eve of trial that we -
well, not even the eve of trial, it was at |east a nonth before
trial, and | believe it was M. Satz that notified us that there
was a change . . . .” (R 1717). In other words, counsel felt

an expert was not needed on this issue when he had every reason



to believe that Dr. Bell would tell the jury that the bullet he
removed fromthe victimwas silver in color and had little or no
deformati ons. However, once Dr. Bell dropped his bonbshell |ess
than a nonth before trial and nmade it known that he was changi ng
his testinony, the planned defense - that the victimwas shot by
a deputy - becane a nuch nore difficult endeavor for trial
counsel to convincingly pursue. Despite this dramatic turn of
events that dealt a serious blow to M. Parker’s defense,
counsel proceeded to trial w thout seeking out expert assistance
to help the defense conbat Bell’'s testinobny?2. M. Parker’s claim
is not that counsel was ineffective in failing to obtain expert
assistance relative only to the two new photographs reveal ed by
the State for the first time md-trial, rather, the claimis
that counsel was ineffective in failing to seek out and present
expert testinony even if the State had not presented to the jury
the two new phot ographs. Once trial counsel was informed of Dr.
Bell's intent to change his intended testinony, counsel should
have sought a continuance and sought the assistance of experts
who woul d have been able to seriously underm ne any notion that

t he phot ographs presented by the State proved that the bullet

2Trial counsel did ask for an continuance prior to the
start of the trial but not for the purpose of consulting
experts in light of Dr. Bell’'s changed testinony. (R 390, 529,
1716-17) .



that killed the victimwas copper in color. Therefore, the fact
that the court denied counsel’s request for expert assistance
with only the new photographs introduced during M. Garland' s
testinony (R 1752, 1806-07) does not render the instant claim
procedural |y barred. Appellee fails to explain how or for
what reason a defense expert’'s testinony on the science of
phot ography would have been “inadm ssible” and “unecessary”
(Answer Brief at 11) except to suggest that because the trial
court refused the State’s md-trial request to present the
testinony of the previously wundisclosed witness Dr. Besant-
Mat t hews, the court would not have allowed trial counsel to call
as a witness an expert to testify regarding the color of the
bull et shown in the photographs (“Had the defense obtained an
expert in photography, he would not have been permtted to
testify as the State’s expert was disallowed.”)(Answer Brief at
12).

Appellee’s argunent has no nerit. The trial court
prohibited the State from calling Dr. Besant-Mitthews because
the State’s disclosure of the witness was untinely (the defense
had known of the witness for nerely one day), because the court
concluded that, based on the proffer, Besant-Mtthews’ opinion
was based on a sinple eye-ball conparison of the bullet in

evidence (121) to the images in the photographs and therefore



did not require an expert in forensic pathol ogy or photography,
and because his testinony was cunmulative to Dr. Bell’s testinony
(R 1743-44). Nothing in Besant-Matthews’ proffer indicated
that he intended to testify regarding the relationship between
the true color of an object and the imge of such an object as
it appears in a photograph or how photographic inages can be
mani pul ated in this respect. In fact, Dr. Besant-Mtthews
specifically disavowed having such an expertise in “color
chem stry” (R 1722). G ven the circunstances involved in the
trial court’s decision to not allow himto testify, it sinply is
not reasonable to conclude, as Appellee urges, that the court
woul d have ruled inadm ssible the testinony of a defense expert
i n phot ogr aphy.

Appel l ee argues that “[t]here was nothing nore an expert
could have put forward which was adm ssible testinony that could
have further inpeached or undermned the [Dr. Bell] . . . as
evident from the court’s ruling excluding Dr. Besant-Matthews’'s
expert testinmony on the photos in part as cunulative and the
fact the jury could resolve the evidence w thout expert help”
(Answer Brief at 12). However, as discussed above, the court’s
ruling to exclude Besant-Matthews’s testinony cannot be
considered dispositive on the issue of the admssibility of a

defense expert’s testinony on the color of photographs relative



to the actual subject. Appel l ee effectively is asking this
Court to believe that if trial counsel had called as a defense
Wi tness an expert on this issue, the trial court would have
prohibited the wtness from testifying. If the trial court
could have properly and legally done this, then Appellee has a
poi nt .. However, obviously the trial court would not have been
able to properly preclude the defense from calling an expert to
testify on this issue. To do so would have violated M. Parker’s
constitutional right to present a defense. See Chanbers .v
M ssissippi, 410 U S. 284 (1973); Washington v. Texas, 388 U. S
14 (1967) . Appel | ee’ s t hr ee- pronged “procedurally
barred/i nadm ssi bl e/ cunmul ati ve” argunent shoul d be rejected.

Appel lee further asserts that the claim is “rebutted
conclusively” by the record because of the State’ s chain-of-
custody testinmony and urges that “the authenticity and col or of
the bullet in evidence were resolved based upon the actual
projectile” (Answer Brief at 12-13). This is a hollow argunent
because M. Parker’s defense was that state agents engaged in
evidence tanpering to the extent of replacing the true bullet
removed from the victimwith a substitute bullet that had been
found at the scene and, therefore, necessarily had ballistic
characteristics indicating it was fired from M. Parker’s gun.

Qoviously, if the state agents perpetrated such a devious and



out rageous schene, |ying about the chain-of-custody reasonably
woul d be part of the conspiracy. The defense at trial was that
the “actual projectile” referred to by Appellee (the projectile
in State Exh. 121), was in fact not the projectile that killed
the victim

In straining to argue that M. Parker should not be all owed
an evidentiary hearing, Appellee ironically illustrates why an
evidentiary hearing is required. Appellee clainms that “the
hiring of [a photography] expert was unnecessary” since “[t]here
was nothing nore an expert could have put forward which was
adm ssible testinony that could have further inpeached or
undermned [Dr. Bell]” (Answer Brief at 11, 12). Because the
| oner court denied M. Parker the opportunity to present at an
evidentiary hearing the evidence his trial counsel failed to
present at trial, Appellee cannot point to anything in the
record that establishes its contention that a photography expert
was “unnecessary” and that “[t]here was nothing nore an expert
could have put forward which was adm ssible testinony that could
have further inpeached or undermned [Dr. Bell].”

Appellee’s only argunent in support of its contention that
a photography expert was “unnecessary” is that trial counsel
i npeached Dr. Bell with his nultiple affirmances that the bullet

was indeed silver with little deformati ons and because the tri al

10



court overruled the State’'s attenpt to present Dr. Besant-
Matt hews (Answer Brief at 12). The fact that trial counsel
i npeached Dr. Bell based on his own observation of the actua
bullet renoved from the victim as being silver wth Ilittle
deformations in no way wuld have rendered a photography
expert’s testinmony on the issue of the color of the bullet in
the photographs cunul ative. Such evidence would have
constituted substantive evidence that corroborated Bell’'s
initial descriptions of the bullet and cast doubt on the
veracity of his trial testinony, as well as the testinony of
other State w tnesses. Dr. Bell was not an expert in
phot ography and none of the other State witnesses in the guilt
phase were decl ared experts in photography. Appellee’s argunent
that “the record refutes the claimthat a photography expert was
needed” and that such evidence would be cunulative and
“unnecessary” is wthout merit. | ndeed, trial counsel ’ s
ineffective attenpt to cross-examne M. Garland on the
technical aspects of the science of photography and film
processing illustrates the point. Due to his failure to prepare
for trial by consulting an expert in the field, counsel tried in
vain to attack the probative value of the State’s phot ographs.
Appel | ee argues that M. Parker’s claim that trial counse

failed to investigate and present evidence that there were

11



bullets fired from M. Parker’s gun at the scene that were never
accounted for is “wholly conclusory” (Answer Brief at 13). The
| ower court never even addresses this claim Appel | ee argues
that the Anmended Mdtion “nerely listed the nanes of person’s
alleged to live near the crine scenes who heard shots fired”
(Answer Brief at 13). Appel l ee’s argunent is without nerit as
evident froma sinple review of M. Parker’s claim M. Parker
asserted the follow ng facts in his Arended Mdti on:

There existed evidence that M. Parker filed shots

that were unaccounted for by the State. Evidence

exists that two persons, Charles Thonpson and Angel a

Hall, who lived near the area between the Pizza Hut

and where M. Parker was apprehended, heard M. Parker

fire his gun as he passed their apartnent. The bullets

and casings fromthese shots were never accounted for.

This evidence would have supported M. Par ker’ s

defense that the State had recovered an errant bull et

and switched it wth the silver bullet Dr. Bell

removed from M. Nicholson s body. Def ense counse

failed to investigate and present this evidence to the

prejudi ce of M. Parker.
(PCR 328-29; Anended Modtion pp.30-31, para. 26). Appellee’s
argunment is belied by text of M. Parker’s claim The State’s
| aw enforcenent witness testified at trial that police recovered
a total of 12 spent cartridge casings from the scene. The
evidence also was that the nine mllinmeter gun carried by M.
Par ker was recovered containing 20 unfired cartridges and that

the gun had the capacity to hold and fire a total of 33 bullets.

The defense’s theory was that either police noved one of the 12
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spent cartridges that were officially accounted for and dropped
it near the location in the area of 17'" Avenue and 28!" Court
(the area near the victim or that police secretly found and
thereafter dropped an officially wunaccounted for 13th spent
cartridge found in the area of the apartnent building that was
the result of a shot fired as heard by Charlie Thonpson or Ms.
Hal | . Trial counsel during his cross-exam nation of Deputy
Kammerer attenpted to inply that Thonpson and Hall saw M.
Par ker shooting in that area. Kammerer denied that police found
any spent cartridges there (R 1442-44). Even though trial
counsel neither elicited nor presented any evidence at trial
that Parker fired his gun in that area, he argued it to the jury
(over the State’s objection)(R 1927). Having heard no evidence
of this, the jury likely summarily rejected this argunent of a
13th spent cartridge. M. Parker has sufficiently alleged that
this evidence was avail able and that counsel was ineffective for
not presenting it. Appellee’ s argunent is without nerit.

Not surpassingly, at every turn the State has attenpted to
mnimze the significance of Tammy Duncan’s testinony that M.
Parker was 60 to 70 feet from the victim when she heard the
fatal shot (R 1230-31). At trial, the prosecutor admtted in
closing argunents that her testinony did not “fit” the “physica

evi dence” of the stippling on the victimthat Dr. Bell and M.

13



Garland both testified proved that the victim was shot from a
very close range (wwthin two to three feet)(R 1904, 1907). The
prosecutor instead argued that Duncan was sinply m staken (" That
doesn’t mean that Tanmy Duncan is a liar, she told you just what
she viewed”) (R 1904). As Appellee agrees, “the jury chose not
to believe the distance between Parker and the victim estinmated
by Duncan” (Answer Brief at 15). The significance of Duncan’s
testinmony on this point cannot be overstated: Based on the
testinmony of both Dr. Bell and M. Garland, if M. Parker was
nmore than 2 to 3 feet fromthe victim when the gun that killed
the victimwas fired, the physical evidence of the stippling and
the angel of the path of the bullet establishes w thout dispute
that M. Parker could not have fired the fatal  bullet.
Furthernore, if M. Parker was nore than 2 to 3 feet from the
victim it wuld establish beyond question that the bullet
removed from the victim was not fired from M. Parker’s gun,
t hereby supporting M. Parker’s defense that he was franed by
state agents. M. Parker asserts that trial counsel was
ineffective for failing to present evidence that M. Parker
coul d have been no less that 20 feet fromthe victimat the tinme
Duncan saw him get shot (PCR 329, Anended Motion, p.31). The
prejudice to M. Parker is fully established by the State’s own

W t nesses.
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As for M. Parker’s claimthat trial counsel was ineffective
in cross-examning Duncan on this critical point (the distance
between the victimand M. Parker at the tine the fatal shot was
fired), Appellee argues that M. Parker has “not shown how
counsel ’s performance in questioning the wtness[] was
deficient” (Answer Brief at 15). However, M. Parker has
specifically alleged that trial counsel failed to effectively
i npeach Duncan “with her prior sworn statenents in which she
stated that Deputy MNesby was in front of and close to
Ni chol son at the time she heard the fatal shot” in that tria
counsel’s attenpt to inpeach her could have done nothing but
confuse the jury and that counsel “failed to effectively convey
to the jury that Duncan’s trial testinmony was entirely
i nconsi st ent wth and contradictory to her prior swor n
statenents” (PCR 330-31; Anended Motion pp.32-32, para. 30).
The record of counsel’s attenpted inpeachnent speaks for itself
(R 1220-31). In order to properly decide this claim the fact-
finder nust review Duncan’s prior statenent (which is not part
of the record) in order to determine for itself the conpetency
of trial counsel’s cross-exam nation. Counsel hinself nust be
al so examned at an evidentiary hearing in order to determ ne
whet her his disjointed and confusing exam nation of M. Duncan

had any strategic basis. An evidentiary hearing is required in
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order to evaluate counsel’s performance in light of the content
of the prior statenent.

Appellee refers to M. Parker’s “allegation related to the
victims crimnal hi story” and contends the claim is
procedurally barred because M. Parker did not challenge on
direct appeal the trial court’s granting of the State’ s notion
in limne to prohibit the defense from making reference to the
victims prior record of arrests or convictions (Answer Brief at
16) (R 2596, 2657). Appel l ee’ s argunent conpletely ignores the
merits of the claim The claim has nothing to do wth
presenting the jury with evidence of the victims prior arrests
or prior convictions (see PCR 332-33; Anended Motion pp. 34-35,
para. 34). The claimis that trial counsel failed to present
evidence that police, including Deputy MNesby, knew that the
victim was involved with a group of persons suspected by police
to have commtted other |ocal robberies, that a description of
one of the suspects resenbled the victim that the victim was
with these persons on the night of the instant crinme, and that
the victim hinmself may have been running from police after he
heard the sirens at the tine he was shot. These facts, had they
been presented at trial, would have supported the defense’'s
theory that a deputy shot the victim believing that the victim

was involved in the Pizza Hut robbery. Appellee s argunent that
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this claim is procedurally barred because the trial court
granted the State’s notion to prohibit reference by the defense
to the victims prior arrest and convictions is without nerit.

Appel l ee notably does not take issue with M. Parker’s
additional <clains related to the guilt-innocence phase that
trial counsel failed to present evidence that several people at
the scene of the shooting reported that a deputy shot the victim
and failed to present evidence that another deputy, other than
Deputy MNesby, could have been the shooter (PCR 331, Anended
Motion p.33, para. 31 and 32). The trial court never addressed
these clainms in its order. Appellee also does not attenpt to
defend the lower court’s erroneous reasoning in support of its
summary denial that the facts asserted in M. Parker’s Anended
Motion are “not supported by the record” (PCR 1492). O course
they aren’t. That is precisely why an evidentiary hearing is
required.
| neffectiveness at the Penalty Phase

Appel | ee ignores the dispositive, undeniable fact that this
Court on direct appeal explicitly found that the trial court, in

concluding no mtigation had been established, “found that the

facts alleged in mtigation were not supported by the evidence.”

Parker v. State, 641 So. 2d 369, 377 (Fla. 1994). Based on and

in light of this explicit finding by this Court on direct

17



appeal, M. Parker now alleges that effective counsel could and
woul d have established the facts alleged. Appel lee’s and the
| ower court’s assertion that this claimshould be denied because
the claim asserts facts that were asserted at the penalty phase
cannot withstand the fact that this Court concluded that the
facts trial counsel tried (but failed) to prove in mtigation
were “not supported by the evidence”. When significant and
substantial nental health mtigation exists, as M. Parker
mai ntains, there is no neaningful difference with respect to an
i neffective assistance of counsel claim between an attorney’s
failure discover the mtigation (and, therefore, not even
attenpting to present it to the jury) and an attorney’s
awareness of the mtigation and trying but failing to present
conpetent evidence to prove its existence to the court and the
jury. Because of trial <counsel’s failure, the trial court
concluded that the facts alleged were not supported by the

evi dence. See Parker at 377. M. Parker asserts that effective

counsel woul d have established the facts alleged in mtigation.

Appel l ee oversinplifies and distorts M. Parker’s cl ai mwhen
Appel | ee argues: “Because counsel attenpted to show mtigation,
but the court rejected it, does not open the door to a second

attenpt, though [sic] a claim of ineffective assistance, to

18



relitigate the issue” (Answer Brief at 20). M. Parker’s

ineffective claim is that due to trial counsel’s deficient

performance, trial counsel failed to establish not only the

mtigation talked about by defense wtnesses but additional
mtigation never even nentioned at trial. Under Appellee’s
reasoning, if an attorney presents any evidence in an attenpt to
establish mtigation, no matter how deficient the attorney is in
investigating and presenting the evidence, the defendant cannot
claimthat the attorney was ineffective for the sole reason that
the attorney presented sone evidence. Such an approach is an
i ncorrect and unreasonable application of Strickland .
Washi ngton, 466 U. S. 668 (1984); see also Wggins v. Smth, 123
S.&. 2527, 156 L. EdJ. 2d 471 (2003). M. Parker is not
“relitigating” anything. He is intending to establish that, due
to trial counsel s i nadequat e, defi ci ent preparation and
investigation, counsel failed to establish the existence of
significant and substantial mtigation in a capital case in
whi ch the jury recommended death by a vote of only 8 to 4.
Appel | ee argues that the |lower court correctly rejected M.
Parker’s claimthat trial counsel was ineffective for failing to
present mtigation that was not even attenpted to be presented
at trial because, according to Appellee’ s argunent, “these areas

[of mtigation] were covered at trial” (Answer Brief at 20).
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M. Parker relies on his argunent in his Initial Brief to refute
Appel | ee’ s argunent. Wiile Appellee recounts the testinony
presented at the penalty phase, Appellee does not contest the
undi sputable fact that many significant facts relating to M.
Parker’s own nental health, the nental health of his nother and
its effect on himas a child, and the sexual abuse he suffered
as a child were not presented (See Initial Brief at 25-27, 27-
29, 29-30).

Appel l ee argues that trial counsel’s failure to establish
the mtigation asserted in the Anmended Mtion was not
prejudicial because “the sanme evidence was rejected previously
as not mtigating” (Answer Brief at 26). Agai n, Appellee
ignores this Court’s conclusion on direct appeal that the tria
court rejected the mtigation evidence presented at trial

because “the facts alleged in mtigation were not supported by

the evidence.” Parker v. State, 641 So. 2d 369, 377 (Fla. 1994).
This Court’s findings on direct appeal establishes that the
trial court did not find that, if all the mtigation evidence
alleged were true, the evidence was not mtigating. As this
Court concluded on direct appeal, the trial court found that the
facts alleged in mtigation were not supported by the evidence.”
| d. Appellee fails to acknowl edge this distinction.

Appel | ee makes several argunents that the |lower court did

20



not err in denying M. Parker’s claim that trial counsel was
ineffective by failing to present to the jury at the penalty
phase the testinony of Brent Kissenger, who would have testified
that he saw a sheriff’'s deputy appear to shoot the victim
Appel | ee does not defend the lower court’s rationale that this
claimis procedurally barred and, apparently, concedes that the
| ower court’s rationale for denying the claim is erroneous.
However, Appellee asserts that the order should be affirned
because, first, Kissinger’'s testinony, as well as evidence
challenging the State's copper bullet theory, would have been

inadm ssible as “residual doubt” evidence. In making this

argunment, Appellee blatantly ignores the fact the State to
presented further evidence on the origin of the fatal bullet
during the penalty phase under the pretext of the establishing
the great risk of death aggravator. Because the State opened
the door, trial counsel had free reign to rebut the evidence
presented by the State. See Rodriguez v. State, 753 So. 2d 29,
42 (Fla. 2000). Certainly any evidence which tended to show
that all the bullets did not conme from M. Parker's gun would
rebut the contention that M. Parker created a great risk harm
Therefore, irrespective of whether absent the State’ s continued
litigation of the bullet issue in the penalty phase, Kissenger’s

testimony and other evidence on the origin of the bullet would
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have been inadm ssible as “lingering doubt” evidence, it cannot
be credibly disputed that, under the actual circunstances of M.

Parker’'s trial, such evidence was adnissible because the State

opened the door by presenting penalty phase evidence going
directly to the issue of the origin of the bullet.
Rodriguez. Appellee fails to explain why the defense woul d have
been prohibited from presenting this evidence to rebut the
State’s continued litigation of this issue in the penalty phase.
Furthernore, in denying the notion for a new guilt-innocence
phase, the trial court certainly did not nmake any determ nation
that the jury could not nmake their own credibility findings of

M. Kissinger if called to testify during the penalty phase. In

fact, when defense counsel announced that they did not intend on
calling M. Kissinger during the penalty phase, the court
responded "That's up to you. Whet her you call him or not is

conpletely up to you." (R 2097-98). Clearly, contrary to

Appel l ee’s “inadm ssible” argunent, the trial court would have
allowed trial counsel to present the evidence of Kissinger’s

testinmony during the penalty phase had counsel elected to do so.

Appel | ee postulates that, since, according to Appellee,
Brent Kissenger’s testinony would have been inadm ssible in the

penalty phase, “[c]ounsel professionally excluded inadm ssible

22



evi dence” (Answer Brief at 32). Appel l ee also argues that
deficient performance was “not shown” and, therefore, “sunmmary
denial was proper” (Answer Brief at 32-33). This is an
interesting - and revealing - argunent since in effect Appellee
is asserting as grounds for this Court to affirm the |ower
court’s summary denial Appellee’s theory as to why trial counsel
did not present this evidence at the penalty phase. M. Parker
has his own theory why counsel failed to present this evidence:
counsel was deficient and ineffective. This question - why did
counsel not present this evidence? - can only be answered by
conducting an evidentiary hearing in which trial counsel is
gquestioned by both parties on this issue.

As a second argunent, Appellee argues that there is “no
reasonabl e probability that the jury would have recommended |ife
upon hearing his testinony” (Answer Brief at 32). Appel l ee’ s
reliance on the trial court’s ruling on the notion for a new
guilt phase and this Court’s affirmance of that ruling is
m spl aced because, in ruling that M. Parker was not entitled to
a new guilt phase, the trial court, as this Court recognized on
direct appeal, necessarily applied the nore burdensone newy
di scovered evidence standard (whether the evidence was of such
nature that it would probably produce an acquittal on retrial

See Parker, 641 So. 2d at 376 citing Jones v. State, 591 So. 2d
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911, 915 (Fla. 1991)). However, at the tine of the penalty
phase, the evidence was no |onger “neWly discovered”.
Therefore, the determnative question on the issue of prejudice
is whether, had trial counsel called Kissinger to testify at the
penalty phase and considering all the other evidence not
presented, there is a reasonable probability that 2 of the 8
jurors who voted for death would have instead voted for Iife.
Highly significant is the fact that, in its witten order
summarily denying this postconviction claim the |lower court did
not find that, based on the court’s own assessnent as a fact-
finder of the credibility of Kissinger’'s testinony, there did
not exist a reasonable probability that Kissinger’'s testinony
would have altered the outconme of the jury's death penalty
recommendation. Instead, the lower court rejected the claim
based on its clearly incorrect and erroneous conclusion that
this penalty phase ineffective claim was “litigated on direct
appeal and therefore not cognizable through collateral attack”
(PCR 1495). Wiile the lower court concluded at the tinme of
trial that Kissinger’'s testinmony did not rise to the |evel of
evidence that would “probably produce an acquittal” Jones at
915, the court did not find in the order currently under review
that his testinony did not neet the |lower threshold of creating

a reasonable probability of a different outcone in the penalty
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phase. This Court cannot nake that determ nation because this
Court is not the fact finder. An evidentiary hearing 1is
t heref ore necessary.

Appel | ee asserts that because the jury rejected M. Parker’s
gui | t-innocence phase def ense, t here IS no reasonabl e
probability that the jury woul d have recommended a life sentence
had the jury known that Brent Kissinger saw what appeared to be
a deputy shooting the victim Because the |ower court denied M.
Parker an evidentiary hearing, the real question is: |Is there a
reasonabl e probability that two (2) of the eight (8) jurors who
voted for death would have instead voted for life had the jury
(a) known that Brent Kissinger saw what appeared to be a deputy
shoot the victim (b) heard expert testinony that the color of
the fatal bullet as represented in the photographs subnmtted
into evidence by the State was subject to manipulation and did
not necessarily represent the true color of the bullet; (c)
heard expert testinony that it cannot be established by a
reasonabl e degree of scientific certainty that the bullet shown
i n photograph (Exh. 115)(lodged in the sacrum bone) is the sane
bullet that State clainms to have been fired from M. Parker’s
gun; (d) had seen for itself the print of the negative of the
phot ograph showing the bullet in the sacrumin which the bullet

appears silver (e) known that the State at trial introduced a
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different, redeveloped print of the sane negative in which the
color of the bullet appeared yellow or copper in color; (f)
known that Tammy Duncan gave a prior statenment to police in
which she reported that a deputy was close to the victim when
the victim was shot; (g) known of the other evidence set forth
in the Amended Mdtion indicating that a deputy and not M.
Par ker shot the victim including evidence that persons on the
scene reported that a deputy shot the victim (h) known of the
myriad of additional facts and details about M. Parker’s nental
health and sexual abuse not presented at trial; and (i) heard
the mtigation evidence from a conpetent expert who had
performed a full evaluation of M. Parker and from wi tnesses who
had first-hand, accurate know edge as opposed testinony from
i nvestigators about what people told them and in light of the
fact that the jury also knew from the evidence presented at
trial that (a) when Dr. Bell renoved the bullet and | ooked at it
during the autopsy, he described the bullet as silver in color
with little deformations; (b) that Dr. Bell maintained this
description of the bullet in his subsequent autopsy report,
notes, and his sworn deposition; (c) that he changed his
description of the bullet only after he was contacted by the
pr osecut or shortly before trial; (d) t hat his initial

description, if accurate, exonerated M. Parker from being the
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shooter and inculpated a deputy while his changed description
inplicated M. Parker and exonerated the deputy; (e) that Tanmy
Duncan’s trial testinony that M. Parker was a relative great
distance - 60 to 70 feet by her own description - from the
victim when the victim was shot was conpletely incongruous wth
the physical evidence that established undisputedly that the
person who shot the victimwas no nore that two (2) to three (3)
feet fromthe victimat the time the fatal shot was fired. See
e.g. State v. @nsby, 670 So. 2d 920 (Fla. 1996)(cumulative
effect of errors underm ned confidence in outcone). In sum
given the evidence casting doubt on the origin of the bullet
presented at trial and, assuming M. Parker establishes the
facts alleged in his post-conviction notion going both to the
bullet issue and to penalty phase mtigation, there is a
reasonabl e probability that two of the eight jurors who voted
for death would have voted for life.
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