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PRELI M NARY STATEMENT

Appel lant, WIlIliam Coday, was the defendant at trial and

will be referred to as “Defendant” or *“Coday”. Appel | ee, the
State of Florida and the prosecution below, will be referred to
as “State”. Ref erences to the record on appeal will be by the

synmbol “R’, to the transcripts will be by the synbol “T", to any
suppl enmental record or transcripts wll be by the synbols
“SR[vol.]” or *“ST[vol.]”, and to the Appellant’s brief will be

by the synbol *“I1B", followed by the appropriate page nunber(s).

STATEMENT OF THE CASE AND FACTS

On Novenber 13, 1997, Coday was indicted for the July 11,
1997 first-degree preneditated nmurder! of Goria Gonez (“Gonez”)
commtted by inflicting upon her 144 blunt and sharp force
trauma injuries (R 1: 8-9). The jury trial conmmenced March 25
2002 and on April 10, 2002, a gquilty as charged verdict was
rendered (R 4: 633; T.9: 2; ST.35: 166-69). The penalty phase
was held on June 2 and 6, 2002 with the jury returning a death

recommendation by a vote of nine to three (R 4: 716; T.32: 3035-

38) . The Spencer v. State, 615 So.2d 688 (Fla. 1993) hearing
was held on July 7 and 8, 2002 at which the defense presented

six nmental health doctors and Coday. (T.34-36: 3110-3412). At

The State did not proceed under the felony nurder theory.

1



the July 26, 2002 sentencing the court inposed the death penalty
upon finding of the heinous, atrocious, and cruel (“HAC)
aggravator outweighed the statutory mtigator of “under the
i nfluence of extrene nental or enotional disturbance” (noderate
wei ght) and ten non-statutory mtigators ranging in weight from
mnimal to noderate. (R 5: 831-43; T.37: 3419-34). Coday’ s
nmotion for new trial was denied August 12, 2002 and he filed his
noti ce of appeal August 15, 2002. (R 5: 847-50).

The trial facts reveal that sonme tine between April and June
of 1997, Coday net his then estranged wfe, Tooska Amr
(“Amri”) in San Francisco. He appeared to have lost a lot of
wei ght and seened depressed as he spoke of his relationship with
“@oria.” Amri suggested he go to Paris. Coday thought it a
good idea, but noted it would not nake him better (T.21: 1705-
06, 1719-20).

At the time of her death, Gonez was engaged to marry Roger
Laverde (“Roger”), Oiola Laverde’'s son. According to Oiola

Laverde (“Oriola”), with whom Gonez was living, on July 9, 1997

“Bill” called CGonez. Oiola, listening in on the conversation
overheard “Bill” tell Gonez he was dying of cancer. \Wen Gonez
ended the call, she told Oiola about “Bill’s” cancer and that

he wanted to talk with her. The next day, July 10, 1997, “Bill”

again called for Conez. As they were finishing their



conversation, Oiola overheard Gonez prom se to neet him by 2:00
p.m the next day (July 11, 1997). It was Oiola s belief
“Bill” was Coday. Coday’s telephone records establish he called
the Laverde’s on July 8, 9, and 10, 1997. Gonez was | ast seen
alive on July 11, 1997, just before she left at 11:30 a.m to
see a sick friend/”Bill” in Fort Lauderdale (T.18: 1296-1303;
1335-39; T.19: 1497-1503).

On July 10, 1997, Coday reserved a July 12, 1997 round trip
flight from JFK Airport, New York to Charles DeGaull Airport
Paris,? but by not purchasing it by 11:00 p.mon July 11, 1997,
the reservation | apsed. However, near 9:00 a.m on July 12,
1997, at JFK Airport in New York, Coday reinstated the
reservation and purchased the ticket. (T.109: 1411-13).
Tel ephone records show Coday called Delta Airlines, Anerican
Airlines, and Brazilian Airlines on July 9 and 10, 1997. He
called US Airways on July 9, 1997 and United the foll ow ng day.
(T.19: 1497-1503).

Also on July 10, 1997, Coday wthdrew $6,000 from his
savi ngs account, |eaving a balance of $645, and $632 from his
checki ng. On the sanme day, he purchased $2,000 in Traveler’s

Checks. Two days later, he wthdrew another $301 from his

Delta’s policy was to sell international flights only on a
round trip basis (T.19: 1412).



checki ng account via an ATM wi t hdrawal at Fleet Bank. This |eft

him with about $600 in his checking account (T.19: 1471-83).
Wen CGonez arrived at his apartnent on July 11, 1997, she

and Coday spoke of their relationship. According to his witten

statenent, he professed his love, and pled with Gonez to return

to him In Coday’s bedroom Gonez rejected himand said she had
never loved him Wth this, he attacked her. As Coday
expl ai ned:

W sat down on the bed. | told her | had no

interest in any of ny things.

And once [Coday was] dead, she could have
everything. Then | began to tal k about us agai n.

| began to cry, | did not want to go away and die.
| want to stay and be with her.

Wiy had she left[?] ... Wiy had she not cone
back][ ?]
Wy was she tornenting ne, with all t he

uncertainty, being w thout ne[?]

| f she loved ne as she had told nme, and had wanted
to get married and have children wth nme, why was she
then treating me this way[ ?]

Could she not just cone back to ne, and thus
restore our relationship[?]

She renmi ned silent. Then she told nme that | had
idolized her. That I had overideali zed t he
rel ati onship.

[“]but you love nme, you told nme so ne so many
tines. You left a nmessage on ny phone[“] | said.

She paused. And she told nme that she had never
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| oved nme the way | thought.

Then she said she had to get her things from ny
apartnent, and | eave.

... | was there, fearing those words of hers would
run through ny mnd, that she had never |oved ne the
way she had nmade ne think

And then felt like a shock, when | go into a rage,
a denoni c rage.

| hit her with my fist. | went and picked up a
hamrer, |lying in ny bedroom on top of the yellow
pages.

| struck her on the head. She fell.

I stand agai n, yel i ng, scream ng, | ost ny
bal ance.

| landed on top of her, she grabbed the hanmmer
from ny hand. | went and picked up another hamrer,?
and struck her again.

And she was bleeding and trying to get up. She
screaned and ki cked ne.

| had gotten a knife Iying on the kitchen top, and
: | don’t renenber exactly when ... cane back and
began to stab her.

W were both scream ng. She scratched nme, and |
st abbed her in the neck, and held the knife there.

She reached out, and held ny arm | heard her
mutter sone words, but | don’t know what she sai d.

In her hand, next to mne, | knew she was dead.
| thought (sic) nyself returning to normal, all rage
| eaving ny body al nost i nmmedi ately.

3Tooska Amari, Coday’'s estranged wife, reported that he kept
a hammer in his bedroom and one in the kitchen (T.21: 1704-05).
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| was still over her, and | dropped her slowy,
knowi ng she had di ed.

| cried out, oh, no, not Aoria, not this denon.

. | stood over her for a period of tineg,
finally, | looked up, realized that |I had killed her
that | had coomtted a nonster, horrible crine.

And decided that | nust die. | wondered why al
that anmount of rage did not turn itself upon nyself.
| decided to run, to take ny diaries, ny things, ny
photos, and |eave the country, to wite about all

this.

To | eave behind a testinony for those left behind
us. Perhaps, in witing, | would cone to understand
how all of this happened. | took off ny clothes,

shower ed, and put on new cl ot hes.

| left the apartment, took doria s pocketbook,
for t he pur pose  of trying to Identify this
[“]Roger[“]...

And also to see if | could understand where in
this, relative to our relationship, and ny concerns.

| drove her car to Mam Airport. | purchased a
ticket and flew to Paris.

My intention was to wite ny testinony of our
rel ati onship, then, hopefully, kill nyself.

If I did not succeed in killing nyself, | would
return nyself -- 1 would return to turn nmyself into
t he poli ce.

| had in nmy possession noney, ... five to six

t housand dollars ...

This | had withdrawn on the 10th, for the purpose
of the trip | had planned to take on Saturday, and am
going to do the 12th.

(T.20: 1610-14).



On July 11, 1997, at Mam International A rport, Coday
purchased a one way ticket on the 5:30 p.m Anerican Airlines
flight from Mam to LaCGuardia Airport, New York (T.19: 1401-
04). He sat next to Maria Stofka on that flight. According to
her, Coday did not exhibit unusual behavior nor were injuries
visible on his hands or face (T.21: 1668-71). The next day,
July 12, 1997, he boarded the 1:40 p.m Delta Airlines flight
fromJFK Al rport, New York, to Paris. (T.19: 1411-13).

Coday was scheduled to work at the Broward County Library
on July 12, 1997. Wen he did not arrive, his co-workers becane
concer ned. Coday had not sought authorization for either
busi ness travel or vacation | eave. When they could not reach
hi m by phone, contact was made with the apartnent managenent and
Coday’s apartnment was entered (T.15: 889-92; T.19: 1429-38).
When the caretaker, Thaddeus Jani k, gained entry he saw bl ood on
the bedroom door and a body lying on the floor. Hastily, he
exited to call the police. (T.15: 892-95).

The initial responding officer, Chris Reyes (“Reyes”), found
the air conditioning running in Coday’'s snall apartnent and
| ocated a female lying in the bedroom in a pool of blood. In
the puddle of blood was a knife. (T.15: 898-01). Wth the
exception of the bedroom Reyes saw no signs of struggle (T.15:

902-03) . Before conducting further investigation, the police



secured a search warrant (T.15: 909-11; T.20: 1623-27). They
then docunented the scene, collected blood evidence, Gonez’'s
body, bloody fingerprints, footprints, clothing, towel, Gonez’ s
tooth, and weapons. Also collected was a photograph of Gonez
found on Coday’s bed and a purse which contained letters
addressed to her. Detective H Il photographed the blood spatter
from the bedroom and other blood evidence. (T.16: 1000-03,
1005- 23, 1025- 32, 1037- 53, 1056- 58, 1063- 66, 1087- 88).
According to print examner, Carl GCotola, Coday s finger
prints, apparently in blood, were found on a phonebook in the
bedroom and footprints, again apparently in blood, were in the
ki tchen, bathroom and towel area of the apartnment (T.17: 1160-
65) .

The car Gonez had been driving was |ocated at the M am
International Airport, and Crine Scene Investigator, Carol
Coval , processed the vehicle. (T.16: 1092-98; T.18: 1296; T. 20:
1532- 33, 1628-29). Fi ngerprints, parking garage ticket, and
other evidence were found and collected (T.16: 1096-1105).
Latent print examner, C otola, determned Coday’'s prints were
on the parking garage ticket and driver’'s side seat belt (T.17
1145- 48) .

The nedical examner, Dr. Price, visited the crine scene.

He viewed Gonez’'s body lying face up on the bedroom floor



covered in blood with multiple blood snear patters. The bl ood
spatter was concentrated on the lower portion of the walls
nearest the body and on the books and bookshel f nearby. Al so
observed were two hammers and a knife. (T.17: 1177-79). Gonez
suffered nultiple injuries to her head, face, torso, and
extremties from blunt and sharp force injuries which were both
stab and incised wounds. The blunt force injuries were
consistent with use of the head and claw of a hamrer. The sharp
force injuries were consistent with use of a knife. (T.17: 1180-
82). Dr. Price located 144 external injuries, 57 from blunt
trauma, 41 stab wounds, and 46 incised injuries. The bl unt
trauma caused contusions, abrasions, |acerations, and fractures.
(T.17: 1187-88, 1191-98). The visible external injuries were
to CGonez’s head, face, lips, teeth, neck, chest, abdonen,
pelvis, thigh, supra pubic area, both shoulders, and arns, and
to the hands. (T.17: 1191-98; T.18: 1214-17, 1223).

The stab wound to Gonez’s right chest entered near her
arnpit and traversed through the entire right lung into the
hilum which is attached centrally to her heart as well as the
airway. (T.17: 1195-96). Al'l but one of the 144 wounds were
antenortem (T.18: 1207-08). Although there was |ife threatening
henorr hagi ng between the brain and dura matter, Gonez could have

been conscious and feeling pain (T.18: 1224-27). The stab



wounds to the neck penetrated the neck nuscle, two of which went
into the airway the full thickness of the larynx and trachea,
and three went through to the vertebrae (C-3, 6, and 7) incising
t hose bones (T.18: 1227-29). Both the blunt and sharp force
trauma caused fractures to the skull (T.18: 1228-30). Wi | e
there were sone hamer blows to the chest, nost of the injuries
were from the knife. Several chest stab wounds were deep; one
penetrated the full thickness of the wupper left 1lung | obe,
anot her cut the pulnmonary vein running from the heart to the
lungs and third penetrated the left lower |obe of the |[ung.
There were two stab wounds to the diaphragm and one to the left
| obe of the liver. The stab wound to the bowel penetrated to
the nuscle in Gonmez’s back. (T.18: 1230-32). The lung, |iver
and brain injuries were |ife threatening (T.17: 1195-96;
T.18:1224-27, 1232-33, 1244-47). Petechia was noted in Gonez’s
eyes which could have been caused by soneone nmanually
conpressing her neck or sitting on her chest (T.18: 1247-49).

The injuries to Gonmez’s hands and arns were defensive wounds
and would have caused pain, as would have the other injuries
whi ch penetrated the skin. (T.18: 1216-17, 1223-25, 1241-42).
Gonmez was alive for all but one of the 144 wounds, and could
have been conscious for all of them (T.18: 1242-43).

Upon Coday’s QOctober 1997 return to the United States, he
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went to the apartnent of Tooska Amri (“Amri”), his estranged
second w fe. Amri, who was entertaining Christina Wod
(“Christina”) and her husband, when Coday called, asked her
guests to leave so Coday could visit. (T.21: 1684-85, 1689-96,
1702) . Coday spent the night saying he wanted to call famly
and friends before turning hinself in the next norning. (T.21:
1697-98) Before Coday called the police, Christina had summoned
t hem Wen the police arrived, Coday offered them his
possessions; Coday told the police “everything you need is in
that bag.” The night before, Coday had told Amri he had
witten a diary and it should go to the police. (T.21: 1698-
1700).

New York Gty Sergeant Russel | (“Russell”) assisted
Detective Geco (“Geco”) wth Coday' s COctober 15, 1997 arrest.
Greco had received a telephone call from Christin,* a friend of
Amiri. Geco and Russell nmet with Christin whose report alerted
the officers to look for a particular person (Coday). (T.20:
1582-86). G eco spoke to Amiri and then headed up the stairs to
her apartnent; Russell followed. Finding the door open, the
police entered with guns drawn. Coday was in the apartnent and
confirmed he was wanted by the police. As he was being

arrested, Coday pointed to his bag, which included a witten

“The record facts indicate Christin is Christina Waod.
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confession, and it was seized. He offered no resistance; he was
cooperative (T.20: 1587-90, 1615-16). After being given Mranda®
war ni ngs, Coday spoke to the police voluntarily and wote a
mul ti-page statenent admtting to killing Gonmez (T.20: 1594-98;
1603- 19).

Just after Coday’'s arrest, Amri informed Fort Lauderdale
Detective, Mke Walley (“Walley”), of the event. Wal | ey and
Detective Gttman went to New York and net with the New York
officers and Coday. (T.20: 1630-33). After rem nding Coday of
his previously signed Mranda waiver form and confirmng he
recalled and understood his rights, Willey and Coday spoke.
When informed that an attorney had been retained for him by his
famly and asked that Coday not be questioned, Coday responded
that he had nothing to do with the hiring of counsel and wanted
to cooperate. They then conversed for about 30 mnutes (T.20:
1633-42).

At the close of the State’s case, and again after the
defense rested w thout presenting evidence, the defense notions
for judgnent of acquittal were denied. (T.21: 1745-46, 1749-50).
Prior to charging the jury, the court inquired of Coday
regarding the defense strategy of admtting guilt to a |esser

i ncl uded charge. Coday inforned the court he understood the

SMranda v. Arizona, 384 U.S. 436 (1966).
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strategy of admtting to either second-degree nurder or
mansl aughter, that he discussed it wth counsel, and had
consented to the strategy. (T.22: 1790). Upon the above
evidence, the jury returned a guilty verdict. (R 4: 633; ST.35:
166- 69) .

Before the penalty phase, the court addressed the
adm ssibility of the 1979 crimnal conviction for manslaughter
Coday had from Germany stenmng from his killing Lisa Hollinger
(“Hol l'i nger™). When she made it clear she did not want to see
him Coday brought her to his apartnent to reconcile. Becom ng
increasingly excited, he attacked Hollinger when she told him
she no longer loved him Following the initial confrontation,

Coday left his apartnent to retrieve a hamer from his

| andl ady’ s basenent. Returni ng, he attacked Hollinger striking
her five tines about the head, fracturing her skull. Li sa
lingered for two weeks before succunbing. On June 18, 1979,

Coday was convicted in Germany of manslaughter and received a
three year sentence (Defense Exhibits 1 - 6 admtted at the My
17, 2002 hearing; T.24: 2064-66). Under Gernman |aw, except in
[imted circunstances, if a person has no crimnal incidents for
15 years after the expiration of his sentence, the record is

expunged, and the person may testify he has no prior record.
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Expungenent in Coday’'s case occurred on June 19, 1997% (T.24:
2064- 71) .

The court found the German system simlar enough to the
United States/Florida crimnal system that a fair trial was
recei ved. However, because the German conviction could not be
used in GCermany for sentencing once expunged, the court
concluded it could not be used as a prior violent felony
aggravator here. (T.25: 2246-54, 2264-69). In response to
defense counsel’s inquiry, the facts of the German crinme would
be adm ssible in cross-exam nation of any defense nental health
experts who reviewed those files. (T.26: 2275-88; T.28: 2566-67,
2588; T.29: 2776-82).

Friends, famly, and others testified for Coday in the
penal ty phase. Their evidence reveal ed that Coday had been in
countries in Europe from which extradition to the United States
woul d have been blocked due to the possibility of a death
sentence. (T.28: 2463-71). Chaplin Guzman noted Coday had
expressed renorse over Gonez’'s death. During their hour-Ilong
conversations, Coday’'s deneanor was respectful (T.28: 2477,
2480, 2484).

Rayma Coday (“Rayma”), the second wife of WIIliam Coday, Sr.

A oria Gonez was killed July 11, 1997, less than a nonth
after Coday’ s German case was consi dered expunged.
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(“Coday, Sr.”), noted that Coday and his father |oved each
other, but their relationship was nmore formal; each had
difficulty expressing enotion. Coday was always polite and
after Coday Sr.’s nmarriage to Rayma, he saw his son every two to
four weeks between 1975 and 1980 before he noved out of state.
There was not nuch contact after that. During their tine
t oget her, Coday never lost control. (T.28: 2485-88).

Coday Sr. reported that his son was born prematurely, had
respiratory problenms when young which caused himto mss a great
deal of school before he was ten years old, and required sone
hospital visits. Mssing school made it difficult for Coday to
make friends. Coday was intelligent, having taught hinself
chess, and was fascinated with G eek nythol ogy. I n hi ghschool,
Coday taught French to elenmentary school children. As Coday got
ol der, he played baseball and football. (T.28: 2505-11) Coday,
Sr. helped his son work through his early childhood difficulties
by providing nedical and enotional support. Coday, Sr. did not
abuse his son; he never expressed disappointnent. Coday’ s

not her had a close relationship wwth her son, and spent a |ot of

time nursing him when he was sick. After the divorce, Coday
never said anything negative about his nother. Coday was never
out of control. Coday, Sr. sent noney to his son for his return

trip from Europe and hired an attorney for him (T.28: 2515-16
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2520- 26, 2528-29, 2531-32).

Paul i ne Sauer Coday (“Sauer”) and Coday, Sr.’s have visited
their son in jail. Sauer |oves her son, but recognizes that
there were tinmes when they were not close. She has been proud
of Coday’ s acconplishnents in life and school and noted he has
hel ped those who did not speak English. Coday was born
prematurely and spent two to three weeks in an incubator.
(T.29: 2674-80). Sauer conflicted wwth Coday, Sr. to the extent
that she felt he was hard on Coday, <cold, and rarely
affectionate; Coday was closer to Sauer than to his father.
(T.29: 2680-82). The Codays had unhappy years before they
di vorced when Coday was 16 years old, but they tried to keep
this fromtheir children. (T.29: 2683-86).

Amiri testified that when she and Coday were together
bet ween 1989 and 1995, they had a good rel ationship. Coday was
a partner who opened the nost beautiful door to art, literature,
and nmusic. About a week before the nurder, she saw himin San
Franci sco and remarked at his weight |oss and apparent sadness.
It was Amri’s suggestion he take a Paris vacation. Wen Coday
was in Europe after the nurder, he called her and spoke of
surrendering; when he arrived in New York, he told her he would
surrender. . One of the reasons their mnmarriage ended was

because Coday was “playing around” wth other wonen. Coday
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claimted Gonez’'s nurder was due to his “terribly severe
attachnment” (T.29: 2721-27, 2731-33).

Coday’s first wife, Abnash Kaur Coday has remained in touch
with him She reports he nade a large inpact on her life, and
on her daughter’s, through art and nusic. She believed she
could call on Coday if she had a problem (T.30: 2795-97).

A co-worker with Coday, Ruby Beatty, saw him at work
frequently, although they were not friends. She noted how
poorly Coday |ooked in July 1997; he was not dressed well and
seened angry. He spoke of his break-up with Gonez. (T.28: 2493-
95) .

Charl es Edwards (“Edwards”) knew Coday from their days at
M chigan where they had fornmed a friendship. Edwar ds found
Coday intelligent, sophisticated, and bookish. The night before
Coday’ s arrest they talked. Edwar ds thought the nmurder was out
of character. Coday had never net a person he did not |ike; he
was charm ng. According to Edwards, Coday was renorseful. He
al so reported feeling that Coday’ s parents nay have been a bit
di stant when he was young. (T.29: 2641-47, 2649, 2651-52).

Anot her |ibrarian co-worker, Marjorie Louise (“Louise”) felt
Coday was |ike a son to her. He was an excellent librarian and
had good attendance. However, a few weeks before the nurder,

Coday becane very depressed, lost weight, and took no interest
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in his appearance and groom ng. It was Louise, who becane
concerned when Coday failed to show up for work on July 12,
1997, and it was she who made the initial trip to his apartnent,
but could find no one there. Louise also recalled Gonez. Coday
and Gonez appeared to be a happy couple. Just before the
mur der, Coday was very happy to hear from her. Since being in
jail, Coday has sent two illiterate inmates to Louise and she
got theminto a reading program (T.29: 2654-64, 2667). In the
days before the nurder, Coday did not nention a Paris trip.
Loui se noted that part of Coday’ s depression had to do with his
j ob. Coday dated several girls while Louise knew him Even
t hough depressed, Coday interacted with Louise; he was not rude
and he kept control of hinself (T.29: 2667-69).

At the penalty phase the defense did not put on nental
health testinmony from doctors who had examned Coday as a
strategy to avoid rebuttal from the State enconpassing the
German nmansl aughter case. Def ense counsel presented Dr.
Brannon, who explained he had no contact with Coday and knew
not hing of the case. (T.30: 2803-06). Dr. Bannon pointed out
two conditions noted in the DSM4 text: (1) Severe Depression

with Psychotic Features and (2) Borderline Personality Disorder.’

I'n his initial brief at 17, Coday m sapprehended the record
when indicating Dr. Brannon diagnosed Coday wth nental
condi tions. Instead, Dr. Brannon testified he did no work on
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He noted that Severe Depress with Psychotic Features involved at
| east two weeks of extrene sadness and having nore than one
epi sode of this. During an episode, a person wuld exhibit a
majority  of these  synptons: (1) di sturbed sl eep; (2)
irritability; (3) loss of interest in life; (4) excessive weight
gain/loss; (5) possible suicidal ideation; (6) feeling of
wort hl essness; and (7) |ack of energy/fatigue. Also, the person
woul d show a break fromreality and have hallucinations. (T.30:
2806- 09) . A major depressive disorder would make it difficult
for a person to work, perform a job, engage in social
activities, or leave his hone. (T.30: 2812-15). The Borderline
Personality Disorder was described as being different from a
maj or mental disorder in that a person with a personality
di sorder has very numl-adaptive traits. A doctor would |ook at
the person’s ability to relate to others, relationships, views
of self, and personal affect. (T.30: 2910-12).

The jury was instructed on the HAC aggravator, the two
mental heath mtigators along with the catch-all mtigating
circunstance instruction, and a |list of 15 non-statutory
mtigating factors requested by the defense (T.31. 2958-62).

During penalty phase deliberations, the jury inquired of the

the case, but nerely explained two conditions contained in the
DSM 4 t ext.
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meaning of an undecided vote. The court re-read the
instructions, but upon further inquiry by the jury, instructed
that an un-decided vote was a legal matter for the court to
decide. (T.31: 2976-86; T.32: 2989-3034). Subsequently, the
jury recomended death by a nine to three vote. (R 4: 716; T. 32:
3035-38) .

At the Spencer hearing, the defense presented six nental
health experts, five psychol ogists, and one psychiatrist. Wth
the exception of Dr. WAl ker, each expert opined Coday suffered
from two nental health problens: (1) Severe Depression wth
Psychotic Features and (2) Borderline Personality D sorder
(T.33: 3117-18, T.34: 3224-26, 3246-52; T.35: 3321-25; T.36:
3395-3401) . Dr. Wal ker found Coday had a Paranoid Del usional
Di sorder instead of a Borderline Personality D sorder (T.34:
3177-78) Also, the experts cited two statutory mtigators: (1)
under the influence of substantial nental/enotional disturbance
at the time of the crinme and (2) ability to conform conduct to
the requirements of Ilaw substantially inpaired (T.33: 3117,
T.34: 3176, 3222-23, 3245; T.35 3327-28; T.36: 3390). In
response to the court’s question, Dr. Vicary testified that in
forensic psychology and psychiatry, the expert tries to trace
the history of a person to see if there is a relationship

between a current rage crinme and any prior nental disorders.
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Most rage crines are explained by situational factors, and it is
the rare case where the nental disorder is the driving force
behind crinme. (T.36: 3404).

Sentencing was held July 26, 2002 with the court finding the
HAC aggravator, the statutory mtigator of “under the influence
of extrenme nental or enotional disturbance” (noderate weight)
and the non-statutory mtigators: (1) crinme commtted under the
influence of nental or enotional disturbance (noderate); (2)
Coday was depressed and suicidal while awaiting trial in jail
(mnimal); (3) Coday returned to the United States voluntarily,
cooperated wth the police, voluntarily confessed, and
voluntarily consented to the search (mninmal); (4) good
enpl oynent history (noderate); (5) Coday severely sick in
el ementary school/m ssed a great deal of school (little); (6)
Coday will not endanger others in prison (little); (7) society
woul d be protected by Coday spending life in prison (little);
(8 Coday wll wuse foreign language skills to help others
(little); (9) Coday is a voracious reader and is an exanple to
others (little); (10) renorse (little). It was the court’s
conclusion the HAC aggravator outweighed the mtigation, and
that death was the appropriate sentence. (R 5: 831-43; T.37:

3419- 34) .
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SUMVARY OF THE ARGUMENT

Point | - There was no abuse of the trial court’s discretion
in denying Coday’'s special instruction on “heat of passion” as
the standard instruction adequately explained the elenents of

murder and the defense of excusable homicide. Kilgore v. State,

688 So.2d 895, 897-98 (Fla. 1997).

Point Il - In Spencer v. State, 645 So.2d 377, 382 (Fla.

1994) the Court found the standard preneditation instruction
properly informed the jury. There was no abuse of discretion in
giving the standard instruction here.

Point 11l - The judgnment of acquittal was denied properly.
There was both direct and circunstanti al evi dence  of
prenedi tation

Point IV - The arrest was | egal based upon the existence of
a Florida warrant for Coday’'s arrest. Mor eover, the New York
police had probable cause to arrest based upon information
received from citizen informants and the exigent circunstances
whi ch existed due to Coday's obvious flight from justice and
mur der char ge.

Point V - Admssion of Coday's handwitten statenent was
proper as it was authenticated under Section 90.901, Florida
Statutes as it contained facts known only to the author.

Point VI - Coday’s death sentence is proportional under

22



Bl ackwood v. State, 777 So.2d 399 (Fla. 2000).

Point VIl - The rejection of the statutory mtigator is
supported by substantial, conpetent evidence as Coday conforned
his conduct to the requirenents of law for 20 years, he worked
soci alized, married, and divorced w thout incident.

Points VIIlI and IX - This Court’s conclusion that death
eligibility occurs at time of conviction does not violate the
Ei ghth Anendnent. Also, Florida s capital sentencing statute is

constitutional and is not inplicated by Ring v. Arizona, 120

S.Ct. 2348 (2002). See Porter v. Crosby, 840 So.2d 981 (Fl a.

2003) .

Point X - The 144 blunt and sharp force injuries inflicted
during a struggle where the victimwested away the first hamer
and defended herself against the second hamer and knife Coday
subsequently procured established HAC beyond a reasonabl e doubt.

Point XI - The sentencing order is sufficiently detailed and
conplies with section 921.141(3).

Point XIl - Under the rationale of Blackwood, 777 So.2d at
405, a single aggravator death sentence is authorized.

Point XIlIl - The trial court did not abuse its discretion
in finding that the State could cross-exam ne Coday’ s nental
heal th experts about the German mansl aughter conviction.

Points XIV and XVI - The court did not abuse its discretion
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in denying individual voir dire of the deliberating jurors,
rejecting the request for a special verdict, and in telling the

jury that the inport of a non-votes was a |legal matter for the

j udge. So informing the jury did not violate Caldwell v.

M ssi ssi ppi .
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ARGUMENT
PO NT |
THERE WAS NO ABUSE OF DI SCRETI ON | N DENYI NG
CODAY' S REQUEST FOR A “HEAT OF PASSI ON
| NSTRUCTI ON (rest at ed)
Coday asserts it was error to deny his request for a special
jury instruction on “heat of passion.” (R 4: 606-07; T.21: 1755;

T.22: 1893-97). For support he relies on a district court case

which failed to recognize this Court’s Kilgore v. State, 688

So.2d 895, 897-98 (Fla. 1997) opinion which is directly on
point, and affirnms that the standard jury instructions on
prenedi tation and excusabl e hom ci de adequately informthe jury.
There was no abuse of discretion in denying Coday’ s requested
speci al instruction.

The standard of review applied to a decision to give or
withhold a jury instruction is abuse of discretion. See Parker

v. State, 873 So.2d 270, 294 (Fla. 2004); Janes v. State, 695

So. 2d 1229, 1236 (Fla. 1997) (noting court has w de discretion
in instructing jury). A court’s ruling will be upheld "unless
the judicial action is arbitrary, fanciful, or unreasonable,
which is another way of saying that discretion is abused only
where no reasonable man woul d take the view adopted by the trial

court." Canakaris v. Canakaris, 382 So.2d 1197, 1203 (Fla.

1980). See Trease v. State, 768 So.2d 1050, 1053, n. 2 (Fla.
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2000) .

Coday points to the district court case of Palnore v. State,

838 So.2d 1222 (Fla. 1st DCA 2003) to support his position that
a heat of passion instruction should have been given. Pal nor e
was charged with second-degree nurder in the death of his
estranged girlfriend who had asked him to return hone. Upon
arriving home, Palnore found her in bed wth another man.
Pal nore, 838 So.2d at 1223. Pal nrore sought an instruction on
heat of passion as his defense was that the depraved mnd
el ement was negated by his heat of passion. I nstead, the court
gave the standard instruction. 1d. at 1224. The district court
concluded the standard instruction “neither explains the term
‘“heat of passion,” in relation to second degree nurder, nor
recogni zes Appellant’s theory of defense....” Id. at 1225.
However, the court did not discuss this Court’s Kilgore, 688
So.2d at 897-98 opinion that the instruction for excusable
hom cide properly instructs the jury of the defenses to a
hom ci de charge. Consequently, to the extent Palnore limted
its analysis to a determnation of the instruction’ s inpact on
a second-degree depraved mnd instruction and failed to address
case law directly on point, this Court should reject Palnore and
follow its precedent, Kil gore, 688 So.2d at 897-98 (finding no

error in denying heat of passion instruction as standard
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instruction sufficiently explained preneditation).

The purpose behind the heat of passion instruction is to
negate the intent elenent of the homcide instruction. See
Kilgore, 688 So.2d at 897-98. Such is adequately explained
through the preneditation and excusable hom cide instructions.
Id. The argunment in Palnore that the instruction did not permt
a finding of manslaughter if heat of passion were shown as an
excuse for second degree nurder is not well taken for the
I nstant case. Here, the jury was infornmed that in the event it
did not find Coday quilty of the main crine charged, it should
consider lesser crinmes. (T.22: 1893) The jury was told that
excusable homicide is a defense to both first and second-degree
mur der and mansl aughter (T.22: 1894-97). Consequently, the jury
was not precluded or msinfornmed; the jury was required to | ook
at the lesser charges in the event the higher charge was not
proven, and reassess each lesser charge in light of the
excusabl e hom cide instruction. Pal nore is not applicable to
t he instant case.

Moreover, in Kilgore, this Court rejected the need for a
special instruction on heat of passion. Kil gore was charged
with the first-degree nmurder of his honosexual |over as he was
leaving his jail cell. Kilgore, 688 So.2d at 897. The court

denied Kilgore's request for a nore detailed heat of passion
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instruction and gave the standard for excusable hom cide. On
review, this Court found no error stating:

Kil gore avers that he was denied due process under
both the state and federal constitutions when his
request for a special heat-of-passion instruction was
denied. The special instruction would have explained
heat of passion in the context of intentiona
hom cide. Essentially, the instruction would have
clarified that a person acting under the heat of

passion is, in some circunstances, incapable of
premeditation.® Instead, the trial judge utilized the
st andard jury i nstructions. | ncl uded in t hese

instructions was a discussion of heat of passion in
the context of excusable hom cide. Further, the
requi renent of preneditation in a first-degree nurder
conviction was repeatedly enphasized. This Court has
acknowl edged that the standard jury instructions are
sufficient to explain prenmeditation. Spencer v. State,
645 So.2d 377, 382 (Fla. 1994). W also have ruled
that the trial court does not necessarily abuse its
discretion in denying a special heat - of - passi on
instruction. Kranmer v. State, 619 So.2d 274, 277 (Fla.
1993). After viewng these facts, we conclude that
there is no indication that the trial court erred by
refusing the requested instruction. The necessary
el enments of preneditation were presented with the
standard instruction and the trial court was well
within its prerogative to refuse a separate, and
possi bly confusing, instruction.

Kilgore, 688 So.2d at 897-98 (footnote omtted).

A simlar result was reached in Hunt v. State, 753 So.2d

609, 613-15 (Fla. 5th DCA 2000). There, the court recognized
Kil gore and agreed the standard instructions on preneditation
and excusable homcide were proper negating the need to
el aborate further on the definition of heat of passion. Hunt

753 So.2d at 615. Based upon the foregoing, the conviction
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shoul d be affirned.

However, even if the special instruction should have been
given, such was harnl ess beyond a reasonable doubt. State v.
D&iilio, 491 So. 2d 1129, 1139 (Fla. 1986) (noting focus of a
harm ess error analysis “is on the effect of the error on the
trier-of fact” and the *“question is whether there is a
reasonable possibility that the error affected the verdict.”).
The evidence established Coday pre-planned his escape from the
crime scene. The day before the nurder, he w thdrew
approximately $6,000.00 in cash and travelers checks, and
checked with airlines regarding flights to New York and Paris.
He had his bags packed before Gonmez arrived and confessed that
when she said she had never loved him he punched her and hit
her with a hamer. When Gonez succeeded in taking the hammer
from Coday, he went for another and continued the attack.
Later, he obtained a knife and stabbed her. She suffered bl unt,
sharp force, and defensive wounds. It was not until close to
the last of the 144 wounds that CGonmez succunbed to the attack
and died still holding Coday’'s arm Coday then showered and
changed clothing before taking Gonmez’'s car to the Mam Airport
and boarding a flight to New York. The prior planning for the
murder and flight therefrom negates the heat of passion defense.

Any error in not giving the special instruction is harmnless.
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(T.17: 1177-82, 1187-88, 1191-98; T.18: 1207-08, 1214-17, 1223-

32, 1241-49; T.19: 1411-13, 1429-32, 1471-83, 1497-1503; T.20:

1610- 14).
PO NT |
THE PREMEDI TATI ON | NSTRUCTI ON WAS CORRECT
(restated).
Coday cl ai s an i nadequat e i nstruction regar di ng

prenmeditation was given, and should have given the instruction
he offered (IB at 35-37).%8 The standard instruction on
preneditation was given which fully advised the jury of the

factors required. See Spencer v. State, 645 So.2d 377 (Fla.

1994). There was no abuse of discretion.

Because standard jury instructions are presuned correct and
are preferred over special jury instructions, the proponent has
the burden of proving the court abused its discretion in giving

the standard instruction. Stephens v. State, 787 So.2d 747, 755-

8On July 10, 1998, as one of many pre-trial notions, Coday
filed an objection to the use of the standard preneditation
instruction (R 1: 168-72). When the instructions were being
di scussed in the charge conference, Coday had no objection to
the preneditation instruction, al though he requested and
chall enged other instructions. (T.21: 1755, 1771-75). Such
would lead to the conclusion the matter is not preserved. .
Cardenas v. State, 867 So.2d 384, 390 (Fla. 2004) (recognizing
cont enpor aneous objection rule for jury instructions). However
because the pre-trial hearing on the death penalty notions and
others could not be ascertained, the Prosecutor stipulated that
all nmotions filed on July 10, 1998 and Septenber 7, 1999 were
ei ther denied or overrul ed.
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56 (Fla. 2001). See Parker, 873 So.2d at 294; Janes, 695 So.2d

at 1236; Elledge v. State, 706 So.2d 1340 (Fla. 1997). A ruling

is an abuse of discretion “where no reasonable man woul d take
the view adopted by the trial court.” Canakaris, 382 So.2d at
1203. See Trease, 768 So.2d at 1053, n. 2.

Recently, this Court defined preneditation as:

"a fully-formed conscious purpose to kill, which

exists in the mnd of the perpetrator for a sufficient
length of time to permt of reflection, and in

pursuance of which an act of killing ensues." ....
Premeditation may "be fornmed in a nonent and need only
exist '"for such tinme as will allow the accused to be

conscious of the nature of the act he is about to
commt and the probable result of that act.'" ..
Premeditation can be established by circunstanti al
evi dence.

Bl ackwood v. State, 777 So.2d 399, 406 (Fla. 2000) (citations

omtted). Such language mrrors the standard instruction.

Cting MCutchen v. State, 96 So.2d 152 (Fla. 1952), Coday

asserts that the standard preneditation instruction fails to
properly inform the jury about “preneditated design” and that
there nmust be proof of deliberations both before and at the tine
of the killing, thus, it is msleading (1B at 34-38).

In Spencer, 645 So.2d at 382, this Court quoted MCutchen
for the definition of prenmeditation and reasoned:

Spencer also argues that the standard instruction

on first-degree nurder is constitutionally deficient

because it fails to adequately instruct the jury that

a "preneditated design" is a statutory elenent of

first-degree nurder. W find no nerit to this
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ar gunent . Section 782.04(1)(a), Florida Statutes
(1991), defines preneditated first-degree nurder as
the unl awf ul killing of a human being "[w hen
perpetrated from a preneditated design to effect the
death of the person killed or any human being."

The standard first-degree nurder instruction
which was given to the jury in the instant case,
provi des in rel evant part t hat "killing wth
prenmeditation” is

killing after consciously deciding to do so.
The decision nmust be present in the mnd at
the time of the killing. The |aw does not

fix the exact period of tine that nust pass
between the formation of the preneditated

intent to kill and the killing. The period
of time nust be long enough to allow
reflection by t he def endant . The
preneditated intent to kill nust be fornmed

before the killing.

Fla.Std. Jury Instr. (Crim) 63. This instruction
addresses all of the points discussed in MCutchen,

and thus properly instructs the jury about the el enent
of preneditated design

Spencer, 645 So.2d at 382. See Henyard v. State, 689 So.2d 239,

245, n.5 (Fla. 1996) (finding standard preneditation instruction

proper); Brown v. State, 565 So.2d 304, 307 (Fla. 1990). A

simlar determnation was reached in Default v. State, 800 So.2d

647, 650 (Fla. 5th DCA 2001) wherein the defendant’s chall enge
to the standard preneditation instruction (that it did not
instruct the jury regarding deliberations or opportunity to
reflect), again was rejected. This Court nust reject this
| atest challenge to the preneditation instruction.
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However, if a nodified instruction should have been given,
the failure to do so is harmess beyond a reasonable doubt.
D&ilio, 491 So.2d at 1139. The State incorporates its
harm ess error argunment presented in Point | and notes that the
evi dence shows Coday planned for a rapid escape with cash and
Travel er’s Checks, using Gonez’s car. During the attack, Coday
was forced to stop to procure a second hammer and knife when he
lost his first hammer to Gonez. Upon his return, he stabbed and
bl udgeoned Gonez, fracturing her skull and penetrating her
| ungs, pulnonary vein, liver, bowel, larynx and trachea, all
while she was alive and struggling against the attack. (T.17
1177-82, 1187-88, 1191-98; T.18: 1207-08, 1214-17, 1223-32,
1241-49, 1296-1303, 1335-39; T.19: 1411-13, 1429-32, 1471-83,
1497-1503; T.20: 1610-14).

The use of the knife and/or hanmer shows preneditation. See

Jinmenez v. State, 703 So.2d 437, 440 (Fla. 1997) (opining "[t]he
deliberate use of a knife to stab a victimnultiple times in a
vital organ is evidence that can support a finding of

prenmeditation."), receded from on other grounds in Delgado V.

State, 776 So.2d 233 (Fla. 2000); Ross v. State, 474 So.2d 1170,

1174 (Fla. 1985) (finding use of blunt instrument to brutally
beat victim about head and extrenmties while she tried to defend

herself shows preneditation); Preston v. State, 444 So.2d 939
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944 (Fla. 1984) (concluding evidence supported preneditated
mur der where defendant brutally stabbed victim nultiple tines,
severing her <carotid arteries and jugular vein); Heiney V.
State, 447 So.2d 210, 215 (Fla. 1984) (upholding finding of
preneditation based upon circunstantial evidence where there
were at |east seven blows to the victinms head inflicted by a

claw hamrer); Dawson v. State, 139 So.2d 408, 413 (Fla. 1962)

(finding preneditation where victim suffered nmultiple cerebra
contusions and skull fractures, fractured jaw, knocking out of
tooth, and that "[w] hatever the appellant's state of mnd m ght
have been at the beginning of the 'tussling,' the nunber of
bl ows struck, the force enployed, the unarnmed status of [the
victim and the other circunstances surrounding the unfortunate
incident indicate that there was sufficient tinme for appellant

to have fornmed the intent to kill [the victinml and that he did

form and carry out this design"), criticized on other grounds,

State ex rel. Carty v. Purdy, 240 So.2d 480, 481 (Fla. 1970)

The conviction should be affirned.
PO NT 111
THE JUDGVENT OF ACQUI TTAL WAS DENI ED
PROPERLY AS THE STATE PROVED PRENMEDI TATI ON
(restated)

Coday asserts the judgnent of acquittal (“JOA”) should have

been granted because the State did not prove preneditation. He
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suggests the killing was in a heat of passion. This Court
should reject the <claim as there was both direct and
circunstantial evidence proving preneditation in the form of
Coday’ s statenments and evidence of planning for an escape and
procuring a second and third weapon after Gonez defended herself
and grabbed the first hamrer, in addition to the nunber and
nature of the |ife threatening wounds. Such is sufficient
evidence upon which the jury could have determ ned Coday
prenmeditated the nmurder. This Court should affirm
Recently, this Court expl ai ned:

In reviewwng a notion for judgnent of acquittal

a de novo standard of review applies. ... GCenerally,
an appellate court will not reverse a conviction which
is supported by conpetent, substantial evidence.

If, after viewng the evidence in the |I|ight nost
favorable to the State, a rational trier of fact could
find the existence of the elenents of the crinme beyond
a reasonable doubt, sufficient evidence exists to
sustain a conviction. ... However, if the State's
evidence is wholly circunstantial, not only nust there
be sufficient evidence establishing each elenent of
the offense, but the evidence nust also exclude the
def endant's reasonabl e hypot hesi s of innocence...

Pagan v. State 830 So.2d 792, 803 (Fla. 2002) (citations

omtted). See LaMarca v. State, 785 So.2d 1209, 1215 (Fl a.

2001) . Where direct evidence is provided, such as in the case
of a defendant’s confession, “this Court need not apply the
speci al standard of review applicable to circunstantial evidence

cases.” Conde v. State, 860 So.2d 930, 943 (Fla. 2003) (citing
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Pagan, 830 So.2d at 803-04). See Hardwick v. State, 521 So.2d

1071, 1075 (Fla. 1988) (noting confession is direct, not
circunstantial, evidence).

Here, Coday confessed he struggled wth Gonmez and hit her
with a hammer. \Wen she took it from him he went for another
and later for a knife and continued the attack (T.20 1610-14).
Consequently, there is direct evidence, in the form of a

confession to the crine and Cochran v. State, 547 So.2d 928, 930

(Fla. 1989), and its application of the circunstantial evidence
standard is not inplicated. In Cochran, the statenent was that
the shooting was accidental and he returned to try to help the
victimhe had left at the roadside. Id. at 929. The anal ysis of
the JOA standard discussed in Conde, 860 So.2d 930, 943 and
Pagan, 830 So.2d at 803-04 nore closely match the instant case
and control .

The record est abl i shes t hat Coday had W t hdr awn
approxi mately $6,000 cash, alnobst his entire savings, before the
murder and checked Paris flights. However, he never inforned
hi s enpl oyer he would be |eaving on a vacation. He admtted his
bags were packed for the trip before Gonez arrived after being
lured to his apartnent upon the ruse he was dying of cancer.
Gonez’ s announcenent that she never |oved Coday precipitated the

hammer attack. O significance is that when Coday |ost contro
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of the hammer to CGonmez, he went for another and then for a
kni f e. In spite of her defensive efforts, CGonez was killed as
a result of hammer and knife injuries. (T.19: 1411-13, 1429-32,
1471-83, 1497-1503; T.20: 1610-14)

The nedi cal exam ner reported seeing two hanmmers and a knife
at the crinme scene. The 144 blunt and sharp force injuries were
consistent with being inflicted by these weapons. There were
life threatening blunt and sharp force injuries to Gonez' s
brain, lungs, and liver. There were skull fractures caused by
the hammer blows and stab wounds to the head. Both the right
and left |lobes of the lung were penetrated. The right lung was
transected to the hilum and the pulnonary vein was cut. (T.17
1177-82, 1187-88, 1191-98; T.18: 1207-08, 1224-33, 1244-47).
Def ensi ve wounds were visible on Gonez’s hands and arms (T.18:
1216-17, 1223-25, 1241-42).

Coday confessed he convinced Gonez to visit him in Fort
Lauderdal e, had checked flights for Paris, packed his bags, and
W thdrew noney before Gonez arrived at his apartnent. (T.20:
1610- 14). The banki ng transacti ons, and airline
reservations/flights were confirned by the bank and airlines
(T.19: 1401-04; 1411-130. Coday’s adm ssion to punching,
bl udgeoni ng, stabbing, and falling on Gonmez were confirnmed by

the nedical and forensic evidence of the use of two types of
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weapons as well as bl ockage of the airway by possibly sitting on
Gonmez’'s chest. (T.17: 1177-82, 1187-88, 1191-98; T.18: 1207-08,
1214-17, 1223-32, 1241-49; T.19: 1411-13, 1429-38, 1471-83,
1497-1503; T.20: 1610-14; T.21: 1668-71).

The use of a hammer and/or knife shows preneditation. See
Ross, 474 So.2d at 1174 (finding use of blunt instrument to
brutally beat victim about head and extremties while she tried
to defend herself is sufficient evidence to find preneditation

In Mrrison v. State, 818 So.2d 432, 437-38 (Fla. 2002), this

Court wupheld the denial of a JOA noting preneditation was
supported where the victim suffered nunmerous “contusions and
abrasions to the head, chest, arns, and hand ... [and] died from
the | oss of blood due to two |ethal knife wounds to the throat.”
This Court stated “[g]iven the nature of the weapon used [knife]
and the manner in which the homcide was commtted, as well as
the nature and manner in which the wounds were inflicted, the
jury was anply justified in concluding that it denonstrated

Morrison's intent to kill. See Jinenez v. State, 703 So.2d 437

440 (Fla. 1997) (deliberate use of a knife to stab a victim
multiple times in vital organs, alone, is evidence that can
support a finding of preneditation)” Morrison, 818 So.2d at 452.

See Whodel v. State, 804 So.2d 316, 321 (Fla. 2001) (finding

denial of JOA proper and concluding there was sufficient
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evidence to support preneditation for both victinms based on
facts showi ng defendant “snashed Bernice on the head with the
porcelain toilet rimand cut or stabbed her fifty-six tinmes, and
al so stabbed difford eight times). The State reincorporate its
analysis in Point Il for further support of preneditation.

In Conde, this Court took into account Conde’s confession
as direct evidence of preneditation and coupled it wth the

medi cal examner’s testinony in determning the JOA was denied

properly.

Conde's confession detailed the events of the
ni ght Dunn was nurdered. Those details, including that
he spent considerable tinme with Dunn before attacking
her and that she struggled during the attack, indicate
that Conde had the tinme to reflect upon his actions
but nonethel ess continued to take the steps necessary
to nmurder Dunn. Conde's confession together wth
medi cal testinmony regarding Dunn's nunerous defensive
wounds, testinony indicating it takes approximtely
three mnutes to strangle soneone to death, and other
evidence establishing a definite pattern of simlar
crimes, provide conpetent, substantial evidence that
Conde had the tine to reflect upon his actions and
preneditated Dunn's nurder. Accordingly, we find no
error in the trial court's denial of Conde's notion
for judgnent of acquittal.

Conde, 860 So.2d at 943. These factors are present in Coday’s

case. He spent time wwth Gonez before the attack, she struggled
against the attack, and Coday had tinme to reflect upon his
actions as he sought additional weapons, Gonez defended herself,
while he was inflicting 144 wounds. The JOA was denied
properly.
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The assertion Coday was overcone by an uncontroll abl e heat
of passion is refuted from the record. He struggled wth Gonez
hitting her with his fist and a hanmer. Wen Gonmez fended off
this attack and gained control of the hamer, instead of
retreating, Coday got another hammer, presumably in the kitchen
where he was known to keep a second one, and a knife, to
continue the attack. The placenment of the blows, to the head,
chest, and abdonen resulted in life threatening injuries to the
brain, both the right and left |obes of the lungs, liver, and
bowel . The bl ood spatter showed there was a great struggle in
the bedroom Gonez noved against Coday, the walls, and fl oor
during the attack (T.16: 1023-28, 1037-43; T.17: 1177-82, 1187-
88, 1191-98; T.18: 1207-08, 1214-17, 1223-32, 1241-49, 1296-
1303, 1335-39; T.19: 1411-13, 1429-32, 1471-83, 1497-1503; T. 20:
1610-14). Florida |law recognizes that use of nultiple weapons
during a prolonged struggle is evidence of preneditation. See

Francis v. State, 808 So.2d 110, 132 (Fla. 2001) (concluding

prenmeditation established where victim stabbed 23 tinmes wth

sone wounds penetrating the liver and another severing the

jugular vein); Kranmer v. State, 619 So.2d 274, 276 (Fla.1993)

(noting blood spatter and victim injuries provide basis for

finding of preneditation); Bedoya v. State, 779 So.2d 574, 578

(Fla. 5th DCA 2001) (finding preneditation where victim stabbed
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74 tinmes wth seven weapons, struggle was prolonged, and
def endant expended much energy inflicting wounds and obtaining

different weapons); Sireci v. State, 399 So.2d 964, 967 (Fla.

1981) (preneditation shown from evidence defendant beat victim
in the head with a wench, then stabbed victim 57 times in
chest, head, back, and |inbs before slitting victims throat).

Coday points to Tien WAang v. State, 426 So.2d 1004 (Fla. 3d

DCA 1983) and Austin v. U.S., 382 F.2d 129 (U.S. App. D.C. 1967)
for support. Coday’s case is different. He planned an escape
out of the country, investigating airline flights and
wi t hdrawi ng about $6,000 in cash and Traveler’'s Checks, but
never informng his enployer he would be taking |eave. Duri ng
the course of the nurder, he obtained two additional weapons
when his first weapon was taken fromhim Afterwards, he calmy
showered, changed clothes, and left for the airport. (T.17:
1177-82, 1187-88, 1191-98; T.18: 1207-08, 1214-17, 1223-32,

1241-49, 1296-1303, 1335-39; T.19: 1411-13, 1429-32, 1471-83,

1497-1503; T.20: 1610-14; T.21: 1668-71). In Tien WAng, a third
party, the victims f at her, interfered in def endant’ s

i npassi oned attenpts for the victimto return to him A violent
quarrel erupted resulting in the father’s stabbing. No direct
evidence was presented, unlike in Coday's case. where prior

pl anning of an escape was shown along with the procurenent of
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mul ti pl e weapons during the nurder.

Simlarly, Austin does not assist Coday. There, the
evidence showed the defendant used a knife he always carried,
while in the instant case, Coday had to get two other weapons to
continue his attack upon Gonez after she had grabbed his first
weapon, a hammer. Such shows tinme for deliberations which is
even noted in Austin. “A sudden passion, like lust, rage, or
j eal ousy, may spawn an inpul sive intent yet persist |ong enough
and in such a way as to permt that intent to becone the subject
of a further reflection and wei ghing of consequences and hence
to take on the character of a nurder executed wthout
compunction and ‘in cold blood” such as where a person’s
passions are inflamed and he | eaves to procure a weapon. Austin,
382 F.2d at 137. Consequently, Austin is not an inpedinent to
Coday’ s conviction. Although not a required elenent, the
evidence reveals Coday’'s notive was based upon CGonez’ s refusa
to return to him and her statement she had never |oved him
This further distinguishes Coday’'s case from Austin wherein the
parties had been drinking/socializing wthout incident before
t he nurder.

For these sanme reasons, Kirkland, v. State, 684 So.2d 732,

734-35 (Fla. 1996) is distinguishable. Unlike in Kirkland,

there was friction between Coday and Gonez before the nurder;
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she had stopped seeing him Coday gave direct evidence of the
events surrounding the hom cide. He explained how he procured
two additional weapons which he did not normally carry, which
further di stinguishes this case from Kirkland. Wi | e
recognizing that Kirkland’s low IQ was not controlling, Coday
was |later reported as having a 120 1Q in the superior range.
(T.34: 3185).

Geen v. State, 715 So.2d 940 (Fla. 1998) and the finding

of lack of prenmeditation is distinguishable. The victim in
Green was angry, intoxicated, fought wth her boyfriend that
night, and resisted arrest. The testinony suggested Geen did

things to the victim and she becanme crazy. She was |ater found
with blunt trauma and having been stabbed and strangled. 1d. at
944. Here, Gonmez was not intoxicated, she and Coday were
di scussing their relationship quietly, as there were no signs of
struggle in the living roomor on th way to the bedroom Once
in the bedroom he struck the first blow Gonez suffered
defensive wounds in the attack and Coday was forced to obtain
addi ti onal weapons to kill her. Prior to the attack, Coday had
pl anned an escape to Paris wthout obtaining leave from his
enpl oyer. (T.17: 1177-82, 1187-88, 1191-98; T.18: 1207-08, 1214-
17, 1223-32, 1241-49, 1296-1303, 1335-39; T.19: 1411-13, 1429-

32, 1471-83, 1497-1503; T.20: 1610-14). Again, unlike G een,
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Coday had a superior 1Q These events distinguish the cases.

Coday’ s reliance upon Coolen v. State, 696 So.2d 738 (Fla.
1997) is m spl aced. The State would submt that Coday’ s pre-
pl anned trip, his enticement of Gonmez to cone to his apartnent,
and the decision to get two other weapons when his first weapon
was taken from him distingui shes Coolen, wherein the conbatants
were intoxicated nmen who let their hostilities erupt over
Cool en’ s paranoid preenptive self-defense strike. There was no
pl anning shown or intent established from the procurenent of
addi ti onal weapons. These factors in Coday are evidence of
prenmeditation which the jury rightfully could find.

Even under the circunstantial evidence standard, the
conviction was proper. Coday planned his escape to Europe
before the killing. Wiile he may assert he had planned to go
there no matter the outcone, it is telling he did not pay for
the flights wuntil after the nurder and never infornmed his
enpl oyer that he was planning a vacation. (T.19: 1429-36). From
this the jury could have rejected his claim of a pre-planed
vacation and heat of passion killing. The conviction should be

af firned.

PO NT 1V
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THE COURT PROPERLY DENIED THE MOTION TO
SUPPRESS (rest at ed)

It is Coday’'s claimthat the suppression notion® shoul d have
been granted as neither probable cause or exigent circunstances
were not shown for the warrantless arrest and it was inproper to
rely on the fellow officer rule. The trial court’s findings of
fact are supported and the law was applied properly in denying
the notion. This Court nust affirm

Recently this Court discussed the standard of review for a
nmotion to suppress stating:

CGenerally, in reviewing a trial court's ruling on

a notion to suppress, this Court accords a presunption

of correctness to the trial «court's findings of

historical fact, reversing only if the findings are

not supported by conpetent, substantial evidence, but

reviews de novo "whether the application of the law to

the historical facts establishes an adequate basis for

the trial court's ruling.” Connor v. State, 803 So.2d

598, 608 (Fla. 2001), cert. denied, 535 U S. 1103, 122

S.Ct. 2308, 152 L.Ed.2d 1063 (2002).

Parker v. State, 873 So.2d 270, 279 (Fla. 2004). Whet her

exigent circunstances exist is a question of fact, therefore,

the standard of review 1is whether there is conpetent,

Coday sought to have his police statenment and his
confession in the form of Crepusculo suppressed based upon an
all eged warrantless arrest and search. It is interesting to
note that 1in his sentencing nenorandum Coday clainmed the
evidence and his confession and witings showed he returned to
t he Uni t ed States voluntarily and surrendered to | aw
enf or cenment, cooperated wth the ©police, and voluntarily
confessed to the crinme. (R 5: 792-93).
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substantial evidence to support the ruling. Napoli v. State,

5906 So. 2d 782, 784 (Fla. 1st DCA 1992) (finding conpetent,
substanti al evi dence to support determ nation exi gent
ci rcunst ances exi sted).

VWAl ker v. State, 707 So.2d 300, 312 (Fla. 1997), provides:

Probabl e cause for arrest exists where an officer
"has reasonable grounds to believe that the suspect
has commtted a felony. The standard of concl usiveness
and probability is less than that required to support
a conviction." Blanco v. State, 452 So.2d 520, 523
(Fla. 1984). The question of probable cause is viewed
from the perspective of a police officer wth
specialized training and takes into account the
"factual and practical considerations of everyday life
on which reasonable and prudent nen, not |ega
technicians, act." Schmtt v. State, 563 So.2d 1095,
1098 (Fla. 4th DCA 1990).

See Chavez v. State, 832 So.2d 730, 747-48 (Fla. 2002) (finding

probabl e cause to arrest based on tips fromcitizen informnts);

MCarter v. State, 463 So.2d 546, 548-49 (Fla. 5th DCA 1985)

(opining "[p]robable cause to arrest exists when facts and
circunstances within an officer's know edge and of which he had
reasonably trustworthy information are sufficient to warrant a
person of reasonable caution to believe that an offense has
[ been] or is being commtted.").

During the suppression hearing, New York City Detective
Vincent Greco (“Geco”) explained that he received a tel ephone

call from a citizen informant, and he and Sergeant Russel
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(“Russell”) nmet the witness at a pre-ordained |ocation. Upon
meeting her, Christina Wods (“Wods”) identified herself,
pointed out the apartnment where her friend, Tooska Amri
(“Amri”), resided, noted she feared for her friend s safety,
and infornmed the officers Coday was inside, that he was wanted
for a Florida homcide and had killed years before. (T.7: 937-
41, 943, 953-54). Russell testified consistently with Geco’'s
account. (T.7: 989-91). Armed with this information, Geco and
Russell had Wods tel ephone Amri who net the officers on the
street and confirnmed Coday was inside. (T.7: 941, 956-57) She
nmotioned the officers upstairs, which Geco took as perm ssion
to enter the apartnent. Arriving at the apartnment door, the
police found it open and could see Coday inside. They entered,
determ ned Coday’s identity, and he confirmed he was wanted by
the police. Greco then gave Coday his Mranda warnings. (T.7
961-64, 965-68, 1004, 1006).

During the police contact in the apartnent, Coday pointed
out his bag, indicating the police would want it. (T.7: 942
970, 1004-05). Russell did not recall when he received
confirmation about Coday’s arrest warrant, but it was before the
start of the 10:00 a.m interview at the station. The police
did not discuss the case until Coday was at the station and had

been Mrandized and signed the waiver (T.7: 1005-06, 975).
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Wiile the officers were still at the apartnent, Tooska
t el ephoned Fort Lauderdale Detective, Mke Walley (“Vally”). It
was Walley's testinony that he spoke to Amri, Coday and Russell
at 8:38 a.m on the norning of Coday’'s arrest. Coday told
VWalley he would return to face justice. Wal | ey next spoke to
Russell and informed him that a warrant for Coday’s arrest
existed, gave him a short synopsis of the facts, and nade
arrangenments for Russell to call Walley upon his return to the
station. Geco confirmed that he received facsimle
confirmation of the warrant before the interview commenced.
(T.7: 975-78, 993-94, 997-98, 1011-13, 1026-28).

The court found Coday was arrested at approxinately 8:30

a.m (R 4: 581). Cting Johnson v. State, 660 So.2d 648 (Fla.

1995) and its application of the “fellow officer rule”, the
court concluded that “although Detective Geco did not have
actual know edge of the Florida arrest warrant, a valid Florida
arrest warrant existed. Probabl e cause for the arrest existed,
he just did not know about it. He was told of the existence of
the warrant after he returned to Precinct 112 and before the
interview with the Defendant took place.” (T.4: 583-84). The
court also found that even in the absence of a valid warrant,
the police had the owners consent to enter her apartnent, and

found the door open. Having information that a dangerous
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fugitive was inside, the police mde a lawful entry, and
conducted a | awful arrest and search. (T.4: 584).

As the court found, Johnson is on point. There the question
was “whet her an officer who hinself |acks any personal know edge
to establish probable cause, who has not been directed to effect
an arrest, and who does not know a valid warrant has been issued
nevertheless can lawfully arrest a suspect.” Johnson, 660 So.2d
657. This Court found the officer had probable cause to arrest:
“we believe the existence of a valid warrant prior to arrest is
itself sufficient to justify the arrest wunder the facts at
hand.” |d. at 658.

Coday’s reference to Witeley v. Wirden, Womng State

Penitentiary, 91 S.Ct. 1031 (1971) and his suggestion the fellow

officer rule cannot apply because the New York officers had no
communi cation with Florida officers should not invalidate the
arrest here. Wiile the officers did not have conmunication
before the arrest, they were informed by an identifiable citizen
i nformant that Coday was wanted. Both Wods and Amri confirned
Coday was in the apartnent. Wods gave the police Coday’ s nane,
that he was wanted in Florida for a nurder and that he had

comm tted another nurder years before. She al so noted that she
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had seen this on Anerica’'s Mst Wanted.!® She said she feared
for Amri. When Amri was called to the street, she gave the
officers pernmission to enter her apartnent.!* Coday imediately
confirmed he was wanted, and then within mnutes of his arrest,
when Wl |l ey spoke to Coday and Russell, further confirmation was
recei ved. There has been no challenge to the validity of the

Florida warrant, thus, the application of the exclusionary rule

°Coday’s citing of Maxwell v. City of Indianapolis, 998
F.2d 431 (7th CGr. 1993) for the proposition “Anerica s Most
Want ed” does not constitute probable cause is too sinplistic a

Vi ew. In Maxwell, the officers were facing civil charges from
a arrest precipitated by reports that Mxwell was the person
profiled on Anmerica s Mst Wanted. The officers received

informati on about the fugitive More and then contacted Maxwel |
who deni ed being the person wanted. Al so, the description did
not match Maxwel | . Nonet hel ess, Maxwell was arrested, only to
be exonerated through fingerprint conparison. The court did not
make a bl anket rejection of the use of Anmerica’ s Mst Wanted to
hel p establish probable cause, but found that th totality of the
circunstances had to be taken into account and in this case, the
description was so different from Maxwell that, in a review of
the denial of a civil summary denial, probable cause could not
be determned as a matter of law, it would have to be determ ned
by a jury.

Hlt is Coday’'s position that the court did not find there
was consent to enter the apartnment, however, the court found
that Amari canme downstairs and confirned for the police that
Coday was upstairs. By opening the door to the police and
pointing where her apartnent was is tantanount to consent,
al though not verbalized. See Taylor v. State, 855 So.2d 1, 17
(Fla. 2003) (recognizing gestures may indicate consent)(citing
United States v. Stewart, 93 F.3d 189, 192 (5th Cir.1996);
United States v. WIson, 895 F.2d 168, 172 (4th Cir.1990);
United States v. Giffin, 530 F.2d 739, 742 (7th Cr.1976));
Jinmenez v. State, 643 So.2d 70, 72 (Fla. 2d DCA 1994) (opening
purse for officers wthout comrent is non-verbal consent to
search).
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under these circunstance woul d be draconi an. 12
Moreover, the totality of the circunstances gave the police

probabl e cause to take Coday into custody. In State v. Mynard,

783 So.2d 226, 230 (Fla. 2001), this Court not ed: “A
citizen-informant is one who is 'notivated not by pecuniary

gain, but by the desire to further justice.' State v. Talbott,

12See Arizona v. Evans, 514 U S 1, 13-14 (1995) (enphasis
supplied, citations omtted) stating:

Al t hough  Witel ey clearly retains rel evance in
determ ning whether police officers have violated the
Fourth Anmendnent, see Hensley, supra, 469 US., at
230-231, 105 S.Ct., at 681-682, its precedential value
regarding application of the exclusionary rule is
dubious. In Witeley, the Court treated identification
of a Fourth Amendnent violation as synonynous wth
application of the exclusionary rule to evidence

secured incident to that violation. 401 U S., at
568-569, 91 S. ., at 1037-38. Subsequent case |aw has
rejected this refl exive application of t he
exclusionary rule. C. These later cases have

enphasi zed that the issue of exclusion is separate
from whether the Fourth Amendnent has been viol ated

see e.g., Leon, supra, 468 U.S., at 906, 104 S. C., at
3411- 3412, and exclusion is appropriate only if the
remedi al objectives of the rule are thought nost
ef ficaciously served...

Based upon this, the nere fact that the New York police did not
confirm the existence of the valid warrant before confronting
Coday, but at the latest point in time had a facsimle copy of
the warrant within an hour and before a second set of Mranda
warni ngs were given, the arrest was proper and the resulting

statenents or evidence should not be suppressed. As noted in
Johnson v. State, 660 So.2d 648, 648 (Fla. 1995), while the
officer may have “‘junped the gun’” in terns of technical
protocol ...[there is] little renedial good that would cone from

applying the exclusionary rule in this context.”
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425 So.2d 600, 602 n. 1 (Fla. 4th DCA 1982) (quoting Barfield v.

State, 396 So.2d 793, 796 (Fla. 1st DCA 1981)).~” “Tips from
known reliable informants, such as an identifiable citizen who
observes crimnal conduct and reports it, along with his own

identity to the police, wll alnpst invariably be found

sufficient to justify police action” J.L. v. State, 727 So.2d
204, 206 (Fla. 1998). Wien the officers nmet with Coday, he
confirnmed his identity and admtted he was wanted by the police.
Clearly, the officers properly arrested Coday.

Exi gent circunstances also existed. The police were
informed that the nmurder for which Coday was wanted took place
in Florida. Coday was in New York, thus clearly he was an
imediate flight risk as he was already “on the run.”
Furthernore, the police were told by Wods that this was the
second tinme Coday had Kkilled. Factors to be considered in
determning if exigent circunstances exist are: (1) the gravity
or violent nature of the offense charged; (2) a reasonable
belief the suspect is armed; (3) probable cause to believe the
suspect commtted the crinme <charged; (4) strong basis to
conclude the suspect is at the |ocation being entered; and (5)
a likelihood delay could allow the suspect’s escape, destruction
of evidence, or jeopardize the safety of others. See United

States v. Standridge, 810 F.2d 1034, 1037 (11th Gr.), cert.
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denied, 481 U S. 1072, 107 S.C. 2468, 95 L.Ed.2d 877 (1987).

Coday’s reliance on Mnnesota v. Qsen, 110 S.C. 1684, 1690
(1690) does not further his position. The Suprene Court was
merely recognizing that the M nnesota Suprene Court applied the
correct law to the facts and found that exigent circunstances
did not exist. A factor which entered the analysis was that the
suspect was not the nurderer and that no arrest warrant existed.
Here, Coday was the murderer and an arrest warrant had been
i ssued, although the New York police did not have confirmation
of that fact from Fl orida.

Because the arrest was constitutional, the seizure of
Coday’s bag containing Crepusculo, his witten account, was
proper. 3 Li kewi se, his post-Mranda statenent was voluntary
based upon the case facts noted above. 4 However, if it is
found that the New York police acted prematurely, any taint was

dissipated by intervening factors which rendered the arrest,

BThe facts establish Coday vol unteered his bel ongi ngs, and
thus, the Fourth Anmendnent is not inplicated. When Coday saw
the police and heard they wanted to talk, he offered his bag
noting all they needed was there. (R 7: 942, 1004-05; T.21:
1699- 1700) .

14The record is replete with references to Coday’s desire to
turn hinself in and confess. He supposedly spent tine in Europe
so that he could wite Crepuscul o, a 200 page confess to explain
what happened. He gave Amri directions that Crepuscul o was for
the police. Addi tionally, when Coday was offered the attorney
his father hired, he specifically rejected him
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confession, and seizure of Crepusculo proper. Brown v. Illinois,

422 U.S. 590, 603-04, 95 S. C. 2254 (1975).%*™ \Walley spoke to
the parties just mnutes after the police confronted Coday and
while they were still at Amri’s apartnent. He arranged to

send a facsimle of the Florida warrant to New York. See Wng

Sun v. United States, 371 U S 471, 83 S C. 407 (1963),
noti ng:

W need not hold that all evidence is ‘fruit of the
poi sonous tree’ sinply because it would not have cone
to light but for the illegal actions of the police.
Rat her, the nore apt question in such a case is
‘whet her granting establishnent of the primary
illegality, the evidence to which instant objection is
made has been conme at by exploitation of that
illegality or i nst ead by means sufficiently
di stingui shable to be purged of the primary taint.’

83 S. C. at 417. The discovery of Crepusculo falls under the
“inevitable discovery” cases. The police had citizen informants
and once the warrant was transmtted to New York, the police
woul d have arrested Coday and examned his bag, thereby,

di scovering the 200 page confession. See Nx v. WIllians, 467

U S 431 (1984). The second M randa warnings preceded the New
York confession, which was voluntary as shown through Coday’s

under st andi ng of each right.

15Coday cites to Taylor v. Alabama, 457 U. S. 687 (1982) to
support his claim of no intervening cause to attenuate the

allegedly illegal arrest. However, as noted above, the police
had a copy of the warrant before Coday signed his Mranda waiver
and wote his confession. This breaks any claimof illegality.
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Even absent the confessions, the evidence establishes
Coday’s gqguilt of preneditated nmurder. DiGQuilio, 491 So. 2d at
1139. He prepared for a quick escape to Paris with thousands in
cash and traveler’'s checks. Coday did not tell his enployer he
was | eaving. He lured Gonez to his hone, attacked her, and when
thwarted, went for additional weapons, finally inflicting fata
wounds to the head, lungs, pulnonary vein, and |liver. Hi s
clothes were found covered in bl ood. (T.17: 1177-88, 1191-98S;
T.18: 1207-08, 1214-17, 1223-32, 1241-49, 1296-1303, 1335-39,
T.19: 1411-13, 1429-32, 1471-83, 1497-1503).

PO NT V
A PROPER FOUNDATION WAS LAID FOR ADM SSI ON
OF CODAY'S HANDWRI TTEN PCLI CE  STATEMENT
(restated)

Coday alleges it was error to admt his October 15, 1997
witten police statenent because the State did not lay the
proper foundation. The State called one of the officer’s who
W tnessed Coday witing his statenent and the statenment itself
contained information which only the perpetrator of the crine
woul d know. The proper foundation was laid and authenticity was
est abl i shed.

The adm ssibility of evidence is within the sound discretion

of the trial court, and its ruling wll not be reversed unless

there has been an abuse of discretion. Ray v. State, 755 So.2d
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604, 610 (Fla. 2000); Zack v. State, 753 So 2d 9, 25 (Fla.

2000); Cole v. State, 701 So 2d 845, 854 (Fla. 1997). A court’s

ruling is an abuse of discretion “where no reasonable man woul d
take the view adopted by the trial court." Canakaris, 382 So.2d
at 1203. See Trease, 768 So.2d at 1053, n. 2.

Section 90. 901, Fl ori da St at ut es, provi des t hat
aut hentication of evidence is a condition precedent to

adm ssibility. In State v. Love, 691 So.2d 620 (Fla. 4th DCA

1997), the district court reviewed whether the state had nade a

prima facie case for the authenticity of the defendant’s

unsigned letter to a co-defendant. In resolving this issue the
district court stated:

Section 90.901 of the Florida Statutes (1995)
requires authentication or identification of evidence
as a condition precedent to its adm ssion as evidence.
Prima facie evidence nust be introduced in order to
prove that the evidence is authentic. ITT Real Estate
Equities, Inc. v. Chandler Insurance Agency, Inc., 617
So.2d 750, 750- 51 (Fla. 4th DCA 1993). In order to
set forth a prim facie case of authenticity, the
proponent of the evidence can utilize both direct and
circunstantial evidence. Yates v. Bass Ranch, Inc.,
379 So.2d 710 (Fla. 4th DCA 1980). Evidence may be
authenticated by appearance, contents, subst ance,
i nternal patterns, or ot her di stinctive
characteristics t aken in conj unction wth t he
circunstances. G rcunstances recognized as sufficient
to neet the test of authenticity include when a letter

is witten disclosing information which is likely
known only to the purported author. |TT Real Estate
Equities v. Chandler Insurance Agency, Inc., 617 So.2d
at 751.
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Love, 691 So.2d at 621-22 (enphasis supplied). In finding prinma
facie evidence of authenticity, the court noted the letter
contained specific details which would be known only to the
defendant. |d. at 622. Love is instructive here.

Coday points to Louis v. State, 647 So.2d 324 (Fla 2d DCA

1994) to support his claim his witten confession was not
aut henti cat ed. However, a rolled fingerprint card is vastly
different from a confession witten by a defendant which
contains information which would be known only to him Love,
691 So.2d at 621-22 is on point and supports adm ssibility.

Wil e Sergeant Russell testified he did not know Coday’s
hand witing nor did he know what Coday wote, Russell was in
the interview room periodically and w tnessed Coday witing a
docunent . H's fellow officer, Detective Gecco, asked that he
sign Coday’s statenent (T.20: 1561-68). This testinony, along
with a review of the statenent, establishes prina facie proof of
authenticity. The statenent noted the tine Gomez arrived, which
corresponds with the tinme she prom sed Coday she would arrive
(T.18: 1297-99; T.20 1610-14). It noted that a “nedical
situation” was discussed which conports with the conversation
overheard by Ms. Laverde (T.18: 1299-1302; T.20: 1610). The
confession identified where Gonez was killed, the manner she was

killed (using two hammers and a knife) and that she was struck
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in the head wth a hammer, stabbed in the back, and stabbed in
the throat, all of which conports wth the nedical examner’s
testinmony and forensic evidence. (T.16: 996-1085; T.17: 1169-
1254; T.20: 1612-13). The witten statenent notes Coday
showered and changed his clothes before leaving for the M am
Airport in Gonez’s car and taking a flight to Paris (T.20: 1613-
14). Again, this information was confirmed by the investigation
(T.16: 1013-18, 1046-47; 1092-95; T.19: 1411-13) and establishes
the authenticity of the witten confession. It was admtted
into evidence properly. The conviction should be affirned.
PO NT VI

THE DEATH SENTENCE IS PROPORTI ONAL
(restated)

Contrary to Coday’'s position, the death sentence is
proportional. This Court has affirned other death sentences
whi ch have a single aggravator.

Proportionality review is to consider the totality of the
circunstances in a case conpared with other capital cases to

ensure uniformty. Ubin v. State, 714 So.2d 411, 416-17 (Fl a.

1998); Terry v. State, 668 So,2d 954 (Fla. 1996). It is not a

conpari son between the nunber of aggravators and mtigators, but
is a "thoughtful, deliberate proportionality review to consider
the totality of the circunstances in a case, and to conpare it

with other capital cases.” Porter v. State, 564 So.2d 1060,
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1064 (Fla. 1990). This Court’s function is not to reweigh the
aggravat ors and mtigators, but to accept the jury's
recommendation and the judge's weighing of the evidence. Bates
v. State, 750 So.2d 6 (Fla. 1999).

Wiile it is true this Court has required there to be little
or no mtigation for a case to withstand proportionality review
with a single aggravator, it also has stressed that it is the
wei ght of the aggravation and mtigation that is of critical

i nportance. See Wndomyv. State, 656 So.2d 432, 440 (Fla. 1995)

(finding in single aggravator case, the nunber of aggravating
and mtigating circunstances is not critical, but rather the
wei ght given them.

Here, although the court found only HAC in aggravation, it
obvi ously assigned significant weight to it. This conclusion is
inplicit in the sentencing order:

The nunber and extent of the wounds the Defendant
inflicted upon the victim in this case, including
def ensi ve wounds, show a total indifference to human
life and conplete brutality and torture to which our
Suprene Court has previously alluded. Quzman v.
State, 721 So.2d 1155 (Fla. 1998). The Defendant,
WIlliam Coday, was wholly unfazed and committed to
conpleting this nost heinous, atrocious, or cruel
attack on Goria Gonez.

6See Songer v. State, 544 So.2d 1010, 1011 (Fla. 1989)
(noting “[wje have in the past affirnmed death sentences that
were supported by only one aggravating factor, but those cases
involved either nothing or very little in mtigation.” (citation
omtted))
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Thi s aggravating factor has been proven beyond al
reasonable doubt and the Court accords it great
wei ght .
(R 5: 836). Moreover, this Court has previously observed that

“[bl]y any standards, the factors of heinous, atrocious, or

cruel, and <cold, calculated preneditation are of the nost
serious order.” Maxwell v. State, 603 So.2d 490, 494 n.4 (Fla
1992) .

The State reincorporates its analysis in Point X including
its discussion of Dr. Goldstein’s testinony to support the
court’s HAC finding and the weight assigned to establish
proportionality. Also, the State directs this Court to
Bl ackwood, 777 So.2d 405, 412-13' as providing evidence of
proportionality. In Blackwood, this Court found proportional
the sentence based upon the single aggravator, HAC, bal anced
agai nst:

one statutory mtigator (no significant history of

prior crimnal conduct), which it gave "significant

wei ght ", and eight nonstatutory mtigators: (1)

enotional disturbance at the tine of the crine

(noderate weight); (2) capacity for rehabilitation

(very little weight); (3) cooperation wth police
(noderate weight); (4) nurder resulted from lover's

"The State recogni zes M. Bl ackwood’ s postconviction appea
is before this Court and that one of the issues is the propriety
of granting a new penalty phase based upon a finding of
i neffective assistance of counsel in the penalty phase. See case
nunber  SCO03- 1553. However, such would not undermne the
analysis and findings of this Court in the direct appeal
proportionality anal ysis.
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quarrel (no specific weight given but considered this
factor to the extent that the killing was borne out of
a prior relationship and was fueled by passion); (5)
renorse (sonme weight), (6) appellant is good parent
(some weight); (7) appellant's enploynent record (sone
weight); and (8) appellant's low intelligence |Ievel
(sonme wei ght).
Bl ackwood, 777 So.2d at 405. Such is quite simlar to the
findings bel ow where one statutory mtigator of noderate weight
and ten non-statutory mtigators ranging from mniml (six
factors) to noderate weight (two factors).!® The court found the
statutory aggravator of under the influence of extrenme nental or
enotional disturbance (noderate weight) and the non-statutory
mtigation of: (1) under the influence of nental or enotional
di sturbance (noderate); (2) Coday was depressed and suicidal
while awaiting trial (mnimal); (3) Coday returned to the United
States voluntarily, cooperated with the police, voluntarily
confessed, and voluntarily consented to the search (mnimal);
(4) good enploynment history (noderate); (5) Coday severely sick
in elenentary school/m ssed a great deal of school (little); (6)
Coday will not endanger others in prison (little); (7) society

woul d be protected by Coday spending life in prison (little)

(8 Coday wll wuse foreign language skills to help others

8The court rejected: (1) “no significant crimnal history”
(based upon the German crine); (2) “capacity to appreciate the
crimnality of conduct/conform conduct to the |aw (based on 20
years of abiding by law after German crine); and (3) five other
non-statutory factors. (R 5: 836-37).
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(little); (9) Coday is a voracious reader and is exanple for
others (little); (10) renorse (little). It was the court’s
concl usi on HAC outwei ghed the mtigation, and that death was the
appropriate sentence. (R 5: 831-43; T.37: 3419-34).

In Blackwiod, there was an altercation between the
romantically involved parties. Just prior to the nurder by
strangul ati on, Blackwood had had sex wth the wvictim
Afterwards they began to argue over her |eaving him and having
aborted six of his children. Blackwod, 777 So.2d at 405. From
the standpoint of the sexual tension between Bl ackwood and his
victim coupled with the potential ending of their relationship,
Bl ackwood and Coday are closely aligned. Al so, the sane
aggr avat or and simlarly weighted mtigators were found.
Coday’ s case should be found proportional.

Likewise, in Ferrell v. State, 680 So.2d 390 (Fla. 1996),

the defendant killed his live-in girlfriend and was previously
convicted of a second-degree nurder. This Court found the sole
aggravator “weighty” and the mtigation that Ferrell *“was
i npai red, was disturbed, was under the influence of alcohol, was
a good worker, was a good prisoner, and was renorseful”
supported the death sentence inposed. 1d. at 391-92, n.2. Thi s
was based in part on the fact the mtigation was assigned little

weight by the trial judge. Id. at 391. In finding
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proportionality, this Court cited Duncan v. State, 619 So.2d 279

(Fla. 1993); King v. State, 436 So.2d 50 (Fla. 1983); Lenon V.

State, 456 So.2d 885 (Fla. 1984); and Harvard v. State, 414

So. 2d 1032 (Fla. 1982).

Cardona v. State, 641 So.2d 361 (Fla. 1994), denial of

postconviction relief reversed, 826 So.2d 968 (Fla. 2002), also
supports proportionality. Cardona’s death sentence was affirned
based upon the HAC aggravator, the statutory mtigators of
“under the influence of extrenme nental or enotional disturbance”
and “ability to conform her conduct to the requirenents of the
| aw may have been substantially inpaired” along with little non-
statutory mtigation.® The child victimin Cardona suffered for
an extended period of tine. Here, Gonez was attacked by Coday
with two hamrers and a knife and suffered 143 wounds before

succunbi ng. See Arango v. State, 411 So.2d 172 (Fla. 1982),

rev’d on other gr ounds, 497 So.2d 1161 (Fl a. 1986) .
Consequent |y, this Court shoul d find Coday’ s sent ence

proportional .

“The court also considered that 1) Cardona did not neet
her father until she was twelve; 2) she clained that she was
raped when she was eleven but her nother and father did not
believe her; and 3) a guardian ad litem for Cardona's other two
children recommended that a life sentence would be in the
surviving children's best interest.” Cardona v. State, 641 So.2d
361, 363 (Fla. 1994).
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Coday cites various cases where proportionality was not
f ound. However, the distinguishing factors are that the
aggravation was weakened by certain facts, it was stricken, the
death sentence was for the rape of a child under eleven, there
was |ong-standing donestic conflict which is no [|onger
recogni zed to the sane degree, or the mtigators were incredibly

wei ghty. For exanple, in Wlson v. State, 493 So.2d 1019 (Fl a.

1986), it appears the donestic confrontation nature of the case
played a part in finding the matter disproportionate. Such
analysis is no |onger good |aw Rat her, as reaffirnmed in Evans
v. State, 838 So.2d 1090, 1098 n.6 (Fla. 2002) “Wile the
evidence reveals a close, alnost famlial type of relationship
between Evans and Johnson, this factor alone does not render
Evans' death sentence disproportionate. As we explained in

Spencer v. State, 691 So.2d 1062 (Fla.1996), ‘this Court has

never approved a 'donestic dispute' exception to inposition of
the death penalty.’” 1d. at 1065.” Also, this Court stated “[t]oO
the extent that the proportionality analysis in ... WIlson v.
State, 493 So.2d 1019 (Fla.1986), rests on a "donestic dispute
exception to inposition of the death penalty" that this Court
has disavowed in Spencer and subsequent cases, we recede from

Wlson.” Evans, 838 So.2d at 1098 n. 6. Hence, WIson does

not support Coday’'s position here.
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Simlarly, in Farinas v. State, 569 So.2d 425 (Fla. 1990)
the cold, calculated, and preneditated aggravator was stricken
the previously found non-statutory mtigator of under the
i nfluence of nental/enotional distress was raised to statutory
|l evel, and reliance was placed on the donestic violence nature
of the case wth reference was nmade to WI son. Because, this

Court has receded from WIlson, Farinas should have no bearing on

the proportionality of Coday’ s sentence.

Huckaby v. State, 343 So.2d 29 (Fla. 1977) involved the

vacating of a death sentence inposed for a rape of a child under
el even years of age. Thus, on that point alone the matter is

di stingui shable. See Lawence v. State, 846 So.2d 440, 455 n.12

(Fla. 2003) (finding Huckaby distinguishable based on fact it
was a death sentence for a rape). Moreover, in Huckaby, the
trial court ignored conpletely the nental heath evidence. Such
is not the case here. The instant court reviewed it, gave
wei ght to sone evidence, and gave reasons for the rejection of

others. As such, Huckaby does not further Coday’ s position. See

|srael v. State, 837 So.2d 381, 393 (Fla. 2002) (finding Huckaby
di stingui shable in proportionality review where court did not
conpletely disregard nental health evidence).

Furt her exanples of the non-applicability of Coday s cases

is due to those courts failing to consider nental health
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testinony, giving weight to domestic violence circunstances, or
where weighty aggravators, such as cold, calculated, and

preneditated are stricken. See Penn v. State, 547 So.2d 1079

(Fla. 1991); Wight v, State, 688 So.2d 298, 301 (Fla. 1997)
and Ross, 474 So.2d at 1174. See Evans, 838 So.2d at 1098 n.6
(noting donestic violence aspect of nurder is not inpedinent to
deat h sentence). These cases are distinguishable from Coday’s,
Because of these factors, they should not be an inpedinent to
the affirmance of Coday’s sentence.
PO NT VI

THE COURT PROPERLY REJECTED CODAY’ S

M TI GATOR OF ABILITY TO CONFORM CONDUCT TO

THE REQUI REMENTS OF THE LAW WAS

SUBSTANTI ALLY | MPAI RED (r est at ed)

Coday would have this Court find the judge erred in
rejecting the mtigator that Coday’s ability to conform his
conduct to the requirenents of |law was substantially inpaired.
The rejection of the mtigator is supported by the record.
Coday conformed his conduct to the requirenents of the law for
20 years after the German nmansl aughter. He held down jobs,

marri ed, divorced, and dated/socialized w thout incident.

In Canpbell v. State, 571 So.2d 415 (Fla. 1990), this Court

established the relevant standard of review for mtigation: (1)
whet her a particular circunstance is truly mtigating in nature
is a question of |law and subject to de novo review, (2) whether
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a mtigator has been established in a given case is a question
of fact and subject to the conpetent, substantial evidence
standard; and (3) the weight assigned a mtigator is within the

judge’ s sound discretion. See Kearse v. State, 770 So.2d 1119,

1134 (Fla. 2000) (observing whether mtigator exists and weight
assigned are mtters wthin sentencing court’s discretion);
Trease, 768 So.2d at 1055 (receding in part from Canpbell and
hol ding that, though court nust consider all mtigating

ci rcunst ances, it my assign “little or no” weight to

mtigator); Mansfield v. State, 758 So.2d 636 (Fla. 2000)
(explaining court may reject mtigator provided record contains
conpetent substantial evidence to support rejection).

Coday cl ains his experts were uncontroverted, yet, the facts
devel oped in the guilt and penalty phases support the rejection

of this mtigator. As stated in Foster v. State, 679 So.2d 747

755 (Fla. 1996): “[E]xpert testinony alone does not require a

finding of extrene nental or enotional disturbance. Even

uncontroverted opinion testinony can be rejected, especially

when it is hard to reconcile with the other evidence presented
in the case. As long as the court considered all of the
evidence, the trial judge's determnation of lack of mtigation
wll stand absent a pal pable abuse of discretion.” (citations

omtted, enphasis supplied).
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Here, the testinony established that upon Coday’'s release
from the German prison for the manslaughter conviction and his
return to the United States, he followed a course of nental
health treatnment until 1985 when he decide to stop taking his
medi cation and stop seeing a doctor. Fromthat tine forward, he
conpleted | aw school, held down jobs, married and divorced, and
had rewarding relationships wth co-wrkers and friends alike.
He led a lawful life. Al so, Dr. Jacobson did not find that
Coday did not know what he was doing was wong (T.34: 3272-74)
and Dr. CGoldstein opined that Coday knew he was hitting Gonez
and such would cause pain, severe injuries, and/or death. Dr.
ol dstein ruled out insanity because Coday knew he was hitting
Gonez, that she was struggling, and that he was causing serious
injury. (T.35: 3362-63). Al so, co-worker, Marjorie Louise
(“Louise”), found Coday to be an excellent librarian wth good
at t endance. In the days before the nurder, Coday did not
mention a Paris trip. Coday dated several girls while Louise
knew hi m Even though depressed, Coday interacted with Loui se;
he was not rude and he kept control of hinmself (T.29: 2654-56,
2667-69) . All this cuts against the finding of this mtigator.
See Conde, 860 So.2d at 956 (rejecting mtigator of inability to
conform conduct to requirenents of |aw based on defendant’s

interaction with famly, friends, and holding down jobs); Rose
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v. State, 787 So.2d 786, 802 (Fla. 2001) (finding no error in
rejecting mtigator where state undermined nental mtigation and

i npeached expert); Knight v. State, 746 So.2d 423, 436 (Fla.

1998) (concluding there was no error in rejection of nental

mtigation where court weighed evidence presented and resolved

conflicts against defendant); Gudinas v. State, 693 So.2d 953,
966-67 (Fl a. 1997) (rejecting mtigation from apparently
uncontroverted expert because data relied not supported by

facts).

Coday’s reliance on lrizarry v. State, 496 So.2d 822, 824
(Fla. 1986) and the finding of inpaired capacity in that case is
not the question. | nstead, the focus nust be on whether the
facts in Coday’s case support such a finding. Simlarly,
because there was evidence of nental mtigation not considered

by the court in Kanpff v. State, 317 So.2d 1007 (Fla. 1979),

again is not the question. The issue to be resolved is whether
the rejection of the mtigation here, is supported by the
evidence. As noted above, given the fact Coday could hold down
a job, socialize, and marry without commtting crimnal acts for
20 years wundermnes the finding of mtigation. This Court
shoul d affirm

To the extent that Coday challenges the rejection of the

non-statutory mtigator of “suffered enotional abuse as a
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child,” the record supports the court’s concl usion. The judge
f ound:
Wil e the Defendant did not have an ideal relationship

with his parents, the evidence did not suggest it was
abusive. The Defendant did not have a poor upbringing

or a deprived childhood. On the contrary, the
evi dence at the penalty phase suggests that
Defendant’s parents |oved and cared for him Thi s

non- statutory mtigating factor has not been
established and the Court assigns it no weight.

(R 5: 840). The record, in a light favoring Coday, indicated
his father, WIIliam Coday, Sr. (“Coday, Sr.”) was cold and
| acked enotion, however, Rayma Coday (“Rayma”), observed Coday,
Sr. loved his son, but they had a formal relationshinp. When
Coday, Sr. left Coday’s nother and nmarried Raynma, he saw his son
every two to four weeks between 1975 and 1980. After that, they
moved to another state. (R 28: 2485-88)

Coday, Sr. testified he helped his son work through his
difficulties early in |life. Medical and enotional support was
gi ven, but as every father would say, he could have done better.
Wiile not enotionally involved, Coday, Sr. did not abuse his son
or express disappointnent in him - they discussed education and
career decisions. Coday’'s nother nurtured himwhen he was sick
At no time did Coday conplain about his relationship with his
not her (T.28: 2520-26). Such is substantial, conpetent evidence
supporting the rejection of the “enotional abuse” mtigator.
The sentence shoul d be affirned.
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Even if the mtigators should have been found, it is clear
that court would have given it mnor, if any, weight considering
its initial rejection. As such, the sentence remains proper.

The State reincorporates its proportionality analysis from Point

VI .
PO NTS VII1 AND | X
FLORI DA’ S CAPI TAL SENTENCI NG | S
CONSTI TUTI ONAL (restated)
Citing to Furman v. GCeorgia, 408 U S. 238 (1972) in Point
VIIl, Coday asserts that death eligibility cannot be set at tinme
of conviction. In Point 1 X he challenges his death sentence

claimng is violates Ring v. Arizona, 120 S. C. 2348 (2002).

Coday’s challenge to the death penalty statute as a violation of
the Eighth Amendnent under Furman is not preserved for appeal
Moreover, this Court has rejected all of Coday’'s challenges to
Florida capital sentencing. H's sentence nust be affirned.

While Coday challenged his sentence wunder the Sixth
Amendnent as discussed in Rng, he did not challenge the
sentence as a violation of Furman which analyzed capital
sentencing statutes under the E ghth Anmendnent. It is well
established that for an issue to be preserved for appeal, it
must be presented to the lower court, and “the specific |ega

argunent or ground to be argued on appeal nust be part of that

71



presentation if it is to be considered preserved.” Archer v.

State, 613 So.2d 446 (Fla. 1993), quoting Tillman v. State, 471
So. 2d 32, 35 (Fla. 1985).
By failing to expound upon his claimthat death eligibility

at time of conviction violates Furman, Coday has waived the

I ssue. Cf. Duest v. Dugger, 555 So.2d 849, 852 (Fla. 1990)
(opi ning “purpose of an appellate brief is to present argunents
in support of the points on appeal” otherwise they wll be

deened wai ved); Cooper v. State, 856 So.2d 969, 977, n.7 (Fla

2003); Roberts v. State, 568 So.2d 1255 (Fla. 1990).

However, while Furman resulted in Legislatures identifying
aggravating factors to assist in channeling capital sentencing
does not invalidate the finding that death eligibility occurs at
time conviction. Such is based on statutory construction and

does not inpact the E ghth Amendnent. Mor eover, quoting

Proffitt v. Florida, 428 U S. 242, 252 (1976), R ng acknow edged
that "[i]t has never [been] suggested that jury sentencing is
constitutionally required",?® rather R ng involves only the

requirenent that the jury find the defendant death-eligible.

20See Harris v. Al abama, 513 U S. 504, 515 (1995) (holding
“[t]he Constitution permts the trial judge, acting alone, to
i npose a capital sentence. It is thus not offended when a State
further requires the sentencing judge to consider a jury's
recommendation and trusts the judge to give it the proper
wei ght .)
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Ring, 122 S. . at 2447, n.4. In Florida, such takes place at

time of conviction. See Porter v. Crosby, 840 So.2d 981, 986

(Fla. 2003); MIls v. Moore, 786 So.2d 532 (Fla. 2001) (finding

death eligibility occurs at time of conviction). Further, the
jury determnation is for the gquilt phase, while sentencing

rests with the trial court. See Spaziano v. Florida, 468 U S

447 (1984) (finding Sixth Amendnent has no guarantee of right to
jury on sentencing issue).

In his Point | X Coday asserts R ng, based upon Apprendi V.

New Jersey, 530 U S. 466 (2000), requires jury fact findings of

aggravation, sufficient to support a death sentence, and not
outwei ghed by mtigation before a defendant is death eligible
(1B 65). Arguing for a life sentence, Coday nmintains the
advi sory verdict cannot be used to uphold the death sentence
because it did not make finding of fact and was by sinple
majority (1B 66-72). He conplains that: (1) the jury failed to
make a finding of aggravation, which would support the death
sentence; (2) the court failed to instruct the jury that its
findings nust be made beyond a reasonable doubt; (3) that the
recommendati on was not unani nous; and (4) the indictnent did not
contain notice of aggravators. These issues have been addressed
previously and rejected.

This Court has clearly rejected the argunent that Ring
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overruled its earlier opinions upholding Florida s sentencing

schene. See e.qg. MIls v. Moore, 786 So.2d 532, 537 (Fla.

2001). In Bottoson v. Moore, 833 So.2d 693 (Fla. 2002), this

Court st ated:

Al t hough Bottoson contends that he is entitled to
relief under Ring, we decline to so hold. The United
States  Suprene  Court in February 2002 stayed
Bottoson’s execution and placed the present case in
abeyance while it decided Ring. That Court then in
June 2002 issued its decision in R ng, summarily
denied Bottoson’s petition for certiorari, and lifted
the stay wthout nentioning Ring in the Bottoson
or der. The Court did not direct the Florida Suprene
Court to reconsider Bottoson in light of Ring.

See King v. More, 831 So. 2d 143 (Fla. 2002).

Ring does not apply here because Florida s death sentencing
statute is very different from the Arizona statute at issue in
Ri ng. The statutory maxi num sentence under Arizona |law for
first-degree nurder is life inprisonnent. See Ring, 122 S. C.
at 2437. In contrast, this Court has previously recognized the
statutory maxi mum sentence for first-degree nurder in Florida is
death, and has repeatedly denied relief requested under Ring.

See Porter v. Crosby, 840 So.2d 981 (Fla. 2003) (stating “we

have repeatedly held that the maxi num penalty under the statute
is death and have rejected the other Apprendi argunents [that
aggravators had to be charged in the indictnent, submtted to

the jury and individually found by a unaninous jury”]); Patton
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v. State, 29 Fla. L. Wekly S243, (Fla. May 20, 2004); Reed v.

State, 875 So.2d 415 (Fla. 2004); dobe v. State, 29 Fla. L.

Weekly S345 (Fla. March 18, 2004); Pace v. State, 854 So.2d 167

(Fla. 2003); Chandler v. State, 848 So.2d 1031 (Fla. 2003);

Banks v. State, 842 So.2d 788 (Fla. 2003); Lugo v. State, 845

So.2d 74, 119 n. 79 (Fla. 2003); Jones v. State, 845 So.2d 55

(Fla. 2003); Cole v. State, 841 So.2d 409 (Fla. 2003) Anderson

v. State, 841 So.2d 390 (Fla. 2003); Cox v. State, 819 So.2d 705

(Fla. 2002); GConahan v. State, 844 So.2d 629 (Fla. 2003);

Spencer v. State, 842 So.2d 52 (Fla. 2003); Fot opoul 0s V.

State, 838 So.2d 1122 (Fla. 2002); Doorbal v. State, 837 So.2d

940 (Fla. 2003); Bruno v. Moore, 838 So. 2d 485 (Fla. 2002)

Bottoson v. State, 813 So.2d 31 (Fla. 2002); Hertz v. State, 803

So.2d 629, 648 (Fla. 2001) (2002); Looney v. State, 803 So.2d

656, 675 (Fla. 2002); Shere v. Myore, 830 So.2d 56 (Fla. 2002);

Brown v. Moore, 800 So. 2d 223 (Fla. 2001); Mnn v. Moore, 794

So. 2d 595 (Fla. 2001); MIlls, 786 So. 2d at 536-38. Because
death is the statutory maximum penalty for first-degree nurder,
Apprendi and Ring do not inpact Florida's capital sentencing
statute.

This Court further noted in Bottoson that “the United States
Suprene Court repeatedly has reviewed and upheld Florida' s

capital sentencing statute over the past quarter of a century,
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and ... has specifically directed lower courts to 'leav[e] to
[the United States Suprene] Court the prerogative of overruling
its own decisions.” Bottoson, 833 So.2d at 695 (quoting

Rodri guez de Quijas v. Shearson/ Anerican Express, Inc., 490 U.S.

477, 484). The fact the Suprenme Court has declined to disturb
its prior decisions upholding the constitutionality of Florida's
capital sentencing schenme, and that only it may overrule its
precedent also shows that Coday is not entitled to relief based
on Ring.

Fur t her nor e, the clainms that the death penalty is
unconstitutional for failing to require juror wunanimty, the
charging of the aggravating factors in the indictnent, findings

of fact in the jury's recommendation, or specific findings of

aggravating factors, are wthout nerit. These issues are not
addressed in Rng, and in the absence of any Suprene Court

ruling to the contrary, there is no need to reconsider this
Court's well established rejection of these clains. Sweet v.

Moore, 822 So.2d 1269 (Fla. 2002); Cox v. State, 819 So.2d 705,

724 n.17 (Fla. 2002) (noting prior decisions on these issues
need not be revisited "unless and until" the United States

Suprene Court recedes from Proffitt v. Florida, 428 U S 242

(1976)) . Moreover, this Court has already rejected these

argunents post-Ring. Porter v. Crosby, 840 So.2d at 986
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(rejecting argunent that aggravators nust be charged in
indictment, submtted to jury, and individually found by
unani nous verdict); Doorbal, 837 So.2d at 940 (sane).

To the extent Coday asserts that the mpjority vote was
insufficient because it was “eight to four”, he is mstaken as
the vote was nine to three. Further, his reliance upon Ring is
m spl aced as such has no inpact on Florida capital sentencing.
This Court has held that the jury s advisory sentence need not

be unani nous. See WAy v. State, 760 So. 2d 903, 924 (Fla. 2000)

(Pariente, J., concurring) (noting jury s death recomendation

need not be unani nous); Thonson v. State, 648 So. 2d 692, 698

(Fl a. 1984) (hol di ng sinpl e majority vot e of deat h
constitutional). Even in the context of guilt, jury unanimty
is not required under the United States Constitution. Cf

Johnson v. Louisiana, 406 U.S. 356 (1972) (finding nine to three

verdict for guilt was not denial of due process or equal

protection); Apodaca v. Oegon, 406 U S. 404 (1972) (holding

conviction by non-unaninous jury did not violate Sixth

Amendnent ) . Schad v. Arizona, 501 US. 624, 631 (1991)

(plurality opinion) (addressing felony nurder and hol ding that
due process does not require unani nous determ nation on theories
of liability). Based upon this, Coday’'s sentence should be

af firned.
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PO NT X
SUPPORTED BY SUBSTANTI AL COMPETENT EVI DENCE,
THE HElI NOUS, ATROCI QUS OR CRUEL AGCGRAVATOR
WAS FOUND PROPERLY (rest at ed)

Here, Coday clainms the HAC aggravator was not proven because
there was nothing to show he intended to cause undue and
prol onged suffering or that Gonez was conscious so as to
experience prolonged suffering. Contrary to Coday’'s position,
Gonmez experienced 144 blunt and sharp force injuries which
i ncl uded defensive wounds. Coday used two hamrers and a knife
to inflict the wounds as Gonez fought off her attacker. The
crime scene and blood evidence as well as Coday’'s confession
establish she struggled for her life and only succunbed at the
end of the attack. Such supports the HAC finding and this Court
shoul d affirm

Whet her an aggravator exists is a factual finding reviewed
under the conpetent, subst anti al evi dence test. When
considering the standard of review, this Court noted it “is not
this Court’s function to reweigh the evidence to determ ne
whet her the State proved each aggravating circunstance beyond a
reasonabl e doubt—that is the trial court’s job. Rat her, our
task on appeal is to review the record to determ ne whether the
trial court applied the right rule of law for each aggravating

circunstance and, if so, whether conpetent substantial evidence
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supports its finding.” Alston v. State, 723 So.2d 148, 160 (Fl a.

1998) (quoting Wllacy v. State, 696 So.2d 693, 695 (Fla.),

cert. denied, 522 U.S. 970 (1997).

After recounting Dr. Price’'s testinony and summari zing the
144 blunt and sharp force injuries (R 5:833-35), court nade the
foll owi ng findings regarding the HAC aggravator:

The manner in which the Defendant nurdered the
victim indicates, at the very least, a conplete
disregard for the suffering of another human being.
The Defendant inflicted 144 wounds upon the victim
using both sides of two different hamrers and a knife.
The evidence indicates the victim was aware of her
i npendi ng death. The brutality of the attack, coupled
with the defensive wounds, bodily novenents, and bl ood
spatter suggest the victim knew she was fighting for
her life. According to the Defendant’s confession,
the victim even managed to grab the first hanmmer out
of Defendant’s hands. At this point, the Defendant
grabbed another hamer, and then a knife, and
continued his attack, stabbing and hitting her.

There were other signs that the victim struggled
for her life. The victim had nultiple defensive
wounds on the palns of her hands and on her arns from
bl ocki ng the bl ows and grabbing the weapon. The fl oor
of the bathroom was covered in blood and the walls in
the room had bl ood spatter patterns on them Even the
two closets in the bedroom had bl ood snmear patterns on
t hem The victim was covered in blood. In the
victims wultimately futile attenpts to evade the
Defendant’s blows, the phone cord becane wapped
around her body, also evidencing a violent struggle.

Throughout the tinme the victimwas struggling with
t he Def endant and enduri ng numrer ous def ensi ve
injuries, the victim was conscious and aware of her
i npendi ng deat h. Dr. Price testified that the victim
was alive for 143 of the 144 stab wounds and hamrer
bl ows the Defendant dealt her. One can only imagine
the terror and anguish the victim endured while
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conscious, and the pain and suffering she endured at
the hands of the Defendant as he inflicted blow after
bl ow.

The nunber and extent of the wounds the Defendant
inflicted upon the victim , in this case, including
def ensi ve wounds, show a total indifference to hunman
life and conplete brutality and torture to which our
Suprene Court has previously alluded. Quzman  v.
State, 721 So.2d 1155 (Fla. 1998). The Def endant,
WIlliam Coday, was wholly unfazed and committed to
conpleting this nost heinous, atrocious, or cruel
attack on Goria Gonez.

(R 5: 835-36).

As explained in Guzman v. State, 721 So.2d 1155 (Fla. 1998):

The HAC aggravator applies only in torturous
murders--those that evince extreme and outrageous
depravity as exenplified either by the desire to
inflict a high degree of pain or utter indifference to

or enjoynent of the suffering of another. ... The
crime  nust be consciencel ess or pitiless and
unnecessarily torturous to the victim ... The HAC

aggravating circunstance has been consistently upheld
where the victimwas repeatedly stabbed.

(citations omtted). See Omen v. State, 862 So.2d 687, 698 (Fla.

2003) (affirmng HAC based upon nmultiple stab wounds); Duest v.

State, 855 So.2d 33, 47 (Fla. 2003); Brown v. State, 721 So.2d

274, 277 (Fla. 1998); Finney v. State, 660 So.2d 674 (Fla.1995);

Pittman v. State, 646 So.2d 167 (Fla. 1994); Derrick v. State,

641 So.2d 378, 381 (Fla. 1994); Atwater v. State, 626 So.2d 1325

(Fla. 1993). Beating the victimwith a hamrer has been held to
support HAC. See Ross, 474 So.2d at 1174 (finding beating with

hamrer while victim conscious, in pain, and trying to defend
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herself for period of tine, and where bl ood spatter corroborated
death was not instantaneous, HAC finding proper). Also, in
determning HAC, this Court found “fear and enotional strain”
preceding the victims death could contribute “to the heinous

nature of a capital felony.” Adans v. State, 412 So.2d 850, 857

(Fla. 1982); Rivera v. State, 561 So.2d 536, 540 (Fla.
1990) (finding fear/enotional strain supports HAC).

Here, Dr. Price opined that both a hammer and knife were
used to inflict 144 wounds, 143 of which were antenortem CGonez
had defensive wounds and such wounds would be painful. Dr.
Price stated that there would be pain associated with the
injuries to Gonez's head, the loss of her tooth, and other
wounds to her body which penetrated the skin. 1t was noted that
there were signs of either strangulation from conpression of the
airway or fromsitting on Gonez’ s chest. (T.17: 1180-82; T.18
1207, 1216-17, 1223-25, 1242, 1247-49). Such supports the HAC
aggravat or .

Coday’ s reliance upon cases involving rapid gunshot deaths
are readily distinguishable from a prolonged attack wth two
hammers and a knife leaving 144 injuries as the victim battles

for her life. For exanple, in Porter v. State, 564 So.2d 1060,

1063 (Fla. 1990), the victins were shot during a short struggle

by a defendant who was intoxicated. Likewi se, Bonifay v. State,
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626 So.2d 1310, 1311 (Fla. 1993), is distinguishable is there
was a break in the initial attack when Gonmez gained control of
the first hammer, but Coday returned with a second hammer and

later a knife to continue his attack. In Santos v. State, 591

So.2d 160 (Fla. 1991); Cheshire v. State, 568 So.2d 908 (Fla.

1990); MIlls v. State, 476 So.2d 172 (Fla. 1985) and Lloyd v.

State, 524 So.2d 396 (Fla. 1988), the deaths were relatively

quick from gun fire. Simlarly, Smally v. State, 546 So.2d 720
(Fla. 1989), where a two year old child was rendered unconsci ous
and later died of cerebral henorrhaging does not call into
guestion the prolonged attack with hamers and a knife as
est abl i shing HAC.

Also relied upon by Coday is Dr. CGoldstein s opinion that
he was so di sassoci ated that he was not focusing on causing pain
to Gonez. (1B at 81). However, Coday’s actions prove otherw se
as supported by Dr. Jacobson’s refusal to say Coday did not know
what he was doing was wong (T.34: 3272-74) Also, according to
Dr. Coldstein, Coday knew he was hitting Gonez and such was
going to severely injure and perhaps cause death. Coday knew
that the hamering and stabbing would cause pain and Dr.
Gol dstein admtted it was possible Coday did not care if he

caused Gonez pain. Further, Dr. CGoldstein ruled out the insanity
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def ense?! because Coday knew he was hitting Gonmez, that she was
struggling, and that he was causing serious injury, yet refused
to stop his attack except to get other weapons, shows his intent
to inflict torturous pain. (T. 35: 3362-63). Far for
undercutting the HAC aggravator. these doctors establish Coday
had the capacity to understand what he was doing would cause
pain, was angry with Gonmez for spurning him and was willing to
take whatever neasures necessary to follow through on his

att ack.

Coday cites Buford v. State, 403 So.2d 943, 952 (Fla. 1981)

for the proposition that killing in an enotional rage is not

HAC, however, Buford was discussing Halliwell v. State, 323
So.2d 557 (Fla. 1975) where this Court rejected HAC Such was
based on the determnation that the blows were struck after
death and that the body was |ater disnenbered, while show ng
preneditation, did not prove HAC This Court did not indicate
why the judge found HAC, but this Court’s focus on the

post nortem di snenbernent indicates that such was the basis for

2IDr. CGoldstein admitted the last time Coday was on

psychotropic nedication was in 1985-1986; there was no
medi cation fromthat tinme to the 1997 nurder. During that tine
Coday was reported to have had incidents of psychotic events and
violence toward his two wves, but he did not kill them Al so

during this tinme, Coday went to college, received his degree,
and held down various jobs while relating well to others. (T.35:
3367-71).
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HAC. In the instant case, there was only one postnorteminjury,
the other 143 were antenortem nost of which the evidence
supports were inflicted while Gonez was conscious and struggling
for her life. Hence, neither Buford nor Halliwell is an
i npedi mrent to the HAC finding. Moreover, this Court has | ooked

to the victinms pre-death fears to support HAC. See Derrick v.

State, 641 So.2d 378, 381 (Fla. 1994)(finding HAC aggravator
where victim stabbed nultiple times, wounds would have been
extrenely painful, and defensive wounds indicated victim
experi enced pre-death apprehension and pain).

As noted above, Huckaby, 343 So.2d at 29 is distinguishable
because the court conpletely ignored offered mtigation and
because the death sentence did not arise froma nurder, but from
a rape. Lawence, 846 So.2d 440, 455 n.12; |srael, 837 So.2d at
393.

Wil e Coday points to the fact Dr. Price could not opine as
to the sequence of injuries or for how | ong Gonez was consci ous,
the doctor, and crine scene investigator, Detective H I, noted
a great struggle was clear from the blood evidence. Dr. Price
pointed to the nunber of defensive wounds. Coday admtted Gonez
fought against him scratching him and grabbing the first
hammer. Dr. Price observed that one of Gonez’s defensive wounds

cane from grabbing the knife, the third weapon used. Pain would
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have been felt by each blow which cut the skin. (T.16: 1023-28,
1037-43; T.17: 1177-82, 1187-88, 1191-98; T.18: 1207-08, 1214-
17, 1223-32, 1241-49, 1296-1303, 1335-39). dCearly, if Gonmez is
resisting Coday, she nust be alive and conscious. Coday’ s
suggestion that the evidence does not support a prolonged
confrontation in which painful injuries were inflicted is not
wel | taken.

The cases Coday cites suggesting HAC is not applicable are

di stingui shable based upon the above referenced facts. For

exanple, in dark v. State, 443 So.2d 973, 977 (Fla. 1983) the

victim suffered a single gunshot wund not a prolonged

hamer/knife attack. To the extent Coday cites King v. State
514 So.2d 354 (Fla. 1987) for the proposition aggravating
factors cannot be speculative, the facts refute this claim
Based on Dr. Price’s testinony al one, HAC was established beyond

a reasonabl e doubt. Li kewi se, Zakrzewski v. State, 717 So.2d

488, 493 (Fla. 1983); Jackson v. State, 451 So.2d 458, 463 (Fla.

1984); Cherry v. State, 781 So.2d 1040, 1055 (Fla. 2000); and

Diaz v. State, 860 So.2d 960 (Fla. 2003) are distinguishable

because Gonez was alive and conscious for a |ong enough period
of time to fight off Coday, thereby forcing him to get
addi tional weapons, to receive defensive wounds from both types

of weapons, and to have blood spatter and snears throughout the
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bedroom indicating a struggle. These facts are substantial,
conpetent evidence that Gonmez was feeling pain and conprehended

her i npendi ng doom

PO NT Xl
THE SENTENCI NG ORDER CONTAINS THE REQUI SI TE

FINDINGS TO SUPPORT THE DEATH SENTENCE
(restated)

Coday asserts the sentencing order is deficient because it
does not contain the independent phrase that the aggravator
justifies the inposition of the death penalty. Whet her an
aggravator exists is a factual finding reviewed under the
conpetent, substantial evidence test. Alston, 723 So.2d at 160
(noting “task on appeal is to review the record to determ ne
whether the trial court applied the right rule of law for each
aggravating circunstance and, if so, whet her conpet ent
substantial evidence supports its finding”). A review of the
order establishes that the requisite findings were nmade. Thi s
Court should affirmthe death sentence.

In its sentencing order, the court outlined the facts,
aggravation, and mtigation, before inposing the death penalty
upon t he concl usi on:

TH S COURT has carefully considered and weighed

the statutory aggravating factor and statutory

mtigating and non-statutory mtigating factors found

to exist in this case. This Court, having given great
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weight to the jury’'s recommendation, finds that the
aggravating factor was proven beyond a reasonable
doubt and outweighs the mtigating factors found to

exi st .
(R 5: 843). Such evaluation and analysis neets the dictates of
section 921.141(3). Coday points to nothing to the contrary

which is on point.

Rel i ance on Renbert v. State, 445 So.2d 337, 340 (Fla. 1989)

and Terry v. State, 668 So.2d 954 (Fla. 1996) is m splaced.

Bot h address proportionality?? argunments wthout discussing the

sufficiency of the court’s sentencing order. Ferrell v. State

653 So.2d 367, 371 (Fla. 1995) and Bouie v. State, 559 So.2d

1113 (Fla. 1990) by contrast establish that the instant order is
proper. In Ferrell, the sentencing court nmerely nmade concl usory
statenents about the aggravating and mtigating circunstances;
the court failed to identify what its factual finding were.
Ferrell, 653 So.2d at 371. This Court, in Bouie, considered the
statutory requirenments for witten capital sentencing orders
under section 921.141(3) finding that “specific findings of fact
based on the record must be” included in the sentencing order in
addition to recognition that the court independently weighed

the aggravation and mtigation found to “determ ne whether the

22To the extent Coday asserts that a single aggravator
cannot support a death sentence, the State incorporates its
argunent in Points VI and Xl I.
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death penalty or a sentence of I|ife inprisonnent should be
i nposed.” Bouie, 559 So.2d at 1116. The sentencing order in
Boui e provided: “The court has considered the aggravating and
mtigating circunstances presented in evidence in this cause and
determ nes that sufficient aggravating circunstances exist, and
that there are insufficient mtigating circunstances to outweigh
the aggravating circunstances." |d. Such order was found
deficient because:

There IS no i ndi cation of whi ch aggravating

circunstances and which mtigating circunstances, if

any, were deened applicable. Neither the oral nor the

witten findings recite any facts upon which the trial

judge based Bouie's sentence. They are nerely
concl usory statenents whi ch fail to show the

i ndependent wei ghing and reasoned judgnent required by

the statute and case l|law and do not neet our

requirenents.

Bouie, 559 So.2d at 1116. See Canpbell, 571 So.2d at 419,
receded from in part, Trease, 768 So.2d at 1055 (outlining
mtigation review required). Such is not the case with the
order issued here.

The instant sentencing order does outline the case facts
(R 5: 831-33), identify and explain the finding of the HAC
aggravator beyond a reasonable doubt (R 5: 833-36), and
identify, discuss, and give weight to the mtigation offered

(R 5: 836-42). It is only after this analysis that the court

finds the mtigation does not outweigh the aggravation.
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Moreover, the court properly instructed the jury on the
requisite findings, thus, it my be assuned the court followed
the sane |egal analysis. Consequently, it is a proper order
upon which this Court can conduct its nandated review of the
sent ence.

PO NT XI |

A SINGLE AGGRAVATI NG FACTOR |'S SUFFI Cl ENT TO
SUPPORT A DEATH SENTENCE (r est at ed)

It is Coday’'s position that section 921.141 does not
contenplate the inposition of a death sentence based upon a
singl e aggravator. This Court has rejected such clainms and
Coday has not offered a basis for rejecting such precedent.

Initially it nmust be noted that this issue is not preserved
for appeal. It is well established that for an issue to be
preserved for appeal, it nmust be presented to the |ower court
and “the specific legal argunent or ground to be argued on

appeal nust be part of that presentation if it is to be

considered preserved.” Archer v. State, 613 So.2d 446 (Fla.
1993). See, Steinhorst v. State, 412 So.2d 332, 338 (Fla.
1982) . In the defense sentencing nenorandum Coday noted that

this Court has affirmed single aggravator cases; he did not
argue that such was a violation of Florida s capital sentence.
The matter is unpreserved for appeal.

However, should this Court reach the nerits, the sentence
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was proper in this case. Legal issues are reviewed de novo

Connor v. State, 803 So.2d 598, 607 (Fla. 2001).

Coday clains section 921.141 does not provide for single

aggravat or cases and focuses on the plural word circunstances in

the phrase “sufficient aggravating circunstances” found in
section 921.141(2)(a) and (3)(a). He posits that had the
Legi sl ature contenplated single aggravator cases it could have
enacted explicit |anguage to that effect. Coday suggests the
statute should be strictly construed against the State. (1B 86-
88) . Coday’ s cases discussing statutory construction do not
cone into play here as section 921.141 is not anbiguous and this
Court has found previously that single aggravator cases are
constitutional.

In 1973, this Court was called wupon to determne if
Florida’s death penalty statute was constitutional. State v.
D xon, 283 So.2d 1, 2-3 (Fla. 1973), superseded by statute as

stated in State v. Dene, 533 So.2d 265 (Fla. 1988). Before this

Court in D xon was the exact | anguage at I ssue here.
Interpreting the statute, in light of a challenge that the
aggravators were vague and did not “provi de neani ngf ul

restraints and guidelines for the discretion of judge and jury,”
this Court stated: “[when one or nore of the aggravating

circunstances is found, death is presunmed to be the proper
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sentence unless it or they are overridden by one or nore of the
mtigating circunstances provided....” Dixon, 283 So.2d 1, 8-09.

Based upon this interpretation, a single HAC aggravator sentence

was affirmed in LeDuc v. State, 365 So.2d 149, 152 (Fla. 1978).

Since then, this Court has affirnmed several single aggravator

cases. See Butler v. State, 842 So.2d 817, 832-34 (Fla. 2003);

Bl ackwood v. State, 777 So.2d 399 (Fla. 2000); Cardona v. State,

641 So.2d 361 (Fla. 1994), denial of postconviction relief
reversed, 826 So.2d 968 (Fla. 2002). This Court nust affirm
PO NT Xl 11
THE TRI AL COURT CORRECTLY FOUND THAT CODAY’ S
CERVAN MANSLAUGHTER CONVI CTI ON COULD BE USED
IN CROSS- EXAM NATION  OF DEFENSE  MENTAL
HEALTH EXPERTS (rest at ed)

Coday maintains it was inproper for the court to rule that
his prior conviction for manslaughter in Germany was adm ssible
in cross-examning of his nental health experts. (IB 91-93).
However, those experts had wused the GCerman naterial in
formulating their opinions, even though they later professed
that the German incident nerely bolstered their opinion of the
exi stence of nental mtigation. The trial court did not abuse
its discretion in this matter and the sentence should be
af firnmed.

Adm ssibility of evidence is within the sound discretion of

the court, and its ruling will not be disturbed unless there has
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been an abuse of that discretion. Ray, 755 So.2d at 610; Zack
753 So.2d at 25. A court’s ruling is an abuse of discretion
“where no reasonable man would take the view adopted by the
trial court." Canakaris, 382 So.2d at 1203. See Trease, 768
So.2d at 1053, n. 2.

Coday proffered testinony from three of his nental health
experts who had reviewed the German manslaughter case in
rendering an opinion here. The purpose was to determ ne whet her
such testinmony would open the door to the State cross-exam ning
the experts on the German case. (T.25: 2258-81, T.26: 2289-93
T28: 2554-60; T.29: 2752-63, 2766-74). In response to whether
he was able to opine about Coday’s nental health with respect to
Gonmez’ s murder based only on his two contacts with Coday in jail
followng a suicide attenpt, Dr. Gol dstein stated:

| would need to know additional information. I
think I wouldn’t want to base an opinion solely on two
interviews and on fact that a Defendant was apparently
psychotic sone four years after a crine, it would not

be very ethical or professional.

| would need to adm ni ster psychol ogical tests to

him observe him over a longer period of tinme, read

police reports and the I|ike, and consider other

people’s recollections of his behavior, both before

and after the crinme to reach that opinion.

(T.28: 2561-62). Dr. Coldstein added he could render an opinion

by separating out the German information, but “leaving that out

| think detracts from the strength of ny opinion ... the
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elimnation of that is, for nme, an inportant piece of data.”
(T.28: 2562).

Dr. Shapiro testified his opinion would be “conpletely the
same” wthout the German case. (T.29: 2760). However, Dr.
Shapiro admtted that he considered Coday’'s reaction to the
recei pt of divorce papers in jail as relevant to how he reacted
on July 11, 1997 (with Gonmez) as well as the German incident to
get a full and accurate assessnent of Coday’s nental condition.
(T.29: 2762-63).

Dr. Vicary reviewed various materials including Coday’ s
psychiatric records from the United States and GCermany (T.29:
2768) . This doctor could separate out the German information
and still render the sanme opinion on nental health mtigation
(T.29: 2769, 2772-73). However, Dr. Vicary admtted that the
German information was inportant in his assessnent as to whet her
Coday suffered the sanme nental condition in Germany and on July
11, 1997. Dr. Vicary also confessed that he wants to nmake an
accurate assessnment and would not want to ignore the Gernman case
information. (T.29: 2773-74).

In ruling after hearing fromDr. CGoldstein, the court noted:

First of all, with respect to the cross exam nation,
| don’t think that it’s ... for the Court to say, what
is or is not an inportant factor for an expert to
consi der.

And | think sinply the fact that the expert says,
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| can consider it, but it would only strengthen ny
opinion -- | don’t think unilaterally that this nmeans
that the Court should just accept that, and then the
other side would have no right to cross exam ne on
t hat .

| understand the prejudicial effect of it, but |
think that if he is going to testify, and render an
opinion, | think the side against whom that opinion is
being offered, if you will, is entitled to a full and
extensive cross examnation on the information that
they take into account in rendering that opinion.

(T.28: 2570-71). Following the other doctors’ testinony, the
court reiterated:

|’m just going to say it again that | see the
[atitude that the State would have on cross
exam nation on the nental health issue, or aspects of
the mtter as different than the matter being
presented as a statutory aggravator. | think it
becones at sone point a 403 bouncing (sic) test and |
do see it as so fundanental. | f appropriate, | wll
inject nyself and ask you to come to sidebar wthout
an objection being made if | think it’s going as a
poi nt beyond what | think is appropriate.

W'll wait and see as we get there, but as to the
i ssue of Cross exam nation, you each have an
opportunity to fully and effectively cross exam ne the
other side’s witnesses and I'mnot going to |limt you
Nei t her of you can have all worlds in that regard.
(T.29: 2776).
This Court has reaffirmed that a defense expert may be
cross-exam ned by the State on those substances which were used

in formulating his opinion. See RRmmer v. State, 825 So.2d 304,

326 (Fla. 2002) (permtting exam nation of defense nental health

doctor regarding defendant’s crimnal history); Davis v. State
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698 So.2d 1182, 1191 (Fla. 1997); Jones v. State, 612 So.2d

1370, 1374 (Fla. 1992) (finding defense opened door to cross

exam nation by expert’'’s reliance on defendant’s crim nal

hi story); Miehleman v. State, 503 So.2d 310 (Fla. 1987); Parker
v. State, 476 So.2d 134, 139 (Fla. 1985) (opining “it is proper
for a party to fully inquire into the history utilized by the
expert to determ ne whether the expert’s opinion has a proper
basis.”). As the record reflects, the experts utilized the
German case in formng their opinion, hence such is proper
fodder for cross exam nation and would allow the jury to assess

the credibility and weight of the experts’ concl usions.

Coday points to Schwartz v. State, 695 So.2d 452 (Fla. 4th
DCA 1997), for the proportion that an expert’s testinony could
be limted when certain portions are unfair or prejudicial. The
case is not on point in that it rests upon a finding that an
expert may not bolster his opinion on direct examnation by
reporting other experts had agreed with him Such is not the
case here. The State was nerely interested in testing the
experts’ opinions based upon the naterial each reviewed.
Moreover, to |imt the alleged prejudicial effect, the court had
agreed to stop the proceedings should it find that the State was
approaching prejudicial informtion. Absent such concl usi on,

full cross examnation on the material the experts used was
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appropri ate.

Also relied upon by Coday is Erwin v. Todd, 699 So.2d 275,

277-78 (Fla. 1997). However, Erwin is distinguishable. At no
point did the <court find that the German records were
i nadm ssible for nental health consideration. They just could
not be used as evidence of a prior violent felony conviction
As such, Erwin is not an inpedinent to the court’s ruling bel ow

Moreover, to the extent that Erwi n suggests that an expert’s
testinony could be curtailed, such does not apply in this case.
These doctors all reviewed and relied upon the Gernman
mansl aughter material to develop their opinions regarding
statutory mtigation and in describing it, used such phrases as:
(1) “an inportant piece of data”; (2) necessary “to get a full
and accurate assessnent;” and “inportant” information. The nere
fact the doctors reviewed and relied on this information on sone
| evel makes the matter proper for cross-exam nation. To permt
the defense to try and excise that information later and obtain
the benefit of the experts’ opinions w thout subjecting themto
full cross-examnation is unfair and |eaves the jury with an
i nconpl ete picture.

Even if the court should have ruled that the German case was
not an appropriate topic for cross examnation, the matter is

harm ess beyond a reasonable doubt. DiGuilio, 491 So.2d at 1139.
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The defense presented Dr. Brannon, a psychol ogist, who defined
and expl ained the two nmental health conditions which would | ater
be presented at the Spencer hearing. He also identified certain
personality traits which, according to the DSM4 manual, went
along with those conditions. (T.30: 2803-12). The defense
presented lay wtnesses who discussed Coday’'s history and
interactions with friends/famly. (T.28: 2476-2533; T.29: 2639-
70, 2673-86, 2700-34, 2782-2801). Fromthis, the defense argued
in closing that wthout the nental illnesses Coday has, there
woul d have been no crinme and the statutory mtigators of “severe
ment al / enoti onal di sturbance” and “ability to conform conduct to
the requirenents of the law were substantially inpaired” were
established (T.31: 2922-23, 2926-41). Thus, the sane basic
information was presented to the jury from which it could
determne whether the statutory mtigation was established.
Hence, the court’s ruling on the German case was harmnl ess beyond
a reasonabl e doubt .
PO NTS XIV - XVI

THERE WAS NO ABUSE OF DI SCRETI ON | N DENYI NG

THE DEFENSE REQUEST TO | NTERVI EW

DELI BERATI NG JURCRS, I N REJECTING A SPECI AL

VERDI CT FORM I NSTRUCTI NG THAT NON- VOTES

WERE LEGAL | SSUES FOR THE COURT TO DECI DE

(restated)

Def ense counsel sought to interview the penalty phase jury

during its deliberations stemmng from a question posed by the
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jury regarding the need for all jurors to cast a vote. Because
of the jury question, counsel sought a special verdict form
which would allow for non-votes, and objected to the court
explaining that non-votes were a legal matter for the court’s
concern only. It is these rulings which Coday asserts as error
necessitating a new penalty phase. The court did not abuse its
discretion in denying individual voir dire of the deliberating
jurors, rejecting the defense request for a special verdict, or
in telling the jury the neaning of non-votes was a |legal matter
for the judge to determ ne. So informng the jury did not

violate Caldwell v. Mssissippi, 105 S. C. 2633 (1988). Thi s

Court should affirm
Review of a decision to deny juror interviews is abuse of

di scretion. Shere v. State, 579 So.2d 86 (Fla. 1991); Gonzal ez

v. State, 511 So.2d 700 (Fla. 3d DCA 1987). Whet her a speci al
verdict form is appropriate rests wthin the trial court’s

di scretion. Patten v. State, 598 So.2d 60 (Fla. 1992) (finding

no constitutional basis to require special penalty phase verdict

forms); Castro v. State, 472 So.2d 796, 798 (Fla. 3d DCA 1985)

(concl udi ng where special verdict fornms are not nandated, denial
is left to court’s discretion). The instructing of the jury is
reviewed for abuse of discretion. Parker, 873 So.2d at 294;

Janmes, 695 So.2d at 1236. Di scretion is abused only when the
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judicial action is arbitrary, fanciful or unreasonable. Trease,
768 So.2d at 1053, n. 2.

Upon greeting the jurors each day, the court inquired of
them as a whole, whether they had followed the court’s
adnoni ti ons about contacts outside of court regarding the case.
(see exanple T.29: 2638-39, T.31: 2881-82) Due to the defense
concern about publicity between the guilt and penalty phases,
individual voir dire was conducted (T.27: 2327-2436). Such
resulted in the excusal of three jurors. (T.27: 2406-09, 2413
2426-27). After the jury had been deliberating for a period of
time, a note was sent to the court asking to break for the
evening and inquiring if all jurors nust cast a vote. (R 5:710;
T.30: 2976-86). The judge excused the jury for the night
w thout answering the question so that the parties could
research how best to respond. (T.30: 2976-86).

The next norning the defense reported that an Allen?® charge
woul d not be appropriate, but that no case had been found on
poi nt . Counsel asked for individual voir dire to determne if

each juror were confortable in the deliberations, if any felt

pressure, and whet her the jury had discussed excluded
information, i.e., the German manslaughter conviction. (T.32:
2989-93). Relying on Derrick v. State, 641 So.2d 378 (Fla.

2ZAllen v. United States, 164 U.S. 492 (1896).
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1994), the court re-read the jury instructions related to an
advisory verdict and that such did not have to be unani nous;
that a death recomrendation nust be by majority vote, and that
a tie vote would be a life recomendation as would a mgjority
vote for Ilife. (T.32: 3013). This answer pronpted further
inquiry by the jury resulting in the court instructing:
Ladi es and gentl enen, whether an undeci ded vote is
deened a |life vote, that is a legal matter for ne to
deci de, and you should not concern yourself with that.
It's sinply a question and a legal matter for nme to
deci de and you should not concern yourself wth that.
| encourage you to vote. | cannot force you to vote.
| will not force you to vote.
Your verdict fornms should reflect the votes of
those of you that you feel that you can vote. Nobody
is being forced to vote. W encourage you to vote.
Again, the verdict formwll reflect the vote of those
of you that feel you are capable and in a position to
vot e. But what the affect of a non vote is, that's a
|l egal matter for nme to be concerned wth.
Don't concern yourself with that.
(T.32: 3033-34). During the discussion on how best to instruct
the jury, the court denied the defense request for a verdict
form allowng for the recording of a non-vote (T.32: 3025-26,
3030-31). Subsequently, the jury returned a nine to three vote

for death (R 5: 716; T.32: 3035-38).2%

24The jury’'s note, in a light nost favorable to the defense,
indicated that at nost two jurors were considering not voting
Gven the final jury vote, nine to three, even a two vote sw ng
in the voting would not result in a life recomendation.
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In support of his request for juror interviews, Coday cites

Robi nson v. State, 438 So.2d 8 (Fla. 5th DCA 1983). Such does
not further his position. The interviews requested in Robinson
dealt with possible juror msconduct or tainting from outside
sources. ?° Here, the jury question indicated no outside
i nfluence, even though defense counsel tried to spin the facts
in that direct. Moreover, the jury had been questioned when
they had arrived for court that day (T.31: 2881-82)2® and had
been sequestered after that (T.31: 2984-86), so it cannot be
said there was outside influence from that point onward. As
such, the need for interviews was not supported by the evidence.

It is well settled matters which inhere in the verdict wll

not be made subject to juror inquiry. Marshall v. State, 854

So.2d 1235 (Fla. 2003). As stated in Marshall:

25The record reflects the dictates of Robinson v. State, 438
So.2d 8, 9 (Fla. 5th DCA 1983) were net when the jurors were
guestioned upon their return for the penalty phase. (T.27: 2327-
2436) . The judge was not required to question the jurors a
second tinme on the oft chance they may report sonething
different nerely because the jurors had yet to reach a
sentenci ng verdict and possible two jurors were undeci ded at one
point in tinme. See Derrick v. State, 581 So.2d 31, 35 (Fla
1991) (finding adnonitions that jurors should not read nedia
reports on case and | ater acknow edgnent by jurors that they had
not read articles cured any error in not questioning jurors
sooner) .

26Only Juror Rooney reported being approached, but such did
not even inply that the comment was about Coday' s trial. No
other contacts or inproprieties were noted. (T.31l: 2874-76,
2881-82).
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A juror is not conpetent to testify about matters
inhering in the verdict, such as jurors' enotions,
mental processes, or mstaken beliefs. See Baptist
Hosp. v. Maler, 579 So.2d 97, 99 (Fla. 1991); State v.
Ham [ ton, 574 So.2d 124, 128 (Fla.1991); see also §
90.607(2)(b), Fla. Stat. (1999). However, jurors may
testify as to "overt acts which mght have
prejudicially affected the jury in reaching their own
verdict." Hamlton, 574 So.2d at 128;

Marshall, 854 So.2d at 1240 (footnote omtted). Matters that
“inhere in the verdict” have been defined as “‘those which arise

during the deliberation process.”” Sconyers v. State, 513 So.2d

1113, 1115 (Fla. 2d DCA 1987). See Mtchell v. State, 527 So.2d

179, 181 (Fla. 1988). Thus, the statute forbids judicial
inquiry into the jurors’ enotions, nental processes, m staken

beliefs, or understanding of the applicable |aw See Devoney

v. State, 717 So.2d 501, 502 (Fla. 1998); Baptist Hosp. V.

Maler, 579 So.2d 97, 99 (Fla. 1991); State v. Hamlton, 574

So.2d 124 (Fla. 1991).

Here, the defense was seeking exactly what it was not
permtted to seek, i.e., how the jury felt about its
del i berati ons, what they were discussing, and what evidence they
were relying upon in deliberations. There had been no
all egation of inpropriety on the part of the jurors. The jury
was nerely noting that some jurors were as yet undecided, and
i nqui red whet her everyone had to vote. The jury was not stating

that any one juror would/could not vote. Such question was
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asking for qguidance, not reporting outside influence or
m sconduct . Consequently, there was no basis for invading the
jury process to inquire about the jurors deliberative process.
The juror interviews were denied properly.

Simlarly, there is no provision for a verdict form which
provides for undecided votes. The instructions call for
deli berations on the sentencing issue and inforns the jury that
a mpjority is required for a death recommendation as a tie vote

would be a life recomendati on. As a related matter, an Allen

charge in a capital penalty phase is inproper. See Phillips v.
State 705 So.2d 1320, 1322 (Fla. 1997); Derrick, 641 So.2d at

35-36; Patten v. State, 467 So.2d 975 (Fla.1985); Rose v. State,

425 So.2d 521, 524-25 (Fla. 1981), disapproved on other grounds,

Wllians v. State, 488 So.2d 62 (Fla. 1986). Wiile an Allen

charge is inproper, case |law provides that the judge should re-
instruct the jury on the law when there is an inquiry about
voting and that such does not anobunt to an Allen charge. See
Derrick, 641 So.2d at 35-36. That was done in this case.

What Coday conpl ai ns shoul d not have been done was to inform
the jury that the manner in which an undecided vote would be
counted was a legal matter for the court’s consideration only.
Coday asserts the second notification amounted to an Allen

char ge. However, as the record reflects, the court was not
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telling the jury it had to deliberate further or that any juror
had to cast a vote. The court was nerely telling those jurors
who felt they could vote to so indicate and how the non-votes
were to be counted was not their concern. This is in no way
equivalent to an Allen charge, in fact, it was nerely a
continuation of the initial re-reading of the standard
instruction and answered the jury’s question directly.

Wiile the trial court may have thought the re-reading of the

standard instruction could be construed as an Allen charge, this

Court has resolved the matter differently. Coday has not
offered anything to underm ne that concl usion. See Phillips

705 So0.2d at 1322 (finding no harmin telling jury, with two
jurors refusing to vote, that the remaining were “to take a vote
fromthe ten jurors wlling to vote and to record the vote as it
stood. The trial court noted that it would consider any refusa
to vote as a vote for life inprisonnent.”); Derrick, 641 So.2d
at 380.

Coday’s citing of Warren v. State, 498 So.2d 472 (Fla. 3d

DCA 1986) and States v. Seawall, 550 F.2d 1159 (9th Cr. 1977)

IS not persuasive. Both dealt with guilt phase deliberations
and repeated Allen charges. Here, it has already been
established that re-reading the standard instruction is not an

Al l en charge. Derrick, 641 So.2d at 380. Moreover, the jury
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was told the verdict form should reflect the votes of those who
felt they could vote, but the court would not force anyone to
vote. Phillips 705 So.2d at 1322.

Li kew se, Rose, 425 So.2d at 521, as found in Derrick, is
di sti ngui shabl e. In Rose the jury was indicating a deadl ock,
seeking guidance, but had not concluded its deliberations.
Here, there was no deadl ock even suggested as the jury clearly
indicated that it wanted to continue deliberating, as there were
sone undecided jurors, and wondered if every vote had to be
recorded as a life or death vote (R 4: 710). Under Derick, the
proper response was given. See Phillips, 705 So.2d at 1322.

Moreover, as recognized in Derrick, the jury had not
conpleted its deliberations. Consequently, when the final
recomendation was reported, the vote was nlne to three and
constituted the jury's recomendati on. See Derrick, 641 So.2d

at 380; Rose v. State, 461 So.2d 84, 85-86 (Fla. 1985)

Coday’ s suggestion that the failure to provide a line for
the undecided votes is not well taken. The jury was told to
pl ace on the verdict the tally of those who could vote. There
was no need to identify the nunber of wundecided votes as that
could be calculated from the final count. The trial court
foll owed the precedent of this Court in Derrick and it has not

been shown erroneous. The resulting recommendation is valid.
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As his final point, Coday suggests the instruction that the
undeci ded votes were not to be of concern to the jury as they
were a legal matter for the court was error under R ng v.

Arizona and Caldwell v. Mssissippi, 105 S . Q. 2633 (1988). He

has not pointed to a cite in the record where the trial court
was advised of a potential Caldwell violation. As such, the

matter is not preserved. Archer, 613 So.2d at 446; Steinhorst,

412 So.2d at 338.
However, if this Court reaches the nerits, the State
reincorporates its response to Points VIII and IX to re-

establish that Rng is not applicable to Florida s capital

sent enci ng. Also, Ring is a Sixth Amendnent case, where as
Caldwell is an Ei ghth Amendnent issue, thus, the instructing of

the jury regarding its sentencing responsibility 1is not
inplicated by Ring.

“To establish a Caldwell violation, a defendant necessarily
must show that the remarks to the jury inproperly described the

role assigned to the jury by local law.” Dugger v. Adans, 489

U S. 401, 407 (1989). This Court has recogni zed repeatedly that
the jury's sentencing role is advisory, and the standard
instructions adequately, correctly, and constitutionally advise

the jury of its responsibility. Cook v. State, 792 So.2d 1197,

1201 (Fla. 2001); Brown v. State, 721 So. 2d 274, 283 (Fla.
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1998) . The judge here gave the standard instruction and his
subsequent direction for the jury not to concern itself with the
consequences of an undecided vote does not dimnish or detract

fromthe responsibility.
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully
that this Court affirm Appellant’s conviction and sentence of
deat h.
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