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PRELIMINARY STATEMENT

Appellant was the defendant and Appellee the prosecution in the Criminal
Division of the Circuit Court of the Seventeenth Judicial Circuit, In and For Broward
County. The partieswill be referred to as they appear before this Court.

The Symbol “R” will denote the Record on Appeal and will include
transcripts of pretrial hearings (Vol.1-8).

The Symbol “T” will denote the Transcripts.

The Symbol “SR” will denote the Supplemental Record on Appeal.

The Symbol “A” will denote the Appendix to this brief.
STATEMENT OF THE CASE

On November 13, 1997, Appellant, William Coday, was charged by indictment
with premeditated murder. R. 9. Jury selection began on March 25, 2002. T. 1-200.
At the close of the state' s case, and at the close of all the evidence, Appellant moved
for ajudgment of acquittal. T. 1745, 1749. Appellant’ smotionsweredenied. T. 1746,
1749. Appellant was found guilty as charged. R. 633, 822-824.

Thejury’ srecommendation was 9-3 for the death penalty R. 831. On July 26,
2003, the trial court sentenced Appellant to death. R. 828-844. A timely notice of
appeal wasfiled R. 850. This appeal follows.

STATEMENT OF THE FACTS

GUILT PHASE

Thaddeus Janik testified that on July 11, 1997, hewent to Appel lant’ sapartment
to check on Appellant. T. 890. Janik had been told that Appellant was distressed and



suicidal. T. 890. Janik discovered awomen’sbody onthefloor. T. 893. Thewoman
was Gloria Gomez.

Officer Chris Reyestestified that he responded to the scene on July 13, 1997,
at 2pm. T. 904. Reyeswasthefirst officer at the scene. T. 904. The body wasin a
pool of blood in the bedroom by the doorway. T. 901. There didn’t seem like a
struggle in the living room. T. 903. There was no disturbance at all. T. 903.

Detective Tom Hill testified that he was dispatched to the crime scene on July
12,1997 at 3 pm. T. 998. The body was located in the back bedroom. T. 1000.
Therewasgift-wrapping paper on atablewith asalt and pepper set. T. 1010. Hill only
noticed blood in the bedroom and only in a small area T. 1037. The blood was
concentrated in one area- thelower part of theroom. T. 1038. Everything waswaist
down for the most part. T. 1038. Nothing in the room appeared to be disturbed. T.
1038. All the blood was found in the bedroom areaitself. T. 1039. The body had
smears of blood instead of drops of blood. T. 1041. A phone cord was wrapped
around her throat - but not asaligature. T. 1042. Somehow during movement she got
caught upinthecord. T. 1042. The cord was never applied in arestrictive manner.
T. 1042. A blood splatter on abookshelf was consistent with ablunt object striking.
T. 1043. There were not many blunt force patterns. T. 1043.

Dr. Eroston Pricetestified he performed the autopsy on GloriaGomez. T. 1184,
1186. The cause of death wasmultiple blunt and sharp forcetraumainjuries. T. 1250.
Dr. Price was unable to concludein this case when consciousnesswaslost. T. 1253.

A number of different blows could have caused a loss of consciousness. T. 1253.



Gomez could have been unconscious even though shewasalive. T. 1253. Dr. Price
was unableto tell the sequence in which the woundswerereceived. T. 1214. There
wereatotal of 144 external injuries. T. 1187. Fifty-seven (57) injurieswerefrom blunt
force. T. 1187. Blunt force injuries can result from a blunt object or afall to the
ground. T. 1181. There were atotal of 87 sharp force injuries. T. 1187. The blunt
impact injuriesto the scal p and forehead werethemost life-threatening injuriesGomez
received, as well as stab wounds to the chest, abdomen and right lung. T. 1250.
Based on the hemorrhaging she had, Gomez did not live very long. T. 1245. The
woundsto her abdomeninvolved very little hemorrhage which means shewason her
last respirations. T. 1233. Gomez Received numerousinjuriesto her head, neck, face
andteeth. T. 1215-17. All thewoundstotheheadwerelife-threatening. T.1224. The
head injuriesinvolved significant brain damage. T. 1246. Thebluntimpact injuriesto
the scalp and forehead were the most life-threatening. T. 1250. The wounds to the
head could render apersonunconscious. T. 1224-25. Therewerea solife-threatening
stab wounds to the chest and abdomen. T. 1250. There were incised wounds by a
knifetothelegsaswell asmultiple cutstothe hands. T. 1198, 1233-34. Thewounds
to the arms and hand are consistent with defense wounds. T. 1242. However, they
might not have been defense wounds because Gomez may have been consciousat that
time. T. 1243.

Oriola Laverde testified that her son and Gloria Gomez were planning to get
married. T. 1295. Gomez told her that Bill told her hewas diagnosed with skin cancer
and wasgoingtodie. T. 1302. Gomez had promised Bill that shewould seehim. T.
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1297.

Kirk Demyan testified that he works for Delta Airline and Appellant made
arrangements on July 10, 1997, to fly from New Y ork to Paris. T. 1409, 1411. The
reservation lapsed because he did not buy histicket by 11 pm. On July 11. T-1412.
However, Appellant did purchasetheticket onJuly 12. T 1412. Records show that he
used his credit card and boarded the flight. T. 1413. Every transaction was donein
Appellant’sname. T. 1415. Theticket cost $1,285.91. T. 1415.

Al Lopez testified that he works for American Airline and that on July 11 at
3:52pm aoneway ticket fromMiami to New Y ork was purchased for William Coday.
T 1401-04. According to records, Appellant boarded the flight and Maria Stofka sat
next to him. T. 1405.

Gary Forsythe testified that he works for U. S. A. Bank. T. 1417. Records
show that Appellant’ credit card was used on July 11, 1997, to purchase aMiami to
New York airline ticket. T. 1424. A round trip New York to Paris ticket was
purchased onJuly 12. T. 1425. A chargetotheMarriotinNew Y ork occurred on July
13. T. 1426.

Easter Roberts testified that she was Appellant’s supervisor at the Broward
County Library in 1997. T. 1428-29. Appellant was over theinternational language
collection. T. 1429. Part of hisjob wasto familiarize himself with the availability of
books in Spanish, German and French. T. 1445. There were no authorized business
tripsfor Appellantin July of 1997. T. 1432. Roberts had noticed Appellant changing

over time. T. 1444. He looked like he was in an overload situation. T. 1444. Co-



workers became concerned when he did not show up for work. T. 1435. His
apartment was called but there was no answer. T. 1435.

Salisha Ramdass testified that she worked at City Credit Company and that
Appellant had two accounts. T. 1459, 1483. On July 10, 1997, Appellant withdrew
$6,000 and took $2,000 of that money to purchasetraveler’schecks. T. 1472, 1488.
This left balances of $645.47 in his savings account and $653.49 in his checking
account. T. 1480-81, 1484.

Eunice Polloway testified that she worked for BellSouth and that Appellant
called; American Airlineson July 9, Brazilian Airlines3timeson July 8and 9, U. S.
Airways on July 9; and United Airlineson July 9. T. 1498-1502.

Darcel Saiztestified that he previously dated GloriaGomez and wasstill friends
with Gomez at thetime of her death. T. 1530, 1538. Saiz saw Appellant and Gomez
together in January of 1997. T. 1536. Gomez told Saiz that they were boyfriend and
girlfriend. T. 1537.

Sergeant John Russel| testified that he was ahomicide detectivein New Y ork
City. T. 1581. On October 15, 1997, he and Detective Greco took Appellant into
custody and placed him under arrest. T. 1587, 1588. Appellant had possessionsina
blue plastic bag. T. 1588. Appellant would later agree to speak. T. 1597. Russell
walked in and out of the interview room a number of times. T. 1599. Russell saw
Appellant writing on apad. T. 1599. Russell identifies state’s exhibit AAA which
contains his signature on each page. T. 1599. Appellant did not offer resistance or

givethepoliceproblems. T. 1615. Hewasvery cooperative. T. 1615. Russel| testified
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that Appellant told him when Gomez first came over they talked about marriage and
children. T. 1618. Appellant told her he wanted her back permanently. T. 1618.
Appellant told her if he couldn’t get her back he was going to kill himself. T. 1618.
Appellant offeredto give her all hisrarebooks. T. 1618. Appellant never indicated to
Russell that he had planned to kill Gomez. T. 1618.

Appellant’ sstatement to policewasintroduced into evidence as State’ sExhibit
53. SR. Inthe statement it is said that when Gomez came over Appellant told her of
theimportanceof their relationship. SR, T. 1610. Appellant told Gomez that hecould
not go living without her and intended to get on a plane and go somewhere and kill
himself. SR, T. 1610. Appellant indicated that he was serious and had made
reservations and pointed to his packed bags. SR, T. 1610. They went into the
bedroom where Appellant said that once he was gone she could have everything of
his. SR, T. 1610. Appellant said he wanted Gomez back and not to leave. SR. Gomez
told Appellant that hehad over idolized her. SR. Appellant answered that she had told
him sheloved him. SR, T. 1612. Gomez responded that she never loved him the way
he had thought. SR, 1612. Appellant felt himself entering a state of shock. SR, T.
1612. Appellant then broke into a demonic rage. SR, T.1612. Appellant struck
Gomez first with hisfirst and then he picked up ahammer lying on top of the yellow
pages and struck her on the head. SR, T. 1612. She fell. SR, T. 1612. Appellant
swungagainwhilescreamingandyelling. SR, T. 1612. Appellant lost hisbalanceand
landed ontop of her. SR, T. 1612. She grabbed the hammer. SR, T. 1612. Appellant

picked up another hammer and struck her again. SR, T. 1612. Shewasbleeding and
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tried to get up. SR, T. 1612. Appellant doesn’t remember when, but he got a knife
from the kitchen top and began to stab her. SR, T. 1612. They were both screaming.
SR, T. 1613. Appellant stabbed her in the neck and held the knifethere. SR, T. 1613.
Shemuttered somewords. SR, T. 1613. Appellant knew shewasdead. SR. Appellant
felt himself returningto normal. SR, T. 1613. Appellant stood over her and cried out
“oh no, not Gloria” SR, T. 1613. He stood over her for some time and finally
realizedthat hehadkilled her. SR, T. 1613. Appellant wondered why all that demonic
rage had not turned itself on him. SR, T. 1613. Appellant decided that he must die.
SR, T. 1613. Appellant decided to leave the country and write about what had
happened. SR, T. 1613. Appellant thought that perhaps he might cometo understand
how this happened. SR, T. 1614. Appellant flew to Paris. SR, T. 1614. If Appellant
did not succeed in killing himself, he would return and turn himself in. SR.

Detective Michael Wally testified that he used to work for the Fort Lauderdale
PoliceDepartment. T. 1624. Wally received acall from TooskaAmiri, informing him
of Appellant’sarrest. T. 1831. Wally went to New Y ork and met with Appellant. T.
1633. Appellant was cooperative. T. 1834. Wally inventoried ablue bag that wasin
Appellant’ spossession. T. 1638. Included in the bag was awallet and abook called
“Crepusculo.” T. 1638. Appellant said he had taken Gomez’ swallet so hewould have
something of hers. T. 1641. Appellant had no intent of robbing Gomez. T. 1641.
Crepusculo consisted of two notebooks containing 250 pages. T. 1641.

Crepusculo was introduced into evidence as part of State's Exhibit #54. SR.

In the writing Appellant continuously and obsessively laments over his thoughts of
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loving and losing Gomez:

More and more | began to fear theworst: you were leaving me. | would
have most likely succumbed to total despair and madnesshad it not been
for that one short, cryptic message you left on my answering machine
that Saturday night at 10:30 pm. A message so ssmpleyet so telling; so
concise, yet so richly fraught with promise and hope: “Bill, | loveyou”.
Y our tone, your tempo, the cadence, the pause — all of these things
conspired to makethat message sound genuine, heart-felt, true. Yes, you
still loved me, you had not left me, you were just getting yourself
straightened out, pulling yourself together, but you knew where you
belonged - - with me. | drew so many optimistic, positive conclusions
from that message, dear Gloria, that | wasableto find sufficient strength
to go on, to maintain the fantasy. | will never know what your motives
wereinleaving that message, what effect you had intended it to have, if
any, onme; all | know isthat it affected me considerably, giving mehope
when it appeared that al was lost.
* * *
| realized that unless | saw you and talked to you soon, | would end up
in a psychiatric hospital, maybe even by the end of the week. | was
losing it, dear Gloria. | could not go on any longer. My mind had
become a battlefield, where a war raged incessantly on between my
emotiong/rationalizations/fantasies, and my besieged, but unyielding
reason. This mental war had now intensified to such a degree that if
occupied my entire mind, all thetime. | could think about nothing el se.
Andl fet-- | felt asif | weregoingtofall apart, disintegrate emotionally
at any given moment.
* * *

That night, that Sunday night, as| lay inbed, | contemplated my options.
Seek a psychiatrist? No, no, not that again. | didn’t have the money |
would need on analyst, and lots of sessions. This was not a case of
normal depression or existential confusion. Thiswas something worse,
something deeper. And | would be stuck in therapy forever, | thought.
Broke forever. No, | couldn’t go back. A long trip? Just pack up my
bags and leave - - go to Paris, then just see what happens? This seemed
morereasonable. More appealing and take off, Just...escape, run away.
Why not?| couldn’t function normally anyway. | couldn’t work, | spent
all my time depressed, daydreaming, away in some other world; | could
no longer read or do anything. For that matter. | was already gone, for
all practical purposes. | had enough money to survive for a couple of
months. It might work. Suicide? Certainly death was preferable to my
current mental anguish. But, | could not kill myself unless| knew you
were definitely gone. | decided that running away was the best option.
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It left everything open. Unlike death and prolonged therapy, it possessed
an element of unpredictability in outcome. But beforetaking off, leaving
everything behind, | would first haveto talk to you, seeyou. Andto do
that. | would have to take action. | would have to contact you.
* * *

| started to pace, back and forth, asthe horrifying sense of helplessness
and panicoverwhelmed me. | felt my stomach knotting up, my breathing
getting rapids, my chest tightening painfully. “This can’t be happening.
It can’t be...surely they’re not going to do this to me? Why is Gloria
allowing thisto happen? Why can’t she call mefromtheir phone? Why
can't she talk in their presence? What is the hold these people have on
her? As| asked myself these questions, aoud, | felt myself on the verge
of suffocation from the chest contractions. | was surethat now madness
had finaly descended upon me. Now | was losing it. Finaly.
Completely. And all because of something so exceedingly smpleasthe
mere failure to communicate.

Panicking from the physical responsesof my body, | flung myself
onto the sofatotry to catch my breath. After afew minutes, | felt myself
more relaxed, my breathing under control.

* * *
| went to work that day, far off in another world. Theworld of amanin
despair, theworld of aman clutching to hislast hope, knowing hissanity
Isat stake. A man counting the hours, the minutes.

That evening, | packed my bags. If | were doomed to go away, to lose
it, | would at least try to escape. | would see Paris. If | had no hopeleft,
| would at least diein Romeor in Greece- - not there, inthat appartment,
surrounded by all those memories, and that stifling atmosphere of
confusion and helplessness. Could | leave without seeing you? | didn’t
know. But | had to believe that thiswas my only alternative. | couldn’t
envision myself in a Florida mental hospital at the end of the week.
Insanity or suicide in Europe seemed infinitely better.
* * *

| was losing it .... better call and make those reservations for
Paris...better...I didn’t know what to do, or think.

Thenext day, Thursday, | saw Ricky at work around 4:30 pm. | told him
what was happening to me mentally. He had known about the
relationship, but | only told him about the intensity of it, the hopes of
marriage, domestic life, etc. Now | told him | waslosing it. “Y ou need
to get out of here, out of Florida, fast...or you'll crack, Bill.” Hegave me
his pager# and told me to call. He could see what was happening to
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me...the others probably could too. | had been, for some time now, off
in my own disturbed world. | wanted to tell somebody what was
happening but what could anybody do? They would all tell me to seek
professional help!

* * *
Yes, you, my Gloria were still there. You were going to be here
tomorrow. Wewould talk it all out. Y ou would come back...

| remember thinking this, repeating it over and over: “you
were going to come back.”

| remember saying no, it was only because of the cancer;
you were not coming back...

| remember me imagining you there at my doorstep, me
falling to my knees and begging forgiveness...

| remember calling your sister that night in Bogotatelling her
that you had |eft me, that | wasnow dying of cancer, and all
was lost...

| remember gettingin bed withyour night gown and photos
there with me...yes, you were coming back...

* * *

| waited and waited. At 10:00 | began to look at the window every 10
minutes anxiously expecting to seeyour car. By 11:00, you had still not
reached. | kept waiting. By noon, | had begun to worry. “No, no,
no...not again...no, please God no....” at 12:30 | was on the verge of
dialing the Laverde's, but | didn’t want to have to confront areality |
knew | could not handle a second time | began to pace the appartment.
“She’s got to come, she's got to come, she will, she will, she will...”
You did. Finally, around 1 pm.

| met you at the patio door. Y ou kissed me, held my right arm, and |
escorted you in.

Wesat down onthesofa. Yes, youwould likeabeer. Webegantotalk.
At first, just pleasantries.

* * *

.| told you | didn't care if | died; in fact, | would just assume die,
because | could not continue living without you. | wasalready planning
to leave, to go seek my end, | even showed you my packed flight bag.
Nothing mattered, life was not worth preserving if | did not have you.
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Y ou weremy life, you had given me new life, had enabled metolivein
away that nobody else could offer me. Your love, our love, was the
only thing | cherished, the only thing | wanted...

| don’t remember anything else, dear Gloria. Only returning to my
senses, looking down, seeing methere on top of you, the knife plunged
deep into your throat, and blood everywhere, you crying out, why Bill
why, and uttering those final words...

| slowly stood up, looked down, felt your arm lose its strength, and
watched you die. | watchyou dieevery day, every night, and thousands
of momentsin between, dear Gloria, the sameterrifying image, | seeif
again now, even as| write these words, thousands of miles away many
weeks afterwards, it will never leave me, never, never leave me...

| left you there, blood everywhere. My God, my God what did | do, not
Gloria, not Gloria, oh my God, not her, not my Gloria...
* * *

Kill myself first. | would writeyou, dear Gloria, my poor sweet Gloria,
| would writeyou and tell youwhy | couldn’t live without you, why you
meant so much to me, why | had to see you again, how much | suffered
duringthosefinal 5weeks. | ran, knowing they would find you, knowing
that sooner or later, they would find me, alive or dead. | ran, hoping that
a least |1 cold find some place where | could write and tell you
everything.

| ran, knowing I had confronted the demon-AGAIN! That, dear Gloria,

| could never explain - - to you, to myself, to anybody. Why this

horrible, dormant destructiveforce - - why in me?Why inme? Why did

it not destroy me? Why you? Why, why, why??

| ran, dear Gloria, | felt you there, because it wastoo late, you had died.

Forgiveme, pleaseforgiveme, Gloria- - | never, ever, ever, wanted it to

end like this.

Maria Stofkatestified that sheflew from Miami toNew Y ork on July 11, 1997.
T. 1669. The person seated to her right did not display any unusual behavior. T. 170.
Stofka did not notice any injuries. T. 1671.

Tooska Amiri testified that she used to be married to Appellant. T. 1675.
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Appellant wasarrested in Amiri’ sapartment in October of 1997. T. 1690. Appellant
caled Amiri two weeks before he showed up. T. 1691. Appellant knew he was
wanted. T. 1691. Appellant indicated that he would consider turning himself in. T.
1693-94. After Appellant, arrived, he said he was going to call the police but first
wanted to call family and friends to say goodbye. T. 1697. The next morning the
policearrested Appellant after thephonecalls. T. 1698. Amiri wasnot fearful of being
aonewith Appellant. T. 1703. Appellant’ sbed had aproblemwithitsframe. T. 1704.
Appellant kept a hammer near the bed in order to keep the frame in place. T. 1704.
Amiri aso had ahammer. T. 1704. Amiri noticed that Appellant had changed since
May of 1997. T. 1705. Shefirst thought he might have aids because he had lost so
much weight and was extremely depressed and crying all thetime. T. 1705.
PENALTY PHASE

Reverend Fred Guzman of the Cavalry Church testified that he is also the
Chaplain at the Broward County Jail. T. 2476. Appellant and Guzman would discuss
theBible. T. 2477. Appellant stated that he had felt bad about what had happened. T.
2477. He expressed remorse on several occasions. T. 2477. They went over the
scriptures including forgiveness. T. 2484.

Rayma Coday testified that Appellant is the son of her ex-husband. T. 2485.
They were married for 19 years. T. 2485. Bill, Sr., loved Appellant, but they did not
know how to connect with one another. T. 2486. Both had problems expressing
emotions. T. 2487. The father and son never connected on an emotional level. T.

2487. Appellant was polite and nice, but could not relate emotionally. T. 2487.
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Rudy Beatty was an acquaintance of Appellant at work. T. 2493. In July of
1997, Appellant looked terrible and was not dressed like hewasnormally dressed. T.
2494. He mumbled something about breaking up with his girlfriend. T. 2495.
Appellant was making rambling statementsand wasnot making sense. T. 2495. Beatty
told Appellant he needed avacation. T. 2495.

Appellant’s father, William Coday, Sr., testified that he is a retired |abor
relations attorney. T. 2496-97. Appellant was born 2%2 months premature. T. 2505.
Appellant was placed in an incubator for a month until he reached 4lbs. T. 2505.
Appellant wasnot physically healthy asayoungster. T. 2506. Hehad alot of allergies
and had asthmaattacks. T. 2506. He had all types of respiratory conditions. T. 2506.
Appellant had to be kept out of school until theage of 10. T. 2507. Appellant did not
bond with other children. T. 2511. Appellant taught himself to play chess. T. 2510.
Appellant studied French in high school and would teach junior high school French.
T. 2510.

William Coday, Sr., testified that A ppellant called him after goingto Europe. T.
2513. Appellant wasfrantic, confused. T. 2513. Hewas crying and said that he had
donesomething. T. 2513. Appellant said that he thought about suicide and hedidn’t
know what to do. T. 2514. Coday, Sr., told Appellant that he committed suicide
Coday, Sr., wouldunderstand. T. 2514. Coday, Sr., testified that he put hiswork first
over his children and was not involved with Appellant as he should have been. T.
2521.

Edward Weber knows A ppellant from hisLibrary employment and wasalso a
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personal friend. T. 2641-42. Appellant was bookish and a great reader. T. 2642.
Weber spoke with Appellant when he had returned to turn himself in. T. 2645.
Appellant broke down. T. 2645. Weber could not figure out the murder asit wasan
extraordinary departure from Appellant’s usual nature. T. 2646. Weber never met
anyonewhodid not like Appellant. T. 2647. Appellant went to Europetowritealong
statement exploring, as far as he could understand, what demonic quality had come
over him. T. 2648. Appellant was highly emotional and talked about how bad hefelt.
T. 2649. Appellant had terrible remorse. T. 2649. Weber was under the impression
that Appellant’ sfather may have been distant and cold during Appellant’ schildhood.
T. 2651. Appellant believed that his father was disappointed in him. T. 2652.
Appdlant isfluent in French, German, and Spanish. T. 2647. Appellant would be of
excellent usein aprison library. T. 2650. Appellant could be a counselor dueto his
gualities of warmth and human interest. T. 2651.

Marjorie Moorefield testified that she worked with Appellant at the Broward
County Library. T. 2654. Appellant wasan excellent librarian. T. 2654. Moorefield
was concerned about Appellant prior to July 12, because he was very depressed. T.
2657. Hehad lost alot of weight and “wasn’t withit.” T. 2658. Appellant had made
anew years resolution to go to Parisin July. T. 2665. Appellant helped Moorefield
when shewasill. T. 2665. Appellant had sent two men who had been inthe Broward
County Jail and Moorefield got them involved in aliteracy program. T. 2667.

Paula Coday testified that she is Appellant’ s mother. T. 2674-5. Appellant is

very sick but ison anew medication and seemsto be doing better. T. 2678. 1t would
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be devastating to lose Appellant and she doesn’t know how shewould handleit. T.
2679. Mrs. Coday can’'timagine how Gomez' sfamily must feel. T. 2679. Appellant
wasborn significantly premature. T. 2680. Hewasconstantly sick with bronchitisand
pneumonia. T. 2680. He picked up other sicknesses easily. T. 2681. Appellant’s
father did not believe the sicknesseswerereal. T. 2661. Hisfather wasvery hard on
Appelant. T. 2681. His father was “very, very cold” and rarely gave Appellant
affection. T. 2682. Hisfather was more concerned about money than hischildren. T.
2686.

Lucy Smithtestified that A ppellant wasfearful for Gomez' ssafety - particularly
duetoamafiaor drugrelated situation. T. 2703. Therewerediscussionsof Appellant
marrying Gomez dueto her immigration status. T. 2706-07. Smithreceivedacall from
Appellant on September 19, 1997. T. 2707. Appellant was distressed, crying, and
sorry for everything. T. 2707. Appellant wanted to hill himself. T. 2708.

A letter from Appellant to GloriaGomez’ smother wasintroduced into evidence
and published to the jury. T. 2711-13, Appendix.

Alan Goldstein testified that he interviewed Appellant. T. 2716. Appellant
expressed hisfeelingsof regret andremorse. T. 2717. Appellant felt guilty about what
he had done and the only thing he could do isright an explanation and then take his
ownlife. T. 2717. After the murder Appellant sat on the bed and wept because of his
feelings of remorse and regret. T. 2717.

TooskaAmiri testified that aweek beforetheincident Appellant looked asif he
had Aids and Amiri suggested that he go to Paris. T. 2722-23. After theincident he
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called her and said hewasthinking of turning himself in. T. 2723. Appellant cameto
Amiri’ sresidenceandthey cried all night. T. 2724. Appellant asked to call hisfamily
then he would call police. T. 2724-25.

Miss Abrash Coday testified that she had been married to Appellant. T. 2784.
After they divorced shestill talked with Appellant regularly. T. 2785. Appellant was
kind, loving especially with children. T. 2785. Ontheintellectual sidehewasagiant
but hisemotional sidewasdwarfed. T. 2789. Abrash’ sdaughter isstill intouchwith
Appdlant. T. 2795. For the sake of her daughter, as well as family and friends,
Appellant hasalot to offer and Abrash wantsthereto be achancefor Appellant to do
what he was sent on earth to do. T. 2800.

Dr. Michael Brannontestified that Appellant suffersfrom severe depression and
deep disturbance. T. 2806. Appellant also suffers from hallucinations, suicide
ideation, and excessive weight loss. T. 2807-08. Appellant aso has a borderline
personality disorder. T. 2811. He also suffersfrom “impulsive behavior.” T. 2812.
When his world comes apart he becomes suicidal. T. 2812. There may be aloss of
control when there is fear of abandonment. T. 2812.

Alsaro Paez testified that he is charged with 59 feloniesand isincarcerated in
theBroward County Jail. T. 2823. Paez wason the phoneinjail and asked Appellant
if therewereany numberswhich hewanted Paeztocall. T. 2831. Appellant gave Paez
some numbers. T. 2831. One of the numbers was to people in Columbia. T. 2831.
Appellant said it was Gloria Gomez' s sister’ s house. T. 2832. They did not accept

thefirst call because shedid not know Paez’ sname. T. 2832. Five minuteslater Paez
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called again and said hewas Gloria sfriend. T. 2833. Sheacceptedthecall. T. 2834.
Appellant got happy she accepted the call and had a smile on his face. T. 2835.
Appellant would have a smile on his face every time Paez got someone to accept a
cal. T. 2836. Appellant told Paez to ask for Gloria. T. 2834. The lady on the other
end of theline said she had been killed. T. 2835. Appellant told Paez to ask how she
died. T. 2835. Thelady aid by somewhitecrazy librarian and started crying. T. 2835.
Paez said he was sorry and hung up. T. 2835.
SPENCER HEARING

Dr. M. Ross Seligson testified that he was alicensed psychol ogist and wasthe
Director of Psychological Services for the Indiana Maximum Security Unit for the
Criminaly Insane. T. 3113. Dr. Seligson has spent between 30 and 50 hourson this
caseand hasexamined Appellant. T. 3114, 3116. Dr. Seligson believesthat Appellant
was under the influence of severe mental or emotional disturbance at the time of the
killing. T. 3117. Also, Appellant was not able to conform his conduct to the
requirements of the law. T. 3117. Appellant was diagnosed with a borderline
personality disorder (under DSM-4 301.83) and a severe depression recurrent with
psychotic features (under DSM-4 296.34). T. 3118. Appellant’ sfather did not want
him - he was the result of an unplanned pregnancy. T. 3121. Appellant was born
prematureand placed inanincubator. T. 3121. Appellant missed on the opportunity
to bond with hismother. T. 3122. People who do not bond at an early age have later
difficulty with relationships. T. 3122-23. Appellant was colic through the first six
months of hislife and was not able to sleep through the night. T. 3123. This caused
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alot of stress for his parents. T. 3123. When he was two he was diagnosed with
pneumonia. T. 3123. From the age of two to twelve, Appellant was seen by an
dlergist Dr. Strominger. T. 3123. Becauseof hisallergiesand being continualy ill he
missed a lot of school. T. 3123. Appellant’s relationship with both parents was
unhealthy. T. 3124. Hismother at timeswasvery cold and distant. T. 3124, 3125. His
father wasaway from homealot. T. 3125. Although he came from amaterially nice
home, inside the home therewas no affection. T. 3125. Appellant was not permitted
to expressanger becauseanger wasanegativeemotion. T. 3125. Appellant withdrew
and did not develop relationships with hispeers. T. 3128. It was easy for Appellant
to meet peopleon asuperficial level. T. 3129. Appellant did not learn how to express
hisfeelings. T. 3128. Appellant was so obsessed with Gloria Gomez that if he was
unableto haveher in hislife he contemplated | eaving the county and/or killing himself.
T. 3132. Major depression has a component of disassociation during the incident
where Appellant isnot really remembering what happened but isseeing it asablur in
his mind. T. 3132. This explains why Appellant did not recollect how severe the
incident was until later looking at photos. T. 3132. Appellant’s severe depression
resulted in at least one suicide attempt. T. 3134.

Dr. Lenore Walker is a Clinical and Forensic Psychologist who evaluated
Appelantin1999. T. 3163, 3169. Dr. Waker wasintrigued because Appellant’s1Q
test scorewas|ower than hisacademicrecordreflected. T. 3170. Emotional problems
hindered Appellant’ s score. T. 3170. Tests measuring emotional disorders showed

somevery significant serious emotion problems. T. 3170. Dr. Walker also met with
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Appelantin 2000. T. 3171. Thiswas after hissuicide attempt. T. 3171. Appellant
wasinaseriouspsychotic state. T. 3172. Dr. Walker also reviewed casefilesand test
data that she administered and test data administered by Dr. Shapiro. T. 3173. Dr.
Walker has spent over 100 hourson thiscase. T. 3173. Dr. Walker worked with Dr.
Vicary infinding theright medicationto control Appellant’ sbehavior andthinking. T.
3175. Withinareasonabledegree of psychological certainty, at thetimeof theoffense
Appellant suffered fromaseveremental illness. T. 3176. Within reasonabl e degree of
psychological certainty, Appellant was unable to conform himself to the law because
of hismental illness. T. 3176. Appellant suffered from severe depression which had
an underlying paranoid delusional disorder. T. 3178. When Appellant was about 5
yearsold someolder childrenlocked himinanempty freezer. T. 3178-79. Appellant
was terrified. T. 3179. The other children were laughing at him. T. 3179. After
banging and screaming hewasfinally released. T. 3179. Hewashysterical and heard
them laughing at himasheranhome. T. 3179. Heran to hismother, but hismother did
nothing. T. 3179. Appellant felt terrified and unsupported. T. 3179. Appellant hears
thosevoiceswhen heisterrified - likethetimebeforehetried to kill himself. T. 3179.
Heheard thevoicesinjail after the anti-psychotic medication (Risperdal) had ran out.
T. 3179. Thevoices had started when he got aletter from Tooksafiling for divorce.
T.3180. Appellantindicated that at thekilling he heard thevoicesof thegirlslaughing
at himand humiliating him. T. 3181. Thekillingwasan unplanned overkill. T. 3183.
Oncethe expl osion was unleashed there was no cognitive ability to control or contain

it. T. 3183. Appellant was not malingering. T. 3197. If Dr. Walker had to testify at
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theguilt phase her professional opinionwould bethat Appellant wasinsaneat thetime
of theoffense. T. 3210. Appellant resisted theinsanity defense. T. 3210. However,
he had a psychotic break when he viewed the photos of the crime scene. T. 3210.
Appellant realized after viewing the photosthat there must be something wrong with
him. T. 3210-11.

Dr. Shapiro is an Assistant Professor of Psychology at Nova S. E. University
and also taught at John Hopkinsand the University of Maryland. T. 3213. Dr. Shapiro
isaForensic Psychologist. T. 3215. Dr. Shapiro has seen Appellant oneight different
occasionsfor atotal of approximately 25 hours. T. 3217-18. Thetesting of Appellant
includethe Wechsler Adult Intelligence Scale, The TraumaSymptom Inventory, The
Rorschach, The Minnesota Multi phasic Personality Inventory, the Thematic
Apperception Test. T. 3220. Appellant did suffer from aseveremental and emotional
disorder. T. 3222. Appellant wasunableto conform hisbehavior to therequirements
of the law astheresult of a severe mental disorder. T. 3223. Appellant was actively
psychotic during the time of theincident. T. 3223. Dr. Shapiro’s evaluation would
have supported an insanity defense. T. 3223. Appellant’s score on the Wechsler
Memory Scale was extremely deviant from what one would expect for Appellant’s
intellectual level. T. 3224. There was possible neuropsychological impairment. T.
3224. Appellant had many markers of such a dysfunction. T. 3225. There was
evidence of asevere mental illness. T. 3226. Appellant had severe depression with
psychotic features and features of borderline personality disorder. T. 3226. Dr.

Shapirofirst saw Appellant when hewasin an actively psychotic state. T. 3226. This
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was following a suicide attempt. T. 3227. On October 31, 2000, Appellant was
emotionally intense and actively hallucinating. T. 3227. He was hearing voices and
reliving an incident of being locked in afreezer and girlslaughing at him. T. 3227.
Appellant had reported the incident to his parents but they did nothing about it. T.
3227. He had experienced these hallucinations during the incident in Germany. T.
3228. He said he heard the voices on the day that Gloria Gomez came to his
apartment. T. 3228. Appellant cried when describing hisrageat thegirlswho locked
himinthefreezer. T. 3228. Appellant would have the auditory hallucinationswhen
experiencingthefeeling that awomanwasgoingtoleavehim. T. 3228. Inthe 1980's,
Appellant’ sorigina psychiatrist would only see Appellant if hecommitted himself to
hospitalization. T. 3228. Appellant was terrified of hospitals and sought another
psychiatrist. T.3229. Dr. Shapiro was careful to differentiate between genuine and
faked auditory hallucinations. T. 3230. Appellant’s hallucinations were genuine. T.
3231. The tasting did not show malingering. T. 3231. The freezer incident was
verified by Appellant’s mother. T. 3232. Receiving divorce papers from Tooska
triggered Appellant’s psychotic deterioration while in jail. T. 3232-33. Psychotic
thinking impaired Appellant’ sability to think logically. T. 3234. Appellant’ stesting
showed very high scores for psychotic thinking. T. 3235.

Dr. Martha Jacobson testified that she was appointed by Judge Horowitz upon
motion of the prosecutor. T. 3241. Dr. Jacobson is a Licensed Clinical Forensic
Psychologist. T. 3241. Dr. Jacobson saw Appellant two times and six hours each
time. T. 3243. She spent thirty hours on the case. T. 3245. Dr. Jacobson did her
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work independent from the other doctors. T. 3246.

Dr. Jacobson testified that Appellant suffered from severe mental or emotion
disturbance at thetime of theoffense. T. 3245. Appellant wasnot ableto conform his
conduct to the requirements of the law. T. 3245. Appellant had major depression
severe with psychotic features. T. 3246. He aso suffered from a severe borderline
personality disorder. T. 3246. Borderline personality disorder arisesfromdifficulties
in establishing asense of identity and dealing with other people. T. 3250. Appellant’s
personal history demonstratesthis. T. 3250. At atime when it was not known how
important bonding was, mothers were not allowed to hold infants who had been
placed in anincubator. T. 3250. Appellant’s premature birth combined with serious
childhood illnessesincluding cholic, asthma, and pneumoniawould bevery traumatic
and could lead to issues of insecurity. T. 3250-51. Appellant’s mother worked part-
time and when she again became pregnant A ppel lant was sent to the grandparents. T.
3251. Appellant’s father traveled a lot and was emotionally distant. T. 3252.
Appellant’s mother was nurturing at times and distant and not available at times. T.
3252. There were problems with a sense of security. T. 3251. This lead to an
imagined abandonment. T. 3252.

The more and more depressed Appellant became the more psychotic he
became. T. 3261. Dr. Jacobson administered the Rosehach Inkblot Test, the MM P,
andtheMilan Personality test. T. 3265. Thetest confirmed Dr. Jacobson’ sdiagnostic
impressions. T. 3266. The overkill of a prolonged attack is often associated with a

disassociative state with little memory of the event. T. 3270. There islittle or no
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attempt to conceal thecrime. T. 3270. Oftentimesthereisflight afterwards. T. 3270.
Itisnot aflight to hidebut aflight toafamiliar place. T. 3270. Thought of depression
and suicide comewith this. T. 3270. Europeisaplace Appellant had often goneto.
T.3271. Atthetime of the events Appellant was disassociative. T. 3273. Appellant
was not experiencing himself asthe perpetrator of the offense. T. 3273. Itwaslikehe
wasobservingit. T. 3273. Appellant lost sense of reality. T. 3274. Appellant did not
see Gomez as ahuman being but instead Gomez was the personification of aperson
who was injuring him. T. 3274. Appellant was not able to see the reality of the
situation. T. 3275. Appellant lost touch with reality when Gomez said shenever loved
him. T. 3277-78. The fact that Appellant looked normal on a plane was not
inconsistent with Dr. Jacobson’sfindings. T. 3279. It iscommon for someone who
goes through this type of experience to have some memory loss and to have pieces
of their memory come back over time. T. 3287. Appellant’ s statement to police was
consistent with Dr. Jacobson’s findings. T. 3287-89.

Dr. Alan Goldsteintestified that heisaClinical Forensic Psychol ogist who saw
Appellant six timestotaling 18 to 20 hours. T. 3299-3306. When Dr. Goldstein first
went to see Appellant hewasheldintheNorth Broward Psychiatric Infirmary Unit. T.
3306. Dr. Goldsteinessentially interviewed everyone. T. 3311. Headministered eight
to tentests. T. 3312. Testing showed that Appellant was not malingering. T. 3319.
It was highly unlikely that he was faking symptoms of mental illness. T. 3320.
Psychologists and Psychiatrists who saw Appellant in 1978 had similar results. T.

3321. Atthetimeof thecrimeAppellant had amajor deteriorationin hismental state.
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T. 3322. His thinking deteriorated and he became paranoid. T. 3322,

Appellant suffered an extreme mental and emotional disturbance at thetime of
theoffense. T. 3327. When Appellant interviewed with Dr. Goldstein heremembered
more of thekilling than he did in his confession. T. 3328. Appellant talks of seeing
himself. T. 3328. He wasin a state of disassociation. T. 3328. His feelings and
thoughtswereall but shut down. T. 3329. Duringtheincident Appellant wascollecting
Imagesand operating on an emotional level rather than onadeliberative cognitivelevel.
T. 3329. Appellant was still aware of what he was doing. T. 3329. When Dr.
Goldsteinfirst saw appellant hehad cut hiswristslengthwiseto maximizebleeding. T.
3335. Appelant vomited as he lost blood. T. 3335. The suicide attempt was
unsuccessful because his blood kept clothing. T. 3335. Appellant then adjusted to
prison life and did not act violently toward other inmates. T. 3337. Dr. Goldstein
testified that Appellant isnot anormal person. T. 3323. He has been predisposed to
being aborderline personality disorder with ahigh rate of psychotic episodes. T. 3324.
Dr. Goldstein went on to explain how Appellant’ s mental illnessled to the homicide:

DSM-4 clearly makesthat point there’ sahigher incidence of psychotic

episodes in those who have borderline personality disorders. He hasa

long history of major depression. So thisisapersonwho hasalifelong

history of major depression recurrent severe, which meansjust asit says,

with psychoticfeatures, andin Mr. Coday’ scasethat involvesdelusions,

it involves occasiona auditory hallucinations, particularly, auditory

hallucinationsof having women laugh at him and heidentifiesthat asthree

girls who are ages 12, or 13 who locked him in the freezer for an

undetermined period of time, but he described that as a horror that they

finally let him out after they laughed. Heviewsthat amajor event of his

life.

With the victim in this crime, Ms. Gomez, towards the end of the
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relationship he beganto put on her underwear and surround himself with
her pictures.

Sothisisnot merely you and | being disappointed over being jilted by a
girlfriend. Thisissomeonewho hasin effect wiped usoff thefaceof the
earth. There' sno meaning left. We' veinvested al of our energy, all of
our thoughts, all of our hopes on this woman who is now in your
distorted psychotic view laughing at you and you have been played for
afool. At that moment he loses control, and the story that he gives me
Isoneof sitting therewith hishandsin hisknees, hishandsover hisears,
and he begins to hear the laughing. He jumps up. He pushes her. A
fight ensues. Itinvolvesthehammer. Thenthere’ sanother hammer. He
remembers striking her a number of times.

T. 3323-26. Dr. Goldstein testified that Appellant was so dissociated that he was
focusing on lashing out and not of causing pain:

My view isat thetime hewas so dissociated that he wasfocusing solely
on lashing out opposed to causing pain. Causing pain, which is
deliberately causing pain over and above and incremental to the act of
death, isinfactamental state. Itinvolvescognition. Itinvolvesthinking.
It involves awareness.

It'smy opinion that thisis an emotional reactions, not aintellectual one
that is though out, and at the time he's attacking Miss Gomez over for
whatever period of time it is, he is not thinking about intending to
purposealy, knowingly, willfully, or any of the 70 odd intent termsthat are
used in the word deliberately attempting to cause her pain.

kkkkkkk*k

Q. Doyou believe heintentionally tortured Gloria Gomez?
Was he of a state of mind to torture?

A. Again, | would givethesameanswer. | think it impliesalevel of
thinking that Mr. Coday wasnot capable of engagingin at thetime,
because of his emotional arousal and psychotic state.

T. 3360-61. Thevarioustestsadministered to Appellant supported the diagnosis. T.
3348-53. Dr. Goldsteintestified it isvery uncommon for six different mental health

professionals to come to the exact conclusion asto adiagnosisin acase like this but
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the records and tests are so consistent. T. 3351-52.

Dr. William Vicary isapsychiatrist who met with A ppellant ten times between
November 2, 1999 and July 7, 2002. T. 3389. Dr. Vicary spent 30 to 35 hours on
Appellant’scase. T. 3390. Appellant suffered asever mental or emotional disturbance
at thetime of theoffense. T. 3390. Appellant was substantially unableto conform his
conduct to the requirements of the law. T. 3390. Dr. Vicary testified that after the
German incident Appellant was on Elavil (an anti-depressant) and out-patient
psychiatrist care. T. 3391. Hediscontinued both at the urging of hisfather and wife.
T.3391. When off themedications Appellant wasnot mentally stable. T. 3392. There
were bizarre irrational outburst. T. 3392. There were periods where Appellant
appeared normal. T. 3393. Appellant’ sintelligence hel ped hide someof hisproblems.
T. 3393. Therewasaclear pattern of becoming psychotic when relationshipsdid not
work out. T. 3394. Examples go back to Germany when Appellant was on asubway
talking so loudly to himself that he was asked to get off because he was frightening
other passengers. T. 3394. Appellant suffers major depression severe recurrent. T
3395, and a borderline personality disorder. T. 3396. Both are productive of
attempted suicide episodes. T. 3396. Appellant had two nearly successful suicide
attempts at jail. T. 3397. There was a dramatic difference when Appellant was on
medications. T. 3400. Before, medication he was not thinking rationally, was very
depressed, mood erratic, and hygienevariable. T. 3400. On medication, hewasquite
rational, very stable, and hygiene exemplary T. 3401. Medications can corroborate

diagnosis. T. 3401. Appellant is atextbook case of a severely depressed individual
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with psychotic thinking and aborderline personality disorder whichispretty closeto
abipolar disorder. T. 3403. The evidenceisoverwhelming that Appellant wasin a
psychotic mental state at the time of the crime in Germany and at the time of the
murder of Gomez. T. 3403. It isextremely unlikely that either offense would have
occurred with medication and proper treatment. Appellant’ smental disordersare”the
essence of explaining the crimes’ in this case. T. 3407.

SUMMARY OF THE ARGUMENT

1.  Appdlant'stheory of defensewasthat thekilling wasnot premeditated but was
donein aheat of passion. appellant requested ajury instruction on heat of passion.

It was reversible error not to give the instruction. See Palmore v. State, 838 So. 2d

1222 (Fla. 1st DCA 2003).

2. Theinstruction on first degree murder was inadequate in this case. It was
reversibleerror to overrule Appellant's objection and to deny hisrequested instruction
on first degree murder.

3.  Thetrial court erred in denying Appellant's motion for judgement of acquittal
becausethe statefailed to provethe element of premeditation. Appellant'sconviction
for first degree murder must be vacated and this cause remanded for imposition of a
conviction for alesser included offense.

4.  Appellant sought to suppress evidence which wasthe fruit of anillegal arrest
and detention. Neither thefellow officer rulenor exigent circumstanceswere properly
present in this case. It was reversible error to deny Appellant's motion to suppress.

5.  Theprosecution did not properly lay afoundation for admitting exhibit AAA
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(astatement) into evidence. The document was never properly authenticated. It was
error to admit the document in evidence over Appellant's objection.

6.  Thedeath penalty is not proportionally warranted in this case.

7. Six mental health expertsall testified that at the time of the offense Appellant's
capacity to conform his conduct to the requirements of the law was substantially
impaired. This evidence was uncontroverted. Thetrial court erred in rejecting the
mitigating circumstances in Section 921.141(b)(f).

8. Florida's death penalty statute is unconstitutional where oneiseligible for the
death penalty merely by being convictedfor violating 8 782.04 of the Florida Statutes.
9.  Appdlant'scasedoesnotinvolveaprior violent felony aggravator, aunanimous
recommendation of death, a conviction on other felonies which would qualify asan
aggravator, nor isit a post-conviction case. Appellant's death sentence violates the

United States and Florida Constitutions pursuant to Apprendi v. New Jersey, 530 U.

S. 466 (2000) and Ring v. Arizona, U.S. , 120 S. Ct. 2348 (June 24, 2002).

The death sentence must be vacated and alife sentenced imposed.

10. Thetrial court erred in finding the killing was especially heinous, atrocious or
cruel.

11. Thetria court failed to make the findings that the aggravating circumstances
were sufficient to justify the death penalty. The death sentence must be vacated and
the sentence reduced to life where thetrial court failed to makethefindingsrequired
for the death penalty.

12. Thiscase had only asingle aggravating circumstance. Section 921.141 of the
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Florida Statutes does not permit adeath sentence when thereis only one aggravating
circumstance.

13. Thetrial court erred in ruling that the State could cross-examine the mental
health experts as to facts which would not be used as a basis for the expert opinion
and where the facts were unduly prejudicial and would not undermine the experts
findings.

14. Thetria court erred in denying Appellant's motion to interview the jurors.
15. Thetria court erred in denying Appellant's requested verdict form which
allowed for undecided votes. Theformwasrequested twiceafter jurorsindicated that
there were undecided votes. Without the option of being undecided on the verdict
form the jurors could reasonably believe they could not be undecided.

16. The trial court erred by instructing the jury that the consequence of an
undecided vote is alegal matter for the court to decide. This violates Caldwell v.

Mississipp, 105 S. Ct. 2633 (1988).
ARGUMENT

POINT |

THE TRIAL COURT ERRED IN DENYING APPELLANT’S

INSTRUCTION ON HEAT OF PASSION WHICH WOULD BE

A DEFENSE TO PREMEDITATION AND REDUCE THE

CONVICTION TO SECOND DEGREE MURDER.
Appellant presented ajury instruction on heat of passion whichwould beadefenseto
premeditation and reduce the conviction to second degree murder. T. 1755; R. 606-
607. The trial court denied the instruction on the basis that the standard jury

instructions adequately addressed the crime of passion. T.1757. Thiswas error.
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Thestandard of review indenying arequested instructionisabuse of discretion
but the discretion is fairly narrow because an accused is entitled to have the jury

adequately instructed on his theory of defense. Eg., PAmore v. State, 838 So. 2d

1222 (Fla. 1% DCA 2003); Williamsv. State, 588 So. 2d 44, 45 (Fla. 1% DCA 1991)
(defendant entitled to instruction on defense even if evidence supporting instruction
isweak or improbable).

In Palmorev. State, 838 So. 2d 1222 (Fla. 1% DCA 2003), the conviction was

reversed for failing to give the defendant’s instruction on heat of passion.! The
requested instruction would defend against the mens rea element of second degree
murder and reducethe convictionto manslaughter. Inthelower court thedefendant’s
instruction wasrejected becausethe standard jury instruction on Excusable Homicide
referred to heat of passion. The appellate court reversed and found that the excusable
homicide instruction was complete defense and was not the defendant’ s theory of
defense (which merely addressed the mens rea element):

In the case at bar, excusable homicide was not the defense theory. The

1 In Pal nore, supra, Palnore had stabbed Addi e Jones (She
had previously Ilived wth him and Palnore wanted to
reconciliate). The appellate court noted Palnore’s nental state
of not fully focusing:

In his statement to police, Appellant described his

actions:
| just went to stabbing her. Went to
stabbi ng her. Next thing | know I'm |I'm
just, after | realized what | was doing, |
dropped the knife and | reached down for
her. ..
Appel lant didn’t know how many tinmes he stabbed Jones
because “I did- couldn't really focus.”

838 So. 2d. At 1224.
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jury wasinstructed that if they found that Appellant acted in the heat of

passion, the killing would be “excusable’ and therefore “lawful.” The

standard jury instructions do not contain language which would inform

thejury that, pursuant to Floridalaw, if they believed Appellant’ spassion

resulted in astate of mind“where’‘ depravity which characterizesmurder

in the second degree (is) absent,’” they could return a verdict of

manslaughter. Paz, 777 So. 2d at 984 (quoting Disney v. Sate, 72 Fla.

492, 73 So. 598, 601 (1916). Accordingly, the jury was not properly

instructed on Appellant’ s theory of defense.
838 So. 2d at 1224-1225 (emphasisadded). Likewise, intheinstant case Appellant’s
theory of defensewasnot that thekilling waslawful asan excusablehomicide. Rather,
Appellant hasalwaysstated thekilling was unlawful and he should be accountablefor
thekilling. However, Appellant wanted the jury to properly decide accountability. T.
1866, 1879-1780, 1882-83. Appellant’ srequested instruction, unliketheinstruction
on excusable homicideallowsthejury to determinewhether because of heat of passion
Appellant did not premeditate.? It was reversible not to give the instruction on
Appellant’ stheory of defense. Theerror denied Appellant due processand afair trial.
Fifth, Sixth, Fourteenth Amend., U. S. Const., Art. |, 88 2, 9, 16, 22, Fla. Const.

This cause should be reversed for a new trial where the jury is instructed on
Appellant’ s theory of defense.

POINT 11

THETRIAL COURT’SINSTRUCTION ON PREMEDITATION
WASHARMFUL REVERSIBLE ERROR.

Defense counsel objected to theinadequate instruction onfirst degree murder.

2 Heat of passion is a recognized defense in Florida to
reduce an unlawful killing from a first degree nurder to a
second degree nurder. See Tein Wang v. State, 426 So. 2d 1004
(Fla. 3¢ DCA 1983).

31



R. 168; SR. A. The motion was denied. R. 168; SR. A. The trial court gave the
erroneous instruction. T. 1895, Thiswas harmful, reversible error.
When reviewing atrial court’sjury instructions, the standard of review “turns

on the nature of the error alleged.” United States v. Knapp, 120 F. 3d 928, 930 (9"

Cir. 1997), cert. denied, 522 U.S. 968, 118 S.Ct. 417, 1139 L. Ed. 2d 319 (1997).
Whether ajury instruction misstates the elements of astatutory crimeisreviewedde

novo. See United Statesv. Petrosian, 126 F. 3d 1232, 1233 n.1 (9™ Cir. 1997), cert.

denied, 522 U.S. 138, 118 S.Ct. 1101, 140 L.Ed.2d 156 (1998).
The States' prosecution was based on premeditated and not felony murder.
Section 782.04(1)(a)1 defines first degree murder as:

782.04 Murder

(2)(a) The unlawful killing of a human being:

1. When perpetrated from a premeditated design to effect the
death of the person killed or any human being.. . .

Thefollowing instruction regarding premeditation wasgiventothejury inthis

Killingwith premeditationiskilling after consciously deciding to do so.
The decision must be present in the mind at the time of thekilling. The
law does not fix the exact period of time that must pass between the
formation of the pre-meditated intent to kill, and the killing.

The period of time must be long enough to alow reflection by the
defendant. The pre-meditated intent to kill must be formed before the
killing.

The question of premeditation is aquestion of fact to be determined by
you fromthe evidence. Itwill besufficient proof of premeditationif the
circumstances of the killing, and the conduct of the accused, convince
you beyond areasonable doubt of the existence of premeditation, at the
time of the killing.
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T. 1895.
In McCutchen v. State, 96 So. 2d 152 (Fla. 1957) this Court explained that a

premeditated designincludesreflection and deliber ation beforeand at thetime of the
killing:

A premeditated design to effect the death of a human being isa
fully formed and conscious purpose to take human life, formed upon
reflection and deliberation, entertained in the mind beforeand at thetime
of the homicide. The law does not prescribe the precise period of time
which must elapse between the formation of and the execution of the
intent to take human lifein order to render thedesign apremeditated one;
it may exist only afew moments and yet be premeditated. If the design
to take human life was formed a sufficient length of time before its
execution to admit of somereflectionand deliber ation onthepart of the
party entertaining it, and the party at thetime of the execution of theintent
was fully conscious of a settled and fixed purpose to take the life of a
human being, and of the consequence of carrying such purpose into
execution, theintent or designwould be premeditated within themeaning
of thelaw although the execution followed closely upon formation of the
intent.

96 So. 2d at 153 (emphasis added).
Deliberation isdefined asthe act of weighing and examining thereasonsfor and
against a contemplated act or course of conduct or a choice of acts or means.

BLACK’ SLAW DICTIONARY, Rev. 4" Ed, at page 514; see alsoPeoplev. Hillman, 295

P.2d 939 (Cal. App. 1956) (deliberateincludesweighing of variousconsiderations).

Theinstructionthat wasgiveninthiscaseismid eading and doesnot accurately
define premeditated design referred to in Florida Statute Section 782.04(1)(a)1 and
McCutchen under Florida law. The instruction objected to by Appellant fails to
inform the jury that premeditated design includes deliberation: the weighing of the

reasons for and against the act. The instruction does not reflect the correct law and
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permits averdict of guilty where there is no deliberation by the defendant.

Theinstruction given hereismisleading, asit definesafirst degree premeditated
murder as atwo step process, whereas the elements of first degree murder containa
three step process. The standard instruction informs the jury that “killing with
premeditation” is killing after consciously deciding to do so. Thus, the instruction
states that consciously deciding to kill and then killing is premeditated murder. The
instruction completely omitsthe process of deliberation. Consciously deciding to do
something isnot the same aweighing and deliberating over the reasons and means of
doing something. Being aware of one’ sactions, being “conscious’ and cognizant of
them, doesnot entail thelevel of contemplation, weighing and considering themeans
and reasons for and against an act that is “ deliberation.”

The standard instruction also states that no period of time is needed between
theformation of the premeditated intent to kill and thekilling, except that period which
must be long enough to permit reflection. Thisismisleading. Thisdoesnot inform
thejury that the defendant must reflect or what the defendant must reflect upon, but
only that he have timeto do so. The instruction should inform that there must be
deliberation: weighing the reasonsfor or against or the means of accomplishing the
act. Theinstruction does not even require any reflection prior to the act. Indeed, the
instruction given is completely contrary to the elements of first degree murder. The
law requires actual reflection and not merely time for reflection.

The standard instruction given in this case informsthejury that premeditation

Isproven if the premeditation was at the time of the killing:
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It will be sufficient proof of premeditation if the circumstances of the
killing, and the conduct of the accused, convince you beyond a
reasonable doubt of the premeditation at the time of the killing.

T 1895. Thisisan incorrect statement of law. The premeditation must be present

before the time of the killing. McCutchen v. State, 96 So. 2d 152, 153 (Fla. 1957)

(“entertained in the mind before and at the time of the homicide”). The instruction
erroneoudly relievesthe State of the burden of proving that the fully formed purpose
wasbeforethekilling. Telling thejury that premeditation only hasto be at thetime of
thekilling alongwithtellingthejury premeditationiskilling after consciously deciding
to kill allowsfor the erroneous conclusion that the decision to kill can be without the
required deliberation process of McCutchen. The jury should have been given a
correct instruction.

Due process requires accurate instructions as to what must be proven for a

conviction. See Screwsv. United States, 325 U.S. 91, 4107, 65 S.Ct. 1031, 89 L.Ed.

1495 (1945). “Amid a sea of facts and inferences, instructions are the jury’s only

compass.” U.S. v. Walters, 913 F.2d 388, 392 (7" Cir. 1990).> Standard jury

instructions are not necessarily correct statements of law and do not relieve the trial

court from correctly instructing the jury on thelaw. Yohnv. State, 476 So. 2d 123,

127 (Fla. 1985). Inthepresent caseit wasreversibleerror toinadequately instruct the
jury on premeditated design. Theerror denied Appellant due processand afair trial.
Fifth, Sixth, Fourteenth Amend., U. S. Const., Art. 1,882, 9, 16, 22, Fla. Const. This

3 Argunents of counsel are not a substitute for wvalid
instructions by the trial court. Taylor v. Kentucky, 436 U.S.
478, 488-489, 92 S.Ct. 1930, 56 L.Ed. 2d 468 (1978).
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cause must be reversed for anew trial.
POINT 111
THE TRIAL COURT ERRED IN DENYING APPELLANT’S
MOTION FOR JUDGMENT OF ACQUITTAL BECAUSE THE
STATE FAILED TO PROVE THE ELEMENT OF
PREMEDITATION
Appellant was charged with and convicted of premeditated murder inviolation
of § 782.04(1)(d)1., Fla. Stat. (1995), which provides:
Theunlawful killing of ahuman being...[w]hen perpetrated
from apremeditated designto effect the death of the person
killed or any human being...ismurder inthefirst degreeand
constitutes a capital felony, punishable as provided in s.
775.082.
Defense counsel moved for ajudgment of acquittal on the ground the state failed to
prove the element of premeditation. T. 1745-46, 1749. The trial court denied the
motion. T. 1746, 1749-50.

Thetria court reversibly erredindenying the motion for judgment of acquittal.

In cases such asthis one, where there is no underlying statutorily enumerated
felony, premeditation is the essential element that distinguishes first-degree murder

from second-degree murder. See Green v. State, 715 So.2d 940, 943 (Fla.1998).

Premeditation is defined as

morethan amereintent to kill; it isafully formed conscious purpose to
kill. This purpose to kill may be formed a moment before the act but
must al so exist for asufficient length of timeto permit reflection astothe
nature of the act to be committed and the probable result of that act.

Wilsonv. State, 493 So.2d 1019, 1021 (Fla.1986). Premeditation may be proved by
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circumstantial evidence. Hoefert v. State, 617 So.2d 1046 (Fla.1993). However,

premeditation sought to be proved by circumstantial evidence must be inconsi stent

with every other reasonable inference. Cochranv. State, 547 So.2d 928 (Fla.1989).

If the State’ sproof failsto exclude areasonabl e hypothesi sthat the homicide occurred
other than by premeditated design, a verdict of first-degree murder cannot be

sustained. Coolen v. State, 696 So.2d 738 (Fla.1997).

Theevidencein thiscase showed an ended relationship. Appellantwasinlove
with and obsessed with Gloria Gomez. Appellant was desperately attempting to
reconciliate with Gomez. Gomez told him that not only would she not come back to
him, but that she never loved him. Appellant reacted in a heat of passion:

Then she told me that | had idolized her, that | had over—idealized the
relationship. “But youloved me, you told me so many times, you left the
message on my phone...” | said, she paused, then she told me that she
had never loved metheway | thought. Then she said she had to get her
things from my apartment and leave.

| sat there, hearing those words of hersreverberate through my mind - -
that she had never loved metheway shemade methink - - and then | felt
myself entering a state of shock - - then | broke into arage. A demonic

rage.
SR, page 2 of Exhibit 53.

This evidence is not sufficient for premeditation. In Tien Wang v. State, 426

So. 2d 1004 (Fla. 3 DCA)(the defendant’ s killing of his wife's stepfather was not
deemed to befirst degree murder wherethekilling was the result of hisimpassioned
efforts to persuade his wife not to leave him:

The same reasonable possibility exists in this case. The homicide

climaxed aday of impassioned efforts by defendant to persuade hiswife
not to leave him, which, in turn, had been immediately preceded by his
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having traveled halfway around the world to see her. Mr. Kirtley, her
stepfather thwarted those efforts, and by obstructing defendant gave Pau-
Chinan opportunity toleave. Kirtley brusquely rejected the entreatiesof
the defendant as Tien Wang humbled himself before him and begged
Kirtley not to take hiswife from him. Even as the passion which was
found to have motivated the defendants in Febre and Forehand caused
thecourt toinvalidatethefirst-degree murder convictionsinthose cases,
sotootheevidenceinthiscase, although not necessarily establishing that
defendant acted “in the heat of passion,” is as consistent with that
hypothesis as it is with the hypothesis that the defendant acted with
premeditated design. Accordingly, Tien Wang's conviction for first-
degreemurder isreversed with directionsto reducethe convictionto one
for second-degree murder sentence.

426 So. 2d at 1007 (emphasis added). Likewise, Appellant’s conviction for first
degree murder should be reversed to alesser degree.
In the present case, the infliction of multiple wounds is not evidence of

premeditation. In Austin v. United States, 127 U.S. App. D.C. 180, 382 F.2d 129

(1967), overruled in part on other grounds sub nom., United Statesv. Foster, 251 U.S.

App.D.C. 267, 783 F.2d 1082 (1986)(en banc), theevidence showed akilling caused
by twenty-six magjor stab wounds. The court held such evidence was as consistent
with an impulsive and senseless frenzy as with premeditation, and did not permit a
reasonable juror to find beyond reasonable doubt that there was premeditation. The
court eloquently explained why an extremely brutal murder is more likely to be a
depraved mind murder rather than a premeditated one:

Thefacts of asavage murder generate a powerful drive, amost a
juggernaut for jurors, and indeed for judges, to crush the crimewith the
utmost condemnation available, to seizewhatever wordsor termsreflect
maximum denunciation, to cry out murder ‘inthefirst degree.’ Butitis
the task and conscience of ajudge to transcend emotional momentum

with reflective analysis. The judge is aware that many murders most
brutish and bestial are committed in a consuming frenzy or heat of
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passion, and that thesearein law only murder inthe second degree. The
Government’ s evidence sufficed to establish an intentional and horrible
murder--thekind that could be committed in afrenzy or heat of passion.
However the core responsibility of the court requiresit to reflect on the
sufficiency of the Government’ scase. We concludethat, makingall due
allowancefor thetrial court’ sfunction, but applying proper criteriaasto
theelementsof murder inthefirst degree, the Government’ sevidencein
this case did not establish a basis for a reasoned finding, surpassing
speculation, that beyond all reasonable doubt this was not murder
committed inan orgy of frenzied activity, possibly heightened by drink,
but the act of “one who meditates an intent to kill and then deliberately
executesit” (see Bullock v. United States, supra, 74 App.D.C. at 221,
122 F.2d at 214).

Austin, 382 F.2d at 138-139.

In the instant case, multiple wounds, athough arguably consistent with
premeditation, fall short of excluding every reasonable hypothesis of homicide by
other than premeditated design. “ Themerefact that thekilling wasattended by much
violence or that a great many wounds were inflicted is not relevant [to the issue of
premeditation], assuch akillingisjust aslikely (or perhapsmorelikely) to have been
committed on impulse.” 2 Wayne R. LaFave and Austin W. Scott, Jr., Substantive
Crimina Law, § 7.7, at 240 (1986) (footnote omitted).

In Kirkland v. State, 684 So.2d 732 (Fla. 1996), the State asserted that the

following evidence suggested premeditation. Thevictim suffered asevere neck wound
that caused her to bleed to death, or sanguinate, or suffocate. 1d. at 734. The wound
was caused by many slashes. 1d. at 735. In addition to the major neck wound, the
victim suffered other injuriesthat appeared to betheresult of blunt trauma. Id. There
was evidenceindicating that both aknife and awalking cane were used in the attack.

Id. Further, the State pointed to evidence indicating that friction existed between
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Kirkland and the victim insofar as Kirkland was sexually tempted by the victim.
Kirkland, 684 So. 2d at 734-735. This court found, however, that this evidence was
insufficientinlight of theevidence militating against afinding of premeditation. First,
the court noted that “there was no suggestion that Kirkland exhibited, mentioned, or
even possessed an intent to kill the victim at any time prior to the actual homicide.”
Id. at 735. The sameistrueinthe present case. Second, the court stated that “there
wereno witnessesto the eventsimmediately preceding thehomicide.” Id. The same
istrue here. Third, “there was no evidence suggesting that Kirkland made special
arrangementsto obtain amurder weapon in advance of thehomicide.” Id. Thesame
is true in the present case. Fourth, “the State presented scant, if any, evidence to
indicatethat Kirkland committed the homicideaccording toapreconceivedplan.” 1d.
This is aso true in the present case. This court reversed Kirkland's first degree
murder convictionwithinstructionsto enter judgment and sentencefor second degree
murder.

In Green v. State, 715 So.2d 940 (Fl1a.1998), this court found that the evidence

supported thereasonable hypothesisthat the victim’ smurder was committed without
any premeditated design. In Green, the victim was stabbed three times, beaten, and
manually strangled to death. 1d. at 941, 944. In addition, witnesses overheard Green
say the afternoon before the murder that “1’ 1l get even with the bitch, I’ll kill her” 1d.
at 942. Thiscourt found thisinsufficient evidence of premeditation:

There were no witnesses to the events immediately preceding the

homicide. Although Kulick had been stabbed threetimes, noweapon was
recovered and there was no testimony regarding Green’ s possession of
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aknife. Moreover, therewaslittle, if any, evidencethat Green committed
the homicide according to a preconceived plan. Finaly, athough not
controlling, it isundisputed that Green'sintelligenceisexceedingly low.

The State argues that the nature of Kulick’s wounds provides
circumstantial evidenceof premeditation. See Holton, 573 So.2d at 289.
The State also notes that several witnesses testified to hearing Green
proclaim in afit of rage that he was going to kill Kulick. However, the
nature of Kulick’ swoundsand thetestimony regarding Green’ salleged
statementsareinsufficient evidenceof premeditationinlight of thestrong
evidencemilitating against afinding of premeditation. SeeKirkland, 684
So.2d 732 (premeditation not found despite evidence of a prolonged
attack against thevictim and ahistory of friction between thevictim and
the defendant); Hoefert v. State, 617 So.2d 1046
(Fla.1993)(premeditation not found despite evidence that the strangled
victim was found partially nude and the defendant had a history of
strangling women while raping them).

Green, 715 So.2d at 944.
In Coolen v. State, 696 So.2d 738 (Fla. 1997) , the victim, Coolen, and their

wives had been drinking when Coolen suddenly pulled the victim away and started
stabbing him. Id. at 740. The medical examiner testified that the victim had six stab
wounds, including two defensivewoundsto hisforearm and hand, adeep stab wound
to the right chest, and a deep stab wound to hisright back. Id. The victim’s wife
testified that Coolen suddenly attacked her husband without warning or provocation.
Id. at 741. Thevictim’ sstepson testified that Coolen had threatened himwiththeknife
earlier intheevening, that he had seen hisstepfather and Coolenfight over abeer, and
that hisstepfather tried to fend off Coolen during the attack. 1d. The State contended
that this evidence together with the deep stab woundsto the victim’s chest and back
and thedefensivewoundson hisforearm and hand wereindicative of the premeditated

nature of the attack. 1d.
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This court held that this evidence was insufficient to prove premeditation:

Although thisevidenceiscons stent with an unlawful killing, wedo
not find sufficient evidence to prove premeditation. Barbara Kellar
testified that the two men had not been arguing and that Coolen simply
“came out of nowhere” and starting stabbing her husband. Jamie
Caughman described an ongoing pattern of hostility between two
intoxicated menthat culminated inafight over abeer can. Thetestimony
of these eyewitnesses is contradictory and neither provides sufficient
evidence of premeditation. Whilethe nature and manner of thewounds
inflicted may be circumstantial evidence of premeditation, Holton v.
State, 573 So.2d 284, 289 (FIa.1990), the stab woundsinflicted hereare
also consistent with an escalating fight over abeer (Jamie Caughman’s
account) or a*“preemptive" attack in the paranoid belief that the victim
was going to attack first (Coolen’s version).

Coolen, 696 So. 2d at 741-742. This court reversed Coolen’s first degree murder
conviction withinstructionsto enter judgment and sentencefor second degree murder.

InCadtillo v. State, 705 So.2d 1037 (Fla. 3d DCA 1998), thevictimwaskilled

by a gunshot fired into the left side of her head from three feet away. 1d. at 1038.
Cadtillo and the victim had a“ physically abusive sexual relationship” and they were
arguing before the killing. Castillo’s varying accounts of the event, “athough
inconsistent with one another, were tales of sex, drugs, jealousy and rage.” Id.
However, “[m]issing from Castillo’s accounts were statements of any conscious
purposetokill Munoz.” Id. TheThirdDistrict reversed Castillo’ sfirst degree murder
conviction. “Here, although the State's evidence arguably is consistent with
premeditation, it falls short of excluding every reasonable hypothesis of homicide by
other than premeditated design.” |d.

The evidence of premeditation in theinstant caseis even less compelling than

that found insufficient in the cases discussed above. Accordingly, this court should
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reverse the judgment and sentence for first-degree murder and remand with
instructions to enter judgment and sentence for second-degree murder.
POINT IV

THE TRIAL COURT ERRED IN DENYING APPELLANT’S
MOTION TO SUPPRESS

Appellant moved to suppress evidence which was the fruit of anillegal arrest
and detention. R. 1044, 1039. Thetrial court denied the motion on the basis of the
existence of exigent circumstancesand awarrant based onthefellow officer rule. This
was reversible error.

Appellant was an overnight guest at the residence of Tooska Amiri at thetime
of hisarrest. Appellant had sought shelter at her residence as a safe harbor to contact
relatives prior to him turning himself in.* Police entered the residence and arrested
Appellant without awarrant. R. 956, 964. Without awarrant, police needed probable

cause plusexigent circumstances. Kirkv. Louisiana, 112 S. Ct. 2458 (2002). Police

did not request permission to enter the residence. After knocking, Amiri was asked
whether Appellant was inside the residence and they entered the residence and
proceeded to arrest Appellant with gunsdrawn. R. 941, 960. Thetrial court did not

find consent,® but ruled that the arrest was by warrant pursuant to the fellow officer

4 The trial court did not take the position that Appell ant
did not have standing as an overnight quest. See M nnesota V.
AQson, 110 S C. 1684 (1990)(Ason was fugitive seeking
overnight shelter at friends residence and such status alone
gave him an expectation of privacy).

5 Nor would the evidence support such a finding. As noted
the police never sought permssion to enter. Amri did not tell
the police verbally they could enter nor was there testinony
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ruleor that thewarrantlessarrest was proper based on exigent circumstances. R. 583-
584.

Thetrial court’ suseof thefellow officer rulewasmisplaced. Thefellow officer
rule allows an arresting officer to assume probable cause for arrest from information

supplied by other officers. See Whiteley v. Warden, Wyoming State Penitentiary, 91

S. Ct. 1031 (1971). Inthe present casethe New Y ork Police madethe arrest without
receiving any information from Florida. Thus, thefellow officer rule does not apply.
Additionally, it should be noted that New Y ork and Floridawere not in aworking and
relationship on this case so that knowledge of awarrant could be imputed from one
to another.. Thus, the arrested was without awarrant - just asit wasinreality. The
New Y ork Police were bound by the Fourth Amendment.

Thearrest and detention of Appellant wasillegal. To passconstitutional muster

the warrantless arrest and detention must have been based on probable cause and

exigent circumstances. Id.

Thetria court erred in ruling that the police could go in the residence, without
awarrant or consent, because Appellant’s status as a fugitive constituted exigent

circumstances. See eq., Minnesota v. Olson, 110 S. Ct. 1684, 1690

(1990)(warrantlessarrest of Olson whowaswanted inrobbery/killingandinresidence

that she gestured or stepped aside. She only stated that
Appel  ant was upstairs. T. 957. This is not consent to enter.
Turner v. State, 754 A 2d 1074, 1084 (M. App. 2000)(anal yzi ng
numer ous cases and holding that in absence of police request to
enter that opening door and |eaving door open is not valid
consent to enter).
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with two people were with the suspect did not constitute exigent circumstances);

Hornblower v. State, 351 So. 2d 716, 718 (Fla. 1977)(police cannot help create exigent

circumstances).

Thus, thefruits of theillegal arrest at the residence including Appellant’ s bag
containing his Crepusculo writing should have been suppressed.

In addition, thetrial court did not find, nor did the police have, probable cause

when they arrested Appellant.® See Maxwdll v. City of Indianapolis, 998 F. 2d 431 (7™

Cir. 1993)(identification of defendant as fugitive on “America’s Most Wanted”
televison show does not constitute probable cause to arrest the defendant.) As a
result, Appellant’ s detention wasillegal and since there was no break in the chain of
illegality,” Appellant’ swritten statement to police should have been suppressed. The
illegal arrest and detention violated Appellant’s rights under the 4th and 14th
Amendmentsto the United States Constitutionand Articlel, Section 12 of theFlorida
Constitution. This cause must be remanded for a new trial.
POINT V

THE TRIAL COURT ERRED IN ADMITTING EXHIBIT
WHICH WASNEVER ADEQUATELY AUTHENTICATED

6 The basis for the police action was being told that
Appel I ant had been on Anerica’s Most Wanted. T. 943.

7 Such as release from custody, or appearing before a

judge, or talking with an attorney. M randa warnings are not
sufficient to attenuate an illegal detention. Taylor v.
Al abama, 457 U S. 687, 102 S. C. 2664, 73 L. Ed. 2d 314
(1982) (5 hour I 11 egal detention was not attenuated by

interview ng circunstances even where defendant was given three
- Mranda warnings and was visited by friends).
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Evidentiary rulings that are not pure questions of law fall under an abuse of
discretionreview. However, rulingscontrary to the evidence code constitute an abuse

of discretion. Taylor v. State, 601 So. 2d 1304, 1305 (Fla. 4" DCA 1992) (discretion

is“narrowly limited by therulesof evidence.”); Nardonev. State, 798 So. 2d 870, 874

(Fla. 4" DCA 2001) (no discretion to make rulings contrary to evidence code).

A hearingwasheld ontheauthenticity of exhibit AAA(thealleged statement of
Appellant).T.1549-76. At the hearing Sergeant Russell testified that he observed
Appellant writing on a pad between 12 pm and 1:30 pm T. 1562. Sometimein the
evening or afternoon Detective Greco asked Russell to sign a statement purportedly
given by Appellant. T. 1564. Russell signed every page. T. 1565. Russell did not
know what Appellant waswriting. T. 1567. Russell cannot testify that A ppellant wrote
thedocument inquestion. T. 1567. Thelast paragraph in the document appearsto be
written by another person and Russell also does not know whose handwritingitis. T.
1567-68.

Appellant objected to theintroduction of state’ sexhibit onthegroundthat the
State had not laid thefoundation that it wasauthentic. T. 1574-75. Thetrial overruled
the objection and admitted the document. T. 1578. Thiswas error.

Section 90.901 of the Florida Statutes requires authentication of adocument as
acondition precedent to its admissibility:

SECTION 90.901 REQUIREMENT
OF AUTHENTICATION OR
IDENTIFICATION

Authentication or identification of evidence is required as a condition
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precedent to its admissibility. The requirements of this section are
satisfied by evidence sufficient to support a finding that the matter in
guestion is what its proponent claims.
In the present case Sergeant Russell gavethe only testimony regarding thefoundation
for authenticity. Russell testified that he could not testify that Appellant wrote the

document. T. 1567. The document was not authenticated. See Louisv. State, 647

So. 2d 324 (Fla. 2d DCA 1994)(state did not present testimony of deputy who rolled
fingerprints onto card thus card was not authenticated and not admissible). It was
error to admit the document in this case. Appellant’s conviction and sentence must
be reversed and this cause remanded for anew trial.

PENALTY ISSUES

POINT VI

THE DEATH PENALTY IS NOT PROPORTIONALLY
WARRANTED IN THIS CASE.

“Any review of the proportionally of the death penalty inaparticular case must

begin with the premise that death isdifferent.” Fitzpatrick v. State, 527 So. 2d 809,

811 (Fla. 1988). ThisCourt summarized proportionality review asaconsideration of
the “totality of circumstances in a case,” and due to the finality and uniqueness of
death asapunishment “itsapplicationisreserved only for those caseswherethe most

aggravating and least mitigating circumstancesexist.” Terryv. State, 668 So. 2d 954,

956 (Fla. 1996).
In Dixon v. State, 283 So. 2d 1 (Fla. 1973) made it clear that ssimilar results

would be reach for similar circumstances and results would not vary based on
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discretion:

Review by this Court guaranteesthat the reasons present in one case will
reach a similar result to that reached under similar circumstances in
another case. No longer will one man die and another live on the basis
of race, or a woman live and a man die on the basis of sex. If a
defendant is sentenced to die this Court can review that casein light of
the other decisions and determine whether or not the punishment istoo
great. Thus, the discretion charged in Furman v. Georgia, Supra, can
be controlled and channeled until the sentencing process becomes a
matter of reasoned judgment rather than an exercise in discretion at all.

283 So. 2d at 10 (Emphasis added). See aso Proffitt v. Florida, 428 U. S. 242, 250

& 252-53 (1976).
Under thisCourt’ sproportionality analysis, thedeath penalty isreservedfor the
“most aggravated”’ and “least mitigated” of murders. Cooper v. State, 739 So. 2d 82,

85 (Fla 1999); Almeidav. State, 748 So. 2d 922, 943 (Fla. 1999):

[O]ur inquiry when conducting proportionality review istwo-pronged:
We compare the case under review to others to determine if the crime
fals within the category of both (1) the most aggravated, and (2) the
least mitigated of murders.

Almeida, 748 So. 2d 943 (emphasis added)(footnote omitted); Cooper v. State, 739

So. 2d at 85; seealso, e.0., Besarabav. State, 656 So. 2d 441, 446 (Fla. 1995)(*‘ Long

ago we stressed that the death penalty was to be reserved for the least mitigated and

most aggravated of murders.’”)(Quoting Songer v. State, 544 So. 2d 1010, 1011 (Fla.

1989)); State v. Dixon, 283 So. 2d 1 (Fla. 1973).

As noted in McKinney v. State, 579 So. 2d 80, 81 (Fla. 1991), the death

sentence will be affirmed in cases supported by one aggravating circumstance only

where there is either nothing or very little in mitigation:
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Having found that two aggravating circumstances are unsupported by the
record, this death sentence is now supported by just one aggravating
circumstance -- that the murder was committed during the course of a
violent felony. Aswe have previously noted, "this Court has affirmed
death sentences supported by oneaggravating circumstance only in cases
involving 'either nothing or very littleinmitigation.™ Nibertv. Sate, 574
So. 2d 1059, 1063 (Fla. 1990) (quoting Songer v. Sate, 544 So. 2d
1010, 1011 (Fla. 1989)). Here, the tria court found as a statutory
mitigating circumstancethat M cKinney had no significant history of prior
crimina activity. Inaddition, McKinney presented substantial mitigating
evidencerelating to hismental deficienciesand alcohol and drug history.
In light of the existence of only one valid aggravating circumstance
present here, the sentence of death is disproportional when compared
with other capital caseswherethis Court has vacated the death sentence
andimposed lifeimprisonment. Seelloyd, 524 So. 2d at 403 (and cases
cited therein).

Seeaso Clark v. State, 609 So. 2d 513 (Fla. 1992); Nibert v. State, 574 So. 2d 1059,

1063 (Fla. 1990); Songer v. State, 544 So. 2d 1010, 1011 (Fla. 1989); Smalley v. State,

546 So. 2d 710, 723 (Fla. 1989); Rembert v. State, 445 So. 2d 337 (Fla. 1984); Lloyd

v. State, 524 So. 2d 396 (Fla. 1988). This is consistent with reserving the death
penalty for the most aggravated and least mitigated offenses.

In this case there was only one aggravating circumstance. In this case there
were significant mitigating factors. The trial court found an important statutory
mitigating factor - - the capital felony was committed while Appellant was under the
influence of extrememental or emotional disturbance?® and 11 non-statutory mitigating
factors.

1. Extreme Mental or Emotional Disturbance at the time of the
offense

All six experts that testified argued that Appellant suffered from an extreme

5§ 921.141(6)(b), Fla. Stat.
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mental or emotion al disturbance of at the time of the offense. T. 3117, 3176, 3222,
3245, 3327, 3390. In fact, Dr. Goldstein testified it was very uncommon for six
different mental health professionals to come to the same exact conclusion asto a
diagnosisin a case like this but the records and tests are so consistent. T. 3351-52.
Thetestimony wasthat Appellant’ smental disordersare”theessenceof explainingthe
crimes’ inthiscase. T. 3402. Appellant sufferedfromaseveremental illness. T. 3176,
3226. This included maor depression, severe recurrent with psychotic features,
borderlinepersonality disorder and an underlying severe paranoid delusional disorder.
T. 3395, 3396. 3246, 3178, 3418. Appellant had an active psychotic episode at the
time of the killing. T. 3223, 3403. The mental disorder included auditory
hallucinations. T. 3328. Hisfeelings and thoughts were all but shut down. T. 3329.
Infact, anumber of the expertstestified that if they had testified during theguilt phase
they would havetestified that Appellant wasinsaneat thetime of theoffense. T. 3210,
3223.

Theimportant mental mitigating circumstancewasal sofound by thetrial court
in this case.

2. Appellant has a good employment history and record.

3. Appellant hasbeen suicidal but hasbeen helped by medications.

4. Appellant voluntarily returned totheUnited Statestosurrender .
Appellant cooperated with police after his arrest. Appéelant
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voluntarily confessed and consented to the search of his
belongings.

5. Appédlant missed a great amount of school due to chronic
ilInesses which impacted his social development.

6. Itisunlikely that Appellant will endanger otherswhile serving
a sentence of lifein prison.

7. Society would be protected by Appellant serving a sentence of
lifein prison.

8. Appellant will use his foreign language skills to assist needy
individuals who seek to learn English or function here. He can
thus still be a productive member of society.

9. Appellant isa voraciousreader and he had already caused two
former inmates of the Broward County Jail to seek assistance in
learning to read once released. He has helped, and can in the
future help other inmatesturn their lives around.

10. Appellant has expressed sincere regret and remorse for this
crime.

With the presence of theimportant statutory mental mitigating circumstanceas
well asnumerous other mitigating circumstances, it cannot be said that thereiseither

nothing or very littlein mitigation so that the single aggravating circumstancequalifies
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this case as the most aggravated and least mitigated of cases for which the death
penalty is reserved.

Infact, in casesinvolving similar circumstances, or even more aggravation or
less mitigation, death has been held to be disproportionate. For example, in Farinas
v. State, 569 So. 2d 425 (Fla. 1990) the victim moved out of Farinas' home. 569 So.
2d at 431. Likethis case, Farinas would unsuccessfully try to see her. I1d. Likethis
case, Farinas was obsessed with having the victim return to him. Id. Farinaswould
later kidnap the victim. Farinasthen ignored her pleasfor mercy and shot her in the
back paralyzing her.1d. Thevictimwasfully consciousand aware of her impending
death as Farinas unjammed his gun and shot her again and again. 1d. Despite two
aggravating circumstances, including HAC, this Court found death to be
disproportionate because although not found by the trial court, the evidence tended
to establishthat thekilling was committed by Farinaswhen hewasunder and extreme
mental or emotional disturbance. Thepresent caseislikeFarinasinthat thekillingwas
the result of an obsession with having the victim return and an extreme mental or
emotional disturbance. However, Farinaswaseven more aggravated wherethevictim
waskidnaped (whereastheinstant caseinvolved arapid explosion) and lessmitigated
unlike Farinas Appellant had an extreme menta illness which was unanimously

supported by six mental health professionals).®

InHuckabyv. State, 343 So. 2d 29 (Fla. 1977) the court found two aggravators,

® In Farinas the trial court found nental mtigation, but
did not find it to be substantial and gave it little weight.
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including HAC; ahistory of “sincerethreats on thelivesof hisnine children and wife
over thecourseof many yeary[;] and heinfact caused them bodily harm from beatings
and other forms of wanton cruelty.” Huckaby, 343 So. 2d at 33. Nonetheless, the
Court vacated the death sentence because:

There was almost total agreement on Huckaby’s mental illness and its
controllinginfluenceon him. Although the defensewasunableto prove
legal insanity, it amply showed that Huckaby’s mental illness was a
motivating factor in the commission of the crimes for which he was
convicted. Our review of the record shows that the capital felony
involved in this case was committed while Huckaby was under the
influence of extrememental or emotional disturbance, and that while he
may have comprehended the difference between right and wrong his
capacity to appreciate the criminality of hisconduct to conform it to the
law has substantially impaired.

343 So. 2d at 33-34. (Emphasis added). Likewise, in this case there was total

agreement that Appellant’ smental illnesswasthe controlling factor for thecrime- - the

mental disorders are “the essence of explaining the crimes’ in thiscase. T. 3407.
In addition, there are other similar types of cases in which death has been

deemed disproportionate. See Penn v. State, 574 So. 2d 1079 (Fla. 1991)(sole

aggravator HAC was outweighed by heavy drug use and belief that victim stood in
way of reconciliation with wife); Ross v. State, 474 So. 2d 1170, 1174 (Fla

1985)(death penalty not proper for bludgeoning of wifewhilesheattempted to defend
herself where only aggravator was HAC and although no mental illness there was
mitigation of drinking at time of attack and attack was result of emotional dispute);

Wilsonv. State, 493 So. 2d 1019 (Fla. 1986)(HAC by bludgeoning with hammer and

shooting and prior violent felony); Wright v. State, 688 So. 2d 298 (Fla. 1996)(death
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not proportionate where there was no aggravation unrel ated to the struggle with the
victim and Wright wasunder theinfluence of extreme emotional disturbance and had
other mitigation including good employment record, good deeds, mental health
problems, cooperated with police).

Also, assuming arguendo that the HA C aggravator appliesin this case but (see
point X), under the circumstances of this case HAC is not as significant asin other
cases. Essentialy all murdersareheinousandinvolve pain but what truly narrowsthe
classof murdersthroughthe HAC aggravator isthedeliberateintent toinflict pain. At
the very least, the HAC aggravator isfar less significant in his case as compared to
other caseswhichinduceanintent toinflict and enjoy pain. Inthe present caseit was
never claimed that Appellant wasdeliberately intending to causepain.’® Dr. Goldstein
testified that Appellant was so dissoci ated that he wasfocusing on lashing out and not
of causing pain:

My view isat thetime hewas so dissociated that he wasfocusing solely

on lashing out opposed to causing pain. Causing pain, which is

deliberately causing pain over and above and incremental to the act of

death, isinfactamental state. Itinvolvescognition. Itinvolvesthinking.

It involves awareness.

It'smy opinion that thisis an emotional reactions, not aintellectual one

that is though out, and at the time he' s attacking Miss Gomez over for

whatever period of time it is, he is not thinking about intending to

purposealy, knowingly, willfully, or any of the 70 odd intent termsthat are
used in the word deliberately attempting to cause her pain.

kkkkkkk*k

1 The trial court speculated that Gonez nust have been in
pain, but did not find that Appellant deliberately intended to
cause pain.
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Q. Doyou believe heintentionally tortured Gloria Gomez?
Was he of a state of mind to torture?

A. Again, | would givethesameanswer. | think it impliesalevel of
thinking that Mr. Coday was not capable of engaginginat thetime,
because of his emotional arousal and psychotic state.

T. 3360-61. Thistestimony regarding adisassociative state was unanimous amongst
the experts. The bottom line is that the sole aggravating HAC circumstance in this
case isfar less significant than it usually is. Again, the instant case is not the most
aggravated and least mitigated for which the death penalty isreserved. Appellant’s
death sentence must be vacated.

POINT VII

THE COURT ERRED IN REJECTING THE MITIGATING

CIRCUMSTANCE IN SECTION 921.141(6)(f) OF THE

FLORIDA STATUTE WHERE IT WASUNCONTROVERTED

THAT APPELLANT'S ABILITY TO CONFORM HIS

CONDUCT TO THE REQUIREMENTS OF THE LAW WAS

SUBSTANTIALLY IMPAIRED.

The six mental health experts all testified that at the time of the offense
Appellant’s capacity to conform his conduct to the requirements of the law was
substantially impaired. T. 3117, 3176, 3223, 3245, 3360, 3390. Their testimony was
based on hundreds of hours of evaluations, interviews, testing and review of records
of the offense and other parts of Appellant’slife.

Dr. Goldstein noted that it was very uncommon for six different mental health
professional to come to the same exact conclusion as to a diagnosis but the records
and test are so consistent. T. 3351-52. Appellant’smental disordersare*the essence

of explaining the crimes’ inthiscase. T. 3402. The expertsall agree that Appellant
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suffered from mental illnesses and when he wasinformed by Gloria Gomez that she
never loved him he suffered a psychotic break in which he went into adisassociative
state where his capacity to conform his conduct was substantially impaired. The
mental health experts explained that normally had the capacity to conform but that
when he was in the psychotic state his capacity to conform was impaired.

The trial court rejected this mitigator because Appellant had the capacity to
follow and abide by thelaw.™* First what thetrial court isrejecting isnot the statutory
mitigator of impaired capacity. One does not have to totally lack the capacity to

conform one's conduct — the capacity to conform must be substantially impaired

rather than totally absent.'? Thetrial court rejected the expert testimony and ruled that

Appellant had the capacity to conform because he “ conform[ed] his conduct for so
many years.” R. 837. Thisanaysisislegaly and logically flawed. The experts all
recognized that Appellant normally had theability to conform- - it wasonly during the
rare psychotic episodes that the ability to conform was impaired. Under the trial

court’ sreasoning apersonwith no criminal history could not qualify for thismitigator

1 The trial court indicated that it was not convinced that
Appellant is “relieved of accountability for his conduct.” R
837. However in putting forth this mtigator Appellant has
never asked to be relieved of accountability for his conduct.
Rather, this is a mtigator and not a defense which elimnates
accountability.

2 The total |ack of capacity to conform would the defense
of insanity which is not the legal standard for the instant

mtigating circunstances. It is interesting to note that the
majority of the experts found Appellant to be insane at the tine
of the offense. Al though insanity is not the test for this

mental mtigator, the fact that experts found Appellant to be
insane at the tine of the offense does not detract from this
mtigator.
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because most of the time the ability to conform would be present. Of course, thisis
not true.

Thekey isthat thismitigator relatesto the ability to conform at thetime of the
offense and is not negated by the fact that at other times the ability to conform exists
and in fact the defendant may be a good father, citizen, etc.

The above facts and experts analysis were uncontroverted and support the
circumstancesthat Appellant’ sability to conform his conduct to the requirements of
the law was substantially impaired. “The rgection of a mitigating factor cannot be
sustained unless supported by competent substantial evidence refuting the existence

of the factor.” Maxwell v. State, 603 So. 2d 490 (Fla. 1992). Asthis Court noted in

Johnson v. State, 660 So. 2d 637 (Fla. 1995), the uncontroverted factual evidence

supported by expert testimony cannot be ignored or rejected:

Johnson al so appearsto suggest that, had heintroduced expert testimony
about his mental state in the penalty phase, the trial court could simply
have rejected the testimony wholesale under Walls. Actually, Walls
standsfor the proposition that opinion testimony unsupported by factual
evidence can bergjected, but that uncontroverted and believablefactual
evidence supported by opinion testimony cannot beignored. Walls, 641
So. 2d at 390-391. Johnson did in fact introduce unconverted facts
supporting a case for mental mitigation, but the record completely and
substantially supportsthe trial court’s determination of weight.

660 So. 2d at 647 (emphasis added). Thus, while the court had discretion as to the
weight to give to the impaired capacity mitigator, it was not free to totally reject the
experts testimony which wasbased on uncontroverted facts. Moreover, theimpaired
capacity mitigator has been generally recognized to exist when a defendant’s

obsession or compulsion hasbeentriggered.Seelrizarry v. State, 496 So. 2d 822, 824
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(Fla. 1986)(impaired capacity mitigator existed because crimeresulted in* passionate
obsession.” Irizarry was “obsessed” that his ex-wife had jilted him, causing

Impai rment of capacity to appreciate criminality of hisconduct); Kampff v. State, 371

So. 2d 1007 (Fla. 1979)(impaired capacity, where Kampff had “ obsessive desire to
regain former status as husband”).

In addition thetrial court rejected that Appellant suffered emotional abuseasa
child. Theuncontroverted evidence showed that while Appellant was not materially
deprived or physically abused asachild, hewas emotionally abused in the sense that
hisparents(particularly hisfather) werecold and distant. T. 2681-82, 3179. Thistype
of deprivation can be more traumatizing than other forms of abuse. The
uncontroverted evidence of emotional abuse should not have been regjected.

The erroneous rejection of the impaired capacity mitigator is not harmless
beyond areasonable doubt. Only one aggravator was present. Under the particular
circumstances at bar, thisis not one of the most aggravated of murder cases.

On the other side of the scale was ample mitigation. Appellant was under the
influence of extreme mental or emotional disturbances at the time he committed the
offense and thee was al so over adozen non-statutory mitigating circumstance. The
erroneous rejection of mitigating evidence denied Appellant due process and afair
reliable sentencing. FHla Const. Art. |, 889 and 17; U.S. Const. Amend V, VI, VIIlI,
XIV.

POINT VIlI

FLORIDA’S DEATH PENALTY STATUTE IS
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UNCONSTITUTIONAL WHERE ONE ISELIGIBLE FOR THE

DEATH PENALTY MERELY BY BEING CONVICTED for

violating 8§ 784.02 OF THE FLORIDA STATUTES.

It may be claimed that in Florida one becomes eligiblefor the death penalty by
amerefinding of guilt under § 782.04 of the Florida Statutes. If thisistrue, Florida's
death penalty statute is unconstitutional because aggravating circumstances must be

found to make oneédligiblefor the death penalty under the United States Constitution.

See Furman v. Georgia, 408 U. S. 238 (1972).
Thus, Appellant’s sentence is unconstitutional and must be reversed and
remanded for imposition of alife sentence.
POINT 1X
THE DEATH SENTENCE VIOLATES THE UNITED STATES
AND FLORIDA CONSTITUTIONSPURSUANT TO APPRENDI

V.NEW JERSEY, 530 U. S. 466 (2000) AND RING V. ARIZONA,
U.S. , 120 S. CT. 2348 (JUNE 24, 2002).

Assuming, that this Court rejects Appellant’s argument in Point 1V because
Florida does require an aggravating circumstance for one to become eligible for the

death penalty, the death penalty sentence in this cause violates Ring v. Arizona.

Appellant raised theRing issues at numeroustimesin the court below. R. 553-
556, R. 744-752, R. 753, T. 3047-3099.

In Duest v. State, this Court revisited Ring without rejecting the idea of Ring

applying to Florida. Instead, it was noted that there were four categories of cases
which were not eligible for relief pursuant to Ring; cases on post-conviction,

unanimous recommendationsof death, caseswith unanimousguilt phaseverdictson
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other felonies which would qualify for a statutory aggravator, and caseswith aprior
violent felony conviction:
RING ISSUE

Duest next asserts that he was denied his right under the Sixth
Amendment to the United States Constitution to trial by jury on all the
elements of hisoffense, sincethereisno requirement under Floridalaw
of ajury trial to determinethe existence of facts necessary to imposethe
death penalty. He bases his claim on Ring v. Arizona, 536 U.S. 584
(2002), inwhich the United States Supreme Court held that if proof of a
fact is necessary to subject a defendant to the death penalty, the Sixth
ﬁ\mgndment requiresthat thefact befound by ajury beyond areasonable
ount.

This Court, considering the effects of Ring, denied relief in Bottoson v.
Moore, 833 So. 2d 693 (Fla.), cert. denied, 123 S.Ct. 657 (2002) which,
like Duest’ s case, involved aprior-conviction aggravator. Ring restson
Apprendi v. New Jersey, 630 U.S. 466 (2002), which held that, “[ o] ther
than thefact of aprior conviction, any fact that increasesthe penalty for
acrimebeyond the prescribed statutory maximum must be submitted to
ajury, and proved beyond a reasonable doubt.” Id. at 490. We have
previoudly rejected claims under Apprendi and Ring in casesinvolving
theaggravating factor of apreviousfelony involving violence. Seel.ugo
v. State, 28 Fla. L. Weekly S160, S173n.79 (Fla. Feb. 20, 2003) (noting
rgection of Apprendi/Ring clams in postconviction appedls,
unanimously guilty verdict on other felonies, and “existence of prior
violent felonies’); Doorbal v. State, 837 So. 2d 940, 963 (Fla. 2003)
(stating that prior violent felony aggravator based on contemporaneous
crimes charged by indictment and on which defendant was found guilty
by unanimous jury “clearly satisfies the mandates of the United States
and Florida Constitutions”). We likewise decline to grant relief under
Ring here.

28 Fla. L. Weekly at S506.
Appellant’s case does not fall within any of the four exceptions noted by this
Court.

JURY FACT FINDING
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In Ring, the United States Supreme Court struck down Arizona's capital
sentencing statute, holding that it violated the Sixth and Fourteenth Amendmentsfor
ajudge rather than jury to find the aggravating factors necessary to impose a death
sentence. The Court based its holding and analysisin Ring onits earlier decisionin

Apprendi v. New Jersey, 530 U.S. 466 (2000), where it held that “[i]t is

unconstitutional for alegislature to remove from the jury the assessment of facts that

increase the prescribed range of penaltiesto which acriminal defendant isexposed.”

Id. at 490 (quoting Jonesv. United States, 526 U.S. 227, 252-53 (1999) (Stevens, J.,
concurring)).

Applying that Apprendi test, in Ring the Court noted that “ If a State makesan
increase in adefendant’ s authorized punishment contingent on the finding of afact,
that fact ... must be found by ajury beyond areasonable doubt.” Ring, 2002 WL at

. “All thefactswhich must existin order to subject thedefendant toalegally
prescribed punishment must befound by thejury.” Id. (quoting Apprendi, 530 U.S.
at 499 (Scalia, J., concurring)).

TheCourtin Ring agreed with thedissentersin Apprendi that the Arizonadegth
penalty statute could not survive thistest: “[a] defendant convicted of first-degree
murder in Arizona cannot receive a death sentence unless a judge makes the factual
determination that astatutory aggravating factor exists. Without that critical finding,
themaximum sentenceto which the defendant isexposedislifeimprisonment, and not
the death penalty.” Ring, 2002 WL at _ (quoting Apprendi, 530 U.S. at 538

(O’ Connor, J., dissenting)). The Court noted that, under Arizonalaw, “Defendant’ s
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death sentence required the judge's factual findings.” Ring, 2002 WL at
(quotation omitted).

TheFloridacapital sentencing statute suffersfromtheidentical flaw that led the
Court in Ring to declare the Arizona statute unconstitutional. Under Floridalaw, a
defendant cannot be sentenced to death unless the judge -- not the jury -- makes
gpecific findings of fact. In particular, before a sentence of death may be imposed,
under Fla. Stat. Section 921.141(3), the court “shall set forth in writing its findings

upon which the sentence of death is based as to the facts . . . [t]hat sufficient

aggravating circumstances exist ... and ... [t]hat there are insufficient mitigating
circumstancesto outwei gh theaggravating circumstances.” (Emphasesadded.) Thus,
Section 921.141 explicitly requires two separate findings of fact by the trial judge
before a death sentence can be imposed: the judge must find as a fact that (1)
“sufficient aggravating circumstancesexist” and (2) “thereareinsufficient mitigating
circumstancesto outweightheaggravating circumstances.” 1d. A defendant thusmay
be sentenced to death only if the sentencing proceeding “results in findings by the
court that such person shall be punished by death.” Fla. Stat. 8 775.082(1).

The statute is explicit that, without these required findings of fact by the trial
judge, the defendant must be sentenced to life imprisonment: “If the court does not
makethefindingsrequiring the death sentencewithin 30 daysafter therendition of the
judgment and sentence, the court shall impose[a] sentenceof lifeimprisonment.” 1d.
Further, the statuterequiresthetrial court to make adetermination independent of the

jury -- thejury rendersmerely an “advisory sentence” andthetrial court must impose
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asentenceof lifeor death * [ n]otwithstanding therecommendation of amajority of the

jury.” Id. 88921.141(2), 921.141(3). See Rossv. State, 386 So. 2d 1191, 1197-98

(Fla. 1980) (vacating death sentence because the trial judge treated the jury’s
recommendation asbinding and failed to makeindependent findingsin support of the
sentence). Further, for purposes of sentencing, thejury’ sguilt-phasefindings cannot
be conclusive asto the existence of any aggravating factor, and thejudge isrequired
by the statute to make separate findings at sentencing to support any such factor.
Because Floridalaw thusrequiresfact findingsby thetria judgebeforeadeath
sentence may be imposed, it is unconstitutional under the holding and rationale of
Ring. Just aswiththe Arizonastatute, the Floridastatuteisdirectly contrary totherule

of law enunciated in Ring and Apprendi that “[i]f a state makes an increase in a

defendant’ s authorized punishment contingent on the finding of a fact, that fact ...
must be found by ajury beyond areasonable doubt.” 2002WLa . Justas
withthe Arizonastatute, the Floridastatuteisexplicit that adefendant “ cannot receive
a death sentence unless a judge makes the factual determination that a statutory
aggravating factor exists. Without that critical finding, the maximum sentencetowhich
the defendant is exposed is life imprisonment, and not the death penalty.” Id. at
. Becausethetrial judge -- and not the jury -- must make specific findings of
fact before a death sentence can be imposed under Floridalaw, Ring holds squarely
that the statute is unconstitutional under the Sixth and Fourteenth Amendments.
ADVISORY VERDICT

Admittedly, unlike the Arizona statute, the Florida statute provides for an
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advisory jury verdict. But that has no bearing on the analysis set out above. Indeed
in Walton v. Arizona, 497 U.S. 639 (1990), the United States Supreme Court

specifically rejected apurported distinction between the Arizonaand Floridastatutes
based on Florida' s advisory verdict:

The distinctions Walton attempts to draw between the Florida and

Arizonastatutory schemesarenot persuasive. Itistruethat in Floridathe

jury recommends a sentence, but it does not make specific factual

findings with regard to the existence of mitigating or aggravating

circumstances and itsrecommendation isnot binding on thetrial judge.

A Floridatrial court no more has the assistance of ajury’s findings of

fact with respect to sentencing issuesthan doesatrial judgein Arizona.

497 U.S. at 648.

The trial judge is directed by Section 921.141(3) to make the fact findings
necessary to support a death sentence “notwithstanding the recommendation of a
majority of thejury.” And unlessthe court makes the “findings requiring the death
sentence,” id., the defendant must be sentenced to life. Thejury’ srolethus does not
alter theessentia point -- the controlling point under Ring -- that the Floridastatuteis
unconstitutional because adeath sentence cannot beimposed without fact findings by
thetrial judge. SeeRing, 2002 WL at (“ All thefactswhich must existin order
to subject the defendant to a legally prescribed punishment must be found by the
jury.”) (quotation omitted).

The State perhaps may argue that this Court can avoid the Ring issues raised
by the Florida statute ssmply by relying on the jury’ sadvisory verdict asthe basisfor

imposing a sentence of death. In thisway, the State might argue, this Court could

avoid making the findings of fact that would run afoul of Ring.

64



Any such argument is foreclosed, first of al, by the explicit language of the
statute. Section 921.141 requires separatefindingsby the court “ notwithstanding the
recommendation of a majority of the jury.” There is no statutory authority under
Florida law that would allow the imposition of a death sentence based on the jury’s
findings of fact. To the contrary, Floridalaw providesthat the jury’ sroleis merely
“advisory” andthat thetrial court must undertakeitsown separatefindings. Thetrial
court isrequired by Section 921.141(3) to make “ specific written findings of fact.”
Andthetrial courtisrequired to engage in aseparate Spencer hearing. Itwould bea
violation of the statutory requirementsto base adeath sentenceuponthejury’ sverdict
when Section 921.141(3) explicitly requiresthe court to“ set forthinwritingitsfindings
... asto thefacts’ supporting a death sentence.

Further, it would be impermissible and unconstitutional to rely on the jury’s
advisory sentence as the basis for the fact-findings required for a death sentence,
becausethe statuterequiresonly amajority vote of thejury in support of that advisory

sentence. Seeid. (“recommendation of amajority of thejury”). InHarrisv. United

States, U.S : S.Ct. _ ,2002 WL 1357277, No. 00-10666 (U.S. June
24, 2002), rendered on the same day asRing, the U.S. Supreme Court held that under
the Apprendi test “those facts setting the outer limits of asentence, and of thejudicial
power toimposeit, arethe elementsof the crimefor the purposes of the constitutional
anaysis.” 1d. (U.S. June24, 2002). Andin Ring, the Court held that the aggravating
factors enumerated under Arizona law operated as “the functional equivalent of an

element of a greater offense” and thus had to be found by ajury. 2002 WL at
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. In other words, pursuant to the reasoning set forth in Apprendi, Jones, and

Ring, aggravating factorsareequivalent to e ementsof the capital crimeitself and must
be treated as such.
SIMPLE MAJORITY VOTE
Permitting any such findingsof theelementsof acapital crimeby ameresimple
majority isimproper under the United States Constitution and Floridalaw. Inthesame
way that the Constitution guarantees a baseline level of certainty before a jury can
convict adefendant, it al'so constrains the number of jurors who can render a guilty

verdict. See Apodaca v. Oregon, 406 U.S. 404 (1972) (the Sixth and Fourteenth

Amendments require that a criminal verdict must be supported by at least a
“substantial mgjority” of thejurors). Clearly, amere numerical majority -- whichisall
that isrequired under Section 921.141(3) for thejury’ sadvisory sentence-- would not

satisfy the “substantial majority” requirement of Apodaca. See, e.q., Johnson v.

Louisiana, 406 U.S. 366,  (1972) (Blackmun, J., concurring) (a state statute
authorizing a 7-5 verdict would violate Due Process Clause of Fourteenth
Amendment). Relying onamere numerical mgjority for thefact findings supporting
adeath sentence would also be directly inconsistent with the requirement of Florida

law that aguilty verdict must beunanimousinall criminal cases. Williamsv. State, 438

So. 2d 781,784 (Fla. 1983); Jonesv. State, 92 So. 2d 261 (Fla. 1956); Brown v. State,

661 So. 2d 309 (Fla. 1st DCA 1995); Flanning v. State, 597 So. 2d 864 (Fla. 3d DCA
1992); Fla.R.Crim.P. 3.440.

In short, nothing inthe existing statute establishes proceduresthat would allow
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this Court to avoid or bypassits unconstitutionality under Ring. The statute requires

findings by the Court and does not permit a death sentence based on findings by the

advisory jury. Further, the advisory jury’s majority-based recommendation would

itself be unconstitutional as a basis for imposing a sentence of death. The statute as

it existsdoesnot allow for the constitutional imposition of adeath sentencein Florida.
IMPOSITION OF A LIFE SENTENCE

INn1972, the Supreme Court invalidated all then-existing state capital punishment

laws, holding that they presented an undue risk that the death penalty would be

imposed inan arbitrary and capriciousmanner. See Furmanv. Georgia, 408 U.S. 238
(1972). This holding had the effect of rendering Florida's capital sentencing
procedures unconstitutional. See Donaldsonv. Sack, 265 So.2d 499, 502 (Fla. 1972)

(holding that Furman abolished the death penalty “as heretofore imposed in this
state”).
In light of Furman, the Florida Supreme Court held that Fla. Stat. 8775.082(1)

mandated lifeimprisonment upon convictionfor capital murder. See Donaldson, 265

S0.2d at 503. Section 775.082(1) providesthat a“person who has been convicted of
acapital felony shall be punished by death if the proceeding held to determine sentence
according to the procedure set forthin s. 921.141 resultsin findings by the court that
such person shall be punished by death, otherwise such person shall be punished by
lifein prison.” In Donaldson, the Florida Supreme Court held that this statutory
provision provided for a sentence -- life imprisonment -- where the provisions for

imposition of a death sentence had been rendered unconstitutional. The Court
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reasoned that “eliminating the death penalty from the statute does not of course
destroy the entire statute,” observing, “we have steadfastly ruled that the remaining
consistent portions of statutes shall be held constitutional if there is any reasonable
basis for doing so and of course this clearly exists in these circumstances.” 1d.

That same reasoning applies here. The findings required by Section 921.141
cannot be made, consistent with the requirements of the Sixth and Fourteenth
Amendment as established in Ring. In thiscircumstance, just asin Donaldson, the
appropriate outcome under Section 775.082(1) istheentry of alife sentence, because
as amatter of federal and state constitutional law a judge cannot make the findings
“according to the procedure set forthins. 921.141.” As Section 775.082(1) states,
without those findings “otherwise such person shall be punished by life in prison.”
The same conclusion is reflected in Section 921.141(3) -- the court “shall impose
sentence of lifeimprisonment” if it does not make the “findings requiring the death
sentence”’ -- and Ring establishesthat it would be unconstitutional and prohibited by
the Sixth and Fourteenth Amendments for atria judge to make those findings.

If further confirmation of this conclusion is needed, it is provided by Section
775.082(2), a severability clause, which confirms that if portions of the statute are

rendered unconstitutional thebalance of the statuteistoremainin place. See Waldrup

v. Dugger, 562 So. 2d 687, 693 (Fla. 1990) (“When a part of a statute is declared
unconstitutional the remainder of the act will be permitted to stand provided ... [that]
theunconstitutional provisionscan beseparated fromtheremaining valid provision...

[and] the legidative purpose expressed in the valid provisions can be accomplished

68



independently of thosewhicharevoid”). Thus, asDonaldson establishes, thefact that
the death penalty procedures of Section 921.141 are now unconstitutional does not
preclude the entry of sentence but rather requires the entry of the only remaining
sentence available if the death penalty cannot be imposed -- namely, alife sentence.

The Supreme Court in Ring did not explicitly address how stateslike Arizona
(and Florida) with facially unconstitutional death penalty statutes should apply the
Court’s ruling to pending cases. In Florida, that issue is controlled by this Court’s
holdingin Donaldson, whichinterpreted Section 775.082(1) to requiretheimposition
of a life sentence following the determination that the statutory scheme was
unconstitutional. Under Donaldson and the specific language of Section 775.082(1),
it is not appropriate to engage in a case-by-case inquiry as to whether current law
could somehow belawfully applied in agiven case notwithstanding the constitutional
defectsin the structure of the law.

OTHER ERRORS

Assuming arguendo that this Honorable Court does not find that the statuteis
facialy unconstitutional, therewereaseriesof specificerrorsinthiscaserenderingthe
death sentence unconstitutional pursuant to the Florida and United States
Congtitutions. These errors include: (1) The jury made no finding of aggravating
circumstances. (2) Thejury made no finding that the aggravating circumstances are
of sufficient weight to call for thedeath penalty. (3) Thefailuretoinstruct thejury that
thisfinding must be beyond a reasonable doubt. (4) Thejury’s recommendation of

death was only by a vote of 9 to 3. (5) The indictment contains no notice of
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aggravating circumstances.
Apprendi and Ring require arethinking of theroleof thejury in Florida. The
Courtin Apprendi describeditsprior holding in Jonesv. United States, 526 U.S. 227

(1999):

The question whether Apprendi had aconstitutional right to haveajury
find such bias on the basis of proof beyond areasonable doubt is starkly
presented.

Our answer to that question was foreshadowed by our opinion in Jones
v. United States, 526 U.S. 227, 119 S.Ct. 1215, 143 L .Ed.2d 311 (1999),
construing afederal statute. Wetherenoted that “ under the Due Process
Clause of the Fifth Amendment and the notice and jury trial guarantees
of the Sixth Amendment, any fact (other than prior conviction) that
increases the maximum penalty for a crime must be charged in an
indictment, submittedto ajury, and proven beyond areasonable doubt.”
Id., at 243, n.6, 119 S.Ct. 1215. TheFourteenth Amendment commands
the same answer in this case involving a state statute.

530 U.S. at 476.
In Ring, the United States Supreme Court overruled, in part, its prior opinion
in Walton v. Arizona, 497U.S. 639 (1990). The Court stated:

For the reasons stated, we hold that Walton and Apprendi are
irreconcilable; our Sixth Amendment jurisprudence cannot be hometo
both. Accordingly, we overrule Walton to the extent that it allows a
sentencing judge, sitting without a jury, to find an aggravating
circumstance necessary for imposition of the death penalty. See 497
U.S., at 647-649. Because Arizona s enumerated aggravating factors
operate as thefunctional equivalent of an element of agreater offense;’
Apprendi, 530U.S. at 497, n. 19, the Sixth Amendment requiresthat they
be found by ajury.

* * %

"Theguaranteesof jury trial inthe Federal and State Constitutionsreflect
aprofound judgment about theway inwhich law should be enforced and
administered.... If thedefendant preferred the common-sensejudgment
of ajury to the moretutored but perhaps|ess sympathetic reaction of the
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singlejudge, hewasto haveit.” Duncanv. Louisiana, 391 U.S. 145, 155-
156 (1968).

Theright to trial by jury guaranteed by the Sixth Amendment would be
senselessly diminished if it encompassed the fact-finding necessary to
increase a defendant’ s sentence by two years, but not the fact-finding
necessary to put him to death. We hold that the Sixth Amendment
appliestoboth. Thejudgment of the ArizonaSupreme Court istherefore
reversed, and the case is remanded for further proceedings not
inconsistent with this opinion.

Ring, supra, at

Itisclear that in Florida, asin Arizona, the aggravating circumstances actually
define those crimes which are eligible for the death penalty.

With theissue of guilt or innocence disposed of, the jury can then view
the question of penalty asaseparate and distinct issue. Thefact that the
defendant has committed the crime no longer determines automatically
that he must diein the absence of amercy recommendation. They must
consider from the facts presented to them — facts in addition to those
necessary to provethe commission of thecrime—whether thecrimewas
accompani ed by aggravating circumstancessufficient to requiredeath or
whether there were mitigating circumstances which require a lesser
penalty.

State v. Dixon, 283 So. 2d 1, 8 (Fla. 1973).

Itisclear that under Floridalaw the conviction of first degree murder alonedoes
not make aperson eligiblefor the death penalty. Thejury must also find aggravating
circumstances. It isonly upon proving aggravating circumstances that the defendant
becomeseligiblefor the death penalty. Thus, in Florida, asin Arizona, thejury must
find aggravating circumstances. There was a clear violation of thisrule.

An additional constitutional error is that the jury made no finding that the
aggravatorsweresufficiently weighty to call for the death penalty. Floridalaw requires

not only the presence of aggravators, but that they are sufficiently weighty to warrant
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the death penalty. State v. Dixon, 283 So. 2d 1, 8 (Fla. 1973). There was no jury

finding that the aggravating circumstancesare sufficiently weighty to call for thedeath
penalty.
Apprendi and Ringwere also violated in that the jury was not instructed that it

had to find, beyond a reasonable doubt, that the aggravating circumstances must be

sufficiently weighty to call for the death penalty or that it must find, beyond a

reasonable doubt, that the aggravating circumstances outweigh the mitigating

circumstances.

Thejury wasgiven no guidance asto by what standard it would havetofind the
aggravators sufficiently weighty to call for the death penalty.

The jury was also given no guidance as to what standard it would use to
determinewhether aggravating circumstancesoutwei gh mitigating circumstances. The

jury was not told that it must find beyond a reasonable doubt that aggravating

circumstances must outwei gh mitigating circumstances, they weretold that mitigating
circumstances must outweigh aggravating circumstances. Thisviolates Apprendi’s
and Ring’ srequirement that any fact whichincreasesthe punishment, withthe possible
exception of recidivism, must be proven beyond a reasonable doubt.

An additional violation of Apprendi and Ring isthefact that the jury’ sverdict

in support of death was only by a vote of nine to three (assuming that the jury’s
recommendation can be taken as satisfying Ring, which appellant disputes). In
Johnson v. Louisiang, 406 U.S. 356 (1972), the Court upheld a system whereby

verdictsin serious felonies must be by at |east nine votes out of twelve and verdicts

in capital casesmust be unanimous. In Apodacav. Oregon, 406 U.S. 404 (1972), the

Court upheld verdictsof 10-2and 11-1innon-capital felonies. InBurchv. L ouisiana,
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441 U.S. 130 (1979), the Court held that a six person jury must be unanimous. The
Court took painsto note that A podaca was anon-capital case. 441 U.S. at 136. The
U.S. Supreme Court has not specifically reached the issue of whether a unanimous
verdictisrequiredinacapital case. However, it hasnever upheld averdict of lessthan
nineto three, even in anon-capital case. Under either test, averdict of eight to four

violates the Federal Constitution after Apprendi and Ring.

Floridalaw requires aunanimous verdict. Williamsv. State, 438 So. 2d 781,
784 (Fla. 1983); Jonesv. State, 92 So. 2d 261 (Fla. 1956); Brownv. State, 661 So. 2d
309 (Fla. 1# DCA 1995); Flanning v. State, 597 So. 2d 864 (Fla. 39 DCA 1992);
FlaR.Crim.P. 3.440. The eight to four verdict isin violation of thisrule.

The indictment in this case is also defective pursuant to Apprendi. The
Indi ctment containsno mention of any aggravating factorsor of any allegation that the
aggravating factors are sufficiently weighty to call for the death penalty. IR1-2. Thus,
appellant was never charged with a capital offense.

Thereasoning of Apprendi and Ringisconsistent with decisions of the Florida
courts. In State v. Overfelt, 457 So. 2d 1385 (Fla. 1984), this Court stated:

The district court held, and we agree, “that before a trial court may
enhance a defendant’s sentence or apply the mandatory minimum
sentence for use of a firearm, the jury must make a finding that the
defendant committed thecrimewhileusing afirearm either by finding him
guilty of a crime which involves afirearm or by answering a specific
guestion of aspecial verdict formsoindicating.” 434 So. 2d at 948. See
asoHoughv. State, 448 So. 2d 628 (Fla. 5" DCA 1984); Smith v. State,
445 So. 2d 1050 (Fla. 12 DCA 1984); Streeter v. State, 416 So. 2d 1203
(Fla. 3d DCA 1982); Bell v. State, 394 So. 2d 570 (Fla. 5" DCA 1981).
But see Tindall v. State, 443 So.2d 362 (Fla. 5" DCA 1983). The
guestion of whether an accused actually possessed a firearm while
committing afelony is a factual matter properly decided by the jury.
Although a trial judge may make certain findings on matters not
associated with the criminal episodewhen rendering asentence, itisthe
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jury’ sfunction to be the finder of fact with regard to matters concerning
the criminal episode. To allow ajudgeto find that an accused actually
possessed a firearm when committing a felony in order to apply
enhancement or mandatory sentencing provisions of section 775.087
would be an invasion of the jury’ s historical function and could lead to
amiscarriage of justice in cases such as this where the defendant was
charged with but not convicted of acrime involving afirearm.

457 So. 2d at 1387. TheDistrict Courtsof Appeal have consistently held that athree
year mandatory minimum can not beimposed unlesstheuseof afirearmisallegedin
theinformation. Peck v. State, 425 So. 2d 664 (Fla. 2 DCA 1983); Gibbsv. State,
623 So. 2d 551 (Fla. 4" DCA 1993); Bryant v. State, 744 So. 2d 1225 (Fla. 4" DCA

1999). The requirements of Apprendi and Ring must apply to the penalty

determination in a capital case under the Florida and Federal Constitutions.
Thedenial of ajury trial isastructural error which can never be harmless. See

Sullivan v. Louisiana, 508 U.S. 275, 278 (1993). The proper remedy for thiserror is

theimposition of alifesentence. The Courtin Ring stated that theaggravating factors
operate as the functional equivalent of an element of agreater offense. Ring, supra,
a . Thus, the Court recognized that conviction of first degree murder is not
enough to subject a person to the death penalty. It isthe presence of sufficiently
weighty aggravating circumstances which turns the offense into a death eligible
offense, i.e. capital murder. Under Ring, it is only the finding of aggravating
circumstancessufficiently weighty to call for the death penalty which turnthe offense
of first degreemurder into adeath eligibleoffense. Thus, first degree murder, without
ajury verdict that there are aggravating circumstances sufficiently weighty to call for
the death penalty, isalesser included offense of capital murder. Thisisanaogousto
simple battery being alesser included offense of aggravated battery. Appellant was
only charged with, and convicted of, first degreemurder. Hisindictment did not allege
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the presence of aggravating circumstances sufficiently weighty to call for the death
penalty and his jury did not find such circumstances. Appellant was convicted of
ordinary first degree murder. He was not convicted of capital murder. Upon the
jury’s guilt phase verdict for first degree murder, without a finding of aggravating
circumstancessufficiently weighty to call for thedeath penalty, lifeimprisonment isthe
only available penalty. Assuming arguendo, that this deficiency could be cured by a
subsequent jury verdict, it did not occur in this case. At no point in the proceedings
did thejury makeafinding, beyond areasonabledoubt, of death eligibility. Itiswell-
settled that the Doubl e Jeopardy Clauses of the Floridaand Federal Constitutions bar
a subsequent prosecution after conviction of alesser included offense based on the
sameconduct. United Statesv. Dixon, 509 U.S. 688 (1993); Chikitusv. Shands, 373
So. 2d 904 (Fla. 1979); Statev. Witcher, 737 So. 2d 584 (Fla. 1% DCA 1999). Here,

the indictment, prosecution and conviction of Appellant for ordinary first degree
murder bar any subsequent prosecution seeking the death penalty. Thus, this case
must be reversed for the imposition of alife sentence.

POINT X

THETRIAL COURT ERRED INFINDING THEKILLINGWAS
ESPECIALLY HEINOUS, ATROCIOUSOR CRUEL.

Because the facts of this case do not show both the intent constitutionally
required for narrowing the classeligiblefor the death penalty and that the victim was
CONSCious So asto experience prolonged suffering, it was error to find the especially
heinous, atrociousor cruel (HAC) circumstance. All murdersare unnecessary. Any
murder could be characterized as heinous, atrocious or cruel (hereinafter “HAC”).

However, to avoid such an overboard and unconstitutional application of HAC,
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restrictions have been placed on the HAC aggravator. It is well-settled that the
especially HAC aggravator doesnot apply unlessitisclear that the defendant intended
to cause unnecessary and prolonged suffering. Eg. Porter v. State, 564 So. 2d 1060,

1063 (Fla. 1990)(hypothesis consistent with crime not “ meant to be deliberately and
extraordinarily painful” and thusnot HAC); Bonifay v. State, 626 So. 2d 1310, 1313

(Fla 1993); Santos v. State, 591 So. 2d 160, 163 (Fla. 1991); Cheshirev. State, 568

0. 2d 908 (Fla. 1990); Millsv. State, 476 So. 2d 172, 178 (1985); Lloyd v. State, 524

So. 2d 396, 403 (Fla. 1988); Smalley v. State, 546 So. 2d 720, 722 (Fla. 1989).
For example, in Bonifay v. State, 626 So. 2d 1310 (Fla. 1993), this Court

recognized that the crime was “vile and senseless’ where the victim unsuccessfully
begged for hislife, but held that especially HAC did not apply becausetherecord did
not demonstrate that Bonifay intended to inflict ahigh degree of pain or to torturethe
victim:

Both Bland and Tatum testified that Bonifay told them thevictim begged
for hislife. Bonifay, himself, said thisin histape-recorded statement as
did Barthinhislivetestimony. Even so, wefind that thismurder, though
vile and senseless, did not riseto onethat is especially cruel, atrocious,
and heinous as contemplated in our discussion of thisfactor in State v.
Dixon, 283 So. 2d 1 (Fla. 1973), cert. denied, 416 U. S. 943, 94 S. Ct.
1950, 40L.Ed.2d 295 (1974). Therecordfailsto demonstrate any intent
by Bonifay to inflict a high degree of pain or to otherwise torture the
victim. The fact that the victim begged for his life or that there were
multiple gunshotsis an inadequate basis to find this aggravating factor
absent evidence that Bonifay intended to cause the victim unnecessary
and prolonged suffering. Santosv. State, 591 So. 2d 160 (Fla. 1991).

Bonifay, 626 So. 2d at 1313 (emphasisadded). Likewise, inSantosv. State, 591 So.

2d 160, 163 (Fla. 1991), HAC did not apply as there was “no substantial suggestion
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that Santos intended to inflict a high degree of pain or otherwise torture the victim.”

Thetrial court never found any intent by Appellant to cause prolonged painand
suffering in this case. Instead, thetrial court’sfinding of HAC was solely based on
speculation asto thefear and pain of thevictim. However, asexplained in Teffeteller
v. State, 439 So. 2d 840, 846 (Fla. 1983), the suffering of thevictimisnot HAC asit
does not set the murder apart from the norm of capital felonies:

Thefact that the victim lived for a couple hours in undoubted pain and

knew that he was facing imminent death, horrible as this prospect may

Pg\é?\ Ibegen does not set this sense murder apart from the norm of capital

Itistheintentional design of the perpetrator totortureor inflict pain rather than thepain

itself which HAC is designed to cover. Millsv. State, 476 So. 2d 172, 178 (Fla.

1985)(whether victimlingersispurefortuity, theintent of thewrongdoer iswhat needs
to be examined). Here, thetrial court did not find that Appellant had an intentional
design to torture or inflict pain. In fact, the mental health testimony was that
Appellant’ s mental state at the time of the attack was inconsistent with any intent to
cause pain.

Dr. Goldstein testified that Appellant was so dissociated that he was focusing
on lashing out and not of causing pain:

My view isat thetime hewas so dissociated that he wasfocusing solely

on lashing out opposed to causing pain. Causing pain, which is

deliberately causing pain over and above and incremental to the act of

death, isinfact amental state. Itinvolvescognition. Itinvolvesthinking.

It involves awareness.

It'smy opinion that thisis an emotional reactions, not aintellectual one

that is though out, and at the time he' s attacking Miss Gomez over for
whatever period of time it is, he is not thinking about intending to
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purposealy, knowingly, willfully, or any of the 70 odd intent termsthat are
used in the word deliberately attempting to cause her pain.

kkkkkkk*k

Q. Doyou believe heintentionally tortured Gloria Gomez?
Was he of a state of mind to torture?

A. Again, | would givethesameanswer. | think it impliesalevel of
thinking that Mr. Coday wasnot capable of engagingin at thetime,
because of his emotional arousal and psychotic state.

T. 3360-61.
A killing in an emotional rage or frenzy, or aresult of amenta illnessis not

HAC. SeeBufordv. State, 403 So. 2d 943, 952 (Fla. 1981)(*akilling committed in

an emotional rage was not heinous, atrocious, or cruel”); Huckaby v. State, 343 So.

2d 29 (Fla. 1979)(Court held the crimes were aresult of defendant’ s mental illness);

Jonesv. State, 332 So. 2d 615 (Fla. 1976)(paranoid psychosis precluded finding the

aggravator).
Alsothenatureof the attack wasfrenzied whichisincons stent with torture. See

Elamv. State, 636 So. 2d 1312, 1314 (Fla. 1994)(HA C struck eventhough victimwas

“bludgeoned and had defensivewounds’ because dueto frenzied attack therewasno
prolonged suffering or anticipation of death.)

The medical examines was unable to determine the sequence in which the
woundswerereceived. T. 1214. Hewas unableto tell when consciousness was | ost.
T. 1253. A number of different blows could have caused aloss of consciousness. T.
1253. Gomez could have been unconscious even though she was alive. T. 1253.

It hasmerely been surmised that Gomez was consciousand endeared prolonged
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suffering. ThisCourt has specifically condemned thefinding of HAC based on atrial
judge’ s assumption as to pain, even where the assumption is based on a logical

inference. Clark v. State, 443 So. 2d 973, 976 (Fla. 1983)(where degree of pain not

proven by state, offenseis not HAC - - “logical inferences’ by tria court will not
sufficewhere state hasnot proved the aggravator); Kingv. State, 514 So. 2d 354 (Fla.
1987)(aggravator may not be based on what might have occurred).

Theheinous circumstanceis“inapplicable under Floridalaw wherethevictim
IS unconscious or unaware of impending death at the time of the attack. See

Zakrzewski v. State, 717 So.2d 488, 493 (Fla.1998) (HAC requires showing of

awareness of impending death); Jackson v. State, 451 So.2d 458, 463 (Fla.1984)

(events occurring after victim loses consciousness may not be considered in finding

HAC).” Cherry v. State, 781 So.2d 1040, 1055 (Fla.2000).
In Zakrzewski, thisCourt struck the heinousnesscircumstancewherethevictim
“may have been” rendered unconscious. The evidence was that “Zakrzewski

approached Sylvia, who was sitting alonein the living room. He hit her at |east twice

over the head with a crowbar. The testimony established that Sylviamay have been
rendered unconscious asaresult of these blows, although not dead. Zakrzewski then
dragged Sylviainto the bedroom, where he hit her again and strangled her with rope.”
717 So.2d at 490 (e.s.). ThisCourt wrote at pages492-93, that HAC cannot be based
on what happens after the victim is unconscious:

Asfor Sylvia sdeath, we find that the trial court’ sfinding of HAC was

erroneous. The State has the burden of proving beyond a reasonable
doubt that an aggravator has been established. See Rhodesv. State, 547
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$S0.2d 1201, 1208 (Fla.1989). Medical testimony was offered during the
trial which established that Sylviamay have been rendered unconscious
upon receiving the first blow from the crowbar; Jones v. State, 569
So0.2d 1234, 1238 (Fla.1990) (holding that events occurring after the
death of avictim cannot be consideredin determining HAC); Jackson v.
State, 451 So.2d 458, 463 (Fla.1984) (holding that circumstances that
contribute to a victim’s death after the victim becomes unconscious
cannot be considered in determining HAC). Based on the medical
expert’s testimony, we conclude that the State has failed to meet this
burden. Therefore, wefindthat it waserror for thetrial court to apply the
HAC aggravator to Sylvia' s murder.

Similarly, this Court struck the circumstance in Diaz v. State, 28 Fla. Law
Weekly S687, 688-89 (Fla. Sept. 11, 2003) wherethevictim died of multiplegunshot
wounds and the sequence of the shots could not be determined.

At bar, theevidence showed that Appellant deliberately intended toinflict pain
and the evidence failed to show that Gomez was conscious so that there was
prolonged suffering. HAC must be stricken.

POINT X1

THE SENTENCE OF DEATH MUST BE VACATED AND THE

SENTENCE REDUCED TO LIFE WHERE THE TRIAL

COURT FAILED TO MAKE THE FINDINGSREQUIRED FOR

THE DEATH PENALTY

Thelegidature hasmadeit clear under 8 921.141(3) of the Florida Statuesthat
if the trial court is to sentence a defendant to death it “shall set forth in writing its
findings’ that (1) sufficient aggravating circumstancesexist to justify the death penalty
and (2) there are insufficient mitigating circumstances to outweigh the aggravating

circumstances.®® Thelegidaturedirected in § 941.141(3) that if thetrial court “does

¥ This Court has also recognized that both of these
circunstances nust exist to uphold the death penalty. See
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not make the findings requiring the death sentence” within 30 days-- alife sentence
must beimposed.* Inthiscase, thetria court did file the sentencing order within 30
days, however, the order does not contain “the findings requiring death.” Thus,
Appellant’ s death sentence must be vacated.

Asnoted above, therearetwo specific findings* requiring the death sentence.”

Oneisafinding that “ sufficient aggravating circumstancesexist” to justify the death

Renbert v. State, 445 So. 2d 337, 340 (Fla. 1989) (sentence
reduced to life even though trial court had found no mtigating
ci rcunst ances and this Court uphel d one aggravating
circunstance); Terry v. State, 668 So. 2d 954 (Fla. 1996)
(reduced to life where two aggravators were not sufficient for
death even where no mtigation).

“ 8§ 921.141(3) reads as foll ows:

(3) Findings in support of sentence of death. --
Notw t hstanding the recommendation of a mgjority of
the jury, the court, after weighing the aggravating
and mtigating circunstances, shall enter a sentence
of life inprisonnment or death, but if the court
i nposes a sentence of death, it shall be set forth in
witing its findings upon which the sentence of death
is based as to the facts:

(a) That sufficient aggravating
ci rcunst ances exi st as enuner at ed in
subsection (5), and

(b) That there are insufficient mtigating
circunstances to outweigh the aggravating
ci rcunst ances.

In each case in which the court inposes the death
sentence, the determination of the court shall be
supported by specific witten findings of fact based
upon the circunstances in subsections (5) and (6) and
upon the records of the trial and the sentencing
pr oceedi ngs. If the court does not make the findings
requiring the death sentence within 30 days after the
rendition of the judgnment and sentence, the court
shal | i npose sentence of life 1nprisonnent in
accordance wth s.775.082.
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sentence. Thetrial court never made thisrequired finding -- instead it skipped this

step:

THIS COURT has carefully considered and weighed the statutory
aggravating factor and statutory mitigating and non-statutory mitigating
factorsfoundtoexistinthiscase. ThisCourt, having given great weight
to the jury’s recommendation, finds that the aggravating factor was
proven beyond areasonabl e doubt and outwei ghsthe mitigating factors
found to exist.
Accordingly, itis
ORDERED AND ADJUDGED that the sentence of this Court is as
follows:

Onthesinglecount of theindictment, charing the Defendant

with murder in the first degree, it isthe judgement of this

Court that the Defendant is ADJUDICATED GUILTY

and sentenced to DEATH.

R 843.% The failure to make the required finding that sufficient aggravating
circumstances exist requires vacating the death sentence and imposition of a life
sentence. § 921.141(3).
POINT XI11
SECTION 921.141, FLORIDA STATUTESDOESNOT PERMIT
A DEATH SENTENCE WHEN THERE IS ONLY ONE
AGGRAVATING CIRCUMSTANCE.

Section 921.141, Florida Statutes, does not authorize a death sentence when

% Again it nust be enphasized that the |egislature did not
state that one aggravating circunstance is sufficient to justify
the death penalty unless rebutted by the fact that mtigating

ci rcunst ances outwei gh aggravating circunstances. | nstead, the
| egi slature sated that two evaluations nust be nmade and two
conditions nust exist -- (1) an evaluation and finding of
sufficient aggravation [one or even two aggravators may not be
sufficient] and (2) the aggravation outweigh the mtigation. |If
the aggravating circunstances do not justify the death penalty,
then the second evaluation is not inportant -- life is the

appropriate sentence. Renbert; Terry.
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thereisonly oneaggravating circumstance. Subsection (2) providesthat thejury isto

determinewhether “ sufficient aggravating circumstances’ exist, and whether thereis

exist sufficient mitigating circumstances “which outweigh the aggravating

circumstances.” (E.s.) Likewise, subsection (3) providesthat thejudgeisto determine

whether “ sufficient aggravating circumstances’ exist, and whether thereare sufficient

mitigating circumstances to outweigh “the aggravating circumstances’. (E.s.)

If the Legidature intended to allow adeath sentence where there was only one
aggravating circumstance, it could have said so by expresslanguageinthestatute. For
Instance, section 13-703(e), Arizona Statutes, provides for imposition of a sentence
of death “if the trier of fact finds one or more of the aggravating circumstances
enumerated in subsection F of this section and then determines that there are no

mitigating circumstances sufficiently substantial to call for leniency.” (E.s.)™

16 O her states wth simlar provisions include
Pennsylvania (42 Pa.C.S. 8 9711(c)(1)(iv) (“at least one
aggravati ng circunstance”)), Tennessee (Tenn. St at .

39-13-204(f)(2) (“a statutory aggravating circunmstance or
circunstances”)), Maryland (MD Code, Crimnal Law, 8 2-303(i)
(“one or nore of the mtigating circunstances”)), Nebraska (Neb

Stat, § 29-2521 (“one or nore aggravating circunstances”)),
| daho (ID ST s 19-2515 (“at |east one (1) statutory aggravating
circunstance”)), Wonmng (W ST s 6-2-102(e) (“The death penalty
shall not be inposed unless at |east one (1) of the aggravating
circunstances set forth in subsection (h) of this section is
found.”)), Cklahoma (OK ST T. 21 s 701.11 (“at |east one of the
statutory aggravating circunstances enunerated in this act”)),
Indiana (West’'s A I1.C  35-50-2-9(a) (“the state nust prove
beyond a reasonabl e doubt the existence of at |east one (1) of
the aggravating circunstances alleged”)), Kansas (KS ST s
21-4624 (“one or nore of the aggravating circunstances”)),
Louisiana (La. C.C.P. Art. 905.3 (“at least one statutory
aggravating circunstance”), Colorado (CO ST s 18-1.3-1302 (“at
| east one aggravating factor’), Mssouri (MO ST 565.032 (“a
statutory aggravating circunstance or circunstances”)), South
Carolina (SC ST s 16-3-20(B) (“a statutory aggravating
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TheL egislature hasdeclared that criminal statutesmust bestrictly construedin
favor of the accused. Section 775.021(1), Florida Statutes, sets out the rule for
construing provisions of the Florida Criminal Code:

The provisions of this code and offenses defined by other statutes shall

be strictly construed; when the language is susceptible of differing

constructions, it shall be construed most favorably to the accused.

This rule of strict construction arises from fundamental principles of due
process. “To the extent that penal statutory language isindefinite or ‘is susceptible

of differing constructions,” due processrequiresastrict construction of the language

in the defendant’ sfavor under therule of lenity.” Kobel v. State, 745 So.2d 979, 982

(Fla. 4" DCA 1999) (quoting Register v. State, 715 So.2d 274, 278 (Fla. 13 DCA

1998)). This Court wrote amost a century ago: “It is arule too well recognized to
require citation of the authorities that penal laws should be strictly construed, and

thosein favor of the accused should receivealiberal construction.” Sanford v. State,

75 Fla. 393, 400, 78 So. 340, 342 (1918).
Thesame principle appliesto governing sentencing. ThisCourt wrotein State

v. Rife, 789 S0.2d 288, 294 (Fla.2001) (e.S.):

circunstance”)), Illinois (IL ST CH 720 s 5/9-1(g) (“one or nore
of the [aggravating] factors”)), Nevada (NV ST 175.554 2(a) (“an
aggravating circunstance or circunstances”)), South Dakota (SD
ST s 23A-27A-4 ("at least one aggravating circunstance”)),
California (Ca. Pen. Code s 190.4 ("“any one or nore of the
speci al circunstances”).
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Totheextent, however, that thereisany ambiguity astolegislativeintent
created by the confluence of these statutes, the default principle in
construing criminal statutes is codified in section 775.021(1), Florida
Statutes (1997). See Hayes, 750 So.2d at 3. “The rules of statutory
construction require courtsto strictly construe criminal statutes, and that
‘when thelanguageissusceptibleto differing constructions, [the statute]

shall be construed most favorably to the accused.’” 1d. (quoting section
775.021(1)); seedsoMcl aughlin, 721 So.2d at 1172. Theruleof lenity
isequally applicableto the court’ sconstruction of sentencing guidelines.

See Flowersv. State, 586 So.2d 1058, 1059 (Fla.1991).

Thecommon sensebasisfor thisprincipleis: Whilethestateisfreetowriteits
statutes, rules, and sentencing provisions as it wishes, it is stuck with what it has
written. It may not through litigation alter to its advantage the meaning of its
enactments produced by the deliberative processes of rule-making and legidation.

Further, a court “may not rewrite statutes contrary to their plain language.”

Hawkinsv. Ford Motor Co., 748 S0.2d 993, 1000 (Fla. 1999). InHayesv. State, 750

S0.2d 1, 4 (Fla.1999), the court wrote: “Wearenot at liberty to add wordsto statutes
that were not placed there by the Legidature.” The Separation of Powers Clause of
our congtitution (Article 11, Section 3) forbids the courts from substituting their

judgment for that of the Legidlature. See Sebring Airport Auth. v. Mclntyre, 783

S0.2d 238, 244-45 (Fla.2001). Itisaviolation of the separation of powers doctrine

for the court to rewrite a statute. Johnson v. State, 660 So.2d 637, 647 (Fla. 1995).

The Florida Legislature decided that the state must prove more than one
aggravating circumstance. Thisisthesort of line-drawing judgment that one expects
the political branchesto make. Itisnot inthe power of thejudicial branchto replace

thisjudgment with itsown. This Court wrote in Sebring Airport Auth., 783 So.2d at
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244-45 (quoting City of Jacksonville v. Bowden, 67 Fla. 181, 64 So. 769 (1914):

Where a statute does not violate the federal or state Constitution, the

legidativewill issupreme, anditspolicy isnot subject tojudicial review.

The courts have no veto power, and do not assume to regulate state

policy; but they recognize and enforcethe policy of the law asexpressed

in valid enactments, and decline to enforce statutes only when to do so

would violate organic law.

Since the section 921.141 requires afinding of aggravating “circumstances’,
imposition of a death sentence where there is only one aggravating circumstance is
illegal.

In making this argument, appellant is aware that this Court has at times

authorized death sentencesin casesinvolving only asingle aggravating circumstances.

See, e.q., LeDucv. State, 365 So0.2d 149 (Fla.1978). Nevertheless, such casesfail to
takeinto consideration the express plural language of the statute. Hence, they do not
provide precedent for the issue presented here.

One of the two aggravating circumstances used in sentencing appellant was
improperly found. Hence, there is only one aggravating circumstance, and this

circumstance, alone, does not authorize a death sentence under section 921.141.
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POINT Xl

THE TRIAL COURT ERRED IN RULING THAT THE STATE

COULD CROSS-EXAMINETHEMENTAL HEALTH EXPERTS

ASTO FACTSWHICH WOULD NOT BE USED AS A BASIS

FOR THE EXPERT OPINION AND WHERE THE FACTS

WERE UNDULY PREJUDICIAL AND WOULD NOT

UNDERMINE THE EXPERTSFINDINGS

Mental health experts testified that Appellant suffered an extreme mental or
emotion disturbance and hisability to conform conduct to thelaw wasimpaired. The
expert findings were bolstered by consideration of an incident some 20 years earlier
in Germany.'” Appellant proffered the testimony of Dr. Shapiro and Dr. Vicary that
they would find the mental mitigatorswithout consideration of the German incident.
T. 2760, 2769. Thedoctorstestified that theincident would only bolster their opinion.
T. 2760, 2769. Appellant argued that he should be able to offer the mental health
experts opinionswhich werenot based onthe German incident, without any reference
to the incident on cross-examination, because its probative value was substantially
outweighed by its undue prejudice. T. 2750, 2780. The prosecutor argued that he
should be allowed to cross-examine on the German incident. The trial court ruled
against Appellant. T. 2764. Thiswas error.

Cross-examination of expert withesses can be limited, even to mattersthat the

expert considered, if the exposure of the jury to those matters would be unfair or

prejudicial. SeeSchwartzv. State, 695 So. 2d 452 (Fla. 4" DCA 1997)(expert cannot

o The trial court ruled that the incident was not
adm ssible in either the guilt or penalty phase. As a result
evidence of the incident was never referred to in the guilt or
penal ty phase.
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testify that other experts had been conferred with an agreed with his opinion).

Also, the trial court’s ruling essentially involves a form of the rule of
completeness. See §90.108 (when part of statement, recording, etc. isintroduced the
opposing party may requireintroduction of complete statement, recording, etc.). The
foundation of the rule of completenessisfairness. Inthe present caseitisnot fair to
permit cross-examination by the state to get prejudicia facts before the jury where
those facts do not |legitimately aid the state.™®

Finally, there would be no legitimate value of cross-examination of the expert
by the state asto his consideration of the German incident. The incident supported
the experts findings — it did not detract from hisfinding. Thus, the incident was not
useful to rebut mitigation. The only true use of cross-examination of the expert
regarding the incident would be to circumvent the trial court’s ruling that it was not
admissibleandto hopethat it would inflamethejury. Such cross-examinationwould

beimproper. Cf. Erwinv. Todd, 699 So. Ed 275, 277-278 (Fla. 1997)(Error to permit

expert to testify to inadmissible reports even though expert opinions may be based in

part on inadmissible evidence — expert may not be used as conduit for otherwise

inadmissible evidence and trial court had ruled reports were inadmissible).
Theerror wasnot harmless. Thejury vote was 9-3without hearing the mental

health evidence. It cannot be said that the jury might not have given a life

¥ In this case the legitimate use of the facts hurt the
state where they strengthened the nmental mtigation. It is only
the inproper consideration of the facts that could help the
state.
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recommendation once they had been presented the powerful evidence on mental
mitigation. This cause must be remanded for a new penalty phase.

POINT X1V

THE TRIAL COURT ERRED IN DENYING APPELLANT’S
MOTION TO INTERVIEW THE JURORS.

During the penalty phase Appellant moved to interview jurors regarding
exposureto mediareports. T. 2992, 2994. Thetrial court denied Appellant’ smotion.
Thiswas error.

After the guilt verdict there were anumber of mediareports about the case. A
number of jurors were excused due to exposure to mediareports. T. 2406-26. Then
during deliberations at the penalty phase the jurors issued the following note:

(1) We have looked at the evidence, and taken several votes. Thereare

afew of usthat arestill undecided (thevotesdid not qualify adecision)*

?nngrr\?i/r?gd like to break for the night and continue deliberations in the

*the votes did not qualify adecision

(2) Doesevery juror have to have arecorded vote in favor of death or
life? (As opposed to 1 or 2 people voting undecided?)

R. 710. Appellant’s counseal was concerned that members of the jury wanted to vote
for life but were reluctant to do so because of publicity and possible repercussions.
T. 2994, 3014. Appellant also filed a proposed instruction to alleviate possible
concerns. R. 717-718. Thetria court denied Appellant’ s requests.
Thedecisionwhether tointerview jurorsisgoverned by the abuse of discretion

standard. Under the unique circumstances of this case where there was much trial
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publicity, jurors had been excused after the guilt verdict due to exposure to media
reports, some of the remaining jurors were reluctant to decide or record a decision,
and defense counsel was concerned over losing votes for life, it was an abuse of

discretion to deny Appellant’ smotion tointerview jurors. See Robinson v. State, 438

So. 2d 8 (Fla. 5" DCA 1983). Thiscause must be remanded for anew penalty phase.
POINT XV

THE TRIAL COURT ERRED IN DENYING APPELLANT’S

REQUESTED VERDICT FORM WHICH ALLOWED FOR

UNDECIDED VOTES

Asmentioned in Point XV thejury indicated that therewere undecided jurors.
In response the trial court gave the following instruction:

Theadvisory verdict need not be unanimous. The recommendation for

imposition of the death penalty must be by a mgjority of the jury. A

recommendation of incarcerationfor lifewithout the possibility of parole

may be made either by amajority of you, or an evendivision of thejury,

that is even, atie vote of 6 to 6 is alife recommendation.
T.3013. Thejury later came back again with questions about whether an undecided
votecounted aslifevote. T. 3014. Defensecounsel argued that any further instruction
would amount toan AllenchargeT. 3029, and requested that the verdict formincluded
a space for undecided votes. T. 3019, 3021. The trial court declined Appellant’s
requests. T. 3030-31. Appellant objected. T. 3031.

Thetrial court then gave the following instruction:

L adiesand gentlemen, whether an undecided voteisdeemed alifevote,

that is a legal matter for me to decide, and you should not concern

yourself with that. It's ssimply aquestions and alegal matter for me to

decide and you should not concern yourself with that. | encourage you
to vote. | cannot force you to vote. | will not force you to vote.
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Y our verdict forms should reflect the votes of those of you that you feel

that you can vote. Nobody is being forced to vote. \We encourage you

tovote. Again, theverdict formwill reflect that vote of those of you that

feel you are capable and in a position to vote. But what the affect of a

non voteis, that’s alegal matter for me to be concerned with.
T. 3033-34. Under the circumstances of this case it was reversible error to deny
Appellant’ s requests.

Itiswell-settled that giving an undecided jury any instruction that impliesthat

they need to reach adecision isreversible error. Seee.g. Warren v. State, 498 So. 2d

472 (Fla. 3d DCA 1986). Such instructions are not to be given in the penalty phase
of a capital case. Rose v. State, 425 So. 2d 521 (Fla. 1982). Giving a second

instruction to an undecided jury is particularly dangerous. United Statesv. Seawall,

550 F. 2d 1159 (9" Cir. 1977)(court says 2nd instruction is per se reversible error).

Inthe present casethetrial court judgeacknowledged that hisinstruction could
be an unintentional “back door” Allen charge, T.3030, lines 13-16. He was correct.
The only breakdown example of voting that thetrial court gaveto the jury wasa6-6
vote. Thejury was never informed of a 5-3 vote with the rest undecided. Although
the trial court indicated that jurors did not have to vote, the verdict form only had
gpaces for votes for life or death. In other words, there was no space for an
undecided vote on the verdict form. Therewas no place for an undecided votein a
6-6 recommendation leaving no place for an undecided vote results in a back door
Allen charge. It wasreversible error to deny Appellant’ s requests.

POINT XVI

THE TRIAL COURT ERRED BY INSTRUCTING THE JURY
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THAT THE CONSEQUENCE OF AN UNDECIDED VOTE ISA
LEGAL MATTER FOR THE COURT TO DECIDE

Asmentioned in Point XV thetrial court responded to an undecided jury with
the following instruction:

L adies and gentlemen, whether an undecided voteisdeemed alifevote,

that is a legal matter for me to decide, and you should not concern

yourself with that. It's ssmply a questions and a legal matter for me to

decide and you should not concern yourself with that. | encourage you

to vote. | cannot force you to vote. | will not force you to vote.

Y our verdict forms should reflect the votes of those of you that you feel

that you can vote. Nobody is being forced to vote. We encourage you

tovote. Again, theverdict formwill reflect that vote of those of you that

feel you are capable and in aposition to vote. But what the affect of a

non voteis, that’s alegal matter for me to be concerned with.

T. 3033-34. Defense counsel had specifically requested the trial court not to tell the
jury it wasalegal matter for himto consider. T. 3031. Thetria court had agreed not
to say it was his consideration. T. 3031.

Obvioudly, telling a penalty phase jury that there recommendation is advisory
(aswas constantly donein this case) isinadvisablein light of Ring, supra. However,
repeatedly telling jurorsthat their voteisbut alegal matter for thetrial court to consider
certainly givesthejury the impression that their voteis not that important compared

to the trial court’s decision in violation of Caldwell v. Mississippi, 105 S. Ct. 2633

(1988) and the Fifth, Sixth, Eighth, and Fourteenth Amendmentsto the United States
Constitution. This cause must be reversed and remanded for a new penalty phase.

CONCLUSION

Based on the foregoing Argument and the authorities cited therein, Appellant
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respectfully requeststhisHonorable Court to reversethejudgment and sentence of the
trial court and remand this cause with such directives as may be deemed appropriate.
Respectfully submitted,
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