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STATEMENT OF CASE AND FACTS

In addition to the facts provided by the Petitioner, the State
offersthefollowingrelevant information (all of whichis specifically
set out in the majority opinion of the district court):

1. The victimtestified that after being hit by the car:

The car began to accelerate and | was still with
my right hand trying to hold the strap (of her
purse) that | was clinging to. As the car
accelerated, | startedtolose ground, andthat’s
when | went down. | fell. | was dragged al ong
the asphalt....

(TR 34). When asked how far she was dragged, the victim
r esponded

| don’t honestly remenber how |l ong | was being
dragged, but it seened |i ke forever at thetine.
But once | felt the actual burning and ri pping
of ny skin, | just gave up.

(TR 36).

2. The majority opinionalsonotedinresponsetothe defense’s
argunent that the car was sinply a conveyance and was not used as a
weapon:

The notion that the evidence at trial does no
nore than show that the vehicle was used as
transportationto and fromthe site of the purse
snatching ignores the victims description of
the events. At the very least, it is a jury
guestion whet her the autonobile was used as a
weapon.

Jenkins v. State, 747 So. 2d 997, 998 (Fla. 5th DCA 1999).




CERTI FI CATE OF TYPE SI ZE AND STYLE

The type size and style used inthis brief is 12 point Courier

SUMVARY OF ARGUNVENT

The fact that a robbery was commtted by the Petitioner inthis
case i s undi sputed. The only issue is whether there was sufficient
evidence as to the use of the notor vehicle to submt the charged
offensetothe jury. It isthe State’s positionthat thetrial court
determ nation to deny the defense’ s notion for judgnent of acquittal

shoul d be affirmed by this Court.



ARGUMENT
PO NT OF LAW

WHETHER A DEFENDANT CAN ARGUE
JUSTI FI ABLE USE OF FORCE OR VI CLENCE
AGAI NST A LAWENFCRCEMENT OFFI CER WHEN
THE OFFICER' S ACTIONS WERE LATER
DETERM NED BY A COURT TO BE | MPROPER.

Petitioner’ s positionisthat hecanjustifiablyresist and batter
alawenforcenent officer if the officer’sinteractions with himare
|ater found by a court to be illegal. The State disagrees.

Bef ore addressing the nerits of Petitioner’s argunent, the State
wWill brieflyreassert tothis Court theissue of jurisdiction. Wile
this Court has accepted jurisdictionin this case, it is still the
position of the State that such was done i nprovi dently. In Jenkinsv.
State, 385 So. 2d 1356, 1357-1358 (Fl a. 1980), this Court di scussedthe
creation of the district courts of appeal and quoted fromAnsin v.
Thurston, 101 So. 2d 808, 810 (Fla. 1958):

It was never intended that the district courts
of appeal should beinternediate courts... To
fail to recognize that these are courts
primarily of final appellate jurisdictionand
to all ow such courts to becone internedi ate
courts of appeal would result inacondition
far nore detrinental to the general welfare
and t he speedy and effici ent adm ni strati on of
justice than that which the system was
desi gned to renedy.

Inthe instant case, the alleged direct conflict is between the

case of Taylor v. State, 740 So. 2d 89 (Fl a. 1st DCA1999), and Till man
v. State, 807 So. 2d 106 (Fl a. 5'" DCA 2002). The First District Court
of Appeal held in Tayl or that a defendant coul d resist with viol ence

theillegal entry by | awenforcenent intothe defendant’s houseif | aw
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enf orcenent | acked probabl e cause for an arrest. O course, those are
not the facts of theinstant case as noted by the Fifth District Court
of Appeal when it wote

[t]his case is distinguishable from Tayl or
because the police did not illegally enter
Tillman's hone; they entered the honme of
anot her. Although Tillman was invited to a
party at the hone, this fact al one does not
gi ve hi mstandingto contest theillegality of
the police entry. See State v. Suco, 521 So.
2d 1100, 1102 (Fl a. 1988) (distinctionsinthe
| aw anong guests, |icensees and i nvit ees ought
not to control; rather, the totality of the
ci rcunst ances nmust be exam ned to determ ne
whether a defendant had a reasonable
expectation of privacy inthe prem ses searched).

G ve the fact Tayl or can be distinguished, it is the position of the
State that thereis no direct conflict between the two cases. could
not enter the defendant’s house

Turningtothenerits of Petitioner’s argunent, theissueisthe
application of section 776.051(1),*Fla. Stat., tointeractions between
def endants and | awenforcenent. O early, defendants cannot resi st an
arrest with force.? This point was recogni zed by this Court in State

v. Espinosa, 686 So. 2d 1345, 1347 (Fla. 1996), when it wote that

courts consistently have read section 776.051 in pari materia with
section843.01toelimnatetheissueof thelegality of the arrest as

an elenment of resisting wth violence.

1

That section provides: A person in not justified in the use of
force to resist an arrest by a |law enforcenent officer who is
known, or reasonably appears, to be a |law enforcenent officer.

2

Prior to 1975, Floridians could resist unlawful arrests wth
force. See State v. Saunders, 339 So. 2d 641 (Fla. 1976).
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The nor e di sput ed questi on woul d be whet her peopl e can use force
to resi st encounters during which the officer does not have probabl e
cause for an arrest such as ill egal stops, searches, and detenti ons.
Most cases have elimnated the issue of thelegality of the detention
and have hel d t hat a def endant cannot resi st with viol ence evenif the

encounter is at a |l evel short of an arrest. See Mller v. State, 636

So. 2d 144, 151 (1st DCA 1994), citing, Reed v. State, 606 So. 2d 1246

(Fla. 5'" DCA 1992); Savage v. State, 494 So. 2d 274 (Fl a. 2d DCA 1986),

rev. denied, 506 So. 2d 1043 (Fla. 1987)); See e.q., State v. Downer,

789 So. 2d 1208 (Fl a. 4" DCA2001) ("Evenif theinitial contact by the
of ficers was unauthorized or illegal, [defendant] had no right to
commt batteryontheofficer. Battery onalawenforcenent officeris
illegal. . . . Once [defendant] commtted battery on one of the
officer, the officers hadthelawful right to seize and arrest hini);

Norton v. State, 691 So. 2d 616, 617 (Fla. 5'" DCA 1997)(citing State

v. Barnard, 405 So. 2d 210 (Fl a. 5'" DCA 1981) (warrant | ess f el ony arr est
in suspect's hone did not justify suspect's use of force to resist
arrest by uniformed of ficer he knewto be | awenforcenent officers);

Bradford v. State, 567 So. 2d 911, 914 (Fla. 1st DCA 1990); see al so

Harris v. State, 801 So. 2d 321 (Fla. 4th DCA 2001) (hol ding that an

illegal stop does not autonmatically preclude aconvictionfor battery

on a | aw enforcenent officer); Dom nique v. State, 590 So. 2d 1059

(Fla. 4th DCA1991) (holdingthat anillegal investigative stop was not
a defense to battery of a known police officer engaged in | awf ul

performance of his duties); State v. Roux, 702 So. 2d 240 (Fl a. 5th DCA

1997) (hol ding that anill egal detention does not authori ze a def endant



tocommt abattery upon alawenforcenent officer); Mller v. State,

636 So. 2d 144 (Fl a. 1st DCA 1994) (di scussi ng t hat engagi ngin scuffle
with officer during inproper detention constitutes battery on | aw
enforcenent officer and can giveriseto validarrest and conviction

for resisting arrest wwth violence); Bradfordv. State, 567 So. 2d 911

(Fla. 1st DCA 1990) (di scussi ng t hat al t hough of fi cer was not engaged i n
| awf ul performance of his duties when heinitially searched defendant,
defendant's intentional striking of officer during the encounter
constituted battery or resisting arrest with viol ence).
Even the court in Taylor wote

The conparison between a detention and an

arrest may be sim |l ar enoughinthis contest,

[ unl awf ul det entions] but we do not think t hat

section 776.051(1) can be extended to a

situation in which an officer has entered

soneone’ s house wi t hout any arguabl e | egal

justification. An unlawful entry to a

person’s honme is a far greater invasion of

privacy than an unl awf ul arrest or detention

on the street.
Taylor, 740 So. 2d at 91. Therefore, Taylor did not even hold
that a defendant <could resist an officer wth force in
situations short of an arrest. In fact, the court seens to
accept the fact that such a principle should apply to nost
detention situations. What Taylor held was that a defendant in
his home when encountering an officer who unlawfully entered
that home could resist with violence.

Assuming for the sake of argunment that Taylor was a proper

interpretation of the law (a point the State will address |ater
in this brief), Petitioner still cannot take advantage of this

exception to justify his use of force to resist and batter
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O ficer Henriquez. As already noted in the jurisdictional point
made previously, Petitioner’s situation was not |ike Taylor’s.
Petitioner was not at his hone. Petitioner was at best a guest
who was invited to the party and |acks standing to argue that
the officers were inproperly on the owner’s property. See Rakas

v. Illinois, 439 U S 128 (1978); see also, Mnnesota v. Q son

495 U.S. 91, 95 (1990) ("Since the decision in Katz v. United

States, 389 U S 347 [] (1967), it has been the Ilaw that
'capacity to claim the protection of the Fourth Amendnent
depends . . . upon whether the person who clains the protection
of the Amendnent has a legitimte expectation of privacy in the

i nvaded place.'", citing Rakas, 439 U S. at 143.

When noving for a judgnment of acquittal (JOA), a defendant
admts the facts adduced at trial as well as every conclusion

which may be inferred from the evidence which is favorable to

the State. State v. Law, 559 So. 2d 187 (Fla. 1989), Lynch v.
State, 293 So. 2d 44 (Fla. 1974). The facts of this case show
that a car hit the victim the Petitioner grabbed her pursed
and she was dragged along the asphalt causing permanent injury.
In addition to the argunment that this car was not used as
a weapon, the defense submts that the Petitioner was not the

driver of the vehicle; however, the principal statute states:



Whoever commts any crimnal offense
agai nst the state, whet her felony or
m sdeneanor, or ai ds, abet s, counsel s,
hires, or otherw se procures such offense to
be commtted, and such offense is conmmtted
or is attenpted to be commtted, is a
principal in the first degree and may be
charged, convicted, and punished as such,
whet her he or she is or is not actually or
constructively present at the comm ssion of

such of f ense.

§ 777.011, Fla. Stat. (1997). The purpose of the statute is to
make all participants in a crine equally accountable. Harris v.
State, 513 So. 2d 169 (Fla. 5th DCA 1987). Al so, felons are
generally responsible for the actions of their co-felons.

Lovette v. State, 636 So. 2d 1304, 1306 (Fla. 1994). One who

participates with another in a common crimnal scheme is guilty
of all crimes commtted in furtherance of that schene. I d.

(quoting Jacobs v. State, 396 So. 2d 713, 716 (Fla. 1981)).

This is so even though the defendant does not physically
participate in the act, I|d., or know in advance it wll be

commntted, Diaz v. State, 600 So. 2d 529, 530 (Fla. 3d DCA),

rev. denied, 613 So. 2d 3 (Fla. 1992). The key is whether the

extra crimnal act done by the co-felon is in furtherance or

prosecution of the initial comon crimnal design. Hanpt on v.




State, 336 So. 2d 378, 379-380 (Fla. 1st DCA), cert._denied, 339

So. 2d 1169 (Fla. 1976).

The facts at trial showed that the two defendants intended
to rob the victim and the facts also showed that they used the
car to facilitate the robbery. Clearly, the claim that the
Petitioner hinmself was not driving should not be a defense.

The Petitioner also contends that it was not the
Petitioner’s intent to wuse the car to injure the wvictim
Al'though the State nust prove intent® just as any other el enent
of a crinme, a defendant's nental intent is hardly ever subject
to direct proof. Instead, the State nust establish the
defendant's intent (and a jury nust reasonably attribute such
intent) based on the surrounding circunstances. Brewer v.
State, 413 So. 2d 1217 (Fla. 5th DCA 1982). A trial court
should rarely, if ever, grant a notion for judgnment of acquittal
based on the state's failure to prove nental intent. Id. As
previously noted, these defendants intended to rob the victim
and they used the car to carry out their plan.

Anot her assertion by the Petitioner is that the vehicle did
not increase the degree of injury. The Petitioner alleges that
he was sinply in the car or that it was used as a conveyance -
incidental to the robbery. Again, this is a factual issue which

was rejected by the jury. The Petitioner did not just use the

3

O course intent to injure is not even an elenment of robbery.
See, 8812.13, Fla. Stat. (1997). The possible relevance of
intent is to the issue of how the car was used by the
def endants: as a weapon or as a conveyance.
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car to aid his attenpted escape after snatching the victins
pur se. The car hit the victim and the car pulled the victim
across the pavenent. The victim suffered a broken upper arm and
ot her permanent injuries.

The Petitioner submts that the offense and the resulting
injuries could have been the sanme if a defendant had grabbed
soneone’s purse and ran off on foot or rode off on a bicycle.
However, such argunment would seem to mss the point that in
addition to the concern and fear obviously suffered by sonmeone
who is hit by a car, the victimin this case was also drug
across the parking |lot. This dramatically increased the
victimis injury. A defendant on foot or on a bike would not be
able to drag soneone down the road. Renove the power of the
motor vehicle in this case from the Petitioner’s use, and you
remove the wvictimis injuries. Ht by the car, she fell
fracturing her upper arm and was then pulled along the pavenent
by the car.

Clearly, there were sufficient facts so as to submt the
issue to the jury. That determ nation was nmade by the trial

court, and it was affirned by the Fifth D strict Court of
Appeal .
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Based on the argunents and authorities presented above,

State respectfully prays
judgnents and sentences
respects.
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CONCLUSI ON
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this Honorable Court affirm the
inposed by the trial court 1in al

Respectful ly submtted,
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the above
Merits Brief has been furnished by delivery via the basket of
the Ofice of the Public Defender at the Fifth District Court of
Appeal to Rosemarie Farrell, counsel for the Petitioner, 112
Orange Ave. Ste. A, Daytona Beach, FL 32114, this

day of May 2004.
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ASSI STANT ATTORNEY GENERAL
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