STATEMENT OF THE CASE AND FACTS

The Florida Bar filed four complaints against Respondent which were
consolidated for thefinal hearing. Thefirst complaint alleged misappropriation of client
funds, trust account violations, and the failure to comply with a subpoena (case
number SC0O1-1403). Thesecond complaint alleged Respondent neglected andfailed
to communicatewith hisclient (case number SC01-2737). Thethird complaint alleged
that Respondent participated in a mortgage fraud (case number SC02-1592). The
fourth complaint alleged that Respondent forged ajudge’ sand client’ ssignature. (case
number SC03-210). OnMay 21, 2002, Respondent was suspended fromthe practice
of law onanemergency basisfor misappropriating client funds, committing mortgage
fraud and failing to comply with a Florida Bar subpoena.

Thefinal hearing took place May 19, 2003, June 24, 2003 and June 26, 2003.
All factual allegationscontainedinthe complaint wereadmitted by stipulationsentered
into by the parties. Respondent presented extensive evidence in mitigation based
upon his impairment (al coholism and substance abuse), persona emotional problems,
rehabilitation, remorse, good character and good reputation. Eleven witnessestestified
for Respondent, and two witnesses testified for the Bar. The testimony of
Respondent’ s witnesses was not challenged, impeached and was uncontested. The

following is a summary of their testimony:



1. Myer Cohen is the Executive Director of Florida Lawyers Assistance, Inc.

(hereinafter “FLA”). FLA is an organization created by The Florida Bar and the
Supreme Court in 1986 to help Florida lawyers, law students and judges who may
have impairment problems due to alcohol or drug abuse or due to psychological
problems. TR1 105. Mr. Cohen testified that Respondent voluntarily entered into a
rehabilitation contract with FLA on May 20, 2002. TR1 112. The contract
incorporates a rehabilitation program that includes attendance at 12-step meetings,
AlcoholicsAnonymous(AA) or NarcoticsAnonymous(NA), attorney support group
meetings, random urinalysis testing and meetings with an attorney/monitor who
overseescompliancewiththecontract terms. TR1108. Mr. Cohentestified that after
reviewing Respondent’s FLA file, Respondent has complied with the contract and
has, “... come to an understanding of what chemical dependency is and how it has
affected hislifeand hisperformance and hispracticeand | think heistaking the steps
that are necessary to addressit. | don’t know how much you cantell after ayear, but
he certainly hasbeen doing everything that he’ ssupposedtofor that year.” TR1113-
114. Mr. Cohen testified that 80% to 95% of the attorneys that join FLA enjoy
sustained recovery and become not only better lawyers than they were before but
better than many lawyersin the general population of lawyersasawhole. TR1 116-

117. Mr. Cohen stated that, “88 % of the FLA participants that comply with the



contract don’t have any problems during theterm that they are under contract”. TR1
117. Mr. Cohentestified that Respondent isdoing everything that hasbeen asked and
required of him, and iswell on hisway with his recovery.

2. EvanZimmer, M.D. isapsychiatrist, board certified by the American Board of

Psychiatry and Neurology andisan addictionologist. Dr. Zimmer isalso the Director
of Phoenix Community Mental Health Center and the Director of Psychiatric Services
at St. Luke' s Addition Treatment Center in Miami, Florida. Dr. Zimmer evaluated
Respondent April 28, 2003 and testified that he diagnosed Respondent as suffering
from dysthymia, a chronic mild to moderate depression and chemical dependency,
whichisnow inremission. TR2 42,63. Dr. Zimmer directly linked Respondent’s
misconduct that resulted in his bar complaints with the alcohol and drugs he was
consuming on adaily basis. TR2 60. Dr. Zimmer anal ogized Respondent’ s case of
alcohol and drug abuse to a“chemical lobotomy and that asresult of his alcohol and
drug abuse Respondent lost hisability to discernright fromwrong.” TR298-99. Dr.
Zimmer recommended inpatient treatment, but concluded that if Respondent attends
his AA meetingsregularly, complieswith hisFLA contract, maintainsamonitor and
sponsor and continuesworking thetwel ve steps, then hischances of staying sober are
excellent. TR2 117.

3. Dr. Janice Wilmothisapsychol ogist with adoctorate degreein psychology and




neuropsychology, and is a State and Internationally certified addiction professional.
Dr. Wilmoth has been aclinical and executive director of several treatment facilities
and has lectured extensively on the topic of addiction. Dr. Wilmoth is the treating
group therapist for Respondent through FLA. Dr. Wilmoth has been working with
Respondent in group therapy on a weekly basis since September of 2002 and has
diagnosed Respondent as having poly-substance dependence and a depression
disorder. TR2 135. Dr. Wilmoth, like Dr. Zimmer, has found a direct correlation
between Respondent’ sal coholism and drug abuseand hismisconduct. TR2134. Dr.
Wilmoth indicated that Respondent is no longer a candidate for inpatient treatment,
and concluded that people who remain acohol and drug free for a year have a 90
percent chance of staying sober.

4, Glen Lurieis aregistered architect and personal friend of Respondent for 15
years. Mr. Lurie testified that he would get together with Respondent socially for
football games and barbeques. Mr. Lurie had persona knowledge concerning how
Respondent’ sal cohol and drug usebeganto escalatein 1995-1997. Mr. Lurietestified
that Respondent would comeover hishouseat 9:00 am. already drunk and having not
beentobed. Mr. Lurietestified that in May 2002, Respondent acknowledged that he
had a problem, sought counseling, joined AA and stopped drinking and using drugs.

TR359-60. Mr. Lurieisconvinced of Respondent’ s recovery and would absolutely



trust him in handling his affairs. TR3 60.

5.  Andy Custer, Esg. is an attorney, and testified as to how Respondent acted

during his alcohol and drug use and that Respondent always had to borrow money
because he was broke. Mr. Custer had first hand knowledge that Respondent’s
electricity, telephone and cable were turned off, and that his car wasrepossessed. TR
64-65. Mr. Custer, a previous employer of Respondent, testified that prior to his
suspension and during hisinitial monthsin recovery, Respondent could not function
asan attorney. Mr. Custer testified that “ Respondent could not concentrate and no
matter how hard heworked, hewasjust not there. Hewaseasily distracted. Hewas
not able under his best efforts to move forward. So | consequently had him doing
things completely unrelated to law.” TR3 66. Mr. Custer testified that he would not
hesitate hiring Respondent to work for him if he was the same person he used to be
before falling victim to his addictions. TR3 66.

6. JorgeVarelais Respondent’s AA sponsor. Mr. Varela has been amember of
AA for morethan fiveyears and met Respondent in the Coral Room (an AA meeting
roomin Cora Gables, Florida). TR1 142. Mr. Varelaishel ping Respondent work the
twelvestepsof AA andthey arecurrently working ontheninth step. TR1144. When
Mr. Varela first met Respondent his impression was that Respondent looked like

Pigpen, acharacter out of the Peanuts comic strip, withacloud over him. “Helooked



pretty bad”. TR1 142. Mr. Varela has seen a dramatic change in Respondent since
they first met. Respondent “smiles now...He feels a bit more peace and serenity”.
TR1145-146. Mr.Varelatedtified that Respondent isnow working on making amends

because he knows that he needs those amendsfor him to hopefully not drink again.”

7. Benjamin Usher, Esg. is Respondent’s FLA Monitor. Mr. Usher isaformer
Federal Administrative Judge, former attorney with the United States Department of
L abor, and former general counsel for the presidential committee on the Occupational
Safety and Health Review Commission. TR1 153-154. Mr. Usher isarecovering
alcoholic and has 21 years of continuous sobriety. He met Respondent in June of
2002 and became hisFLA Monitor. Asan FLA Monitor he meets with Respondent
at least once aweek and has to make sure that Respondent does not use alcohol or
drugs, that he attends at least one lawyer support group meeting aweek and at |east
three AA or NA meetingsaweek and assuresthat he complieswith hisFLA contract.
Mr. Usher files monthly monitoring reports with FLA. Mr. Usher testified that as
Respondent’s FLA Monitor, he remainsin contact with him on a steady basis, and,
Respondent isincompliancewith hisFL A Rehabilitation Contract and hasbeen doing
more than everything asked of him in his program of recovery. TR1 156.

8.  Ari Mendelson, Esg., isan attorney who did work for Respondent in hisoffice.

Mr. Mendelson met Respondent in August 1999 and started doing legal work for



Respondent such as covering hearings, depositions and performing other lawyerly
duties. TR1129. Mr. Mendel son had astrong suspicion that Respondent was abusing
alcohol and drugs when he discovered liquor bottles in Respondent’s office. Mr.
Mendelson testified that Respondent was perpetually out of money, was aways
disorganized, and demonstrated the personal appearance of apersonwho wasabusing
alcohol and/or drugs. TR1 135.

0. Robin Jung, Esg. isaformer law partner of Respondent who isnow an attorney

with the United States Department of Commerce. Mr. Jung became partners with
Respondent inthe early 90’ sbecause Respondent wasavery good lawyer, confident,
aggressive, hard working and “a model example of someone who zealously
represented hisclients’. TR1149. Mr. Jung described Respondent as someonewho
works hard and plays hard and drank more than most people.

10. Russdll Spatz, Esg. isaformer Division Chief for the State Attorney’ s Office,

and former law professor at St. Thomas University School of Law and currently isin
private practice. Mr. Spatz has been amember of AA for over 22 yearsand has seen
Respondent at the Coral Room almost every Saturday and has heard Respondent
sharehistestimony. TR311. Mr. Spatz testified that Respondent isaserious member
of AA, that he values his membership and that he wants to stay sober more than

anything else, that he wants to get hislife on track and is sincere in hisdesire. TR3



11. Bradley Stark, Esg. is an attorney in private practice and former professor of

Respondent while at the University of Miami School of Law. Mr. Stark is a sole
practitioner with avaried practice and has done agreat deal of sophisticated criminal
cases, aswell as securitiesregulation, and disciplinary work. Mr. Stark remembers
Respondent as an excellent student and atop-notch lawyer who he had referred cases
toin the past. TR3 114-115, 117. Mr. Stark testified that he noticed a change in
Respondent and that things became progressively worsefor Respondent as be began
to drink and use drugs to excess. Respondent’ s condition got so bad that there came
atimewhen heno longer referred casesto Respondent. TR3 117. Mr. Stark testified
that he has seen Respondent bring the same determination he brought to his cases
before his addiction to the process of recovery. TR1 122. Mr. Stark has observed
the evolution in Respondent to the point where the most important thing for him now
iIshissobriety. Mr. Stark testified he watched the evolution of Respondent and that
he has seen Respondent “ spiral downin hislifeand hasnow seen him climb back and
itisvery red.” TR1 124,

After the hearing concluded Florida Bar requested the Referee recommend
disbarment and the Respondent requested the Referee recommend a long term
suspension.

On August 1, 2003 the Refereeissued areport, which found Respondent guilty of the



charged violations and recommended a four-year disbarment. Both parties filed
motionsfor rehearing whichwereheard September 4, 2003. An Amended Report
of Referee issued, which changed the recommended discipline from a four-year
disbarment to a five-year disbarment nunc pro tunc to May 21, 2002, the date of
Respondent’ s emergency suspension.

The Referee’ s reports make no reference to the testimony presented at the
hearing except for one sentence on Page 13 of the Amended Report which mentions
the testimony of Dr. Zimmer with respect to his recommendation that Respondent
undergo i npati ent substance abusetreatment for threemonthsto ayear or longer. ARR
at 13. Thereportsfail to mention or analyze any of the testimony of Respondent’s
witnesses. There are no findings of fact related to Respondent’s alcohol and drug
abuse or hisrecovery, other than it states that Respondent’ s misconduct was largely
the product of his alcohol and drug addiction. ARR at 12. There are no findings as
to the complete and total devastation Respondent experiencedin hislife. Theoriginal
and amended reports do not even acknowledge that Respondent raised the issue of
addiction asamitigating factor despitethefact that wasthe primary testimony during
threedaysof trial. It wasasif Respondent failed to produce any witnesses or present

adefense at his hearing.



SUMMARY OF ARGUMENT

Respondent did not wake up one morning and decideto ruin hiscareer and his
life. The three days of testimony dealing aimost exclusively with addiction and
rehabilitation, which wasunchallenged, uncontroverted and unopposed established that
Respondent was a suffering alcoholic and drug addict, and that his addiction
consumed and destroyed everything of valuein hislifeincluding hisability tofunction
asan attorney. Respondent |ost hisincome, hishome, hiscar, hisoffice, hisbusiness,
hislicenseto practicelaw, and hisfamily. Respondent was destitute and had become
financially, spiritually, emotionally and morally bankrupt as a direct and proximate
result of hisaddiction. Respondent’ s al coholism and substance abuse addiction rose
to alevel that he had a diminished capacity at the time he committed substantial and
egregious acts of misconduct. Respondent entered the recovery process, which
includes but isnot limited to hisvoluntarily joining Alcoholics Anonymous, working
atwelvestep program, voluntarily signing acontract with FloridaL awyers Assistance,
Inc. and participating in group therapy. If addiction and rehabilitation can beabasis
for mitigation so asto overcomethe presumption of disbarment, then there can beno
case more compelling than the instant case.

The Referee’ s recommendation of disbarment is not supported by clear and

convincing evidence and should be disapproved by this Honorable Court.
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Respondent’ sdisbarment viol atesthe Americanswith Disabilities Act pursuant to 42
U.S.C. §12131.

The appropriate discipline for Respondent is a 3 year suspension.
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ARGUMENT

POINT |
RESPONDENT'SADDICTION AND REHABILITATION CONSTITUTE
SUFFICIENT MITIGATION TO OVERCOME
THE PRESUMPTION OF DISBARMENT FOR HIS
SUBSTANTIAL AND EGREGIOUS MISCONDUCT

A. Understanding the Addict and Addiction

Itisvirtually impossible to understand the mind of an alcoholic and an addict
until one haswalked in hisshoes. Only then can there bean appreciation for what the
alcoholic and addict experiences. The concept of addiction is foreign to most
reasonable people although most families have been touched by this disease. The
difficulty in understanding and analyzing the concept of addiction is that it is an
illogical disease. It is extremely complex to have alogical analysis of an illogica
problem. For example, a person who suffers from addiction to drugs and alcohol
does not wake up one morning and decide that this is the day | am going to use
alcohol or drugs to the point that | may lose my wife, children, financial stability,
standing in the community, ruin my health, destroy my relationships and wreck my
career. Thejudge who became intoxicated and passed out in the hall of a hotel half
naked during ajudicial conference, | am suredid not decidethat morning that shewas

goingto take her clothes off in public, humiliate herself in front of her colleaguesand
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bring shame to her reputation and profession.

Recognizing the difficulty in conveying the concept of addiction and the devastation
that it brings, the Court may better understand it if itis compared to using tobacco.
No rational person would smoke tobacco today given the tremendous amount of
information availableregarding the heal th hazards associated with smoking, yet people
continue to smoke because they are addicted and cannot stop. The same concept
applies to the individual addicted to alcohol and drugs. He or sheis driven by a
compulsion that puts them on a path of self destruction which defies all logic.
The book of Alcoholics Anonymous in the chapter 11 (A Vision for You)
describes this struggle asfollows:
For most normal folks, drinking meansconviviality, companionship and
colorful imagination. It means release from care, boredom and worry.
Itisjoyousintimacy with friendsand afeeling that lifeisgood. But not
so for usin those last days of heavy drinking. The old pleasures were
gone. They were but memories. Never could we recapture the great
momentsof thepast. Therewasaninsistent yearning to enjoy lifeaswe
oncedid and aheartbreaking obsessi on that somenew miracleof control
would enableusto doit. Therewasalwaysone more attempt—and one
more failure.
The less people tolerated us, the more we withdrew from society, from
lifeitself. Aswe became subjects of King Alcohol, shivering denizens

of his mad realm, the chilling vapor that is loneliness settled down. It
thickened, ever becoming blacker. Some of ussought out sordid places,
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hoping to find understanding companionship and approva. Momentarily
we did—then would come oblivion and the awful awakening to facethe
hideous Four Horsemen—Terror, Bewilderment, Frustration, Despair.
Unhappy drinkers who read this page will understand!*

We are in effect asking the justices of this Court to try and wak in
Respondent’ s shoes when judging him. Many times a better understanding comes
from personal anecdotes. In hisarticle In the Solution, Robert W. Gwin, Jr., writes
avivid description of his struggle with addiction:

It was my professional ambition to become successful and to be
respected by my peers. But there was a “hole in my soul” that no
amount of alcohol could fill. My thoughts remind me of Peggy Lee's
song, “If That'sAll Therels?” Constant attemptstofill “the holein my
soul” with alcohol never seemed to bring real peace and serenity. And,
as my addiction progressed, the results were disastrous—I| oss of family
and friends, severe financial problems, being fired as a partner in a
respected law firm, and finally the loss of my law license dueto “willful
neglect” of my clients legal problems. The loss of control over my
drinking was so complete that alcohol controlled every aspect of my
lifestyle. Alcohol became wholly consuming, causing a mental and
emotional paralysis. | became unableto makeeven simpledecisonsand
follow through with appropriate actions.?

Thisis exactly the plight of the alcoholic and addict which has been proven in this
case.

B. Alcoholism and Substance Abuse is a Disease.

Alcoholismand chemical dependency areprevalent illnessesin society and the

! Alcoholics Anonymous at 151.
2 Robert W. Gwin, Jr., In the Solution, 60 Ala.Law.Rev. 140 March 2001.
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legal community in particular. A higher percentage of attorneys are afflicted with
addictive diseases than the general population.® In arecent study it was pointed out
that whereas 8-10% of the general population have substance abuseissues, for lawyers
it's 15-18%. One study estimates that 60% of ethical violations resulting in bar
discipline proceedings involve substance abuse.* When thisissue is viewed on a
national basis the numbers are staggering. According to the American Bar
Association’ s(ABA) Commissionon Lawyer Assistance Programs, over 56,000 ABA
members will have alifetime acohol dependency disorder; over 30,000 will have a
lifetime drug disorder (other than alcoholism); and over 100,000 will have alifetime
substance abuse disorder.> The National Institutes of Health projectsthat as of 1995
there were more than 11 million alcoholics and more than 7 million alcohol abusers
who were at least 18 years old in the United States.®

Addiction isachronic and progressive illnesswhich if left untreated isfatal.’
Anindividual afflicted by addiction experiencesaseriesof increasingly severe stages
of the disease causing problemsthat affect physical and mental health, employment

and relationships, and causes the impaired person to behave in completely

8 Patricia Sue Heil, Tending the Bar in Texas; Alcoholism as a Mitigating Factor in Attorney Discipline, 24 St. Mary
L. J, 1263, 1993.

4 Christine M. Durham, Views from the Bench: We Are All In This Together, 16-SEP UTBJ 14, Sept. 2003.

5

Interview with Ken Hagreen, Lawyers and Substance Abuse, 36-JUN Trial 76, June 2000

6 M

"Helil at 1273
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unacceptable ways.®
The abuse of drugs varies according to levels of involvement as the disease
progresses. Robert H. Coombs, Ph.D., a professor of biobehavioral sciences at the
UCLA School of Medicine has developed a 5 prong model of classification for
abusers and addicts, which illustrates the progressive nature of the disease of
addiction.®

At one end of the continuum isthe Abstainer (Type 1) who never usesalcohol.
This group makes up about one-third of the general population. The Drinker/User
(Type?2) isasocia drinker/user. Type 2 Drinker/User constitutesthe mgjority of the
population and occasionally uses alcohol and drugs in a social setting and has no
troublerestraining or discontinuing their consumption and rarely experiencesignificant
personal problemseither at homeor at work. Ontheother end of the continuumisthe
physically but not psychologically dependant addicts (Type 4). Thisisthe frequent
user of alcohol and drugs. The body’ sinternal chemistry adapts to the ingestion of
substances, inducing physical dependence. When thereis an abrupt interruptionin
use, thebody goesinto withdrawal symptoms, but after enduring withdrawal, the Type
4 user who is not psychologically dependent, can “walk away” from chemical

dependence and never look back. Finally we havethe Physically and Psychologically

°1d.
9 Robert Coombs, Ph.D., Addiction’ s Defining Nature, 64 Tex. B.J. 166, February 2001.
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Dependent Addicts (Type5) who depend on the drugs' psychoactive effectsto cope
with life. When unpleasant and disruptive events accel erate, rather than discontinue
the drug as Type 4 addicts do, they increase the dosage, switch to other drugs, or try
to substitute various substances. Instead of blaming drugsfor their spiraling decline,
they regard them as the solution to all their problems. Type 5 users continue to
medicate their feelings even as their lives deteriorate.®  Untreated, it eventually
becomes debilitating and often fatal; it getsworse, never better.** The Type5 addict
completely loses control of his life. His behavior is driven by the inescapable
compulsion to get the next fix. Valuesthat were onceamajor part of their lives such
asfamily, career, self respect, and reputation becomeinsignificant. Theaddict’ sbrain
changes so that the addict cravesthe drug of choice and then compulsively seeksthat
drug.”? Addictioninvolvesanillogical, irrational, irresponsible, continued, repeated
use of asubstance asit destroysanindividua’slife.** The power of an addiction can
be gauged by what the addict will forfeit for the drug. Psychologically dependent
addicts value drugs above everything else. The drug of choice — alcohol, cocaine,

narcotics, or other substancescomesbeforefamily, personal health, personal finances,

09,

M.

2 Kent C. Berridge and Terry E. Robinson, The Mind of an Addicted Brain: Neural Sensitization of Wanting versus
Liking, Current Directionsin Psychologica Science 4(3): 71-76, 1995.

¥ Harold E. Smith, Douglas Talbot and Martha A. Morrison, Chemical Abuse and Dependence: An Occupational
Hazard for healthy professionals, 7(3) Topicsin Emergency Medicine, 69-78, 1985.
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and sometimes even food, shelter and freedom from imprisonment. This begs the
guestion, how can an intelligent, reasonabl e person reach such a point of destructive
amost suicidal behavior. The answer is that once the addict becomes dependent
physically and psychologically he no longer hasachoice and isno longer reasonable.
At that point the person has lost his free will. The psychological strength of the
addict’ s habit distorts his formally rational responsesto life situations. He loathes
himself for his outrageous behaviors, but the bizarrelogic of an addictive mind rules
out rational decisions.** The acoholic/addict ends up losing his moral compass in

astruggle of broken promises and commitments. C. Respondent was an

Alcoholic and Addict.

Respondent wasa Type 5 addict. Dr. Zimmer testified that Respondent fit the
profile of an addict who lost control. TR2 44. Dr. Zimmer testified that
Respondent’ s“alcohol useincreased over timeuntil hewasdrinking onadaily basis
plus binging on larger amounts of alcohol in conjunction with use of cocaine, which
Is not uncommon.” TR2 44. According to Dr. Zimmer, Respondent underwent a
chemical lobotomy. TR2 98. Based upon the uncontested testimony of Evan Zimmer,
M.D., which was corroborated by Dr. Janice Wilmoth, acohol and drug abuse

proximately caused Respondent’s acts of misconduct, and but for Respondent’s

14 Coombs at 171.
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alcohol and drug addiction the actions which are the subject matter of The Florida
Bar’s complaintswould not have taken place. TR2 60, 134. Respondent’ s ability to
distinguish right from wrong had become impaired based upon his addiction. TR2
134

Thetestimony presented at the final hearing by Dr. Zimmer and Dr. Wilmoth
clearly established that the misconduct of the Respondent occurred during the same
time period his alcoholism and addiction progressed to the point that it did. Dr.
Zimmer testified that, “ asthe disease gets worse the behavior of the person becomes
moreimpulsive, judgment and insight fail more often, and the consequences of their
use beginsto accumul ate, and becomesgreater astimegoeson such that theindividual
can not recognize right from wrong”. TR2 97-99. Respondent’s misconduct was
thereforenot intentiona or willful. Hewassufferingfromanillnessthat diminished his
capacity to know right from wrong. TR2 60, 134. Dr. Zimmer’s testimony clearly
demonstrated that the violationscommitted by Respondent werenot individual isolated
incidents that should be looked at separately, but rather it was a single catastrophic
episode of sustained aberrant behavior. TR 60-61.

D. The Recovering Alcoholic/Addict.

Despite the gloomy picture addiction paints, there is hope. Even though

addiction is a disease that has no cure and if left untreated can be fata, it can be
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arrested and there is hope for those who come into recovery. The treatment of
chemically dependent professionals has proven to be very successful. All properly
managed treatment programs, such as FloridaLawyers Assistance, Inc. (FLA), have
recovery rates, which are phenomenally higher than those seen in the general
population. Thereported statistical recovery rateisapproximately 80 percent.™ TR1
116-118.

FLA’s treatment and recovery program includes monitoring, random drug
testing, treatment and attendance at AA meetings all of which gives the necessary
assurancesto protect the public trust and confidence placed in attorneys. Thissystem
protects the public. FLA’s organization of support groups for lawyers, judges and
law students is based upon the proven principles of AA. The long history of AA
provides a great deal of hope for those individuals suffering from addiction. The
program of AA isthecornerstonetoall other twelve step recovery programs, and they
apply virtually the same principles. Thusalcoholicsand drug addictsare oneand the
same asto the effect of the substance on theindividual. Inthe prefaceto the book of
Alcoholics Anonymous it states in the “Doctor’s Opinion” the following:

Men and women drink essentially becausethey lick the effect produced
by alcohol. The sensation is so elusive that, while they admit it is

injurious, they cannot after atimedifferentiatethetruefromthefase. To
them, their alcoholic life seemsthe only normal one. They arerestless,

® Roger A. Goetz at 13.
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irritable and discontented, unlessthey can again experience the sense of
ease and comfort which comes at once by taking afew drinks...After
they have succumbed to the desire again, as so many do, and the
phenomenon of craving develops, they pass through the well-known
stagesof aspree, emerging remorseful, withafirmresolution not todrink
again. This is repeated over and over, and unless this person can
experience an entire psychic change there is very little hope of his
recovery.

On the other hand—and strange as this may seem to those who do not
understand—once apsychic change has occurred, the very same person
who seemed doomed, who had so many problems he despaired of ever
solving them, suddenly findshimself easily ableto control hisdesire...the
only effort necessary being that required to follow afew simple rules.*®

Respondent has embraced recovery as is evidenced by the uncontroverted

testimony of Dr. Zimmer, Dr. Wilmoth, Jorge Varela, Bradley Stark, Glen Lurie and

Respondent.'” Respondent has joined Alcoholics Ahonymous, continues working a

twelve step program of recovery, signed a rehabilitation contract with FLA and

regularly attends and participatesin group therapy. Mr. Stark personally witnessed

Respondent comefull circleand testified that hewatched the evol ution of Respondent

to the point where the primary thing to him today is his sobriety, and that he has seen

Respondent “spiral down in hislife and has now seen him climb back and it isvery

real.” TR1 124.

16 Alcoholics Anonymous, xxvii (3 Ed. 1976).

" Respondent was clean and sober for just over ayear at the time of his hearing. To date, Respondent has remained
clean and sober for 1 year and 9 months without relapse.
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E. Addiction and Disciplinary Proceedings

It has been estimated by FLA that roughly 15 percent of the members of The
FloridaBar will develop aproblemwith alcohol and/or drugsat sometimeduring their
career. This trandates to almost 10,000 lawyers being at risk of developing an
addictive illness. See, Impaired Attorneys and the Disciplinary System, 73-DEC
FLBJ14 December 1999. There aretwo broad and opposing viewsof addiction. The
first isthat addiction isamoral failing, which should act asabar to admission to the
legal profession. Itsproponentsare skeptical about addiction being atruediseaseand
feel that treatment is futile and recovery is an unstable condition. Anderson,
McCrackin & Reddy, Addictive IlIness in the Legal Profession: Bar Examiners
Dilemma, The Professional Lawyer, pg 16 (May 1996). An alternative view stresses
the need for understanding the unique nature of addictive illnesses, especially the
features of compulsivity and denial. Id. at 16. Once these are understood and
accepted, policies and procedures can be developed that work positively for the
profession and the public. Id. at 16.

Thedisease of addiction, whether itisalcohol or drugs, ischronic, progressive
and underminesthejudgment of theindividual user. Dependence on alcohol and other
mood altering substances brings about personality change and erratic behavior. 1d. at

18.
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Today, addiction isgenerally viewed as a disease and recovery iswidely seen
as a mitigating factor in disciplinary proceedings. Given a proper showing of
rehabilitation and restitution, addiction will be accepted as evidence of mitigation of
improper behavior. Raymond P. O’ Keefe, The Cocaine Addicted Lawyer and the
Disciplinary System, 5 St. ThomasL.Rev. 217, 220 (1992). Theempirical evidence
Is out there which demonstrates the amazing statistics for addicted attorneys and
judges who come in from the cold and enter recovery.

F. Respondent’ s Alcoholism, Addiction and Rehabilitation Warrants Mitigation
Overcoming the Presumption of Disbarment.

Addiction andrehabilitation asit relatesto mitigation either existsor it doesn't.
Thereisno middle ground. If in fact this Court finds that addiction and the level of
addiction aongwithrehabilitationissignificant then mitigation should requirearesult
other thandisbarment. ThisCourt through the Florida Standard for Imposing Lawyer
Sanctions has clearly established that addiction and subsequent rehabilitation will be
considered inmitigation. ThisCourt hasrecognized the problem of addiction and has

looked favorably on alawyer’ s efforts at rehabilitation. See Florida Bar v. Jahn, 509

So0.2d 285 (Fla. 1987); FloridaBar v. Hochman, 815 So.2d 624 (Fla. 2002).

In order for addiction to serve as a mitigating factor, the addiction must have

impaired the attorney’ s ability to practice law to such an extent that it outweighs the
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attorney’ smisconduct. FloridaBar v. Shuminer, 567 So.2d 430, 431-432 (Fla. 1990);

FloridaBar v. Knowles, 500 So.2d 140 (Fla. 1986). Inother words, the attorney must

show evidence of his/her lack of culpability dueto mental or substance abuse, which

impaired alawyer’ sjudgment. FloridaBar v. Graham, 605 So.2d 53 (Fla. 1992). Once

addiction reachesthislevel, the number or severity of offensesshould not matter. For
example, if aperson has been declared legally incompetent, that person can not be
held responsible for any decisions that person makes.  This concept should apply
to the addicted attorney who commits numerous or serious acts of misconduct due
to the fact that his addiction has rendered him incompetent.

Theproblemisthat thereisno bright line rule or guidance asto what evidence needs
to be presented to demonstrate addiction that rises to alevel such that it rebuts the
presumption of disbarment. Respondent presented three days of testimony dealing
amost exclusively with addiction. There could not be amore compelling case asto
addiction and the devastation that it leaves in its wake than the facts of this case.
Respondent suffered the most profound consequences of addiction, short of death.

TheFloridaBar consistently citesFloridaBar v. Shuminer, 567 So.2d 430 (Fla. 1990)

in addiction mitigation cases for the proposition that impairment will not excuse the
offense of misappropriating client funds. Infact, Shuminer doesnot stand that for that

proposition at all, but rather the opposite. In Shuminer, the attorney settled clamsfor
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clientswithout their consent, used thefundsfor hispersonal endeavors, liedto clients
concerning cases being in settlement negotiations, deposited trust funds into his
personal account and failed to satisfy adoctor’ slien from a settlement. The attorney
presented amitigation defense, wasdiagnosed with an a cohol and drug abuse problem
during the time period the acts of misconduct occurred, went into treatment, became
a member of Alcoholics Anonymous, and complied with an FLA contract. The
attorney further had no prior disciplinary complaints, had arepayment planfor victims,
cooperated with the Bar, had good reputation and moral character, was sober for a
year and showed remorse for his misconduct. Nevertheless, this Court held that
disbarment wasthe appropriate sanction dueto thefact that the attorney continued to
work and hisincomedid not suffer during the height of hisaddiction. “[H]eused the
funds from misconduct not to support or conceal his addictions, but to purchase a
luxury automobile”. 1d. at 432. Hewastill functioning and the impairment did not
disrupt hislife. Thereforethis Court ruled that the attorney’ s addiction failed to rise
to asufficient level of impairment to outweigh the seriousness of hisoffenses. Id. at
432. Conversely, and consistent with this Court’s decisions and the Standard for
Imposing Lawyer Sanctions, if theaddiction had disrupted the attorney’ slifesuch that
he could not function, hisaddiction would havediminished hiscul pability entitling him

to mitigation that would overcome the presumption of disbarment. Therefore, when
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juxtaposed to the instant case, Shuminer cannot possibly be used for the proposition
that disbarment is appropriate in this case.

Theinstant case isthereverse of Shuminer. Unlikethe attorney in Shuminer,
Respondent lost absolutely everything. Respondent’ s misconduct was not to further
a lavish lifestyle but rather to conceal and further his addiction. Respondent was
leadingalifewhichwasmorally, financially, and spiritually bankrupt. Respondent did
not use hisclient’ smoney to purchaseanew Jaguar, in fact Respondent’ scar (Toyota
Corolla) was repossessed. Respondent was described as perpetually “broke”. TR1
135. As Mr. Varela so aptly described Respondent, he was “like Pigpen”, walking
around inacloud. TR1 142. If ever there was a situation where addiction totally
destroyed anindividual itisthisone. All that was missing asaresult of the addiction
was jail or death. Respondent’s case as to addiction and its effect on his life was
complete and overwhelming. What more disruption could cometo one' slife after he
has lost his home, his car, his utilities, his office, hisjob, hisincome, and hisloved
ones?

In Knowles this Court disbarred an attorney for the misuse of client funds
despite hisargument that hisalcoholism should have mitigated hispunishment. This
Court found that his alcoholism did not rise to alevel of mitigation since Knowles

continued to work and did not suffer any loss of income. Respondent’s case is
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distinguishable since he could not function as an attorney (TR3 66) and not only did
Respondent losehisincome, helost everything. Therefore, inthiscase, Shuminer and
Knowles support mitigation overcoming the presumption of disbarment.

InFloridaBar v. Shanzer, 572 So.2d 1382 (Fla. 1991) thisCourt disbarred an attorney

for misuse of client funds despite mitigating evidence. Id. at 1383. The Court stated
that it recognized that “mental problems as well as alcohol and drug problems may

impair judgment so asto diminish culpability. Id. at 1384. InForidaBar v. Travis,

765 S0.2d 689 (Fla. 2000) this Court disbarred an attorney for misuse of client funds.
The Court citing Shanzer again acknowledged the presumption of disbarment could
be rebutted to reduce the presumed discipline. 1d. at 691. Therefore, both Shanzer

and Travis recognize that alcohol and drug problems may impair judgment so asto

diminish culpability. Intheinstant case, Respondent suffered severeimpairment such
that his culpability was diminished. Respondent’s ability to distinguish right from
wrong had becomeimpaired dueto hisaddiction. TR2 60, TR2 134. Thisevidence

wasnot refuted, contradicted or impeached. Thus, intheinstant case, Shanzer, Travis,

Shuminer and Knowles all support that the presumption of disbarment should be

rebutted and that Respondent’s punishment be mitigated due to the fact that
Respondent’s impairment diminished his culpability as evidenced by his losing

absolutely everything short of his health and life.
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Thefactsof thiscasedo not justify disbarment inlight of substantial mitigation
by way of addiction and rehabilitation that was presented. The Referee appears to
have based hisdecision in favor of disbarment asthe appropriate sanction dueto the
number of incidents of misconduct and the severity of the misconduct, without
properly addressing the significant mitigation presented. The Referee stated in his
Amended Report that, “ The range of misconduct and number of incidentsare simply
too broad to permit the suspension recommended by the Respondent.” ARR at 13.
This reasoning appears to be based on some type of imaginary line that once it is
crossed, no amount of mitigation can save the attorney from the extreme penalty of
disbarment. Theproblemwiththisapproachisthat no such line of demarcation exists
anywhereinthecaselaw, the RulesRegulating The FloridaBar, or inthe Standard for
Imposing Lawyer Sanctions. How then can an appropriate discipline befashionedin
thefuturefor similar casesif all that thereistorely onisanimaginary “cut off point”
beyond which no attorney will be spared the extreme penalty of disbarment? Should
an attorney who has stolen client funds and proved substantial mitigation by way of
addiction and rehabilitation, be suspended if he misappropriated $1,000 of client funds
and disbarred if he misappropriated $100,000.? Wheredo wedraw theline? Should
it be drawn at $50,000, $75,000 or $99,0007? This Court addressed this issue in

Florida Bar v. McFall, 2003, WL 22799198 (Fla. 2003). In McFall the attorney
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misappropriated escrow funds. The Referee considered the small amount of the
misappropriated fundsasamitigating factor. Id. ThisCourt rejected that notionand
stated in footnote four of the opinion that:
ThisCourt hasreiterated many timesthat misappropriationisoneof the
most serious violations an attorney can commit. Itisirrelevant whether
themisappropriationinvolved alarge or small amount of funds, because
it is the act of misappropriation that constitutes the misconduct. The
Rules Regulating Florida Bar does not condition a rule violation for
misappropriation based on the amount of funds involved. See R.
Regulating Fla. Bar 4-1.15, 4-8.4,5-1.1(a). Accordingly, wedisapprove
the referee’ s findings of this mitigating factor. |d.
Following this reasoning, it could be concluded that a “large amount of
misappropriated funds’ cannot be considered as an aggravating factor.
Misappropriation of client funds is what it is. It is a violation that carries the
presumption of disbarment, but can be rebutted by substantial mitigation as aresult
of addiction and rehabilitation.

Addiction either exits as mitigation or it does not. Respectfully, this Court
should not engage in anumerical analysis of the number of incidents of misconduct
or the amount of money misappropriated in order to determine whether mitigationis
going to be considered or not, or whether addiction will riseto the level of rebutting

the presumption of disbarment. Once the presumption has been overcome, along-

term suspension should be the appropriate discipline.
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Respondent is very aware of the recent dissenting opinionsin McFall, supra;

FloridaBar v. Tauler, 775 So.2d 944 (Fla. 2000), and just recently in FloridaBar v.

Smith, 2004 WL 112941 (Fla. 2004) which made it clear that they would disbar all
attorneys who engage in “deliberate or knowing” misappropriation of client funds
regardlessof mitigation. Thedissent’ sview continuesto bethat if thereismorethan
anisolatedincident of misappropriation of client fundsand alack of strong mitigation,
the appropriate sanction is disbarment. Id. at 9. In McFal the dissenting opinion
concluded that, “mitigation cannot avoid the crucial fact that he intentionally took
money for his personal use from funds he held in trust for hisclient.” 1d. 5-6. This
view failsto consider the disease model of addiction or thefact that the Type 5 addict
hasno control of hisactionsand thereforeit cannot be concluded that hisactionswere
“deliberate, knowing or intentional”.

Thelaw must be clear that when the elementsof addiction and rehabilitationare
present, the penalty has to be something less than disbarment. To hold otherwise
would emascul ate the enlightened view this Court has demonstrated in the past. See

FloridaBar v. Rosen, 495 So.2d 180 (Fla. 1986); FloridaBar v. Farbstein, 570 So.2d

933 (Fla. 1990); Florida Bar v. Jahn, 509 So. 2d 285 (Fla. 1987); Florida Bar v.

Larkin. 420 So0.2d 1080 (Fla. 1982). This Court’sview of addiction hastaken us out

of the stone age and has substituted the draconian approach to lawyer discipline with
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acompassionateview whichvalueshumanlife. Thisview recognizesthat an attorney
or judgewho isinrecovery can make avaluable contribution to thelegal community,
the Bar and society. Therefore, Respondent’s addiction and rehabilitation should
constitute mitigation overcoming the presumption of disbarment.
POINT 11
THE REFEREE’'SFAILURE TO MAKE FINDINGS OF FACT AND
CONDUCT AN ANALYSISREGARDING RESPONDENT’S
ADDICTION AND REHABILITATION ISCLEARLY ERRONEOUS
The Referee’ s Amended Report fails to meet the requirements for areport of
referee as set forth in Rule 3-7.6(k) of the Rules Regulating The Florida Bar and
should be disapproved. Specifically, the Amended Referee’ s Report lacks findings
of fact and law to support the Referee’ s recommendation of disbarment. The report
failed to mention, discuss or analyze any aspect of Respondent's impairment,
addiction and rehabilitation which was presented as mitigation to the presumed
discipline of disbarment. The report wastotally lacking in findings of fact regarding
the level of addiction, rehabilitation and its relationship to mitigation.
An examination of the Referee’s Amended Report reveals the following: (a)
Pages2-8recitethefactual allegationswhichwereaready stipulatedto by theparties;

(b) Pages 8-11states that the Respondent is guilty of theviolations. The Refereelists

all of the rule violations, but does not undertake any analysis; and (c) Pages 11 - 14
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barely addressestheissueof discipline. Threedaysof testimony and almost an entire
trial concerning addiction and rehabilitation was reduced to afew paragraphs, which
fall to analyze the issue of mitigation.

The Referee’ s Amended Report does not provide any legal basisto justify the
recommended discipline. The Referee prefaces his recommendation by stating:
“A recommendation for the appropriate discipline in this case is not an easy task.
Both litigants find comfort in the citation and argument of certain of the many
decisions of the Florida Supreme Court which have dealt with alcohol and drug
addicted lawyers. This case is not exactly like any of them, but more closely

resembles some of the fact situationsrelied on by The FloridaBar.” ARR 11.

The Referee does not mention or distinguish the cases herefersto and relied uponin
hisreport in support of disbarment. How can this Court review the casesrelied upon
by the Referee in support of disbarment if it does not know which cases he relied
upon ? This alone should be a basis for disapproval of the Amended Referee’s
Report.

In paragraph C on page 12 the Referee states “...accepts Respondent’s
argument that his misconduct waslargely the product of alcohol and drug addiction.

He was a competent and talented attorney before falling victim to substance
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abuse...Respondent is remorseful...signed a contract with Florida Lawyers
Assistance, Inc. and engaged in a course of alcohol treatment”. ARR 12. The
Referee fails to apply these findings to the discipline imposed. Specifically, the
Refereefailed to analyze why thesefactors should or should not constitute mitigation.

In Paragraph D on page 12, the Referee recommendsdisbarment and statesthat
he hasbalanced “ aggravating factors, taking into consideration the mitigating factors
argued by the Respondent, in light of the case law presented by the parties...”, (ARR
12). The Referee fails to identify which mitigating and aggravating factors he
considered and the specific case law he relied upon. How can the Respondent
chalenge, or for that matter even understand, the Referee’ s decision when it is not
clear what aggravating or mitigating factorswere considered, and whether or not the
Refereeproperly considered such factorsasaggravating or mitigating factors For that
matter, how can this Court know if the factors considered were factors that could
properly be considered as aggravating or mitigating factors? There is simply no
identification of facts or law or any analysis of the facts and law in the report. This
court has held that the consideration of mitigating evidence is mandatory at the
sanction stage of adisciplinary proceeding and that consideration of thisevidenceis
clearly in accordance with the Florida Standards for Imposing Lawyer Sanctions.

Florida Bar v. Eisenberg, 555 So.2d 353 (Fla. 1989). Clearly the Referee did not
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engage in this type of analysis when he apparently ignored the testimony of eleven
witnesses who provided substantial uncontradicted testimony on the issue of
addiction, impairment, personal and emotional problems, character and reputation,
rehabilitation, and remorse. Itisasif the Respondent did not present any witnessesor
a defense at his hearing. This requires the Amended Report of Referee be
disapproved.

The Referee’ s erroneous conclusion isillustrated by the statement that, “ The
range of misconduct and number of incidents are ssmply too broad to permit the
suspension recommended by the Respondent.” ARR 13. Thisstatement isnot based
on any competent and substantial evidence, and appearsto be setting a standard for
disbarment which is incapable of measurement and disregards addiction and
rehabilitation asmitigation. It isclear that when aReferee determinesthe appropriate
penalty he or she must consider the Respondent’ s impairment as aresult of alcohol

and drug abuse. FloridaBar v. Graham, 605 So0.2d 53, 56 (Fla. 1992); FloridaBar v.

Grigsby, 641 So.2d 1341 (Fla. 1984), Florida Bar v. Larkin, 420 So.2d 1080 (Fla

1982). The Refereefailed to consider the evidence of Respondent's impairment and
rehabilitation in making his determination of disbarment. Thisis evidenced by his
statement acknowledging this Court’ s precedent concerning addiction as mitigating

factor, specifically citing Rosenin hisAmended Report, and thenignoring thisCourt’ s



precedent by not applying it to thefacts of thiscase or explaining why Rosen doesnot
apply.

The Referee’s lack of analysis and ambivalence regarding Respondent’s
disbarment isexemplified in his statement that, “1f the Supreme Court decides not to
adopt the disbarment recommendation because of its prior statementsin Davis and
Rosen, this referee would have no problem.” ARR 14. Thisseemsto indicate that
the Referee was troubled by this case and did not want to disbar the Respondent.
Next, the Refereein his Amended Report changed the period of disbarment from a4
year disbarment to a5 year disbarment without providing any reason, basisor analysis
for theincreaseinthe penalty. The Refereethen states again that Respondent should
be allowed to practice law again upon demonstrating rehabilitation. ARR 14.

At the motion for rehearing, respondent’ s counsel advised the Referee of the
need to make findings of fact and law and requested the Referee to make such
findings. The Refereerefused and stated that all thefactswerein therecord, and that
the “ Judges will read the record before they disbar someone-or if they don't al read
the record—I don’t know how they operate—they will at the very least have aseries
of law clerkswhowill read therecord and tell themwhat’ sintherecord and your brief
will tell them what’ s in the record, aswill your oral argument.” TR4 20-22.

Itissubmitted that if the Referee had taken into account Respondent'simpai rment and
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rehabilitation, Respondent would have received sanctions less than disbarment.
Respondent’s disbarment is inconsistent with this Court's stated purpose of
rehabilitation and thefact that Respondent wasunder amental disability duringtheacts
of misconduct. Therefore, the Amended Referee’ s Report should not be approved.

POINT 111
RESPONDENT’'SDISBARMENT ISVIOLATIVE OF THE
AMERICANSWITH DISABILITIESACT

Respondent’ sdisbarment isaviolation of the Americanswith Disabilities Act
(ADA) 42 U.S.C. 812131 (2) which prohibits discrimination against people with

disabilities. ThisCourt hasrecognized that the ADA appliesto TheFloridaBar. The

Floridav. Clement, 662 So.2d 690, 700 (Fla. 1995). Pursuant to the ADA:

Theterm“qualifiedindividua with adisability” meansanindividual with adisability
who, with or without reasonable modificationsto rules, policies or practices...or the
provisionsof auxiliary aidsand services, meetstheessentia digibility requirementsfor
...participation in programs or activities provided by a public entity. 1d.

Alcohol and Drug abuse are recognized as a |legitimate diseases and mental
disordersby the American Psychiatric Association, DSM-IV. Pg 175-203, 4" Edition
(1996). Likewise, itisadisability under the American With DisabilitiesAct. 42U.S.C.
812114 (b). Inthis case Respondent isaqualified individual pursuant to the ADA

since he is no longer using drugs or alcohol and he is under contract as part of his
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participation in FLA, a supervised drug and alcohol program.

This Court has stated that whether the ADA prevents a specific sanction turns
on acase by case basis. Clement at 700. In Clement, this Court acknowledged that
“whilethe ADA appliedtotheBar”, it rejected the argument that the ADA prevented
athree year suspension of alawyer who was diagnosed with bi-polar disorder. This
Court stated that although the attorney wasa* qualified individua” hisactionswere not
the result of his disorder, and there were no reasonable modifications that could be
made to prevent the repetition of egregious misconduct on the part of the attorney.
ThisCourt specifically found that thelawyer had committed misconduct whilealready
under the care of a psychiatrist and had admitted that he could fool his psychiatrist
into believing his was under control when in fact he was not under control.

The case at bar is quite distinguishable. The Referee specifically found that
“Respondent’ s conduct was largely the result of drug and alcohol addiction and that
Respondent could be rehabilitated, unlike the attorney in Clement. Finally, unlike
Clement, where the attorney was suspended and could obtain alicense in the future,
Respondent hasbeen disbarred, which for all purposes means Respondent will not be
abletoever law practiceagain. Disbarment isthe career equivalent of adeath penalty.
Theroad back from disbarment isan arduous one requiring theindividual to apply de

novo for admission to FloridaBar and to undergo the screening process of the Florida
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Board of Bar Examiners as set forth the Bar Admission Rules. The redlity isthat a
disbarred attorney almost never regainshisor her license. They must go through the
FloridaBoard of Bar Examiners, which redlistically turnsafive-year disbarment into
aminimum of a 10 year process to regain admission to The Florida Bar.

Therefore the discipline imposed on Respondent is essentially a permanent
denial of the ability to practice law again for misconduct that was a proximate result
of his disability for which he can be rehabilitated. Disbarring the Respondent is
punishing the sick and disabled, and thisexactly what the ADA was meant to prevent.

POINT IV
THE APPROPRIATE DISCIPLINE ISA LONG TERM SUSPENSION

This Court has held time and again that the “ misuse of client'sfundsis one of

themost serious offensesalawyer can commit and that disbarment ispresumed to be

the appropriate punishment.” Florida Bar v. Shanzer, 572 So.2d 1382, 1383 (Fla

1991). Theknowing and intentional misappropriation of aclient’ sfunds or property
Is a serious offense. In the hierarchy of offenses for which lawyers may be

disciplined, stealing from aclient must be at the top of thelist. FloridaBar v. Tunsil,

503 So.2d 1230, 1231 (Fla. 1986). Thisis the case even when no client has been

injured. FloridaBar v. Breed, 378 So.2d 783 (Fla. 1979). Accordingly, disbarmentis

the presumptive sentence. Shanzer. Neverthel ess, it does not mean disbarment isthe
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automatic sanction. McShirley, 573 So.2d at 808-809. Each caseisto bedetermined
on a case-by-case basis.
This Court has imposed the less severe sanction of suspension in light of

significant mitigating factors such as addiction and rehabilitation. Florida Bar v.

Benchimol, 681 So.2d 663 (Fla. 1996). Also See: Farbstein (misappropriated client
funds, substance abuse was the direct and proximate cause of misconduct; the
attorney had sought voluntary treatmentin AA, despitethe presumption of disbarment,

themitigating factors supported suspension over disbarment); FloridaBar v. O’ Malley

,534 S0.2d 1159 (Fla. 1988), (violation of trust account rules, testified falsely under
oath, engaged in illegal conduct and committed acts of dishonesty three-year
suspension was appropriate due to the mitigating factors of acohol abuse, the stress
of divorce, redtitution to victim and remorse); Larkin (failling to appear at a
continuation of trial, neglecting to carry out legal matters, failing to carry out contract
for services, suspension was the proper sanction when misconduct was due to
impairment caused by alcohol); Rosen (attorney convicted of federal drug trafficking
statute suspended instead of disbarred dueto crime being committed asaresult of his
addiction to cocaine). In Benchimal this Court stated:

An attorney with achemical dependency problem, whether alcohol or drugs should

be encouraged to seek treatment, to rid himself of the dependency. Wehave heldin
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prior bar disciplinary casesthat an addicted attorney who had demonstrated positive
effortsto free himself of hisdrug dependency should havethat fact recognized by the
Refereeand this Court when considering appropriatedisciplineto beimposed. Citing
Jahn, at 287.

Even when an attorney misappropriates client funds, substance abuse may be
a mitigating factor the court may use to impose a sanction less than disbarment.

FloridaBar v. Farbstein, 570 So.2d 933 (Fla. 1990). In fact, this Court has stated:

This court has held that loss of control due to addiction may properly be considered
asamitigating circumstance in order to reach ajust conclusion asto the disciplineto
be properly imposed.” ... “Disbarment is an extremely harsh sanction and is to be

imposed only in those rare cases where rehabilitation is improbable. FloridaBar v.

Rosen, 495 So.2d 80 (Fla. 1986).

The Florida Standards for Imposing Lawyer Sanctions state the purpose of
lawyer discipline proceedings. Specifically, the purpose of lawyer discipline
proceedings are to protect the public and administration of justice from lawyerswho
have not discharged, will not discharge, or are unlikely to properly discharge their
professional dutiesto clients, thepublic, thelega system, andthelegal profession. See
Florida Standards for Imposing Lawyer Sanctions 1.1. The purposes of attorney

disciplinearethreefold. First, to befair to society, both in protecting the public from
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unethical conduct and at the same time not denying the public the services of a
gualified lawyer as aresult of the undue harshness of the penalty imposed. Next, it
must befair to the Respondent, being sufficient to punish abreach of ethicsand at the
sametimeencouragereformation and rehabilitation. Finally, it must be severeenough
to deter otherswho might be prone or tempted to becomeinvolvedin likeviolations.

FloridaBar v. McShirley, 573 S0.2d 807, 808 (Fla. 1991); FloridaBar v. Pahules, 233

So0.2d 130, 132 (Fla. 1970); Florida Bar v. Fitzgerald, 541 So.2d 602 (Fla. 1989);

Florida Bar v. Hartman, 519 So.2d 606 (Fla. 1988).

Applyingthe standardsfor imposing disciplinein theinstant case, Respondent
should receive along term suspension.

A. Alongterm suspension isfair to society, both in protecting the public
from unethical conduct and at the same time not denying the public the
services of aqualified lawyer as aresult of the undue harshness of the
penalty imposed.

If Respondent is suspended in excess of 91 days, he is not reinstated and
admitted to practiceimmediately thereafter. The Respondent must first carry aburden
and provethat heisrehabilitated pursuant to Rule 3-7.10 of the RulesRegulating The
FloridaBar. Thisassuresthat the public will be protected. Thiswill assure that the
Respondent isagain fit to practice law as his character and fitnessaswell aswhether

or not heisrehabilitated. Thesefactorswill be scrutinized by The FloridaBar aswell

asaReferee, and eventually by this Court. At the sametimeit providesthe public a
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qualified lawyer if rehabilitated. Thetestimony of Bradley Stark, Ari Mendel son, and
Robin Jung all support that the Respondent was an excellent attorney prior to his
becoming a victim of alcohol and drug addiction. This was also a finding of the
Referee. Finally as stated above, those lawyers who are recovering alcoholics and
addicts tend to be better than the general population of lawyers. Therefore a 3 year
suspension would satisfy this prong of the standards imposing lawyer discipline.

B. A long term suspension is fair to the Respondent, being sufficient to
punish abreach of ethicsand at the sametime encouragereformation and
rehabilitation.

Thefact that along-term suspension may be imposed rather than disbarment
should not leave the Court or the public with the impression that an attorney has not
been sufficiently punished. A suspension of any length issmply devastating and is
hardly a slap on the wrist. Aside from the obvious financial penalty due to loss of
income, theattorney faceshorribly damaging publicity and humiliation whichincludes
therequirement of sending acopy of the order of suspensionto each of his/her clients,
aswell as counsel and judges|earning of the suspension. Thereisacompleteloss of
privacy and prestige within the community. Stephanie Goldberg, Drawing the Line;
Whenisan Ex-CokeAddict Fitto PracticeLaw?, A.B.A. Journal 49 (February 1990).

At the sametime, it allows for the Respondent to become rehabilitated. The

Physician’ sRecovery Network (PRN) ralliesaround itsdoctorswhen they areaddicts
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and alcoholics. The PRN immediately intervenes and gets the doctor into treatment
and rehabilitates them until the PRN deems that they are able to safely practice
medicine again. The PRN does not immediately seek to forfeit the doctor’ slicense.
However, when it is alawyer, rather than help him, The Bar seeks to execute him
professionaly. If we abandon our fallen brethren by disbarring them who will stand
up for them? How many lives of lawyers and judgesthat could have been saved will
be forever destroyed? All those recovering lawyers and judges that are a success
today, that have overcome their addiction and have become leaders in the legal
community, the Bar and have made valuable contributions to the law and society
would never have had that opportunity had we embraced a draconian perspective on
addiction. Someone needs to step up and speak up for those addicted lawyers and
judgesamong usand givethem the opportunity to comeinfromthecold and embrace
recovery. Martin Niemdller, a Protestant pastor in Nazis Germany and one of the
pillars of the moral resistance to the Nazis, who has been widely quoted for his
statement about moral failure in the face of the Holocaust, wrote:
First they camefor the Communist, but | wasnot aCommunist, sol said
nothing. Then they came for the Social Democrats, but | was not a
Social Democrat, so | did nothing. Then they came for the trade
unionists, but | was not atrade unionist. And then they came for the
Jews, but | wasnot aJew, so | did little. Then when they camefor me,

there was no one left to stand up for me.

As attorneys it is our duty to stand up for those who can not stand up for
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themselves which include the down trodden and those who have been afflicted with
iliness. The only way to help these afflicted attorneys is to recognize that when
addictionrisestosuch alevel that thelawyer isafflicted withillnessover which hehas
no control, that it constitutes mitigation which overcomes the presumption of
disbarment.

C. Alongterm suspension is severe enough to deter others who might be

prone or tempted to become involved in like violations.

A long term suspension will deter other lawyers from in similar types of
misconduct. ThisCourt hasmadeit very clear that an attorney who engagesin serious
misconduct, whether it be misappropriation of funds or committing criminal acts
he/shewill be disbarred absent substantial mitigation. A longterm suspensionwill not
changethis position, but rather allow mitigation only in those rare circumstancesfor
addiction when the addiction rises to such a level that the attorney’s capacity is
diminished, and he becomestotally devastated mentally, emotionally, and financialy.
Itisincomprehensibleto think that an attorney would voluntarily chooseto experience
theimpending doom that an addict experiences. Finally, asstated above, alongterm
suspension is hardly a slap on the wrist and carries serious conseguences, not to
mention the accompanying stigma that comes with such a suspension.

Therefore, a long term suspension is the appropriate punishment for



Respondent along with any other conditions this Honorable Court deems just and
proper.

CONCLUSION

Based upon theforegoing argumentsand authority, thisCourt should reject the
Referee’ s Amended Report and Recommendation of disbarment and impose along

term suspension.

Respectfully submitted,

RICHARD B. MARX
Attorney for Respondent

REQUEST FOR ORAL ARGUMENT

Respondent requests oral argument before the Court and submits that the Court’s

decision making process will be enhanced by hearing oral argument.

COMPLIANCE WITH RULE 9.210(a) (2)

The undersigned hereby certifies that the foregoing Amended Initial Brief
complies with FlaR.App.P. 9.210(a)(2) in that it was prepared using 14 point

proportionately spaced Times New Roman font and hereby files a 3.5” computer
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diskette containing said brief, which hasbeen scanned and found to befree of viruses.

RICHARD B. MARX
Attorney for Respondent
FBN 051075

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that the original and seven (7) copies of the foregoing
brief have been sent by Federal Express, overnight delivery to ThomasD. Hall, Clerk,
The Supreme Court of Florida, Supreme Court Building, 500 South Duval Strest,
Tallahassee, Florida 32399-1927; atrue and correct copy of the foregoing was sent
andregular U.S. Mail to: William Mulligan, Esg., Assistant Bar Counsel, TheFlorida
Bar, 444 Brickell Avenue, SuiteM-100, Miami, Florida33131, andto TheHonorable
Paul Siegel, Referee, 175 NW 1% Avenue, Miami, Florida 33128 this day of

February, 2004.

RICHARD B. MARX
Attorney for Respondent
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