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Preliminary Statement

In thisbrief, the petitioners will be referred to as“ Petitioners’ or as* Personal
Representatives.” Respondent will bereferred to as“Respondent.” The author of the
Amicus Curiae Brief will bereferredto as“ Amicus.” Thefollowing symbolswill be
adopted for reference:

“ACB” for “Amicus Curiae Brief”

“R” for “Original Record on Appea”

“Resp. App” for “Respondent’s Appendix”
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REQUEST FOR RESTATEMENT OF CERTIFIED QUESTION

Respondent respectfully suggests that the question certified by the District
Court should be restated because it is drawn too broadly in one aspect and too
narrowly in another to properly frame the disputed issue. Theissue arises only when
genera, pre-residuary devises remain unfunded after al probate assets are properly
exhausted according to the priority of devises and the applicable probate abatement
statute. The question certified may be inappropriate to the extent it suggests that
general devisees may receive homestead property while ordinary probate assets still
remain available for allocation.

Thequestion asdrawn further impliesthat the analysis of theissueis confined
to Florida' s probate abatement statute. 8733.805(1), Fla. Stat. However, the statute
governing abatement of probate assets is quite arguably irrelevant to the priority of
devise rules governing freely devisable, but non-probate, homestead.

Therefore, Respondent respectfully requests this Court to restate the certified
guestion as follows:

WHERE A DECEDENT IS NOT SURVIVED BY A SPOUSE OR

ANY MINOR CHILDREN, IS DECEDENT'S HOMESTEAD

PROPERTY,WHEN NOT SPECIFICALLY DEVISED, DEVISED TO

PRE-RESIDUARY , GENERAL DEVISEESAHEAD OF RESIDUARY

DEVISEES TO THE EXTENT THE GENERAL DEVISES WOULD
OTHERWISE REMAIN UNSATISHED?



SUMMARY OF ARGUMENT

When a testator is not survived by a spouse or minor child, his homestead
property is freely devisable and is devised according to the will’ s entire dispositive
plan with the same priorities that govern all other devisable assets. The logistics are
dightly different only because protected homestead is not part of the probate estate
nor subject to possession, control or conveyance by the personal representative.
8733.608(1), Fla. Stat. However, oncethe probate assetsare exhausted, thetestator’s
completedirectionsinthewill and the established rulesof will constructionstill govern
thehomestead’ sdevise. No assetisever devisedtothewill’ sresiduary devisees(even
tentatively) until the superior, pre-residuary, general devisesarefulfilled. Contrary to
Petitioners’ assertion, no homestead protectionisimpaired by thisproper result. The
forced sale/creditor exemption remainsin placefor any actual deviseewho iswithin
the class of the testator’s “heirs.”

Intheinstant case, the decedent devised thefirst $170,000 of hiswealthamong
his nephew (Respondent) and a friend in the amounts of $150,000 and $20,000,
respectively (R-6). He named Petitioners and two other half brothers as residuary
beneficiaries and expressly limited their entitlement to only the “rest, residue, and
remainder” (if any) that remained after fulfilling the superior, general devises(R-7).

Sincethetotal value of thistestator’ sdevisablewealth, including homestead, wasless



than $170,000, he, infact, devised hishomestead to the general deviseesin proportion
to their bequeathed amounts. None of it was devised or vested under the failed
residuary clause, even for an instant.

The actual devisee(s) of homestead who are within the protected class of
“heirs’ enjoy the constitutional exemption from the decedent’ s creditors and estate
administration expenses. As the decedent’s nephew, Respondent enjoys this
protection over the homestead share devised to him. The other general deviseeisnot
an “heir” so his receipt of a proportionate share of the homestead is subject to
forfeiture, if necessary, to satisfy creditors and pay expenses.

Petitioners’ position would render homestead uniquely subject to complete
reversal of atestator’ sstated intent and al ordinary rulesgoverning priority of devises.
Their argument confuses the homestead devise restriction (applicable only when a
spouse or minor child survives) with the creditor/forced sale protection (always
applicableto shield thereceipt of any “heir” deviseewho properly receivesashare of
the homestead). Their argument further depends on a peculiar and imprudent
interpretation of Florida' s probate abatement statute.

The District Court correctly ruled that the will devised the homestead to the
general devisees since there were insufficient other assets to fulfill those superior
devises. However, Respondent respectfully submitsthat the District Court’ sOpinion

lacks thorough and proper analysis and contains troublesome wording that invites
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further confusion.

Because the disputed issue is the subject of much debate even among Board
Certified estate planning and probate specialists, Respondent respectfully urgesthis
Courttogrant review of the District Court’ sruling and render amoreexplicit analysis
of the competing arguments to clarify thisimportant aspect of Floridalaw.

OnMotionsfor Clarification, Rehearing and Certification previoudy beforethe
District Court, Respondent offered extensive proposed language for the Court’s
considerationto clarify itsinitial holdinginthiscase. (TheDistrict Court’ ssubsequent
clarification wasfar morelimited.) That proposed languageissubstantially reproduced
following the Argument section of thisbrief inhopesthat it may benefit thisHonorable
Court.

ARGUMENT

l. Standard of Review.
Respondent concurswith Petitioners and Amicus that the de novo standard of
review applies to the decisions below since there are no disputed issues of fact.

1. Bypassing Unfunded General Bequestsand DistributingHomestead tothe
Last Priority Residuary Devisees s Contrary to Established Law.

In the absence of a surviving spouse or minor child, a decedent’ s homestead

isfreely devisableunder hiswill. City National Bank of Floridav. Tescher, 578 So. 2d

701 (Fla. 1991). The homestead is, therefore, treated like every other devisable asset



in fulfilling the priority of devisesreflected in all dispositive provisions of the will.
ThisCourt hasstated that “ therestraint ontheright of anindividual to devise property
should not extend beyond that expresdly allowed by the constitution.” 1d. at 703. The
testator is entitled to have his priority, pre-residuary bequests satisfied with the
homestead, when necessary, just asany other devisable asset (real or personal) would

beso utilized. See Estate of Murphy, 340 So. 2d 107 (Fla. 1976) (“Whileitistruethat

homestead property is not chargeable with the decedent’s debts or with costs of
administration, the Constitution specifically provides that the homestead may be
devised...”). Thus, the only relevant distinction between homestead and the other
devisable assets lies in the secondary question of whether such homestead remains
shielded in itsdevisees' hands from the reach of the personal representative and the
decedent’s creditors. “Heir” devisees enjoy that protection, but non-heirs do not.

Estate of Hamel, 821 So. 2d 1276 (Fla. 2d DCA 2002).

The Circuit Court erroneously deemed Respondent’s monetary bequest a
“gpecific bequest” (R-63, 68), rather than a general bequest as it is properly

characterized by well-established law. In re McDougald’ s Estate, 149 Fla. 648, 6 So.

2d 274 (Fla. 1942); Park L ake Presbyterian Churchv. Estate of Henry, 106 So. 2d 215

(Fla.2d DCA 1958). A specific deviserefersto aspecific, identifiableitem of property
andisgenerally deemed to lapseif that particular asset isnot owned at the decedent’ s

death. InreParker’ sEstate, 110 So. 2d 498 (Fla. 1 DCA 1959). Bequestsdefined by
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asum of “money” are*“ general devises’ and do not depend on actual cash or currency

for their satisfaction. See Park Lake, 106 So. 2d at 218 (“A typical example of a

general legacy may be seen in the ordinary pecuniary bequests of specified sums of
money...”). Therefore, all assets passing under the decedent’ swill (other than those
that may have been specifically devised) areavailableto satisfy general bequestsbefore

anything can passto the residue. Parker’s Estate, 110 So. 2d at 500. If the law were

otherwise, thefrequently used pecuniary devise of “theamount of money equal to my
available estate tax exemption” could never be fully funded as directed unless the
testator died possessed of at least $1.5 million in physical cash or cash deposits.

Florida Statutes and the common law permit satisfaction of general cash gifts
either with cash or any other property (real or personal) having equivalent value.
Section 733.810(2), Florida Statutes, provides.

733.810 Distribution in kind; valuation. -

(2) Any pecuniary devise, family allowance, or other
pecuniary share of the estate or trust may be satisfied in kind if:

(@ The person entitled to payment has not
demanded cash;

(b)  Theproperty isdistributed at fair market value as of
its distribution date; and

(c) No residuary devisee has requested that the asset
remain a part of the residuary estate. (Emphasis added.)

Thus, the general deviseeswereentitled to receiveinkind shares of the homestead up

to theamount of the deficiency intheir priority bequests after exhaustion of the other



(probate) assets.
Under therulesgoverning thepriority and funding of bequests, specific devises

trump general devises; and general devisestrump residuary devises. Parker’ sEstate,

110 So. 2d 498 (Fla. 1¥ DCA 1959). These rules apply to all assetsfreely devisable
under the will as stated in Section 732.6005, Florida Statutes.

732.6005 Rulesof construction and intention.--

(1) The intention of the testator as expressed in the will
controls the legal effect of the testator's dispositions. The rules of
construction expressed inthispart shall apply unlessacontrary intention
isindicated by the will.

(2) Subject totheforegoing, awill isconstrued to passall
property which the testator owns at death, including property
acquired after the execution of the will. (Emphasis added.)

Theterm“will” inthisstatute must mean all of thewill, not an arbitrarily selected, last

priority devise lifted from the context imposed by the testator. See Parker’s Estate,

110 So. 2d at 501, stating:
It isuniformly held in this jurisdiction that in construing last wills and
testamentsthe polar star by which the court isguided istheintent of the
testator as ascertained by aconsideration of the entireinstrument, and
not some isolated segment ther eof. (Emphasis added.)
Testatorsfrequently usegenera devisesto ensurefirst priority fundingto certain
beneficiaries, as is the case here. The Circuit Court’s ruling, properly rejected on

appeal, defeats a testator’s intent, misconstrues applicable statutes and ignores

established rulesof will construction and the owner’ sright tofreely alienatehisor her



property. In Snyder v. Davis, 699 So. 2d 999, 1005 (Fla. 1997), this Court stated:

In many instanceswherethereisno surviving spouseor minor children,
the homestead property is the most significant part of a testator’s
estate. If a testator loses control over the disposition of his or her
homestead property, the need for a will is effectively eliminated.
(Emphasis added.)

In support of their assertion that the testator actually devised the homestead
under theresiduary articleto theexclusion of theunfunded priority devises, Petitioners

cite Estate of Murphy, 348 So. 2d 107 (Fla. 1976), which found that in the absence of

a specific devise of homestead, “the general language of the residuary clause is a
sufficiently precise indicator of intent [to avoid intestacy].” 1d. at 109. A thorough
reading of Murphy revealsthat the disputed issue was whether the typically general

language of theresiduary clause was effective to passtitle to the homestead and save
it from application of the intestate succession statutes. |d. The Murphy court
concluded that general residuary languageissufficient to prevent intestate succession;

but that holding was clearly not addressing a question of priorities or testamentary
Intent as between two competing clauseswithinawill. Therewereno unfunded pre-

residuary devisesin Murphy to compete against the residue. Id.

Clifton v. Clifton, 552 So. 2d 192 (Fla5™ DCA 1989), cited by Petitionersfor

the same proposition, is similarly distinguished. Clifton was also aresiduary clause

versus intestate descent case. Id. at 194. Neither Murphy nor Clifton involved the

existence of an unfunded general devise. Therefore, the statement in both decisions

8



that thegeneral languageof aresiduary clauseof awill isasufficiently preciseindicator
of intent [to avoidintestacy] must not betransported into the very different context of
this case and viewed as an indicator of the testator’s intent [to disinherit his own
priority devisees).

Confiningthetestator to either aresiduary or aspecific devise of thehomestead
impairs his control over the intended disposition of histotal wealth. It might require
onetestator to accurately predict thedate of death value of thehomewhen drafting the
priority, pre-residuary bequests. It might force another to specifically devise the
homestead to a pre-residuary devisee even thought its value may now or upon death
exceed or fall short of the testator’ s intended gift to that devisee. For many Florida
testators, will-making would indeed become “an act of prophecy” asthis Court was
anxious to avoid in Snyder, 699 So. 2d at 1005.

[11. TheTestator’ sWill Expressed No Intent That the Homestead Passto the
Residuary Beneficiaries.

The residuary clause (Article V1) of the decedent’ swill provides:

All therest, resdue and remainder of my property which | may own
at thetimeof my death, real, personal or mixed, tangibleor intangible, of
whatsoever nature and wheresoever situate, including all property which
| may acquireor begiventitleto after theexecution of thisWill, including
all 1apsed legacies and devises or gifts made by this Will which fail for
any reason, including all insurance(s) on my life payableto my estate or
receivable by my Personal Representative, and including any property
over or concerning which | may have any power of appointment, | give,
devise and bequeath to my half-brothers, THOMAS McKEAN, JOHN



W. McKEAN, ROBERT McKEAN and DAVID McKEAN, in equal
shares, share and share alike, per stirpes. (R-7) (Emphasis added.)

Theprobate court ruled that thislanguage “ expressed hisintent intheresiduary clause
of hiswill asto who should receive the homestead.” (R-68). Y et, no such intention
appearsin this clause or any other provision of hiswill. (R-6-9).

Presumably, the probate court was swayed by Petitioners’ mention that the
residuary clausereferenced “real” property and that general, pecuniary devisesdo not.
Obvioudy, however, these observationsaretrue of virtually every residuary deviseand
every general deviseever encountered. Thereisno type of property omitted fromthis
residuary clause asit includes “[a]ll the rest, residue and remainder of my property
which | may own at the time of my death, real, personal or mixed, tangible or
intangible, of whatsoever natureand wheresoever situate....” Thecomprehensivelitany
does not change the fact that it means to dispose only of the rest, residue and
remainder of such property after first satisfying the pre-residuary bequests.

Petitioners concede that any other (non-homestead) real property would have
to first satisfy the pre-residuary, general bequests under thiswill. (R-56). However,
wherehomestead real property isinvolved, Petitionerswishto apply anentirely unique
approach, whichwouldlimit apecuniary deviseetothereceipt of currency and nothing
more. This contradicts section 733.810, Florida Statutes, and the common law rules

permitting the funding of such devisesin-kind. Itisimpossibleto properly conclude
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that thetestator expressed aseparateintention asto the homestead under thisresiduary
clause which bears no separate mention of “homestead” or “residence’ or any other
words suggesting an intent to distinguish the homestead from all other real and
personal property passing under the will.

V. Sections 733.607(1) and 733.608(1) Are Irrelevant to the Issue Before
thisCourt and Their Purpose Is Misapplied by Petitioners.

Sections 733.607(1) and 733.608(1), Florida Statutes, affirm the Personal
Representative’' s possession and comprehensive authority over the probate estate,
which, of course, excludes protected homestead. Section 733.608(1) provides:

733.608  General power of the personal representative.--

(1) Allreal and personal property of the decedent, except the
protected homestead, within this state and the rents, income, issues,
and profits from it shall be assets in the hands of the personal
representative:

(@ Forthepayment of devises, family allowance, electiveshare,
estate and inheritance taxes, claims, charges, and expenses of the
administration and obligations of the decedent’ s estate.

(b)  To enforce contribution and equalize advancement.

(c) Fordistribution. (Emphasis Added)

Petitioners and Amicus presume that because homestead lies outside of the
per sonal r epresentative’ sgrasp, thetestator himself isprohibited fromfulfilling his
priority devises with freely devisable homestead. Petitioners’ account of the issue
ignores the fact that a personal representative’'s possession and control of the

protected homestead are unnecessary for the testator’ s will to apply it to satisfy the

11



ordered priority of giftshedirected, or for the probate court to affirm such vestingin
its Order Determining Homestead. See (Resp. App. 22-23). All partiesagreethat the
personal representative has no role in any devise of protected homestead regardliess
of which clausemay effectively deviseit. Thewill isthemuniment of titlein all devises
of protected homestead (including thisone) and the personal representativehasnorole
in effecting such devises. 88733.6005, 733.608(1), Fla. Stat.

Section 733.608(1), Florida Statutes, ismerely the broad empowerment statute
affirming that the personal representative hasall those enumerated powers (including
payment of devises) over all that enumerated probate property. It was absolutely
necessary and appropriate for the legislature to carve out the protected homestead
from that enumerated property, otherwise the statute would contradict established
homestead law which excludes protected homestead from the personal
representative’ s possession and control and from the reach of creditors.

This Court should not take that necessary exclusion relating solely to the
“[g]eneral power of the personal representative” and flip it around to stand for
thelegidature saffirmativeintenttolimit atestator’ sability touseall freely devisable
assets to satisfy al devises under hiswill according to the priorities he established.
That unconnected interpretation isnot within the scope or contempl ation of the statute.

A statute affirming the personal representative’ s obvious power to pay devises with
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probate assets cannot be contorted into adeclaration that will-governed, non-probate
assets (outside the personal representative’ s domain) cannot fund devises.

That deviserestraint, imposed beyond the constitutionally limited context of a
surviving spouse or minor child, would contradict directly thisCourt’ sdeclarationin

City National Bank of Floridav. Tescher, 578 So. 2d 701, 703 (Fla. 1991), that “the

restraint on the right of an individual to devise [homestead] property at death should
not be extended beyond that expressly allowed by the constitution.” Petitioners
interpretation of this “General Power of the Personal Representative” statute could
render the statute unconstitutional .

V. Protected Homestead |Is Excluded from the Probate Estate, the Claims
of Creditorsand the Control of the Personal Representative; But Not from the
Dispositive Provisions of the Will or ItsIntended Devisees.

Floridacaselaw confirmsthat the homestead, whether passed by testamentary
disposition, constitutional mandate or intestate succession, remainsprotected fromthe
decedent’ s creditors to the extent that the actual recipients of such property, or its
proceeds, lie within the broad class of “heirs’ as described in Florida's Intestate

Succession statutes. See Bartelt v. Bartelt, 579 So. 2d 282 (Fla. 3d DCA 1991). A

devisee's classification as “heir” or “non-heir” affects only the secondary
determination of whether the homestead remai ns protected from decedent’ screditors

in the hands of that devisee. It has no impact on the prior determination of whom the
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devisees are to be. See Clifton v. Clifton, 552 So. 2d 192 (Fla. 5" DCA 1989).

A testator may have many surviving heirs, but in the absence of a surviving
spouse or minor child, heisfreeto devise hishomestead to any one or more persons

inside or outside of that class. Estate of Hamel, 821 So. 2d 1276 (Fla. 2d DCA 2002).

The consequence of devising homestead to anon-heir isthe forfeiture of the creditor

protection asto that portion of the homestead. Department of Health & Rehabilitative

Servicesv. Trammell, 508 So. 2d 422 (Fla. 1% DCA 1987).

In the instant case, where the homestead was properly devised to the general
devisees, the secondary question of whether creditors claims can be satisfied from
such property (or its proceeds) is analyzed based on the relationship between such

devisees and the decedent. Estate of Hamel, 821 So. 2d 1276 (Fla. 2d DCA 2002).

Respondent is decedent’ s nephew and is, therefore, within the protected class of

“heirs’ under theholdingin Snyder v. Davis, 699 So. 2d 999 (Fla. 1997). Assuch, the

homestead share devised to Respondent remains fully exempt from the claims of the
decedent’ s creditors and the expenses of administering his estate. As Bartelt states:

Article X, Section 4 of the Florida Constitution defines the class of
persons to whom the decedent’'s exemption from forced sale of
homestead property inures; it does not mandate the technique by which
the qualified person must receive title. To hold otherwise would
discourage Floridaresidents from making wills...Bartelt v. Bartelt, 579
So. 2d 282, 284 (Fla. 3d DCA 1991).

A thorough study of the many homestead cases reveals that the exclusion of
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protected homestead from probate is not an exclusion from the otherwise applicable

dispositive terms of thewill. See Clifton v. Clifton, 553 So. 2d 192, 194 n. 3 (Fla. 5"

DCA 1989) (“Homestead property, whether devised or not, passes outside the
probate estate”). It is, instead, an exclusion of any heir-received (and therefore
“protected”) homestead interest from the reach of the personal representative and
decedent’s creditors. “[H]omestead does not become a part of the probate estate
unless atestamentary disposition is permitted and is made to someone other than an
heir, i.e., a person to whom the benefit of homestead protection could not inure.”

Estate of Hamel, 821 So. 2d 1276, 1279 (Fla. 2d DCA 2002).

Thehomestead |awsdo not exist to protect wishful residuary deviseesfromthe
unfunded entitlements of higher priority, pre-residuary devisees. In Donly v.

Metropolitan Realty & Investment Co., 71 Fla. 644, 72 So. 178 (1916), this Court

ruled:

Thepurpose of thelaw isto exempt the homestead property from forced
salefor thedebtsof theowner whoisentitled to the exemptions, and not
to deny to the beneficiaries of homestead exemptions, who may be
adults with families of their own living away from the homestead, the
right to a partition of the property where their interests demand
it....The provisions that the homestead property “shall be exempt from
forced sale under process of any court” was not intended to prevent a
partition of the homestead property among the beneficiariesthereof, even
If a judicial sale thereof be necessary to effect partition. Id.
(Emphasis added.)

Thistestator’ shomestead wasfreely devisable and hiswill reflectsno intent to
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pass his homestead differently than any other asset passing under his will. He is
entitled to have it treated the same. See §733.6005, Fla. Stat.

VI. A General Devisee's Receipt of a Share of the Homestead Does Not
Requirelt to Become First an Asset of the Estate in the Hands of the Per sonal
Representative and Subject to Administration as a Probate Asset.

A Persona Representative is no more involved in the custody, control or
conveyancing of thehomestead when passingto apre-residuary, general deviseethan
when it passes by specific or residuary devise. 8733.608(1), Fla. Stat. When a will
devisesthe homestead by specific devise or through theresiduary clause, the probate
court must still confirm the will’ svalidity and the new ownership of the property for
record title purposes by its order affirming that title has so passed. Thisis done with

the Personal Representative’s Petition to Deter mine Homestead Status of Real

Property, Bar Form No. P-4.0421, New Jan. 1, 2002, (Resp. App. 18-21) and a

corresponding Order Deter mining Homestead Statusof Real Property, Bar Form

No. P-4.0466, Rev. Jan. 1, 2002, (Resp. App. 22-23) which confirms vesting in the

appropriate devisee or devisees under the will. See (R-31-40, 46-48, showing

Petitioners use of these very forms for their Petition and initial proposed Order).
No moreisrequired when the homestead, or an undivided share of it, properly

passes to a general devisee whose priority bequest is otherwise unsatisfied. If a

deficiency remainsfor thepriority general deviseesafter applying all assets subject to
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probate administration, and if the decedent owned a homestead free from the devise
restrictions applicable only with a surviving spouse or minor child, then the probate
court confirmsthe actual vesting of homestead inthe priority deviseesto the extent of
the value of their unfunded bequests. It does not skip ahead to the residuary article
of thewill. If theval ue of the homestead exceedsthe deficiency of thepriority devises,
then only afractional interest inthehome equal to theunfunded deficiency vestsinthe
priority devisees, thereby satisfying the testator’ sdirections. No such actionsrequire
or permit aPersonal Representativeto take control of the homestead asset or to make
it “subject to administration.”

VII. Fulfilling Respondent’'s General Devise Does Not Erode the
Creditor/Forced Sale Exemption and a Pecuniary Devise of “Money” |s Not
a Devise Fundable Only by Available Currency.

Amicus argues on Petitioners' behalf that this Court’s ruling upholding the
testator’ s stated or implied intent would necessitate a “forced transfer for use by an
estate” in violation of the homestead exemption from “forced sale.” See Art. X, Sec.
4(a), Fla. Const. However, to the extent that fulfilling the testator’ s true and actual
devise of homestead among the superior deviseesis a“forced transfer,” it isforced
only by thetestator himself, just asit iswith aspecific devise of homestead. Thereis

no “use by the estate’ in this situation as Amicus contends. Furthermore, the

exemption in question preventsonly “ for ced sales’ to satisfy creditors claimsand
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expenses. It has nothing to do with the proper division among beneficiaries. See

guoted portion of Donly v. Metropolitan Realty & Investment Co., 71 Fla. 644, 72 So.

178 (1916), at page 15 above.

Fulfilling the will’ s order of devises requires, no sale (forced or otherwise) as
long asthein-kind shares of the homestead reflect appropriateval ue. Section 733.810,
Florida Statutes, allows any pecuniary devisee to receive his devised amount with
unliguidated, in-kind sharesof the decedent’ sproperty. Thereisno*useby theestate”
in this case as Amicus wrongly asserts. Protected homestead remains outside of the
probate estate throughout.

Petitioners suggest that questions or uncertainty regarding valuation of the
homestead are too bothersome to allow in-kind satisfaction of the priority devises.
However, such issues arise constantly in connection with distribution of all non-cash
assets. These are not issues unigue to homestead or newly presented by this case.

Petitioners position would have this Court disregard the testator’s express
Intent to passto theresidueonly those assetsr emaining after first fulfilling hispriority
devises. (R-7) Instead, they urge this Court to anoint one clause, the lowest priority
residuary clause, liftit fromitscontextinthewill, resurrect it fromitsfailed condition
precedent, and apply it as sometype of peculiar, stand-alone beneficiary designation

pertaining only to homestead property. Such an interpretation not only ignores, but
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actually r ever ses, what every testator or revocabletrust settlor amost certainly intends

in this scenario. See Park Lake, 106 So. 2d 215 (Fla. 2d DCA 1958). Thiswould be

an absurd result and avery difficult onetojustify evenif thelaw seemed to compd it.
Fortunately, it does not.

VIII. Petitioners and Amicus Confuse the Constitution’s Homestead Devise
Restrictionswith Its Homestead Creditor Exemptions.

Petitioners positionisfounded on the untenable conclusionthat the homestead
was, infact, devised under afailed residuary clauseand, fromthere, wascloaked with
anew protection (not only from creditors claims and forced sale under article X,
section 4 (a) and (b), but now from even the unfulfilled entitlements of the testator’s
higher priority devisees). There are no cases and no statutes in al of the Florida
Probate Code or Chapter 222, Florida Statutes (which detail s the homestead creditor
exemptions), even hinting that those creditor exemptionsexist to disinherit atestator’s
own chosen devisees. Rather these are protections from creditors and forced sales
which inureto the actual inheritors of homestead property so long asthey are within
theclassof “heirs’; and al agreethat Respondent, thetestator’ snephew, iswithinthat
class. Art. X, 84(b), Fla Const. Therefore, no “unraveling of the homestead
protection in order to satisfy other devises’ isinvolved, as Amicus claims.

The AmicusBrief containscritical misstatementsof thelaw. Amicusstatesthat

the Districit Court’s Opinion “overlooked or misapprehended the true holding in

19



Tescher,” andthat the*trueholding” in City National Bank of Fla. v. Tescher, 578 So.

2d 701 (Fla. 1991), was that “as a result of the surviving spouse's waiver of
homestead protection in an antenuptial agreement, the person receiving theresiduary
devise of the residence was not protected by article X, section 4, Florida
Constitution.” (ACB-12) Thisis a complete misinterpretation of Tescher’s holding.
In Tescher, the surviving husband had not waived the homestead protections
from creditor claims as provided in article X, section 4, (a) and (b); but rather he
waived the devise restrictions of article X, section 4(c)* that would have otherwise
prevented thetestator from making any devise of the homestead other than an outright
devise to him. Id. As a result of the waiver, the testator was free to devise that
property to any person or persons she saw fit; but that fact did not undermine the
homestead creditor/forced sale protections of article x, section 4 (a) and (b). 1d.

The devise restrictions applicable when a surviving spouse is present are

*Article X, section 4, Florida Constitution, states:

(@) There shall be exempt from forced sale under process of any court, and no
judgment, decree or execution shall bealien thereon, except for the payment of taxes
and assessments thereon, obligations contracted for the purchase, improvement or
repair thereof, or obligations contracted for house, field or other labor performed on
the realty, the following property owned by a natural person:

(1) ahomestead,...,upon which the exemption shall be limited to theresidence
of the owner or the owner's family;...

(b) These exemptions shall inureto the surviving spouse or heirs of the owner.

(c) The homestead shall not be subject to devise if the owner is survived by
spouse or minor child, except the homestead may be devised to the owner's spouse
if there be no minor child...
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considerations completely separate from the forced sale/creditor exemption which
always appliesif thetestator devises homestead property to oneor more“heirs’, later

defined by Snyder v. Davis, 699 So. 2d 999 (Fla. 1997), to include all persons

described in Florida sintestate descent statute. Therefore, thetestator in Tescher was
free to devise her homestead to anyone and such property would remain “protected
homestead” to the extent its resulting devisees were “heirs.” Amicus confuses the

Constitution’sarticle X, section 4 (a) and (b) creditor exemptions with the article X,

section 4(c) devise restrictions and, therefore, misconstrues both the holding and

consequence of Tescher.

Had the surviving spouse not waived the devise restriction, the testator would
have been prohibited by section 4(c) from making any devise of the homestead other
than a complete, fee-simple devise to her spouse. Absent such a waiver, section
732.401(1), Florida Statutes, invalidates any other attempted devise and vests alife
estate in the spouse and the remainder in the decedent’s lineal descendants. The
Tescher dispute concerned only whether the spouse’ swaiver allowed theunrestricted
deviseby will or whether the physical existence of the surviving spouse (eventhough
waiving hisdescent entitlement) still preserved for the lineal descendantstheinterest
they would receive by the descent statute absent the spousal waiver. Thedecision had

nothing to do with the forced sale protections of sections 4(a) and (b).
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Totheextent Amicus misinterpretation of Tescher isnot immediately apparent,
areview of the Tescher contestants' briefsilluminatesit very clearly. The prevailing
Respondents’ Brief, at 6-7 (Resp. App. 34-35), states:

The[Hartwell v. Blasingame] court found that the 1985 amendment that

expands the class of persons entitled to protect their homes from

creditors does not expand the class of persons entitled to receive the
homestead beyond the surviving spouse and minor children....

The Petitioners rely upon the Public Health Trust of Dade County v.
Lopez, 531 So. 2d 946 (Fla. 1988) (PB 8-9). That decision is clearly
unrelated to this issue. Lopez only addresses the effect of the 1985
amendment from forced sale provided in article X, section 4(a).
Lopez does not address the devise of homestead, before or after the
1985 amendment, which is provided in article X, section 4(c).

Amicus improper view of Tescher illustrates the fundamental flaw in his
anaysis of the instant case. Amicus and Petitioners continue to assume that the
protections of article X, section 4 (a) and (b) drive the determination of towhom the
homestead property is actually devised. However, those protections play no role

Inanswering that question. Estateof Hamel, 521 So. 2d 1276 (Fla. 2d DCA 2002). The

will is the exclusive source of that determination, except in the specifically limited
context of a surviving spouse or minor child as expressed in article X, section 4(c).
The creditor/forced sale protections of section 4 (a) and (b) apply merely to protect
thewill’ sactual devisees (asordinarily determined) from thetestator’ s creditorsand

probate expensesif thoseresulting deviseesarealso“ heirs.” Department of Health and

22



Rehabilitative Services v. Trammell, 508 So. 2d 422 (Fla. 1¥ DCA 1987).

Amicusfurther challengestheDistrict Court’ sreliance on Eateof Hill, 552 So.

2d 1133 (Fla. 3d DCA 1989), because Bartelt v. Bartelt, 579 So. 2d 282 (Fla. 3d DCA

1991), later receded from aportion of the Hill decision. However, that portion wasnot
relied on by the District Court. Bartelt receded only from Hill’ sdetermination that no
will devisees (as opposed to intestate heirs) could be regarded as“ heirs’ to enjoy the
creditor protections inuring to heir recipients of the homestead. Id. at 284.

Finaly, Amicus makes the irreconcilable statement that “ non-probate assets
(homestead) cannot be employed to satisfy a devise in awill (which devises only
probate assets).” Numerous cases confirm the obviousfact that protected homesteads
(which are not probate assets) are devisable and are, of course, devised under various
clauses in wills, when not prohibited by the surviving spouse or minor child devise
restrictions. Indeed, aresiduary devise of homestead is till a*“devise.”

Amicus offers testators a “way out” from the unintended disinheritance his
theory imposes by suggesting that atestator can avoid disinheriting intended devisees

by ordering thesale of thehomestead inthewill. However, Knadlev. Estate of Knadle,

686 So. 2d 631 (Fla. 1* DCA 1996), holds that if the testator mandates the sale of
the homestead, then all creditor protections otherwise inuring to the testator’s heir
devisees are lost. Amicus would have this Court force testators into the position of

forfeiting the homestead protection just to effect the intended disposition of their
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wealth. Amicus solution also presumesthat our testators would even become aware
of the previously unpublished devise restraint he urges this Court to enact.

Fortunately, this Court’ s holdings in Snyder, 699 So. 2d 999 (Fla. 1997), and
Tescher, 578 So. 2d 701 (Fla. 1991), abhor ruleinterpretationsforcing testatorsinto
“act[s] of prophecy,” Snyder, at 1005, or imposing “restraint on the right of an
individual to devise[homestead] property at death...beyond that expressly allowed by
theconstitution.” Tescher, at 703. Indeed, the contrary result rejectsatestator’ sintent
and contravenes common law and statutory rules governing this and every other
devisable asset. That result would send testators and their planners scurrying to
address the many fixed sum bequests and countless pecuniary tax planning devises
that could no longer be fulfilled as intended.

IX. TheTrueMeaning of Abatement.

Amicus argument standson thefundamental misconception that “ abatement”
Isthemeansby whichthevariousdevisesof awill areestablished, vested and funded.
However, abatement provides only the order in which existing devises, once
established, areeroded or forfeited to pay creditors claimsand expenses (and other
devisesonly inthenarrow exception discussed below). Theaffirmative establishment
of devisesoccursfirst according to thewill’ sordered prioritiesand thelong-standing

rules governing those priorities before any issues of abatement are considered. See
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Park Lake, 106 So. 2d 215 (Fla. 2d DCA 1958); In re Parker’ sEstate, 110 So. 2d 498

(Fla. 1¥ DCA 1959). Abatement then followsfrom that point by taking away from
the devises so established in reverse of their order of creation. §733.805, Fla. Stat.

The statutory definition of “residuary devise” confirms this distinction:

“Residuary devise” means a devise of the assets of the estate which

remain after the provisionsfor any devise which isto be satisfied by

reference to a specific property or type of property, fund, sum or
statutory amount. 8731.201(31), Fla. Stat. (Emphasis added.)
Thus, when the value of the pre-residuary devises consume all assets, the residuary
deviseisdefined as non-existent well before any abatement may yet be applicablefor
claims and expenses to erode the existing devises. Under these facts, there is no
residuary devise, no vesting of any property in the residuary devisees and,
consequently, no event of abatement affecting any residuary devise.

The abatement statute properly compels erosion of existing devises to pay
obligations in reverse order of the priorities upon which those devises were
established. §733.805(1), Fla. Stat. Consequently, the lowest priority devises will
always be established lagt, if at al. Therefore, abatement is never necessary or
applicableto moveassetsbackwardsinthewill fromlower to higher priority devisees,
with one specific exception. See §733.805(2), Fla. Stat., providing:

When property that has been specifically devised or charged with a

deviseissold or used by the personal representative, other deviseesshall
contribute according to their respective interests to the devisee whose
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devise has been sold or used.

Thus, the only time “abatement” ever applies to enable a devise is when a
probate asset devised to ahigh priority devisee (e.g., specific devise of my IBM stock
to X) isliquidated by the personal representative (perhapsbecausethe other assetsare
unmarketable or tied upinlitigation, etc.). It isonly inthislimited instance, when an
asset specifically or demonstratively devised is taken out of order by the personal
representative, that alower priority devise actually abatesto repay a superior devise,
thereby restoring theval ue of that superior devisee’ sentitlement which wastemporarily
deprived. Id. Insuch acase, the superior deviseeisreally just advancing payment for
an expense properly borne by the lowest priority devisee so that reimbursement via
abatement of thelower priority deviseisrequired. Thisisthe only scenario wherethe
funding of onedevise dependsonthe abatement of another. 88733.805, 731.201(31),
Fla. Stat.

Thus, it is not an abatement which establishes the entitlements of specific,
demonstrative and general devises. Under the instant facts, the devise of the
homestead property to thetwo general deviseeshasno dependence on any applicable

rule of abatement. See Park L ake, 106 So. 2d 215 (Fla. 2d DCA 1958).

Onceit isunderstood that establishment of devises occursfirst without regard
to any subsequent abatement that may follow, the problem Amicus had reconciling

Park L ake evaporates; and the circular application of 733.805(1) he perceived proves
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perfectly linear, with no assets “harbored in the ether.”

Amicus misconception of the abatement i ssue breedsaresulting misconception
about the vesting of devises. Although Amicus correctly asserts that Florida law
deems devises to vest at the instant of death, those assets vest only in the actual,
ultimatetakersunder thewill. Admittedly, theidentity of theactual deviseesof various
assets is often not ascertained for quite some time after death, even though the law
regardsvesting of theultimate sharesasrel ating back to thedeath. §732.514, Fla. Stat;

U.S. v. 936.71 Acres of Land, More or Less, in Brevard County, State of Fla., 418

F. 2d 551 (5" Cir. 1969). This “relation-back” is not a new issue presented by the
instant case. Consider this example:

$100,000 general deviseto son G

Residueto son R

Decedent’s assets are a $70,000 bond and a $150,000 citrus grove which

G and R both wish to preserve in-kind.

Gis, by necessity, adevisee of some portion, but not all, of the grove, asisson
R. Vesting is deemed to occur at the instant of death, even though it is not known
immediately what share each son isto receive.

Under this example, Amicus' theory would state that the entire grove and the
entirebond vest initially in R, followed by subsequent, partial unvesting from R and

revestingin G. Thisisafalseinterpretation of the rules governing funding of devises

and a tortured interpretation of the statute governing the subsequent abatement of
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those devises. Indeed, under thistheory, existing judgment creditors of R would now
have attached liens over 100% of the grove, even that portion finally vesting in G,
because R’ sexisting judgment liensattach at theinstant of R’ soriginal vesting. Allison

on the Ocean, Inc., v. Paul’s Carpet, 479 So. 2d 188, 190 (Fla. 3d DCA 1985).

Finally, 733.805(1) addresses only abatement of will devises and has no
application in the context of revocable living trust devises. Because Petitioners
position isentirely dependent upon their interpretation of this abatement statute, that
position, evenif adopted, could not betransported into the context of revocableliving
trust devises. Therefore, recipientsof homestead under will deviseswould beentirely
different than the recipients of homestead devised in revocable trusts with identical
dispositive provisions. That interpretation is flawed and untenable.

X. Four Theories Differ on the Role of the Abatement Statutein the Devise
of Homestead.

Therolethat section 733.805(1), Florida Statutes, plays, or doesnot play, inthe
devise of homestead is the key technical debate in this case. See (ACB-9). The four
different theories or interpretations are summarized as follows:

Theory 1. All devises are established and funded by application of the
abatement statutewhich veststhem initially in thelowest priority beneficiaries
and then (as necessary to fulfill higher priority devises) moves them
subsequently upstream (reading the will back to front) with temporary vesting
and unvesting at each inter mittent step. The homestead, however, must stay in
thelowest priority starting position (if occupied by “heirs’) because (i) moving
it backwardsin thewill to higher priority deviseesisa prohibited “forced sale’
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violating therestriction of Article X, Section 4(a), and (ii) 733.805 directsonly
the abatement of “estate” assets and homestead is excluded from the word
“estate” in this context.

Thisisthetheory advanced by Petitionersand Amicus. It lacksviability for the
many reasons discussed above and below. In fact, consistent application of their
theory (that 733.805(1) iswhat creates the entitlements) requiresthe four abatement
tiersunder 733.805(1)(a)-(d) to vest assetsfirst in the would-be intestate takers (tier
a), thenunvest infavor of residuary devisees(tier b), then general devisees(tier ¢), and
finally demonstrative and specific devisees(tier d). Thistheory, if consistently applied,
would leavethehomestead “ vested” and“ protected” intheintestate heirswithout the

ability to move even into the residuary clause of the will.

Theory 2. The devise of homestead to general devisees requiresan
event of abatement under 733.805(1), but the statute' sreferenceto “fundsand
property of the estate” should not be deemed to exclude the homestead in
fulfilling superior devises (as opposed to forfeiture for creditors claims and
expenses, as prohibited by Article X, Section 4(a)).

Thisisthe position apparently adopted by the District Court, as gleaned by the
language of itsholding and its phrasing of the certified question. Althoughitisnot the
theory most favored by Respondent, it is, still far more viable than Theory 1, because
theintroductory language of the definitional section of the Probate Code (8731.201,
Fla. Stat.) would permit homestead to be included in the term “estate” where “the

context otherwiserequires.” 8731.201(12), Fla. Stat. Certainly other statutorily defined
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terms read the “estate” to include homestead.
“Residuary devise” means a devise of the assets of the estate which
remain after the provision for any devise which is to be satisfied by
reference to a specific property or type of property, fund, sum, or
statutory amount. §731.201(31), Fla. Stat.
If homestead were excluded from the word “estate” in this context, then homestead
could not even pass by way of residuary devise, which we all know to be incorrect.
The District Court’ sinterpretation aso finds greater support in the numerous
policy considerations obliterated by Theory 1, such as the testator’s intent being
paramount and therestraint on free alienation of devisable assets being abhorred. See

Snyder v. Davis, 699 So. 2d 999 (Fla. 1997).

Theory 3. Fulfillment of pre-residuary devisesoccur saffirmatively from
thetestator’sstated prioritiesand long-standing rulesof construction, not from
any subsequent abatement of an unintended residuary devise. Theonly rolefor
733.805(1) isin itsordinary application to er ode non-exempt devises as needed
for the payment of debts and expenses. Homestead, like all devisable assets,
vestsonly in theactual resulting deviseesand isdeemed to so vest at theinstant
of death. The statute's reference to “funds or property of the estate” may or
may not be interpreted by this Court to include protected homestead, but
because ther e is no abatement event involved or needed to fulfill Respondent’s
general devise under these facts, it receives its proportionate share of the
homestead either way.

Theory 3 is the one Respondent contends is the most appropriate and most
easily reconciled with all other aspects of Florida law (and sensible policy).
Theresiduary devisein theinstant case has no more significancethan adevise

of assets “to my son if heis married when | die,” if the son is not married at the
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testator’ s death. Such adevise does not abate. It ssmply does not exist becauseit was
subject to a factual condition precedent which did not develop. Compare that
conditional devise totheresiduary devisein theinstant caseand in virtually all wills
which say, in effect: “If there are assets remaining under the governance of my will
after satisfying my prior bequests, then | give such residuary assets to R.” This
testator |acked sufficient assetstofully satisfy even hispre-residuary bequests. (R-62,
63) Thus, his residuary devise was predefined not to exist because the condition
precedent was not met. (R-7) The residuary devise in the instant case does not exist
subject to possible abatement. It Simply never exists...not tentatively, not conditionaly,
not permanently, not ever. The terms of the will have already declared the intended
result under these facts. (R-7)

Althoughitisclear that homestead can bedevised by theresiduary clause, it can
only be so devised if the application of the entire will yields that result. Park Lake

Presbyterian Church v. Estate of Henry, 106 So. 2d 215 (Fla. 2d DCA 1958), affirms

that residuary deviseesreceive only the “rest and remainder” after fully funding al
prior devises. The residuary deviseesin the instant case are not allowed to presume
that the homestead disposition beginsintheresiduary clause. See §733.201(31), Fla.
Stat. The analysis does not start there; it has only the possibility of finishing there.

Under the instant facts, that possibility smply did not develop. (R-63)
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Theory 4. The devise of homestead to general devisees requiresan
abatement from theresiduary devise, but 733.805 only addr essesthe abatement
of “estate” assets, leaving the common law rules to govern funding and
abatement of non-probate assets, such asprotected homestead devised by awill
and all living trust devises.

Theory 4, likeTheories2and 3, isfar moreviablethan Theory 1, and, therefore,
warrants consideration.

In theinstant case, the decedent’ s assets were insufficient to fully satisfy even
his pre-residuary devises. Despitethisdeficiency, Petitionersconcludethat thetestator
actually devised the homestead with hisresiduary clause. They next assert that because
the abatement statute refers only to “funds and property of the estate,” the non-
probate homestead is subject to no rules governing the funding and priorities of
devises. Evenif oneaccepts Amicus general view of abatement, thislatter assertion
presumesthat thelegislatureaffirmatively intended, by itssilence on non-estate assets
in 733.805(1), to eradicate centuries’ worth of common law governing deviseswhen
applied to non-probate assets.

However, abundant casel aw declaresthat the common law persistseverywhere

not specifically abrogated by statute. In re Levy’s Estate, 141 So. 2d 803 (Fla. 2d

DCA 1962), states;

A statute will not be held to have changed well settled common law
principles by implication, unless the implication of change is clear or
necessary to give full force to express provisions of the statute and the
public policy thus established. Dudley v. Harrison, McCready & Co.,
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1937, 127 FHa. 687, 173 So. 820, reh. den., 128 Fla. 338, 174 So. 729. A
statutewill not be construed astaking away common law rightsunlessthe
pre-existing right is repugnant to the statute. Cullen v. Seaboard Airline
Ry., Co., 1912, 63 Fla. 122, 58 So. 182. Id at 805.

ApplyingLevy’sEstate, if Section 733.805(1), FloridaStatutes, addressesonly

the abatement of “ property of theestate,” it hasits“full force” without interpretingits
silence as eradicating the common law order of deviserulesfor other devisable* non-
estate” assets. Surely, Floridalaw isnot devoid of any rulesgoverning thedisposition
of devisable, non-probate property (such as homestead property passing by will and
all types of property passing under living trusts). The “public policy” prong of the

Levy's Estate test supports this conclusion since one cannot conclude that public

policy desires a complete reversal of the ordinary disposition rules that would apply

to every other asset (real or personal) in the same scenario.

Respondent submitsthat Theory 3istheonly onewhich canbefully reconciled
with all other aspects of Florida law and appropriate policy considerations as

expressed in Snyder and Tescher. Theory 1istheonly onethat yieldsthe Petitioners

desired result, but it isthe least viable and breeds the most anomal ous results.
XI. Petitioners Position Leadsto Anomalous Results.
Itishighly unlikely that Floridatestators and their advisors have prepared their

willswith full appreciation and awarenessthat portions of their willsmay not be able
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to speak to the disposition of one of their most significant assets. The resulting
reversal of priorities unique to that one significant asset would be an abomination.
Even assuming that such arule could becomewel | known to Floridatestators, or their
attorneys, countless scenarios exist in which thorough awareness and planning still
cannot solve the resulting problems. Two examples follow:

Examplel. Assumeahusband and wife have acombined net worth that
will likely result in estate taxes being payable upon the second spouse’ s death. Asis
typical for spouses in this situation, their wills provide for a general devise of
$1,500,000 (the current estate tax exemption) to pass to a trust for the surviving
spouse’ slife-timebenefit. Such a®by-passtrust” or “credit shelter trust” will capture
and utilize the first spouse’s tax exemption to avoid estate tax at the surviving
spouse' s death. In many cases, the value of the home is such a significant portion of
the couple's net worth that part or all of the homestead must be used to fund that
general devise and not waste the first spouse’ s estate tax exemption. In such cases,
the spouses may, as part of their planning, formally waive the homestead spousal
deviserestriction so it can be devised to the trust.

Under Petitioners' theory, the decedent’ s homestead would be unavailable to
satisfy that $1,500,000 general bequest tothe* by-passtrust.” Instead, it must skip this
intended bequest andfall intotheresiduary clause, causing theval uabletax exemption

to be needlessly wasted. Thisresult could ultimately cost the coupl€e’s heirs several
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hundred thousand dollars in unnecessary estate taxes.

This problem cannot be solved merely by making a specific devise of part or
all of the homestead into the by-pass trust because the date of death values of the
home and other assets cannot be known in advance. Even changes in a testator’s
mortgage balancewould requiretediousand frequent attentioninthewill. Severeestate
tax consequences could result from under-funding or over-funding the by-passtrust
amount.

Example2. Assumeasimpler scenario whereatestator diessurvived by
no spouse or minor children and wishing to leave the first $500,000 of her wealth to
her adult daughter, and the residue of her estate, if any, to her sister. If she dieswith
anet worth of $550,000, including ahomevalued at $350,000 and other probate assets
valued at $200,000, then, under thelower court’ sruling, her daughter can only receive
$200,000 of the intended $500,000. Her more val uabl e asset, the home, isforced to
passto her sister under theresiduary clause. Her daughter consequently receivesonly
40% of what she intended ($200,000 instead of $500,000); and her sister receives
700% of what sheintended ($350,000instead of $50,000). If, intrying to plan around
this problem, she specifically devisesthe homestead to her daughter, then she can at
least be assured her daughter will receive the value of that asset, if still owned. She
cannot, however, know that itsvaluewill be sufficient to meet her intended total or that

itwill not exceed it. Thisnew restriction on thefreedom to devise homestead like any
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other devisable asset would present an unfair obstacle course to Florida residents
planning for the disposition of their property.

These situations, and countless others, would, at best, force Florida testators
into tortured exercises of hypothetical val uations, contingent formulaprovisionsand
other manipulationsjust to dodge homestead restrictionsthat were never intended to
exist outside the context of a surviving spouse or minor child.

XII. Land Title ConcernsLoom Large.

No doubt, numerous Orders Determining Homestead Status of Real Property
have already been issued by probate courts throughout Florida affirming the vesting
of title in homestead property to general, pre-residuary devisees. Since there is no
statutory, constitutional or caselaw devise restriction (in the absence of a spouse or
minor child), anew decision holding that atestator cannot pass homestead property
by general devisewould underminetitlefor such propertieswhich have already been
so transferred, and even re-transferred to subsequent bona fide purchasers.

Fortunately, regardiess of the Court’s resolution of the instant issue, Florida

Forest and Park Servicev. Strickland, 18 So. 2d 251 (Fla. 1944), affirmsthisCourt’s

ability to providethat itsdecision shall apply only prospectively. Seealso Department

of Revenue v. Anderson, 389 So. 2d 1034, 1037 (Fla. 13 DCA 1980). Respondent

urges this Court to expressly limit its decision to apply only prospectively so as not
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tounravel orimpair thosetitlesalready confirmed under previouscourt orderswhich
may have assumed acontrary position. Therewill, no doubt, be many such instances
whichever way the Court rules here.

XII1. Snyder V. Davis |s Not Dispositive Because Its Holding I's Expressly

Limited to thelssue of Whether Creditors Can Reach the Homestead Property
When Devised to an “Heir” Other Than the Would-Be I ntestate Heir .

The facts in Snyder v. Davis, 699 So. 2d 999 (Fla. 1997), are similar to the

instant case as there are two general devises (although very nominal) of $2,000 and
$3,000, respectively, followed by the residue. In Snyder, the personal representative
argued that, becausetheresi duary deviseewasnot the particul ar individua whowould
take under intestacy, she was not an “heir” and the homestead should be thus fully
subject to probate and available to satisfy both the claims of the creditors and the
bequests of thepre-residuary devisees. Id at 1001. Neither party made any distinction
between therights of the general deviseesand the estate’ screditors, although the law

clearly makesthisdistinction. Art. X, 84(a), Fla. Const.; Estate of Murphy, 340 So.

2d 107,109 (Fla. 1976); Donly v. Metropolitan Realty & Investment Co., 71 Fla. 644,

72 So. 178 (1916). The general devisees in Snyder, for $2,000 and $3,000,
respectively, did not become parties or assert any rights; and the case proceeded at
the circuit and appellate court levels on the undisputed assumption that, unless the

residuary devisee was held to be a non-heir, the homestead passed to that residuary
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devisee. See Petition to Determine Homestead Property from the Snyder case, noting
particularly items8, 12 and theprayer for relief, aswell astheomission of any mention
of the pre-residuary devises in the Petition. (R-81-83).

The Opinions of the Second District and of this Court in Snyder never
considered whether a general devisee, as distinguished from the personal
representative and probate creditors, may receive freely devisable homestead to
fulfill an unfunded devise. In fact, the Second District had ruled in error that the
residuary beneficiary was not even an “heir” and that the property should be sold to

satisfy even the creditors. Davis v. Snyder, 681 So. 2d 1191 (Fla. 2d DCA 1996),

reversed, 699 So. 2d 999 (Fla. 1997). The Second District then certified to this Court
the following succinct question:

WHETHER ARTICLE X, SECTION 4, OF THE FLORIDA
CONSTITUTION EXEMPTS FROM FORCED SALE A DEVISE OF
HOMESTEAD BY A DECEDENT NOT SURVIVED BY A SPOUSE
OR MINOR CHILD TO A LINEAL DESCENDANT WHO IS NOT
AN HEIR UNDER THE DEFINITION IN SECTION 731.201(18),
FLORIDA STATUTES (1993). Id.

This Court then further confirmed the limited scope of its ruling in Snyder, stating:

There is no dispute in this case that Betty Snyder’s home was
homestead property for the purpose of distribution or that said
property was properly devised in the residuary clause of her will.
The sole issue iswhether Kdlli Snyder, as the granddaughter, may
be properly considered an heir under the homestead provision,
qgualifying her for protection from the forced sale. Snyder v. Davis, 699
So. 2d 999, 1000 (Fla. 1997). (Emphasis added.)
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The Snyder holding is therefore limited to the certified question and cannot
stand as an endorsement of the stipulations and assumptions upon which thelitigants
arrived before the Court. For aprior decision to control a subsequent case, the issues

presented by thelatter case must have been raised, considered, and determinedinthe

former one. Twyman v. Roell, 123 Fla. 2, 166 So. 215 (1936). Thus, as stated in City

of Miami v. Stegemann, 158 So. 2d 583 (Fla. 3d DCA 1963), “ no decisionisauthority

on any question not raised and considered although it may have been involved in
thefacts of the case.” (Emphasis added.) Courts will not rule on matters stipul ated

by the parties or otherwise not in dispute. State v. DuBose, 99 Fla. 812, 128 So. 4

(1930).

The mere mention of these two nominal, unfunded, general devisees does not
expand the scope of the Snyder decision. Thelosing party in Snyder wasthe personal
representative who was seeking statutorily prohibited custody and control of the
homestead for all general probate purposes. Snyder, 699 So. 2d at 1000. He was not

achampion for the separate entitlements of the unfunded general devisees.

Clarification Suggestion Madeto District Court

On Motions for rehearing and clarification following issuance of the District

Court’s initial Opinion, Respondent proposed extensive language for the Court’s
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considerationto clarify itsoriginal holding. That proposal issubstantially reproduced
below in hopes it will benefit this Honorable Court:

Although protected homestead is not an asset in the hands of the
personal representative or an asset of the probate estate subject to
creditors’ claims or expenses, it remains an asset whose disposition
among the testator’s beneficiaries is fully governed by all dispositive
provisions of the will (in the absence of a surviving spouse or minor
child). 88733.608(1), 732.6005, Fla. Stat.; Art. X, 84, Fla. Const. Itisnot
until therecipientsof that homestead are so determined, after application
of the well-established rules of priority, that we analyze whether and to
what extent the homestead or proceeds will remain “protected” in the
hands of its would-be recipients. If a recipient is within the class of
personsregarded as“heirs’ under Snyder v. Davis, 699 So. 2d 999 (Fla.
1997), then such devisee’ sshareremainsfreefrom claimsfor debtsand
expenses and the probate processin general. Conversely, if arecipient
Is not an heir, such devisee's receipt of any homestead interest or its
proceeds becomes unprotected and is at risk of forfeiture for debts and
expenses to the same extent it would be if it were not homestead
property. See Bartelt v. Bartelt, 579 So. 2d 282, 283 (Fla. 3d DCA 1991)
(noting, “[t]he test [for inurement of protection from creditors] is not
how title was devolved, but rather towhom it was passed”). Asstated in
Estate of Hamel, 821 So. 2d 1276, 1279 (Fla. 2d DCA 2002), “Florida
Courts have continued to hold that homestead does not become a part
of the probate estate unless a testamentary disposition is permitted and
Ismadeto someone other than an heir, i.e., aperson to whom the benefit
of homestead protection could not inure.”

Whereatestator’ sdevisable assetsinclude homestead, the probate (non-
homestead) assetsare appliedfirst by the personal representative per the
terms of the will and section 733.805(1), Florida Statutes. After
exhausting the probate assets he control s, the personal representative has
NO more assets subject to his possession or control and is now a mere
provider of information to the probate court regarding the probate
distributions made and the resulting deficienciesin the funding of pre-
residuary devises. If any deficienciesremain, then the probate court must
still apply the whole of the will to the freely devisable, non-probate
homestead, and affirm theresulting dispositionsthat are, infact, made of
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that homestead by the full and proper application of the will.

Bequests that define themselves by a sum of “money” are regarded by
the law as “general devises’ which do not depend on the existence of
actual cash or currency for their satisfaction and can be funded in-kind
with any devisable asset. In re Parker’ s Estate, 110 So. 2d 498 (Fla. 1%
DCA 1959); §733.810, Fla. Stat.

In support of their assertion that the testator actualy devised the
homestead under the residuary article to the exclusion of the unfunded
priority devises, Petitioners cite Estate of Murphy, 348 So. 2d 107 (Fla.
1976), whichfound that in the absence of aspecific devise of homestead,
“the general language of the residuary clause is a sufficiently precise
indicator of intent [to avoid intestacy].” Id. at 109. A thorough reading
of Murphy reveals that the disputed issue was whether the typically
general language of theresiduary clause was effectiveto passtitleto the
homestead and save it from application of the intestate succession
statutes. 1d. The Murphy court concluded that general residuary language
Issufficient to prevent intestate succession; but that holding was clearly
not addressing aquestion of prioritiesor testamentary intent as between
two competing clauses within a will. There were no unfunded pre-
residuary devises in Murphy to compete against the residue. |1d.

Clifton v. Clifton, 552 So. 2d 192 (Fla 5" DCA 1989), is cited by
Petitioners for the same reason. However, the distinction is the same.
Clifton was also aresiduary clause versus intestate succession case. 1d.
at 194. Neither Murphy nor Cliftoninvol ved the existence of an unfunded
general devise. Therefore, the statement in both decisionsthat thegenera
language of aresiduary clause of awill isasufficiently preciseindicator
of intent [to avoid intestacy] must not be transported into the very
different context of this case and viewed asan indicator of thetestator’s
intent [to disinherit his own priority devisees).

Petitioners contend that section 733.608(1), Florida Statutes, bars
allocation of any homestead interest to agenera devise. While733.608(1)
bars the personal representative from taking any such action, the
personal representative’ s participation is unnecessary for the testator’s
will to accomplish that allocation, or for the probate court to affirm the
resulting devise(s) in its order regarding the homestead property.
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Petitioners argue that fulfilling a general devise with the homestead
requires a “forced sale of that property” and that such a sale violates
article X, section 4(a) and (b) of the Florida Constitution exempting the
homestead from forced sales. However, since pecuniary devisesmay be
satisfied in-kind under section 733.810, Florida Statutes, and the
common law rules, no sale, forced or otherwise, isneeded to effect those
devises. Furthermore, this Court has clearly distinguished creditors
claims from beneficiaries’ entitlements in applying the Constitution’s
exemptionfromforced sales. Donly v. Metropolitan Realty & Investment
Co., 71 Fla. 644, 72 So. 178 (1916), held:

The purpose of the law is to exempt the homestead
property from forced sale for the debts of the owner who
Is entitled to the exemptions, and not to deny to the
beneficiaries of homestead exemptions, who may be
adults with families of their own living away from the
homestead, the right to a partition of the property
wherether interestsdemand it....Theprovisionsthat the
homestead property “shall be exempt from forced sae
under process of any court” was not intended to prevent a
partition of the homestead property among the beneficiaries
thereof, even if a judicial sale thereof be necessary to
effect partition. Id. (Emphasis added.)

Therefore, evenif ajudicial partition sale of the homestead were needed
tofulfill thepecuniary devisees entitlements, the“forced sale” exemption
still would not apply to prevent that because no creditor protections
would be impaired. The sales proceeds would still enjoy the protection
from the decedent’ s creditors except for that portion actually devised to
non-heirs. Estate of Hamel, 821 So. 2d 1276 (Fla. 2d DCA 2002). The
proceedsfromthe saleof the protected homestead retaintheir exemption
from creditors except in the limited instance in which the testator’ swill
explicitly mandatesthe sale of that property. Knadlev. Estate of Knadle,
686 So. 2d 631 (Fla. 1¥ DCA 1996).

Petitioners view the probate abatement statute, section 733.805(1),
FloridaStatutes, asthe means by which pre-residuary devisesare enabled
rather than the order in which they are eroded, if necessary, after first
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being established by thewill’ spriorities. Wergject Petitioners’ assertion
that the abatement statute governing necessary erosion of devised
“estate” assetswas meant to eradicate the affirmative funding of devise
rulesfor any non-probate assets. Such a conclusion is unsupported and
imprudent. Itisalso contradicted by well-settled principlessustaining the
common law inall respectsexcept whereastatute by clear expressionor
necessary implication meansto revokeit. See In re Levy’s Estate, 141
So. 2d 803 (Fla. 2d DCA 1962).

Imputing the legislature with this extraordinary intent would leave us
devoid of any rulesgoverning priority of devisesfor homestead devised
by will (and, perhaps, all assets devised by living trust agreements).
Amidst that anarchy, how would a court resolve to anoint one isolated
clauseof thewill, particularly thelowest priority residuary clause, to pass
the homestead? “It is uniformly held in this jurisdiction that in
construing last wills and testaments the polar star by which the
court is guided is the intent of the testator as ascertained by a
consideration of the entire instrument, and not some isolated
segment thereof.” In re Parker’s Estate, 110 So. 2d 498, 501 (Fla. 1¢
DCA 1959).

Section 731.201(31), Florida Statutes, definesa“[r]esiduary devise” as
“adevise of the assets of the estate which remain after the provision
for any devisewhichisto be satisfied by referenceto aspecific property
or type of property, fund, sum, or statutory amount.” Consistently
applying Petitioners approach of excluding homestead from all
traditional rulesnow expressed in the FloridaProbate Code by reference
to “assets of the estate,” would seemingly necessitate a finding that
protected homestead cannot even passper the“residuary devise.” Atthe
very least, this approach would exclude residuary homestead devises
from al statutory provisions referencing “residuary devises.” See, e.q.
§732.604, Fla. Stat.

Petitioners position is also contrary to section 732.6005, Florida
Statutes, which states that “the intention of the testator as expressed in
thewill controlsthelegal effect of thetestator’ sdispositions’ and further
providesthat “awill is construed to pass all property which the testator
ownsat death....” The“will” in this context must refer to the entire will,
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not thearbitrarily selected, lowest priority residuary clause predefined by
this testator to fail due to lack of sufficient devisable assets owned at
death.

The array of anomalies that follow from Petitioners position is
unacceptable. A hypothetical example, whichincludescreditors claims,
illustrates the impact of the opposing positions. Assume T’ swill leaves
a$200,000 cash bequest to his adult son, and the residue to his church.
T diesowning $200,000 in cash and a$300,000 homestead. T issubject
to a $1,000,000 tort claim. Under Petitioners position, the protected
homestead cannot pass under the pecuniary devise and must be devised
by the residuary article. Since the residuary devisee is not an heir, the
forced sale/creditor protection is lost and the homestead becomes
availableto T’ screditor. The $200,000 cash lieswithin the probate estate
with the potential to fund the general devise to Son (an heir), but the
creditor, of course, standsinfirst position, and because the cash account
IS not an exempt asset, it is also fully consumed by the creditor.
Decedent’ shomestead iscompletely lost to the creditor along with all of
the cash; and neither beneficiary, heir or non-heir, receives anickel.

Under Respondent’s position, however, both assets are potentially
subject to all of the dispositive provisions of the will, even though only
thecashisa“probate” asset. Asthe probate asset, the cash would bethe
first asset applied; but, again, the creditor standsin priority position to
Son’ sbequest of non-exempt probate assets, so the creditor receivesthe
probate cash ahead of any beneficiary. However, because Son’ spriority
bequest still remains unfunded, the will compeéls the passage of the
homestead (or, more accurately, a $200,000 share of it) to Son before
anything can passto theresiduary beneficiary. Asaresult, Son ends up
with aninterest inthehome, in-kind, valued at $200,000 (the amount of
hisintended bequest), which remainsfully protected fromthecreditor’s
claim becauseit is protected homestead devised to an heir. Thisistrue
whether or not the property is sold by agreement or partition with the
creditor who received the remaining share of the homestead, or its
proceeds, which lost protection for lack of an heir recipient. See Estate
of Hamel, 821 So. 2d 1276 (Fla. 2d DCA 2002).

Respondent’s position is the proper one. “[T]he Florida Constitution
defines the class of persons to whom the decedent’ s exemption from
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forced sale of property inures; it does not mandate the technique by
which thequalified person must receivetitle.” Bartelt v. Bartelt, 579 So.
2d 282, 284 (Fla. 3d DCA 1991).

Onecanimagine many fixed sum bequeststied to varioustax exemption
amounts which would go largely or completely unfunded under
Petitioners’ interpretation. These situations, and countlessothers, would
force testators into tortured exercises of hypothetical valuations,
contingent formula provisions and other manipulations to avoid
homestead restrictions never intended to exist outside the context of a
surviving spouseor minor children. See City National Bank of Floridav.
Tescher, 578 So. 2d 701, 703 (Fla. 1991).

Petitionersoffer testatorsan escape from these unintended consequences
by suggesting that they can avoid disinheriting their intended deviseesby
ordering the sale of the homestead in their wills. However, Knadle v.
Estate of Knadle, 686 So. 2d 631 (Fla. 13 DCA 1996) holds that if the
testator mandatesthe sale of the homestead in thewill, then al creditor
protectionsotherwiseinuring to heir deviseesarethereby lost. Petitioners
would, therefore, have us impute testators with crystal ball foresight
regardingtheir date of death holdingsand forcethem into the position of
forfeitingtheir creditor protectionsjust to ensuretheintended disposition
of their wealth. Thisfurther presumesthat testatorswould even become
awareof these new deviserestraints. However, theholdingsin Snyder v.
Davis, 699 So. 2d 999 (Fla. 1997), and Tescher, 578 So. 2d 701 (Fla
1991), arerepletewith language abhorring ruleinterpretationsthat force
testators into “act[s| of prophecy”, Snyder, at 1005, or that impose a
“restraint ontheright of anindividual to devise [homestead] property at
death...beyond that expressly allowed by the constitution.” Tescher, at
703.

Even if wewereinclined to adopt Petitioners’ position in this case, we
can imagine an immediate and widespread effort by the estate planning
bar to draft and include in amost all wills (and living trusts) new
boilerplate” pecuniary devisesavingsclauses’ inorder to avoid thetraps
laid by such aruling. Such clauses might state (in paraphrase):

If Florida law does not itself compel application of all or
a portion of my homestead to satisfy any deficiency in the
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probate funding of my pecuniary devises, then | hereby
affirmmy direction in thisregard. If Florida law regards
my intent asirrelevant, then | hereby specifically deviseto
my general devisees those shares of my homestead
necessary to leave them with the total value of assets
passing under my will [or trust] equal to the amount |
specified for them under [the general devise article]. If
Florida law still regardsthis asineffective, then | compel
my per sonal representative|trustee] to sell my homestead,
even under pain of forfeiting the creditor protections (per
Knadle) that would have otherwise inured to my heirs.

Therefore, Florida' s testators (who retain specialized estate planners)
would be careful to draft themselves right back into that logical result
which they likely expected the law to achieve on its own.

Absent a clear rule of law compelling us to do so, we decline to adopt
that result which reverses the disposition of property that would occur
for every other imaginableasset inthisscenario, and eventhisasset if the
homestead status were to terminate a week before the testator’ s death
(e.g. permanent admission to a nursing home or change of legal
residence). That rulingwould (1) createridiculousanomalies(such aswill
devisesgetting entirely different recipientsthantheidentical counterparts
inlivingtrusts); (2) impose unreasonabl e and unconstitutional restraints
on our testators’ meansof alienating perhapstheir most valuable assets,
(3) trap unwary testators; and (4) hamstring even thosewho may become
aware of such new restraint, but without crystal ball foresight revealing
theexact nature, value, and statusof all their date of death holdings, must
still struggle mightily to draft wills that actually achieve their intended
results.

Finally, we acknowledge that the issue presented by this case was well
debated among real property, probate and trust practitioners. Numerous
land titles will have been affirmed and established assuming the
correctness of either side of thisdebate. Assuch, any ruling onthisissue
of first impression may create chaosfor land titles throughout the state.
So asnot to undermineany such existingtitles, wedeclaretheapplication
of our ruling to be prospective only as contemplated by Florida Forest
and Park Service v. Strickland, 18 So. 2d 251 (Fla. 1944). See dso
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Department of Revenue v. Anderson, 389 So. 2d 1034, 1037 (Fla. 18
DCA 1980).

CONCLUSION

A decision reinstating the Circuit Court’s ruling would constitute new and
dangerouslaw, frustrating legitimateintentionsof testators, contradicting established
rules of will construction and creating mal practice traps for attorneys.

TheDistrict Court of Appealsachievedtheright result, but its Opinion arguably
lacked the proper basis and thorough analysis required for thisissue.

Respondent respectfully asks this Court to restate the Certified Question and

issue a detailed Opinion consistent with Respondent’ s analysis.
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