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PRELI M NARY STATENMENT

Petitioner, State of Florida, was the prosecution in the
trial court and Appellee the Fourth District Court of Appeal.
Petitioner will be referred to herein as “the Petitioner” or the
“State”. Respondent, Erick Richardson, was the defendant in the
trial court and Appellant in the Fourth District Court of
Appeal . Respondent will be referred to as “the Respondent” or

“Ri chardson”.



STATEMENT OF THE CASE AND FACTS

The facts of the case, as recited in the opinion of the
Fourth District Court of Appeal (“Fourth District”), are as

foll ows:

: Ri chardson was convicted of robbery
and sentenced as a habitual offender to
twenty years in prison. Richardson clainmed
that the predicate convictions wused to
declare him a habitual offender were not
sequenti al . To establish Richardson as a
habi tual felony offender, the State relied
on prior convictions in case numbers 93-
4322, for possession of cocaine, and 93-
15462, for grand theft. The record shows
t hat al t hough a conviction in the possession
case was entered on April 14, 1993,
Ri char dson was pl aced on pr obati on.
Ri chardson was convicted on the grand theft
charge on Septenmber 23, 1993. On the sane
day, Sept enmber 23, t he court found
Ri chardson in violation of probation on the
possessi on case and sentences were entered
on both charges.

Erick Richardson v. State of Florida, 29 Fla. L. Wekly D215

(Fla. 4t" DCA Jan. 14, 2004), On Motion for Rehearing. Inits
original opinion, the Fourth District reversed the trial court’s
sunmary deni al of Richardson’s notion for post-conviction relief
on the claimthat the predicate convictions used to declare him

a habitual felony of fender were not sequential. Erick Ri chardson

v. State of Florida, 28 Fla. L. Wekly D1716 (Fla. 4t" DCA July

23, 2003). Citing section 775.084(5), Florida Statutes (2002),

the Fourth District found that the prior convictions did not
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neet the separate sentencing requirenent of that section: “The
sequential conviction requirenment found in the habitual offender
statute requires that prior felonies must have ‘resulted in a
conviction sentenced separately prior to the current offense and
sentenced separately fromany ot her felony conviction that is to
be counted as a prior felony.”” ld. at D1717 (enphasis in
opi ni on).

The Fourth District held that the separate sentence
requi rement was not nmet since Richardson was not actually
sentenced on the possession charge until he was found in
vi ol ati on of probation on Septenber 23, 1993, which was the sanme
day he was sentenced on the grand theft charge. 1d. Rejecting
the State’s contention that he was originally sentenced (for
pur poses of the habitual offender statute) on the possession
charge when he was convicted and placed on probation on Apri
14, 1993, the Fourth District held that:

A sentence and probation are distinct
concepts . . . When a defendant is placed on
probation, the court must stay and wi thhol d
the inposition of a sentence regardl ess of
whet her adj udication of guilt is withheld .

Ri chardson was sentenced on the
possession charge for the first time after
the finding of violation of probation .
Thus, the sentences for the predicate

convictions were entered on the sane day.

Id. (enphasis in opinion)(internal citations omtted). Citing
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this Court’s opinion in Bover v. State, 797 So. 2d 1246 (Fl a.
2001)%, the Fourth District held that the record in the instant
case failed to denonstrate that the sentence entered on the
vi ol ati on of probation and the sentence entered on the grand
t heft charge, which were entered on the sane day (September 23,

1993), took place at separate proceedi ngs. Richardson, 28 Fl a.

L. Weekly at D1717.
Thereafter, the State filed a notion for rehearing whi ch was

granted in part by the Fourth District and a supplenent to the

original opinion was issued. Erick Richardson v. State of
Florida, 29 Fla. L. Weekly D215 (Fla. 4t" DCA Jan. 14, 2004). In
t hi s suppl emental opinion, the Fourth District addressed section
775.084(2), Florida Statutes (2002), which provides that:
For the purposes of this section, the

placing of a person on probation or

conmmunity control w thout an adj udi cati on of

gui |t shal | be treated as a prior

convi ction.
The Fourth District rejected the State’'s argunent that this
section provides that the date of sentencing of Richardson's

first prior (the possession charge), for purposes of separate

sentenci ng requirenent, was the date he was placed on probation

!Bover held that under section 775.084(5), which requires
separate sentencing for the two prior offenses, my be
sati sfied when the sentences take place on the sanme day as
long as there are separate sentencing proceedi ngs.

-3-



for this charge. Richardson, 29 Fla. L. Wekly at D216. The
Fourth District also rejected the State’'s argunent that its
hol di ng deprived section 775.084(2) of any effect and woul d | ead
to absurd results. Id. The Court concluded that subsections (2)
and (5), when read together, were “anbiguous”, but “not
inconsistent.” |d.

The Fourth District stated that subsection (5) nodifies
subsection (2), and read the subsections together as foll ows:

Subsection two addresses the “prior-
ness” of the adjudication of gquilt wupon
revocation of probation. The initia
offense is considered “prior” although
adj udi cati on nmay occur contenporaneously or
even subsequent to the conviction on the new
of f ense. Subsection five provides the
i ndependent requirement that sentencing on
t he VOP occur in a separate proceedi ng prior
to sentencing on the felony “to Dbe
sentenced” and separate from any other
fel ony conviction that is to be counted as a
prior felony.

29 Fla. L. Weekly at D216. However, the Fourth District noted

that the Court in MCall v. State, 862 So. 2d 807 (Fla. 2d DCA

2003), reached an opposite conclusion and held that “the

i nposition of probation was a ‘sentence’ for purposes of the

sequential sentencing proceeding requirenment in the habitua

fel ony of fender statute”, and quoted the holding of McCall that:
When it enacted the habitual felony

of fender statute, the |legislature intended
that once a defendant had twi ce been

-4-



convi ct ed with sanctions t he third
conviction would be enhanced. W find that
a sentence, as referred to in section
775. 084, includes the sanction of probation.
29 Fla. L. Wekly at D216. Recogni zing that the MCall Court
certified conflict withits initial opinionin the instant case,

the Fourth District then certified conflict with McCall. 29 Fl a.

L. Weekly at D216.

SUMVARY ARGUMENT

The Fourth District erroneously interpreted subsections (2)
and (5) of section 775.084, Florida Statutes. Subsection (2)
clearly provides that the placing of a defendant on probation or
conmmunity control, even wi thout an adjudication of guilt, shall
be treated as a prior conviction for purposes of habitual felony
of f ender sent enci ng. However, the Fourth District’s
interpretation of this subsection renders it essentially
meani ngl ess and frustrates the clear intent of the Legislature.

Contrary deci si ons have been reached by the Second Di strict.

Certified conflict should be resolved in favor of the Second



District’s decision in MCall.



ARGUMENT
THE FOURTH DI STRI CT ERRONEOUSLY | NTERPRETED
PROVI SI ONS OF THE HABI TUAL OFFENDER STATUTE
THE DECISION OF THE FOURTH DISTRICT |S
CONTRARY TO LEG SLATIVE | NTENT AND G VES
SECTI ON 775.084(2), FLORIDA STATUTES, NO

EFFECT; CERTI FIED CONFLICT  SHOULD BE
RESOLVED I N FAVOR OF MCCALL

“Habitual felony offender” is defined in section 775.084
(1)(a), Florida Statutes (2002). In the instant case, it is
wi t hout question that the Respondent qualifies as a habitual
felony offender under that section. The issue in the instant
case is whether the separate sentence requirenent of section
775.084(5) was satisfied by the Respondent being placed on
probation for conviction for possession of cocaine. It is the
Petitioner’s position that this section was satisfied and that
the Fourth District erroneously interpreted provisions of the
habi tual of fender statute. The Petitioner respectfully submits
that the Fourth District’s interpretation of the habitual felony
of fender statute was contrary to |legislative intent. Review of
this issue is de novo:

Thi s question of statutory
|nterpretat|on iS subject to de novo review
oo Qur purpose in construing a statute is
to give effect to the Legislature’ s intent

VWhen a statute is clear, courts will not
| ook behind the statute’s plain | anguage for
| egislative intent or resort to rules of
statutory construction to ascertain intent



: | nstead, the statute’'s plain and
ordi nary nmeaning nust control, unless this
| eads to an unreasonable result or a result
clearly contrary to |l egislative intent

State v. Burris, 875 So. 2d 408, 410 (Fla. 2004)(internal

citations omtted). The Fourth District’s interpretation of
subsections (2) and (5) of section 775.084 are contrary to the
pl ai n | anguage of those subsections. Accordingly, that decision
shoul d be reversed by this Court.

In order to qualify as a habitual felony offender, a
def endant  nust have *“previously been convicted of any
conmbi nation of two or nore felonies in this state or other
qualified offenses.” Section 775.084(1)(a)l, Florida Statutes

(2002). A separate sentencing requirenent applies to the prior

fel oni es:
I n order to be counted as a prior felony
for purposes of sentencing wunder this
section, the felony nust have resulted in a
conviction sentenced separately prior to the
current offense and sentenced separately
fromany other felony conviction that is to
be counted as a prior felony.
Section 775.084(5), Florida Statutes (2002)?2. The Fourth

District has concluded that the prior felonies in this case do

not neet the requirements of this section - which the Court

2Thi s subsection was added to the habitual offender
statute by the Legislature in 1993. See, Chapter 93-406,
section 2, Laws of Florida (1993)(effective date June 17,
1993).
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refers to as the “sequential conviction requirenment” - since the
record does not reflect that the Respondent was sentenced on the
prior convictions at separate sentencing proceedings; in
reaching this conclusion, the Court has concluded that the
Respondent was sentenced on the prior convictions on the sane

day, nanely Septenmber 23, 1993. Richardson, 28 Fla. L. Wekly at

D1717. The Petitioner respectfully disagrees with this
concl usi on.

The record reflects that the Respondent was convicted for
possessi on of cocaine, case # 93-4322, on April 14, 1993, and

was pl aced on probation. Richardson, 29 Fla. L. Wekly at D215.

(The Petitioner will refer to this as the “first prior”.)
Thereafter, the Respondent was convicted for grand theft, case
# 93- 15462, on Septenber 23, 1993 (“second prior”); on that date
he was al so found to be in violation of probation on the cocaine
charge, and was sentenced on both the violation of probation
(“VOP") and the grand theft conviction. |d.

In its original opinion, the Fourth District concl uded t hat
the separate sentencing requirenent was not nmet since the
Respondent was not actually sentenced on the first prior
conviction until he was found to be in violation of probation,
whi ch was on the sane day that he was sentenced on the second

prior conviction. 1d. Since the record did not reflect separate

-9-



sent enci ng proceedi ngs on that day, the Fourth District reversed
the trial court’s order denying the Respondent’s post-conviction
nmotion and remanded the matter for further proceedings. |d.

The basis of this holding was the Fourth District’s
conclusion that “[a] sentence and probation are distinct
concepts . . . [w) hen a defendant is placed on probation, the
court nmust stay and wthhold the inposition of sentence
regardl ess of whether adjudication of guilt is withheld.” |d.
(enphasi s in opinion). In support, the Fourth District cited
section 948.01(2), Florida Statutes and Rule 3.790(a), Fla. R
Crim P.

On rehearing, the Fourth District considered section
775.084(2), Florida Statutes, which provides that “the placing
of a person on probation for community control wthout an
adj udi cation of guilt shall be treated a prior conviction” for
habi t ual of fender sentencing, and held that this section was not

rendered neaningless in its original opinion. Richardson, 29

Fla. L. Weekly at D216. Again, the State disagrees with this
conclusion and respectfully submts that the Fourth District’s
interpretation of subsections (2) and (5) of the habitual
of fender statute is contrary to legislative intent and is
clearly erroneous.

It is the clear intent of the Legislature that the placing

-10 -



of a defendant on probation or community control constitutes a
“prior conviction” for purposes of habitual offender sentencing:
For purposes of this section, the
pl aci ng of a person on probation or
community control w thout an adj udi cation of
guiIF _shaII be treated as a prior
convi cti on.
Section 775.084(2), Florida Statutes (2002):. Since the
Respondent was pl aced on probation (and actually convicted) for
the first prior on April 14, 1993, then a consistent readi ng of
section 775.084(2) and section 775.084(5) nmust mean that he was
sentenced on the first prior on that date. Since he was
sentenced on the second prior on September 23, 1993, the
separate sentencing requirenent has been satisfied and he was
therefore properly sentenced as a habitual felony offender.
This reading is in accordance with decisions of the Second
District Court of Appeal (“Second District”). In MCall v.
State, 862 So. 2d 807 (Fla. 2d DCA 2003), the defendant

chal l enged his habitual felony sentence on the grounds that he

| acked the necessary predicate offenses. 1d. at 807-808. I n

3This section previously ended with the | anguage: “. .
if the subsequent offense for which for which the person is to
be sentenced was commtted during such period of probation or
conmmunity control.” This | anguage was renoved by the
Legislature in 1999. See, Chapter 99-188, section 3, Laws of
Florida (1999). The Respondent’s first prior would al so
qual i fy under this previous version of 775.084(2) since there
is no question that he commtted the second prior while he was
on probation for the first prior.
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that case, MCall was originally placed on probation for his
first offense on Septenber 16, 1991; thereafter, on May 6, 1992,
he was convicted for two additional offenses and, on the sanme
day, he was found to be in violation of probation on the first
of fense. 1d. at 808. The Second District specifically rejected
McCal | *s argunment that he was sentenced for the first time on
the first offense when he was found in violation of probation
and that his sentences on all the offenses were therefore
entered on the same day. 1d. The Second District also rejected
hi s argunment that probation was not a sentence for purposes of
habi t ual of fender sentencing. |d.
When it enacted the habitual felony
of fender statute, the legislature intended
that once a defendant had twi ce been
convi ct ed with sanctions t he third
conviction would be enhanced. We find that
a sentence, as referred to in section
775. 084, includes the sanction of probation.
Id. Conflict with the original opinion in the instant case was

certified. 1d.

Li kewise, in Teal v. State, 862 So. 2d 871 (Fla. 2d DCA

2003), the Second District rejected the defendant’s argunent
that the sanction of community control did not qualify as a
predi cate of fense for habitual felony offender sentencing. |d.
at 872. In that case, Teal was adjudicated guilty of robbery in

1992 and placed on community control for two years foll owed by
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two years of probation. 1d. He later violated conmunity control
and received a prison term |d. Teal was sentenced as a
habi tual offender in 1997 with the predicate convictions being
the robbery offense, upon which he was originally placed on
community control, and a 1991 ki dnapping conviction. |d. The
Second District rejected Teal’s argunment that he was not
sentenced on the robbery case until he actually received a
prison term upon violation of community control:

In his nmotion, Teal clainmed that it was

i nproper to use the conviction in case

number 91-205074 as a predicate conviction
because the trial court originally placed

hi mon community control. He contended that
pl acenent on community control was not a
sentence; instead, he asserted that he

received a sentence in case number 91-20507
only after the trial court found himguilty
of wviolating his comunity control and
i nposed the sentence of 5.5 years in prison
Teal further argued that because the prison
sentence in case nunber 91-20507 was i nposed
on the sane day that he was convicted and
habitualized in the present case, the
conviction in case nunber 91-20507 was not a
pr oper predi cate for habi t ual i zati on
pursuant to section 775.084(5), Florida
Statutes (2002). We disagree.

Id. This is a clear rejection of the Fourth District’s hol di ng
t hat placing a defendant on probation cannot qualify as sentence
for pur poses for habi t ual felony offender sent enci ng.

Accordingly, the Teal Court certified conflict with the original

“The robbery case. 1d.



opinion in the instant case. |d. at 873°.

The Second District’s decisions in MCall and Teal correctly
reflect the Legislature’s intent that the placing of a defendant
on probation or community control qualifies as a prior
conviction for purposes of habitual felony offender sentencing.
However, based upon the instant decision, a probation offense
will qualify as a prior conviction only if the defendant
actually violates probation and is given a prison term The
Petitioner respectfully submts that this is contrary to the

pl ain | anguage of section 775.084(2) and actually gives that

section no effect whatsoever. “It is axiomatic that all parts
of a statute nust be read together in order to achieve a
consi stent whole . . . \Where possible, courts nust give effect

to all statutory provisions and construe statutory provisions in

harmony with one another.” T.R v. State, 677 So. 2d 270, 271

®Since Teal, the Second District has certified conflict
with Richardson in at |east ten other opinions: Scott V.
State, 29 Fla. L. Weekly D1018 (Fla. 2d DCA April 23, 2004);
Pruitte v. State, 29 Fla. L. Wekly D1018 (Fla. 2d DCA Apri l
23, 2004); McClellan v. State, 873 So. 2d 546 (Fla. 2d DCA
2004); Sheridan v. State, 873 So. 2d 617 (Fla. 2d DCA 2004);
Stevens v. State, 880 So. 2d 784 (Fla. 2d DCA 2004); Hannah v.
State, 29 Fla. L. Weekly D1713 (Fla. 2d DCA July 23, 2004);
Stokes v. State, 29 Fla. L. Wekly D1786 (Fla. 2d DCA August
6, 2004); MDonald v. State, 29 Fla. L. Wekly D2022 (Fla. 2d
DCA Septenmber 3, 2004); Ely v. State, 29 Fla. L. Wekly D2055
(Fla. 2d DCA Septenber 10, 2004); Stanford v. State, 29 Fla.
L. Weekly D2156 (Fla. 2d DCA Septenber 24, 2004).
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(Fla. 1996) (internal citations omtted)(enphasis in original).
“Courts should construe statutes to give effect to al

provi sions, and not to render any part meani ngl ess.” Pal m Beach

County Canvassing Board v. Harris, 772 So. 2d 1273, 1286 (Fla.

2000). See also, Unruh v. State, 669 So. 2d 242, 245 (Fla.

1996) . The instant decision renders section 775.084(2)
essentially meani ngl ess. The Legislature has provided that the
pl aci ng of a person on probation shall be treated as a prior
conviction for habitual felony sentencing; however, the Fourth
District has held that a probation case only qualifies once the
def endant vi ol ates probation and is sentenced to a prison term
on the VOP. This is contrary to Legislative intent. The

Legi sl ature has determ ned that the placing of a defendant on

probation shall be treated as a prior conviction, not the
viol ati on of that probation. Therefore, the Legislature has
determ ned that probation, or community control, is a prior

conviction for habitual sentencing whether or not there is a
viol ation of probation or community control.

The Fourth District, inits supplenmental opinion, nmaintains
t hat subsection (5), the separate sentencing requirenent,

“modi fies” subsection (2). Richardson, 29 Fla. L. Wekly at

D216. However, under the Fourth District’s interpretation,

subsection (5) “nmodifies” subsection (2) to the extent of
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voiding it conpletely. Under Richardson, the actual placing of

a defendant on probation, wi thout a VOP, woul d never qualify as
a prior conviction for habitual offender sentencing. The Fourth
District attenpts to show how subsection (2) remains viable

after Richardson; however, the Court’s exanple is unconvincing

since it presupposes - indeed, requires - a violation of
probation in order to give effect to this subsection. 29 Fla. L.
Weekly at D216. Consequently, the placing of a defendant on
probation has no effect; this is contrary to | egislative intent
as evidenced by the plain |anguage of the subsection.
Therefore, the Fourth District’s interpretation is clearly
erroneous and should be reversed by this Court.

The primary reason for the Fourth District’s interpretation
of subsections (2) and (5) would appear to originate from that
Court’s conclusion that the placing of a person on probation
could not serve as a “sentencing” under section 775.084.

Ri chardson, 29 Fla. L. Wekly at D216. The Court cites sone

authority to support its limted use of the term “sentencing”;
however, it fails to recognize that “sentence” neans the
pronouncenent of a penalty, not necessarily the inposition of
term of inprisonnent.

“The term sentence neans the pronouncenent by the court of

the penalty inposed on a defendant for the offense of which the
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def endant has been adjudicated guilty.” Rule 3.700, Fla. R
Crim P. The penalty, of course, may be probation or conmmunity
control, or other sanction. This Court has stated that:

“Probation is a sentence in Florida.” Lippman v. State, 633 So.

2d 1061, 1064 (Fla. 1996)S°.

In the instant opinion, the Fourth District states that to
consi der the placing of a defendant on probation as a sentence
for purposes of section 775.084 “would contradict the plain

| anguage of the probation statute and a plethora of precedent.”

Ri chardson, 29 Fla. L. Weekly at D216, FN 1. Al though probation
and the “inposition of a sentence” are indeed treated as
di stinct concepts in subsection 948.01(2), Florida Statutes,
that distinction should not be utilized to frustrate the clear
intention of the Legislature that the placing of a defendant on
probation or community control qualifies as a prior conviction
for habitual offender sentencing pursuant to section 775.084(2).

See, Burris, 875 So. 2d at 410.

In addition to the cited decisions of the Second District,
the Petitioner submits that the instant opinion is also in

conflict with decisions of the Third and Fifth District Courts

®“Sentence” is defined in Black’s Law Dictionary, Sixth
Edition, as: “The judgnent formally pronounced by the court or
j udge upon the defendant after his conviction in a crin nal
prosecution, inmposing the punishment to be inflicted, usually
in the formof a fine, inprisonnment, or probation.”

-17 -



of Appeal. In Render v. State, 742 So. 2d 503 (Fla. 3d DCA
1999) 7, the Court rejected the defendant’s argument that his
prior conviction for grand theft <could not be wused to
habi tual i ze him because he was placed on probation for that
of fense and conpleted probation by the tine he commtted the
current offense. Id. at 504. The Court concluded that the grand
theft could be used a predicate of fense for habitual sentencing.

Id. However, under Richardson, this grand theft would not be

treated as a prior conviction without a VOP

Li kewi se, in Odom v. State, 859 So. 2d 569 (Fla. 5" DCA
2003), the Court rejected the defendant’s argunent that he had
not been “sentenced” on a prior offense (for purposes of
habi tual felony offender sentencing) because although he was
convicted of the offense, he was placed on probation. 1d. Both
Render and Odom correctly reflect the Legislature’s intent that
the placing of a defendant on probation constitutes a prior
conviction for purposes of habitual offender sentencing. The
i nstant opinion does not.

Since the decision of the Fourth District is contrary to
clearly expressed Legislative intent, that decision should be

reversed by this Court. Certified conflict should be resol ved

"Render anal yzed the prior version of section 775.084(2),
Fl ori da Statutes; however its holding remains in conflict with
Ri chardson. Odom al so anal yzed the prior version.
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in favor of MCall.

CONCLUSI ON

VWHEREFORE based on the foregoing argunments and authorities

cited herein, the Respondent respectfully requests this

Honorabl e Court reverse the decision of the Fourth District

Court of Appeal and resolve the certified conflict in favor of

McCal | .
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