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PRELI M NARY STATENMENT

Petitioner, State of Florida, was the prosecution in the
trial court and Appellee the Fourth District Court of Appeal.
Petitioner will be referred to herein as “the Petitioner” or the
“State”. Respondent, Erick Richardson, was the defendant in the
trial court and Appellant in the Fourth District Court of
Appeal . Respondent will be referred to as “the Respondent” or

“Ri chardson”.



STATEMENT OF THE CASE AND FACTS

The Appellant relies upon its statement of the case and
facts as presented in its initial brief.

SUMVARY ARGUMENT

The Fourth District erroneously interpreted subsections (2)
and (5) of section 775.084, Florida Statutes. Subsection (2)
clearly provides that the placing of a defendant on probation or
community control, even w thout an adjudication of guilt, shall
be treated as a prior conviction for purposes of habitual felony
of f ender sent enci ng. However, the Fourth District’s
interpretation of this subsection renders it essentially
meani ngl ess and frustrates the clear intent of the Legislature.

Contrary deci si ons have been reached by the Second Di strict.
Certified conflict should be resolved in favor of the Second
District’s decision in MCall.

Recently, the Fifth and Third Districts have joined the
Second District in their rejection of the Fourth District’s

opinion in the instant case.



ARGUMENT

THE FOURTH DI STRI CT ERRONEOUSLY | NTERPRETED
PROVI SI ONS OF THE HABI TUAL OFFENDER STATUTE
THE DECISION OF THE FOURTH DISTRICT |S
CONTRARY TO LEG SLATIVE | NTENT AND G VES
SECTI ON 775.084(2), FLORIDA STATUTES, NO
EFFECT; CERTI FIED CONFLICT  SHOULD BE
RESOLVED I N FAVOR OF MCCALL

In his answer brief the Respondent argues that the Fourth
District’s interpretation of sections 775.084(2) and (5),

Florida Statutes (2002), in the opinion under review, Richardson

v. State, 884 So. 2d 950 (Fla. 4" DCA 2003), supplemented on

rehearing, was correctly decided. For the reasons argued in its
initial brief and below, the Petitioner respectfully disagrees.
Section 775.084(5) i nposes a separate sentenci ng requirenment

on prior convictions for purposes of habitual offender
sent enci ng:

In order to be counted as a prior felony for

pur poses of sentencing under this section,

the felony nust have resulted 1in a

conviction sentenced separately prior to the

current offense and sentenced separately

from any other felony conviction that is to

be counted as a prior felony.
Section 775.084(5), Florida Statutes (2002). The Legi sl ature
has al so provided that the placing of a defendant on probation
or conmmunity control qualifies as a prior conviction for

pur poses of habitual offender sentencing:

For the purposes of this section the placing
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of a person on probation or community

control w thout an adjudication of quilt

shall be treated as a prior conviction.
Section 775.084(2), Florida Statutes (2002). In the instant
case, the Fourth District has held that placing a defendant on
probati on or community control does not satisfy the separate (or
sequential) sentencing requirenment since a defendant is not

sentenced when he is placed on probation or conmmunity control.

Ri chardson, 884 So. 2d at 951-952, 953-954. The Court hel d that

t he Respondent was not actually sentenced on his first prior
conviction until he violated probation and was sentenced to a
prison term on the violation. 1d. at 952. The Petitioner
respectfully submts that this holding is erroneous and gives
section 775.084(2) no effect.

In the instant case, the Respondent was convicted of
possessi on of cocaine and was placed on probation on April 14,
1993. |d. On Septenber 23, 1993, he was convicted of grand
theft and was found in violation of probation; on that sane day
he was sentenced on both the theft charge and the violation of
probation. |d. Thereafter, the Respondent was convicted of
robbery and sentenced as a habitual offender based upon the
prior convictions of possession and grand theft. 1d. However,
the Fourth District concluded that since the Respondent was

sentenced on the violation of probation and the grand theft

-3-



charges on the sane day, the separate (or sequential) sentencing
requi rement of subsection (5) would not be satisfied unless
t here were separate sentencing proceedi ngs held on that day. |d.
The Court rejected the Petitioner’s argunment that pursuant to
subsection (2) the date of sentencing on the possession charge,
for purposes of habitualized sentencing, was April 14, 1993, the
date that the Respondent was placed on probation for that
of fense. 1d. at 952-953.

It is the Petitioner’s position that the decision of the
Fourth District is erroneous because it gives no effect to
subsection (2) and is contrary to Legislative intent. Under

Ri chardson, a felony for which a defendant is placed on

probation will not qualify as a predicate offence for habitua
of fender sentencing unless there is an actual violation of
probation. Although subsection (2) clearly provides that “the
pl aci ng of a person on probation or community control w thout an
adj udi cation of guilt shall be treated as a prior conviction”,

the Fourth District has essentially disregarded this provision.

Under Richardson, the placing of a defendant on probation is
given no significance: unless a defendant viol ates probation on
a particular felony, that felony cannot be used a qualifying
of fense for habitual sentencing. This holding is contrary to

the plain | anguage of subsection (2) and to the intent of the

-4-



Legi sl ature.
I n his answer brief, the Respondent correctly notes that the
Fifth District has now aligned itself with the Second District

and has certified conflict with R chardson (Answer Brief, page

5). In Love v. State, 886 So. 2d 276 (Fla. 5'" DCA 2004), the

defendant, citing Richardson, argued that his sentence as a

habi t ual of fender on his current offense was ill egal because one
of his prior convictions did not neet the requirenments of
section 775.084(5) since he was placed on probation for that
of fense and never actually served a sentence on that offense
until he was sentenced on the current offense. Love at 277. The

Fifth District discussed Richardson’s reasoning that a sentence

and probation are distinct concepts and that when a defendant is
pl aced on probation the court wthholds inmposition of a
sentence. Love at 277. The Fifth District accurately summari zed

t he hol ding of Richardson “that a defendant placed on probation

had never been sentenced, so that when the defendant | ater
violated that probation and comitted a new offense, the
def endant was being sentenced for the first tine in the
probation violation case, and that conviction could not
constitute a sequential conviction to the new offense.” Love at
277.

The Fifth District acknow edged that there were cases that

-5-



suggest that probation is not a sentence; however, the Court
stated that:

: whet her or not an order of probation
is or is not deened a sentence depends on
the policy to be served. |In Poore v. State,
531 So. 2d 161 (Fla. 1988), the court |isted
probation as a sentencing alternative. See
al so, Larson v. State, 572 So. 2d 1368 (Fl a.
1991), which recognizes that probation, as
defined in Black’s Law Dictionary, is a
sentence releasing a defendant into the
conmuni ty under supervision. In Barnes v.
State, 595 So. 2d 22 (Fla. 1992), the
Supr ene Cour t expl ai ned t hat t he
justification for requiring sequenti al
convictions is based on the philosophy that
an individual who has been convicted of one
of fense and who subsequently commits a
second convi cti on, has rejected t he
opportunity to reform

Love at 278 (enphasis added). Citing the Second District’s

decision in MCall v. State, 862 So. 2d 807 (Fla. 2d DCA 2003)

with approval, the Court held that the sequential sentencing
requirenent is nmet when a defendant is placed on probation for
a prior felony:

We conclude that the purpose of the
statutory requirenment is net by construing a
probation order to be a sentence within the
meaning of the statute. Clearly, the
def endant has been given an opportunity to
reform when he or she is placed on
probati on. As enphasized in MCall,
probation is a sanction. We believe the
interpretation appl i ed by t he Fourth
District in Richardson is hyper-technical
and illogical. Why would the legislature
allow an order of probation wthholding

-6-



adjudication to be a conviction which can
qualify a defendant for habitualization, but
not consider the order to be a sentence when
determ ni ng whether the prior convictions
were sequential ? W affirm and certify
conflict with Richardson

Love at 278 (enphasi s added).

In McCall, the Second District correctly concluded that the
sanction of probation is a “sentence” for purposes of section
775.084(5) and that placing a defendant on probation satisfies
t he separate sentencing requirenent of the section. MCall, 862
So. 2d at 808. This conclusion, wunlike the holding of

Ri chardson, gives full effect to both subsections (2) and (5).

“It is axiomatic that all parts of a statute nmust be read
together in order to achieve a consistent whole. Wher e
possi bl e, courts nust give effect to all statutory provisions
and construe related statutory provisions in harmony with one

anot her.” Forsythe v. Longboat Key Beach Erosion Control Dist.,

604 So. 2d 452, 455 (Fla. 1992)(enphasis in original).

In Perry v. State, 29 Fla. L. Weekly D2624 (Fla. 5" DCA

Nov. 19, 2004), the Fifth District again certified conflict with

Ri chardson, and rejected that decision’s interpretation of

sections 775.084(2) and 775.084(5):

We find that the Richardson interpretation
of subsecti ons (2) and (5) is too
restrictive. If the concept is accepted
that a defendant is not “sentenced” when

-7-



pl aced on probation or community control and
if no violation occurs and the defendant
successfully serves his or her probation or
conmuni ty control time, t hen t hose
proceedi ngs coul d never be used to enhance a
subsequent of fense because no sentence woul d
ever be inposed. That is clearly contrary
to the plain nmeaning of subsection (2),
which nmakes it abundantly clear that the
placing of a defendant on probation or
community control can be used under this
sentencing statute to qualify as a predicate
“conviction.”

29 Fla. L. Weekly at D2625 (enphasis in original). Mor eover,
t he Court noted that when the Legislature struck the qualifying
| anguage from section 775.084(2)! “it signaled its intent that
any prior period of probation or community control wth
adj udi cation withheld would qualify as a prior.” Perry at D2625,
FN 12.

The Perry Court also observed that under Richardson

subsection (2) is denied its full effect and that application of

Ri chardson |l eads to incongruous results. Perry at D2625. The

remedy for such incongruities would “rel[y] on form over
substance: open and close the two sentenci ng proceedi ngs so t hat
t hey are separated by mnutes.” Id. The Court then held that in

order to avoid a reading of section 775.084 which would render

'This section previously concluded with the qualifying
phrase “. . . if the subsequent offense for which the person
is to be sentenced was comm tted during this period of
probati on or community control.” Perry at D2625, FN 12.
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part of the statute meaningl ess:

: subsection (2) nmust be read together
with subsection (5) to recognize that a
defendant is “sentenced” to probation or
community control when “convicted” pursuant
to subsection (2). Only this interpretation
avoids frustrating the Legislature s intent
to enhance punishnment of those who comm t
mul tiple infractions of the | aw

Id. Al t hough the Respondent asserts that Perry is
di stingui shabl e (the Perry  Court not es sone factual
di stinctions?), the Court correctly observed that “t he
definitions and concepts are identical.” 1d.

The Third District has now joined the Second and Fifth

Districts in their rejection of Richardson. In its opinion in

State v. Del Castillo, 3D03-2422 (Fla. 3d DCA Dec. 22, 2004),

the Court reversed the trial court’s striking of the state’s
noti ce of intent to seek habi tual offender enhancement where the
def endant received probation and a w thhold of adjudication on
the predicate crinme for which the state relied to support the
habi tual felony offender enhancenent. The Court held that the

prior offense could properly be treated as a predicate offense

2Perry was sentenced as a habitual violent felony
of fender, while Richardson was sentenced as a habitual felony
of fender. Perry, 29 Fla. L. Wekly at D2625. However,
sections 775.084(2) and (5) apply to both sentencing schenes.
Furthernore, unlike, Richardson, Perry was placed back on
community control after his violation. 29 Fla. L. Wekly at
D2625. This distinction is inconsequenti al.

-9-



for habitualization:

: Clearly, section 775.084(2), governs
the instant matter and the predicate crine
may be considered for habitualization. We
di sagree with the Fourth District’s reading
that sections 775.084(2) and 775.084(5) are

i nconsi stent. Section two clearly intends
to define, or extend, the term “prior
conviction.” [ Secti on] 775.084(2), Fl a.
Stat. (2003). “One of the nobst fundanent al

tenets of statutory construction requires
that we give statutory |anguage its plain
and ordinary nmeaning, unless the words are

defined in the statute or by the clear
intent of the legislature.” Geen v. State,
604 So. 2d 471, 473 (Fla. 1992).

Del Castillo, Slip Opinion, pages 5-6 (enphasis in original).

Consequently, three District Courts of Appeal have now found

that the Fourth District’s interpretati on of sections 775.084(2)

and (5) is contrary to Legislative intent.

The Respondent has asserted that the Petitioner

cite the

page 21).

failed to

| egislative history of subsection (5)(Answer Brief,

However, a review of legislative history is not

required in this case since the | anguage of subsections (2) and

(5), as well as the intent of the Legislature, is clear:

Qur purpose in construing a statutory
provision is to give effect to |egislative
intent. Legislative intent is the polestar
t hat guides a court’s statutory construction

analysis . . . In attenpting to discern
legislative intent, we first look to the
actual | anguage used in the statute . . . If

the statutory | anguage is unclear, we apply
rul es of statutory construction and explore

-10 -



| egislative history to determ ne | egislative
i nt ent

Bautista v. State, 863 So. 2d 1180, 1185 (Fla. 2003)(interna

citations omtted). The plain |anguage of subsection (2)
provides that the placing of a defendant on probation or
community control is treated as a prior conviction for purposes
of habi tual offender sentencing. Subsection (5) plainly inposes
a separate sentencing requirenment for prior felonies. By
interpreting these subsections in such a way as to give
subsection (2) essentially no effect, the Fourth District has
frustrated the clear intent of Legislature. This is error. “It
is a fundanmental rule of statutory interpretation that ‘courts
should avoid readings that would render part of a statute

meani ngless.’” Perry, 29 Fla. L. Weekly at D2625, quoting, Unruh

v. State, 669 So. 2d 242, 245 (Fla. 1996).

Al t hough a review of |legislative history is not required in
the instant case, the Petitioner did note in its initial brief
on page 7 that subsection (5) was added by the Legislature in
1993. The Respondent relies heavily on the argunment that the
deci sion of the Fourth District in the instant case is correct
because subsection (5) was enacted in response to this Court’s

decision in State v. Barnes, 595 So. 2d 22 (Fla. 1992) ( Answer

Brief, pages 19-24). In Barnes, this Court found that the

-11-



habi tual offender statute as it existed at that time did not
contain a sequential <conviction requirement. |d. at 24.
Cbserving that the | ack of this requirement would result in many
nor e def endants bei ng sentenced as habitual offenders and that
it would have a substantial inmpact on prison population, this
Court invited the Legislature to examne the possibility of
i nposi ng such a requirenment. |d.

The Respondent correctly states that subsection (5) was
enacted after the Barnes decision. However, that enactnment did
not repeal or dimnish the effect of subsection (2). That
subsection has existed in a form close the current version
since 1974. In that year, the subsection read: “For the
pur poses of this section, the placing of a person on probation
wi t hout an adjudication of guilt shall be treated as a prior
conviction if the felony for which he is to be sentenced was
commtted during the probationary period.” Chapter 74-188,
section 6, Laws of Florida (1974). In 1996, the |anguage was
anmended so as to be gender-neutral. Chapter 96-388, section 44,
Laws of Florida (1996). Community control was specifically
included in 1998. Chapter 98-204, section 11, Laws of Florida
(1998). In 1999, six years after the enactnment of subsection
(5), subsection (2) was expanded by the Legislature and the

requi renment that the subsequent offense for which the personis

-12 -



to be sentenced had to be conmmtted during the period of
probation or community control was elim nated. Chapter 99-188,
section 3, Laws of Florida (1999):3. This legislative history
denonstrates a clear and consistent intention that the placing
of defendant on probation or community control shall be treated
as a prior conviction for habitual offender sentencing. The
deci sion of the Fourth District in the instant case is contrary
tothis intent and is therefore in error. “Legislative intent is
the polestar that guides a court’s statutory construction
anal ysis.” Bautista, 863 So. 2d at 1185.

The Respondent also argues that the distinction between
probation and a prison sentence in section 948.01(2), Florida
Statutes (2002), supports the decision of the Fourth District
(Answer Brief, pages 12-13). However, this argunment cannot
prevail in the face of the clear legislative intent to treat the
pl aci ng of a defendant on probation as a prior conviction for

habi tual sentencing. See Perry, 29 Fla. L. Wekly at D2625

(“Each statute should be given individual interpretation based
on its intent and schene.”)

The Respondent al so argues that the decision of the Fourth

3As the Petitioner has previously stated, the Respondent
commtted his second offense while still on probation for the
first offense and therefore qualifies for habitual sentencing
under the pre-1999 statute (Initial Brief, pages 9-10, n. 3).

-13-



District is correct based upon the rule of lenity (Answer Bri ef,
pages 20-21). However, that rule of construction is not
applicable to the instant case since the subsections at issue
are not “susceptible of differing constructions” as provi ded by
section 775.021(1), Florida Statutes (2002). Mor eover, this
Court has stated that “the rule of lenity does not apply where
| egislative intent as to punishnent is clear.” Bautista, 863 So.
2d at 1188 FN4. Here, the intent of the Legislature is clear.
The Fourth District has erroneously frustrated this intent.
Finally, the Respondent raises several issues which are
beyond t he scope of the certified conflict issue (Answer Bri ef,
pages 24-28). Since these issues were not addressed by the
Fourth District in the instant opinion, this Court should
decline to accept the Respondent’s invitation for briefing and

review of these issues. See e.qg., Raford v. State, 828 So. 2d

1012, 1021 FN12 (Fla. 2002)(Court declines to review issues
beyond the scope of certified conflict in the case). See also,
Bautista, 863 So. 2d at 1188 (Court generally declines to revi ew
i ssues outside the scope of certified question). “As a case
travels up the judicial |adder, review should consistently

becone narrower, not broader.” Haines City Conmunity Devel opnent

v. Heggs, 658 So. 2d 523, 530 (Fla. 1995).

In the instant case, the Fourth District has interpreted
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sections 775.084(2) and (5) contrary to the plain |anguage of
t hose sections and given section 775.084(2) no effect. The
Second, Third, and Fifth Districts have correctly rejected the
hol ding of the Fourth District. The Petitioner respectfully
submts that the instant decision is clearly erroneous and
requests that this Court reverse that decision.

CONCLUSI ON

WHEREFORE based on the foregoing arguments and authorities
cited herein, the PETITIONER respectfully requests this
Honor abl e Court reverse the decision of the Fourth District
Court of Appeal and resolve the certified conflict in favor of

MeCall.
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