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STATEMENT OF THE CASE AND FACTS

Appellants incorrectly state in their statenent of the
facts (page 2) that violation of the Act constitutes grounds for
“non-cri m nal di sciplinary proceedings against physi ci ans’
licenses..”. Paragraph 9 (a) of the Act provides “Any person who
willfully perfornms, or actively participates in, a termnation
of a pregnancy procedure in violation of the requirenments of
this section conmts a felony of the third degree, punishable as
provided in s.775.082, s. 775.083, or 775.084.” The act does
not require that the violation be willful, but only that the
performance of the termnation of the pregnancy be wllful,
whi ch of course woul d occur every tine that a physician perforns
a “term nation of pregnancy”.

As discussed in detail herein, the Act never defines the
term “term nation of pregnancy”, thus the physician is left to
guess as to the definition of this term \Wile the Act provides
an irrational definition of the term “abortion”, this does not
hel p the physician understand the requirenents of the Act, since
the term described, i.e. “abortion” is not the termused in the
body of the Act. This subjects the physician to crimnal
[iability under a vague | aw.

In its Statenent of the Facts, Appellants concede that

there is no conpelling reason or any reason at all to inplenent



the Act. On page 17 of their brief when discussing the current
general nedical consent law, which applies in the absence of the
Act, Appellants acknow edge “That |aw does not excuse a
physician from explaining to a patient the risks of surgery and
its alternatives.” Nowhere in their statement of the facts or
argunent do Appellants allege that there is anything defective
in the current general nedical consent |law, or that they have
been wunable to use existing law to deal wth the type of
inproprieties that they claimhave occurred.

Appel l ants descri be procedures at abortion facilities that
they allege show that the patients of these facilities do not
give a knowing and willful consent. Nowhere in the Appellants’
brief do they indicate why the current law is insufficient to
deal with such alleged inproprieties. The question is not,
whet her anyone has ever had an abortion w thout giving proper
consent, the question for this Honorable Court is whether the
current law is inadequate to deal with such a situation, and if
so, whether the Act is any better in dealing with this alleged

pr obl em



SUWARY OF ARGUMENT

The Act is beyond vague and is overbroad. It is nonsensica
and inconprehensible. If inplenented, the Act would lead to
bi zarre and ghouli sh consequences and would obliterate abortion
rights in this state.

The State cannot credibly argue that the Act is not vague
since its own Attorney General was incapable of answering basic
guestions about its neaning at the hearing on tenporary
injunction. The Act seeks to replace the general |aw of nedical
consent, which has worked well in the past, wth a |aw of
consent for abortion which is plagued with difficulties and
which is indecipherable to the highest Ilegal officer in the
state, i.e. our Attorney General.

Not only does the Act serve no useful purpose, if
i npl enented, it would deny wonen their fundanental rights.

Abortion is a fundanental right in this state. Thus, the
Appel |l ate Court acted properly when it struck down a |aw which
woul d make abortion exceptionally difficult, if not inpossible
to obtain in the state of Florida.

The Plaintiffs are entitled to recover their reasonable
costs and attorney’s fees to conpensate them for protecting the
fundanental rights of wonen in Florida against this indefensible

| aw, and for serving the public interest.



ARGUMENT

I . Appellants were i ncapabl e of answering basi c questi ons about
the Act nearly eight years ago, and they have yet to provide
an answer to the basic questions posed about the Act in July
1997.

On July 2, 1997, the Trial Court, after an extensive
heari ng, entered a tenporary injunction which prevented
enforcenment of The Act. This Court affirmed the tenporary
injunction finding The Act wunconstitutionally vague and a

violation of wonmen’'s rights. State v. Presidential Wnen's

Center, 707 So.2d 1145, 1151 (Fla. 4'" DCA 1998).

In its order of July 2, 1997, the Trial Court cited
nunmerous provisions of The Act that were inconprehensible. In
fact, when the Trial Court inquired of the two assistant
attorney generals who attended the hearing, they were at a |oss
to explain the basics of The Act, because they too could not
deci pher its neaning (see Transcript of July 2, 1997 hearing
page 50:6-15, 52:3-8, 52:22-25, 53:5-20, 56:4-10, 57:6-25, 58:6-
10, 62:7-63:8, 63:13-64:6).

Since 1997, the Appellants have yet to provide ay answer
to the nost basic questions about the nmeani ng and enforcenent of
The Act. In fact, in their initial brief the Appellants stil

do not even attenpt to answer the basic questions posed by the



Trial Court nearly five years ago. The reason for this silence
is sinple, there is no way to explain this hopel essly vague | aw.
Providing affidavits from physicians who claim that they
understand The Act, wthout offering any answers to the Trial
Court’s nunerous inquiries and concerns about The Act, does
nothing to render The Act any |ess vague. These physici ans
could claim to understand the Oracle of Delphi, but wthout
provi ding such an explanation, their opinion is of no avail.
Because the law is hopelessly vague and overbroad as
described at Ilength herein, the Act is wunconstitutional and

unenf or ceabl e. State of Florida vs. Fuchs 751 So.2d 603 (Fla.

5'" DCA 1999).

1. The Act is beyond vague.

A. Even the attorney general’s office cannot understand
The Act

At the hearing held on July 1, 1997, the two assistant
attorney generals who were sent to argue in favor of The Act
coul d not explain the basic provisions of The Act (see Transcript
of July 1, 1997 hearing T-50:6-15, 52:3-8, 52:22-25, 53:5-20,
56: 4- 10, 57:6-25, 58:6-10, 62:7-63:8, 63:13-64:6).

If the top legal officers of the State, i.e., the Attorney
Ceneral’s office, cannot deci pher the neaning of a law, then it
stands to reason that nost others would be befuddled by the I aw

The Attorney General sent representatives from his office who



had studied The Act, and were prepared to argue its neani nhg and
enforceability. It would be patently unfair, unjust and
unconstitutional to subject physicians to crimnal prosecution
and loss of their license to practice nedicine, nerely because
they were unable to understand what the top legal officers in
the State cannot understand, i.e. the provisions of The Act.

One of many exchanges between Appellants’ attorney and the
Trial Judge denonstrates the inpossibility even for the top | egal
office in the State, to fathom this cryptic Jlaw and
unintelligible | aw (T-49:25-51:7).

The Court: When you read “A’, the nature and
risks of undergoing or not undergoing the proposed
procedure that a reasonable patient would consider materi al
to making a knowing and willful decision, what would be in

your mnd what a reasonable patient would consider materi al
to making a knowi ng and w I | ful decision?

AG | think that’s up to the doctor and the
patient, Your Honor, to decide or at |east up to the doctor
t o deci de.

The Court: If that’'s true, how would you ever

enforce that law? |f everyone is making their own decision
what a reasonabl e patient would consider material to making
a knowing and willful decision, then how are you going to
enforce that?

AG Well, that’'s the State’s problem in
enforcing it. That’s not the doctor’s problem and (Enphasis
added) -

The Court: Wiy isn’t it vague?

AG Because, Your Honor, | nmean, the crimnal
statutes are replete with references to a reasonabl e person
and - -



The Court: W' re not talking about crimnals
here. W're talking about people nmaking a nedical decision
to do sonet hing.

AG: Well, the point is, Your Honor, 1| don’t
think that you can have any one definition. (enphasis
added) | think that a reasonable patient and any wonan’s
ci rcunstances are going to be determ ned by the doctor who
has the relationship with that patient. | don’t think that
it’s sonmething the—

The Court: So it would be up to each doctor?

AG State can determne. And | think that’s an
exanple of the State |eaving this decision to the wonan and
her doctor.

In the foregoing exchange, Appellants concede that the

State will have trouble enforcing The Act, but that this isn't
the doctor’s problem Actually, due to the heavy crimnal
penalties and loss of one’'s nedical l|icense which awaits a

physici an who runs afoul of The Act, it is the doctor’s problem
if he can’t understand what The Act requires. This is precisely
the type of vague law that the courts abhor, due to the
fundanmental unfairness of holding sonmeone crimnally liable for
violating a law that no one, including the Attorney General, can
under st and.

Appel l ants’ attorney is correct that it is the State's
problemin enforcing the law. However, the State’'s “problenf in
enforcing The Act does not first arise after a physician and his
patient are arrested, it first arises when the State tries to

defend the |aw which is under attack. To suggest that it’'s



proper to pass a law with crimnal penalties that no one can
under stand, because the |aw can be tested in court, is to stand
constitutional safeguards on their head and to violate every
notion of fairness and due process that our constitution holds
dear.

The Appellants are quite cavalier about replacing the
current abortion consent |aw which they admt is working well,
with a |law which they concede is difficult, if not inpossible to
enforce due to its vagueness. Not only the doctor, but his
staff and his patient are all crimnally |iable under this |aw
if the doctor guesses wong about what the law requires (See
paragraph (9)(a) of The Act).

Moreover, due to the enornous controversy swirling around
the abortion issue, this consent law is even nore problenmatic
than a simlar |aw would be which dealt with sone other nedica
procedur e.

The Act does not indicate what a physician is supposed to
tell the patient about the nature of a term nation of pregnancy
and its alternatives. To sonme who consider this controversia
i ssue, the nature of abortion is nurder, to others responsible
famly planning, to others the exercise of fundanental
constitutional rights available to all Anericans, to others
sel fishness and/or irresponsibility in the extrene, and to sone

a great noral catastrophe of our nation which rivals the npst



barbaric carnage in all of human history. If the doctor believes
that abortion is the responsible act of an enlightened woman who
is exercising one of her nobst sacred and cherished rights, but
the State and/or the patient holds a different view, such as
that abortion is wong, evil, or sinply a matter of conveni ence,

what nust a physician tell the patient about the nature of

abortion. In short, nust he give his point of view, the State’s
or the patient’s perspective, or all three? O nust he play
t heol ogian and give the religious perspective? If so, which

religion, his own, the patient’s, a cross-section of religious
and phil osophical views? There is nothing in a physician’s
training to qualify him to answer such a question from a
phi | osophi cal, bioethical, religious, or netaphysical point of
Vi ew. Whien the State governnent changes, nust the physician
then give a different point of view about the nature of abortion
to fit the <current ideology in order to avoid crimna

prosecution and to keep his |icense?

And how does a physician under The Act describe the
alternatives? What are the alternatives cont enpl at ed?
Childbirth? Adoption? |If a pregnancy is the result of rape,
i ncest or sone other unfortunate circunstance, does the physician
under The Act then give a different explanation of the nature of
abortion and the alternatives? If a couple has been trying to

produce offspring for twenty years, does he say that childbirth



is a blessed event? Should he still describe the alternative of

childbirth as a blessed event if the couple is not married? | f
the pregnant woman is a fourteen year old girl, does the
physician still describe the alternative of childbirth as a
bl essed event ? What if the young girl | ooks upon the pregnancy

with dread, and fears the social ostracismfromher peers and the
possibility of having to drop out of school to raise a child?
What if her pregnancy was the result of crimnal conduct, such as
rape or incest, how does the physician describe the nature of a
term nation of pregnancy and its alternatives in this situation?
The Act provides no helpful hints in order to assist the
physician in determning these and a nyriad of other questions
not addressed, or apparently not even contenplated by those who
pronmul gated this | aw.

The Act is also unconstitutionally vague where it attenpts
to advise a physician under what circunstances he can perform a
termnation of pregnancy wthout inforned consent on an
unconsci ous worman to protect her health. Appel | ants cont end,
“Well | think that that's really sonmething to be fleshed out in
the litigation of this case. | don’t think that that's really
rel evant to the issue of whether or not Plaintiff is entitled to
a prelimnary injunction.” (T-58:6-10). Again our constitution
prohi bits such a cavalier attitude toward crim nal prosecution

the loss of one's professional license and the possible

10



inability of a woman to obtain vitally needed nedical care
because the doctors in a given field are afraid to perform a
necessary procedure because they are concerned that depending
upon how certain terns are “fleshed out” they may go to jail and

have to |l ook for a new job after they serve their tine.

B. Anong ot her fatal flaws, The Act defines the term
abortion, yet never uses this termin the body of The Act.
Instead the term “term nati on of pregnancy” is used throughout

The Act but this termis never defi ned.

The Act defines *“abortion” but never wuses the term
“abortion” in the body of The Act. I nstead, the Act uses the
term “termnation of pregnancy” throughout its provisions, but
never defines this term Thi s oversight does nore than sinply
reveal the sloppiness of the drafters of the |law and their haste
in promul gating The Act. This failure to define the principal
term used in The Act renders it inpossibly vague. Al'l of the
provisions of The Act are triggered by the “termnation of a
pregnancy” by a physician. Wthout defining the term “pregnancy”
or “termnation of pregnancy”, there is no way to determ ne when
a termnation of pregnancy takes place.

At the hearing held on July 1, 1997, it becane clear just
how serious this defect in the lawreally is (T-62:7-63:8).

The Court: How do you define ‘abortion’” in the
| aw and not use the word in the law? ...You don’t know?

11



t hat

Assistant Attorney General (AQ: I’m getting
predictable in nmy answers, aren’t 1|?

The Court: Ckay.

AG | do think, Your Honor, that term nation of
pregnancy by its comonly understood neani ng does not apply
to a case where a woman is no |onger pregnant and is having
a medical procedure to renove a dead fetus or is getting
birth control or something along those |ines.

| don’t think term nation of pregnancy can in any
way, shape or form be construed as—

The Court: Wll, an 1UD works by failure to
i mpl ant .

AG But again, | don’'t think that’s term nation
of a pregnancy. That’s a wonman who i s not pregnhant —

The Court: It’s the joining of a sperm and an
egg that doesn’'t plant.

AG. So then is the woman pregnant or not at that
poi nt ?

The Court: Medically, | assune they are.

AG I don’t know, it would seem to ne
- and t hen you get into t he

case of in vitro fertilization and you' re going back to Roe vs.
Wade and viability --

The Court: It’s a very difficult area to —

AG Yeah, and we’'re getting into a whole area

that is really beyond the scope of what we re addressing
t oday.

Several glaring concessions against interest are nade by

appellants in this exchange between appellants and the Court.

First

of all, appellants have no explanation for why the term

“abortion” is defined in The Act, but not used in the body of

12



The Act. More significantly, appellants, represented by the top
| egal officers in the State, ask the Court if a woman is
pregnant upon the joining of the egg and sperm but before
i npl antation. The assistant attorney general is not the only one
who cannot answer such a question. The appellants offer no
medical information in their brief or throughout the nearly
eight years of litigation to help solve this age old question.
The question is about as baffling as the age old conundrum of
“which canme first the chicken or the egg?’ In this case the
guestion that the defenders of the Act nust answer is “which
comes first the onset of pregnancy or the egg? However, the
guestion need not be answered to expose the vagueness and/or
inanity of The Act. If as Appellants concede the 1.UD.
term nates the union of an egg and a sperm then the appellants
are wong that the use of an 1.U D wuld not trigger the
requirements of The Act. If so, the Appellants are rather
confused about the definition of the term “termnation of
pregnancy” as are any others who attenpt to deci pher The Act.

The appellants also agree with the Court in this exchange
that this is a very difficult area. Perhaps, if The Act had
defined the correct terns, instead of ternms found nowhere in The
Act, this would not be difficult at all to understand. The fact
that the Attorney General’s office finds this a difficult area

confirms the vagueness of The Act, and nmakes it all the nore

13



unconstitutional and problematic to hold a physician crimnally
liable and subject to the loss of his license if he is no nore
successful than our State’'s top legal officer in deciphering the
meani ng of this indecipherable | aw

Anot her exchange at the hearing on prelimnary injunction
further denonstrates the conplete hopel essness of Appellant’s
position (T-63:22-64:6)

AG An 1UD is not a doctor termnating a
pregnancy. That’s a birth control device termnating a
pregnancy, assum ng the woman is considered pregnant at the
time the UD is working.

But as we all know, a birth control pil
prevents a wonman from producing an egg in the first place
or at |least when it works, at |east that’s ny understanding
of the birth control pill

The Court: | don’t think you' re so correct
on that, but let’s not get into the nedical part of it
(enmphasi s added).

Here, the Appellants state a so-called fact that “we all
know' which apparently, the Judge, as well as the nedical
communi ty, does not know. More inportantly, Appellants take a
position which flies in the face of the clear reading of the
I aw, and which shows once again how inpossibly vague this |aw
really is. Appellants claimthat the Act doesn’t apply to the
doctor’s providing an IUD device to a woman to term nate her

pregnancy, because an IUD is not a doctor termnating a
pr egnancy. That’s a birth control device termnating a

pregnancy..”This distinction ignores the clear provision of The

14



Act which holds that anyone participating in a termnation of
pregnancy w thout conmplying wth The Act wll face crimnal
prosecuti on. Apparently, the Attorney Ceneral’s office doesn't
believe that prescribing, fitting and providing an IUD neets the
definition of “actively participating” I n t he woman’ s
term nation of pregnancy as described in Paragraph (9)(a) of The
Act . If so, then the normal neaning of words do not apply to

The Act, and it is thus inpossible to interpret its provisions.

C. A physician has no way of know ng what the Act
requires himto do in order to “provide” the required
information to a woman.

The Act offers no guidance in helping a physician to
under stand what is neant under The Act by the requirenent that a
physician nust provide the information in the panphlet to a
wonman considering the term nation of her pregnancy. The Act
provides that a physician nust provide the information to a
wonan considering the termnation of her pregnancy “if she
chooses to view these materials”. It further provides a
term nation of pregnancy cannot be perforned in the State of
Florida unless “The woman acknow edges in witing, before the
termnation of pregnancy, that the information required to be

provided under this subsection has been provided.” The

15



i nconprehensibility of this provision was conceded by the
Appel lants in the foll ow ng exchange (T-56:4-10).

The Court: |Is that the State’s position that it’'s
okay if they're in a box in the |obby and there’'s a sign,
“Take this if you want”?

AG Again, Your Honor, | think it’s up to the

doctor to decide how to make the panphlet available to the
woman. We're not going to tell himhow to do that.

In this exchange, the appellants concede that “W’re not
going to tell him [the physician] how to do that [provide the
information to his patient]. Wiile this sounds like a very
conciliatory gesture towards the physician, in actuality, by
failing to provide any guidelines to the physicians and forcing
them to guess at what they nust do to conply with The Act, the
| aw does them no favors, and potentially holds them crimnally
liable and subject to the loss of their license to practice
nmedicine if they guess wong about what was intended by the
Legi sl ature when they enacted The Act. Mor eover, the patient
and physician’s assistants are also crimnally |iable under The
Act, if the physician makes the wong interpretation of the |aw
since they have “actively participated” in the termnation of a
pregnancy in violation of the requirenents of The Act (See
appendi x B to Appellants’ brief, p.4, paragraph (9)(a).

The Appellants becane so accustoned to telling the Court

they didn’t know how to interpret The Act that their counsel

16



even joked about her inability to understand anythi ng about The

Act while also conceding that a physician could not possibly be

expected to understand this exceptionally vague law (T-57:15-
25).

The Court: And so |I'm asking for three,

“Acknowl edges in witing before the termnation of the

pregnancy that the information required to be provided
under this subsection has been provided.”

Am | signing that yeah, | saw the box over there or
aml| signing that | read it or--

AG  Agai n—

The Court: You don’t know? Ckay.

AG "Il just rely on ny standard answer. I
guess I'Il just hit ‘play’ on the recording, but | don't

know t he answer to that (enphasis added).

In this exchange the Appellants admt that they are
i ncapabl e of understanding the nost basic concept under The Act,
i.e., what nust a physician do in order to conply with The Act
and provide the panphlet to a woman. Must the physician read
the panphlet to the woman, paraphrase it, make it available to
the woman who may read it if she so chooses, advise the woman to
read the panphlet or not read the panphl et, or nake the panphl et
avail able in sone other way. |f the panphlet is only printed in
English, and the patient speaks Spanish or Creole, can the
patient “acknowedge in witing before the termnation of
pregnancy, that the information required to be provided under
this subsection has been provided”?

| f a physician does not speak the | anguage of the patient,

must he learn the |anguage of the patient to conply with the

17



provision that he “orally, in person, informthe woman of” the

information required to be provided under The Act?

I11. The Act nmandates the bizarre and callous requirenent that in
the event of a mscarriage, the physician nmust detail the
pros and cons of renpval of the dead fetus and further
requi res that the physician provide a detail ed description of
the dead fetus as well as the alternatives to this
“term nation of pr egnancy” and much ot her grizzly
i nformati on.

Only one exception is mde to the obligation of the
physician to carry out the provisions of The Act, which is
contained in paragraph 8: EXCEPTION.- The provisions of this
section shall not apply to the performance of a procedure which
term nates a pregnancy in order to deliver a live child.

Wiile sonme may believe it is unnecessary to include this
“exception” to The Act because everyone knows that the nornma
delivery of a live child is not what is neant by a “term nation
of pregnancy”, since “term nation of pregnancy” is not described
in The Act, and since technically, a live birth does term nate a
pregnancy, the drafters of the law saw fit to include this
excepti on. Unfortunately, the drafters did not include an
exception “for the termnation of a pregnancy to deliver a dead
child”, i.e. a mscarriage. Thi s oversight was pointed out by
the Trial Judge who observed in her tenporary restraining order
that wunder The Act, wonen in Florida would “suffer needless

enotional stress in receiving needless information in cases

18



where a nedical necessity (i.e. mscarriage) has nandated the
termnation of a pregnancy. The legal principle, inclusio
unios est exclusio alterios, bears out the Trial Court’s
interpretation of The Act, which is the law of the case and

whi ch has never been chal | enged.

V. The Act provides msinformation, not information and thus
achi eves the opposite result as its intended purpose.

Judge Kathleen Kroll, who entered the tenporary

injunction after a lengthy hearing, determned that The Act
di ssemnated msinformation, not accurate information as was
presumably its intended purpose. “I't is the ‘truthfulness’ and
not ‘msleading’” aspect of the State’s ‘Interim Edition
brochure (Plaintiff’s Exhibit 1) which concerns the Court.”; ...
“I'f the main purpose of the law is to give know edge then it
woul d benefit all parties if that information was accurate and

not haphazardly gathered”...“The Court also finds the Plaintiffs

will suffer irreparable injury if the injunction is not granted
in that wonen seeking to term nate pregnancies will be subjected
to inaccurate and/or msleading information.. (Language from

Prelimnary Injunction entered July 2, 1997).

The Appellants have never attenpted to refute these
findings of the only trier of fact who has ever attenpted to
determne the accuracy of the information required to be

provi ded by physicians under The Act. Wiile the Appellants

19



enbarked on |engthy and extensive discovery efforts against the
Appel lees as they concede in their initial brief, Appellants
have offered no new testinony or evidence in nearly eight years
to refute the findings of Judge Kroll in this, or any other

respect .

V. There is no need for the Act

Appel l ants concede that the current |aw of consent in the
abortion context, is enforced very well and is a very effective
tool as currently utilized to give wonmen extensive infornmation
prior to obtaining an abortion in Florida (T-65:15-24).

Wiile the Appellants nake nany clains about how terrible
the consent forns are that are currently wutilized at one
facility in Florida, even if this were true, which Appellees
vigorously deny, this would have nothing to do with whether The
Act is necessary or serves any useful purpose. As indicated
above, Appellants concede that even w thout The Act, the current
| aws governing nedical consent are working well, especially in
t he abortion context. Appel I ants present no evidence that they
or anyone else has attenpted to utilize the existing abortion
consent laws to “cure” the alleged defective consent forns
formerly used at one abortion facility. If a physician were to
conmt nmalpractice or otherwse fail to conmply wth existing

law, this would not justify a change in the law, unless it was
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al l eged and proven that existing |aw would not provide a renedy
for the alleged w ongdoi ng.

In nearly eight years of |litigation over the
State’s efforts to rewite the nedical consent procedures for
abortion in Florida, Appellants have failed to produce a single
wi t ness, docunent, or evidence of any other kind indicating that
there exists even one woman who clains that she was not given
proper information or gave uninformed consent before undergoing
an abortion procedure. Repl acing a procedure which has worked
quite well, as Appellants concede from personal experience, with
a procedure which has been determned by the Trial Court to
provi de m sinfornmation, does not serve the public interest.

“The Court also finds the Plaintiffs wll suffer
irreparable injury if the injunction is not granted in that
wonen seeking to termnate pregnancies will be subjected to
i naccurate and/or msleading information, be subjected to costly
(both in tinme and enotion) delays waiting for physicians to
personally, orally give the information required, and suffer
needl ess enotional stress in receiving needless information in
cases where a nedical necessity (a mscarriage) has nandated the
termnation of a pregnancy.” Finally, it is as clear to this
Court as the forest is fromthe tree that the granting of this
prelimnary injunction wll not disserve the public interest

(Prelimnary Injunction entered July 2, 1997 p. 5-6).
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Since the entry of this tenporary injunction on July 2,
1997, not one scintilla of evidence has been introduced by
Appel l ants which would refute or even challenge in any way all

of the findings of the Trial Court.

VI. At the hearing on tenporary injunction, the assistant
attorney general was conpletely unable to answer virtually
all of the Trial Court’s inquiries about the neaning of the
| aw. She shoul d not be enbarrassed for her inability in this
regar d. None of the other assistant attorney generals have
been able to nmake heads or tails of this indecipherable |aw
ei t her.

To date, there has never been an answer even suggested to
the nyriad questions posed by the Trial Judge which the
assistant general could not answer. I nstead, appellants
enbarked on a fruitless and vexati ous course of discovery which
has nothing to do with any issue in this case. To date,
appel | ees have not produced one person who says that she was not
fully informed prior to giving her consent for an abortion and
nore inportantly, have failed to answer any of the basic
guestions naki ng enforcenent of The Act i npossi ble.

Appel l ee challenges the assistant attorney general once
again to answer the basic questions posed by the undersigned and
the Trial Court after a nearly eight year “pregnant silence”
regardi ng these inquiries. If the assistant in its reply brief
still can’t explain when “pregnancy” begins for the purposes of

defining “term nation of pregnancy”, under The Act, what does
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The Act require of a doctor and her patient in order for a woman
to “acknow edge in witing” that she has been “provided” wth
the information required by The Act, what nust a physician
convey to his patient about the “nature of abortion and the
alternatives” in order to conply with The Act, does a physician
need to provide al the information required by The Act in the
case of a mscarriage, and if not, why is this exception not
witten into The Act as the exception for a live birth is, what
light can the assistant attorney general shed on the information
contained in the panphlet to refute the uncontested findings of
the Trial Court that The Act provides msinformation and
confusion rather than correct information, and why does a |aw
whi ch defines “abortion” but not “term nation of pregnancy” only
refer to the undefined “term nation of “pregnancy” and never to
the defined “abortion” in The Act. Until the Attorney Genera

can answer these and a host of other questions raised by The
Act, appellees should spend their tinme helping the Legislature
craft a better law rather than continuing to try to defend a | aw
which has already been consistently rejected by the |ower
courts. |If there is nothing wong with the current |aw of
consent regarding abortion procedures as evidenced by the |ack
of evidence from even one woman in Florida who clains she was
not fully infornmed, the current abortion consent |aw should not

be tanpered with at all.
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CONCLUSI ON

The Act is unconstitutionally vague, is overbroad and works
against any valid State interest. The vagueness of this lawis
especially problematic, because it threatens to inpose crimna
penal ties against doctors and their patients, who attenpt to
exercise or to assist wonen in exercising their Dbasic,
fundanmental right to abortion. The plaintiffs are entitled to
recover their reasonable attorney’s fees and costs as determ ned
by the appellate court. This determination is strengthened by
the fact that the Plaintiffs in this case served the public
interest and protected the fundanental rights of wonen in the
State of Florida.

Therefore, the opinion of the Appellate Court should be
affirmed in all respects including the award of attorney’'s fees

and costs to the Plaintiffs.
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