I N THE SUPREME COURT OF FLORI DA

CASE. NO SCQ04- 2255

I N RE: AVENDMENTS TO
FLORI DA RULE OF CRI M NAL
PROCEDURE 3. 172

/

COMVENTS ON PROPOSED AMENDMENTS TO
FLORI DA RULE OF CRI M NAL PROCEDURE 3.172(c)

The Ofice of the Public Defender, Second Judicial
Circuit, through undersigned counsel, hereby submts the
followng coments to the Crimnal Procedure Rules
Comm tteess Amendnent to Rule 3.172(c).

1. Qur office greatly appreciates the work of the
Crimnal Procedure Rules Conmmttee and the positive steps
taken in the proposed anendnment to Rule 3.172(c) that would
address the need to inform crimnal defendants of the
possi bl e consequences of the Jimmy Ryce Act, Sections
394.910-931, Florida Statutes (2003).

2. Wile our office agrees wth the proposed
| anguage contained wthin proposed Rule 3.172(c)(9), we
woul d request additional |anguage that addresses Section
394.912(9)(h), Florida Statutes (2003).

3. In order to be committed as a sexual violent predator
under the Jimmy Ryce Act, one nust have a qualifying sexually

violent offense as enunerated in Section 394.912(9), Florida



Statutes (2003). Section 394.912(9)(h), Florida Statutes (2003)
includes in the definition of a sexually violent offense: Aany
crimnal act that, either at the tinme of sentencing for the
of fense or subsequently during civil commtnment proceedings
under this part, has been determ ned beyond a reasonabl e doubt
to have been sexually notivated.@ ASexually notivated@ neans that
one of the purposes for which the defendant conmmtted the crine
was for sexual gratification. Section 394.912(8), Florida
Statutes (2003).

4. Because there wll be instances wherein crimna
defendants will enter into pleas to lesser included offenses
that can later be determ ned beyond a reasonable doubt to have
been sexually notivated, it should be made clear that the plea
to a lesser included offense may subject the defendant to
involuntary civil commtnent as a sexually violent offender upon
conpl etion of his or her sentence.

5. For exanple, under the plain |anguage of the statute,
entering into a plea to aggravated battery as a |esser included
of fense of sexual battery with a deadly weapon is clearly a
qual i fying offense under Section 394.912(9)(h), Florida Statutes
(2003) that would subject an individual to the provisions of the
Jimry Ryce Act. The followi ng case from Leon County illustrates

this point.



6. Ernest Contrillo was charged by Information wth
Sexual Battery Wth a Deadly Wapon in Counts I|-111 and False
| mpri sonnent in Count 1V. On May 9, 2001 M. Contrillo entered

pleas of nolo contendere to the |lesser included offenses of

Aggravated Battery in Count I, to a lesser included offense of
Battery in Count Il, to a lesser included offense of Assault in
Count I11, and to the lesser included offense of Attenpted Fal se
| mprisonnent in Count |V In accordance wth the plea

agreenent, M. Contrillo was sentenced to a termof 18 nonths in
the Departnment of Corrections wth credit for 365 days tine
served followed by 3 years probation. (Appendix A Prior to his
release from the incarcerative portion of his sentence, on
Septenber 27, 2001, the State of Florida filed a Petition in the
Crcuit Court for M. Contrillos commtnent pursuant to the
Jimry Ryce Act, Chapter 394, Part V, Florida Statutes (1999).
(Appendix B) On Septenber 28, 2001, an Oder determning
probabl e cause was entered. (Appendix C

7. In light of the above exanple, the Ofice of the
Publ i c Defender, Second Judicial GCircuit, requests that proposed
Rule 3.172(c)(9) read as follows: that if the defendant pleads
guilty or nolo contendere, and the offense to which the
defendant is pleading is a sexually violent offense, or is any
crimnal act that has been determ ned beyond a reasonabl e doubt

to have been sexually notivated, or if the defendant has been



previously convicted of a sexually violent offense or any
crimnal act that has been determ ned beyond a reasonabl e doubt
to have been sexually notivated, the plea nay subject the
defendant to involuntary civil commtnent as a sexually violent
of f ender upon conpletion of his or her sentence.

WHEREFORE, undersigned counsel on behalf of the Ofice of
the Public Defender, Second Judicial Grcuit, supports the
proposed anendnent to Florida Rule of Crimnal Procedure
3.172(c) with the exception of the matter noted above.

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy of the foregoing has been
furnished to the Honorable Thomas H. Bateman 111, Leon County
Courthouse, 301 S. Monroe Street, Room 365-C, Tallahassee,
Florida 32301, on this day of January, 2005.

Respectful ly submtted,

ROBERT S. FRI EDVAN
Assi st ant Public Def ender
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