APPENDIX B

RULE 3.111. PROVIDING COUNSEL TO INDIGENTS

(@ When Counsel Provided. A person entitled to appointment of
counsel as provided herein shall have counsel appointed when the personis
formally charged with an offense, or as soon as feasible after custodial restraint, or
at the first appearance before a committing magistrate, whichever occurs earliest.

(b) CasesApplicable.

(1) Counsel shall be provided to indigent personsin all
prosecutions for offenses punishable by incarceration including appeals from the
conviction thereof. In the discretion of the court, counsel does not have to be
provided to an indigent person in a prosecution for a misdemeanor or violation of
amunicipal ordinanceif the judge, at least 15 days prior to trid, filesin the cause
awritten order of no incarceration certifying that the defendant will not be
incarcerated in the case pending trial or probation violation hearing, or as part of a
sentence after trial, guilty or nolo contendere plea, or probation revocation. This
15-day requirement may be waived by the defendant or defense counsel.

(A) If the court issues an order of no incarceration after
counsel has been appointed to represent the defendant, the court may discharge
appointed counsel unless the defendant isincarcerated or the defendant would be
substantially disadvantaged by the discharge of appointed counsel.

(B) If the court determines that the defendant would be
substantially disadvantaged by the discharge of appointed counsel, the court shall
either:

I not discharge appointed counsel; or
Ii.  discharge appointed counsel and allow the

defendant a reasonabl e time to obtain private counsel, or if the defendant elects to
represent himself or herself, areasonable time to prepare for trial.
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(C) If the court withdrawsits order of no incarceration, it
shall immediately appoint counsel if the defendant is otherwise eligible for the
services of the public defender. The court may not withdraw its order of no
Incarceration once the defendant has been found guilty or pled nolo contendere.

(2) Counsel may be provided to indigent personsin all proceedings
arising from the initiation of acriminal action against a defendant, including
postconviction proceedings and appeals therefrom, extradition proceedings,
mental competency proceedings, and other proceedings that are adversary in
nature, regardless of the designation of the court in which they occur or the
classification of the proceedings as civil or criminal.

(3) Counsel may be provided to a partially indigent person on
request, provided that the person shall defray that portion of the cost of
representation and the reasonabl e costs of investigation as he or sheis able
without substantial hardship to the person or the person's family, as directed by the
court.

(4) “Indigent” shall mean a person who is unable to pay for the
services of an attorney, including costs of investigation, without substantial
hardship to the person or the person's family; “partialy indigent” shall mean a
person unable to pay more than a portion of the fee charged by an attorney,
including costs of investigation, without substantial hardship to the person or the
person's family.

(5 Before appointing a public defender, the court shall:

(A) inform the accused that, if the public defender is
appointed, alien for the services rendered by the public defender may be imposed
under section 27.56, Florida Statutes,

(B) makeinquiry into the financial status of the accused in a
manner not inconsistent with the guidelines established by section 27.52, Florida
Statutes. The accused shall respond to the inquiry under oath;

(C) require the accused to execute an affidavit of insolvency
trrthefoermat-provided as required by section 27.52, Florida Statutes.
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(c) Duty of Booking Officer. In addition to any other duty, the officer
who commits a defendant to custody has the following duties:

(1) Theofficer shall immediately advise the defendant:
(A) of theright to counsel;

(B) that, if the defendant is unable to pay alawyer, one will
be provided immediately at no charge.

(2) If the defendant requests counsel or advises the officer that he
or she cannot afford counsel, the officer shall immediately and effectively place
the defendant in communication with the (office of) public defender of the circuit
in which the arrest was made.

(3) If the defendant indicates that he or she has an attorney or is
able to retain an attorney, the officer shall immediately and effectively place the
defendant in communication with the attorney or the Lawyer Referral Service of
the local bar association.

(4) The public defender of each judicial circuit may interview a
defendant when contacted by, or on behalf of, a defendant who is, or claimsto be,
indigent as defined by law.

(A) If thedefendant isin custody and reasonably appears to
be indigent, the public defender shall tender such advice asisindicated by the
facts of the case, seek the setting of areasonable bail, and otherwise represent the
defendant pending aformal judicial determination of indigency.

(B) If the defendant is at liberty on bail or otherwise not in
custody, the public defender shall elicit from the defendant only the information
that may be reasonably relevant to the question of indigency and shall immediately
seek aformal judicial determination of indigency. If the court finds the defendant
indigent, it shall immediately appoint counsel to represent the defendant.

(d) Waiver of Counsel.
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(1) Thefailure of adefendant to request appointment of counsel or
the announced intention of a defendant to plead guilty shall not, in itself,
constitute awaiver of counsel at any stage of the proceedings.

(2) A defendant shall not be considered to have waived the
assistance of counsel until the entire process of offering counsel has been
completed and a thorough inquiry has been made into both the accused's
comprehension of that offer and the accused's capacity to make a knowing and
intelligent waiver. Before determining whether the waiver is knowing and
intelligent, the court shall advise the defendant of the disadvantages and dangers
of self-representation.

(3) Regardless of the defendant's legal skills or the complexity of
the case, the court shall not deny a defendant's unequivocal request to represent
himself or herself, if the court makes a determination of record that the defendant
has made a knowing and intelligent waiver of the right to counsel.

(4) A waiver of counsel made in court shall be of record; awaiver
made out of court shall be in writing with not less than 2 attesting witnesses. The
witnesses shall attest the voluntary execution thereof.

(5 If awaiver isaccepted at any stage of the proceedings, the offer
of assistance of counsel shall be renewed by the court at each subsequent stage of
the proceedings at which the defendant appears without counsel.

(e) Withdrawal of Defense Counsel After Judgment and Sentence.
The attorney of record for a defendant in a criminal proceeding shall not be
relieved of any duties, nor be permitted to withdraw as counsel of record, except
with approval of the lower tribunal on good cause shown on written motion, until
after:
(1) thefiling of:
(A) anotice of appedl;

(B) astatement of judicial actsto be reviewed, if atranscript
will require the expenditure of public funds,
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(C) directionsto the clerk, if necessary; and

(D) adesignation of that portion of the reporter's transcript
that supports the statement of judicial acts to be reviewed, if atranscript will
require expenditure of public funds; or

(2) substitute counsel has been obtained or appointed, or a
statement has been filed with the appellate court that the appellant has exercised
the right to self-representation. In publicly funded cases, the public defender for
the local circuit court shall be appointed initially until the record is transmitted to
the appellate court; or

(3) thetime hasexpired for filing of anotice of appeal, and no
notice has been filed.

Orders allowing withdrawal of counsel are conditional, and counsel shall remain
of record for the limited purpose of representing the defendant in the lower
tribunal regarding any sentencing error that the lower tribunal is authorized to
address during the pendency of the direct appeal under rule 3.800(b)(2).

Committee Notes

1972 Adoption. Part 1 of the ABA Standard relating to providing defense
services deals with the general philosophy for providing criminal defense services
and while the committee felt that the philosophy should apply to the Florida Rules
of Criminal Procedure, the standards were not in such form to be the subject of
that particular rule. Since the standards deal with the national situation, contained
In them were aternative methods of providing defense services, i.e., assigned
counsel vs. defender system; but, Florida, already having a defender system, need
not be concerned with the assigned counsel system.

(@) Taken from thefirst sentence of ABA Standard 5.1. There was
considerable discussion within the committee concerning the time within which
counsel should be appointed and who should notify defendant's counsel. The
commentary in the ABA Standard under 5.1a, b, convinced the committee to adopt
the language here contained.
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(b) Standard 4.1 providesthat counsel should be provided in all criminal
cases punishable by loss of liberty, except those types where such punishment is
not likely to be imposed. The committee determined that the philosophy of such
standard should be recommended to the Florida Supreme Court. The committee
determined that possible deprivation of liberty for any period makes a case serious
enough that the accused should have the right to counsel.

(c) Based on the recommendation of ABA Standard 5.1b and the
commentary thereunder which provides that implementation of arule for
providing the defendant with counsel should not be limited to providing a means
for the accused to contact a lawyer.

(d) From standard 7.2 and the commentaries thereunder.

1980 Amendment. Modification of the existing rule (the addition of
(b)(5)(A)—C)) provides agreater degree of uniformity in appointing counsel to
indigent defendants. The defendant is put on notice of the lien for public defender
services and must give financial information under oath.

A survey of Floridajudicial circuits by the Committee on Representation of
Indigents of the Criminal Law Section (1978-79) disclosed the fact that several
circuits had no procedure for determining indigency and that there were circuitsin
which no affidavits of insolvency were executed (and no legal basis for
establishing or collecting lien monies).

1992 Amendment. In light of Sate v. District Court of Appeal of Florida,
First District, 569 So.2d 439 (Fla. 1990), in which the supreme court pronounced
that motions seeking belated direct appeal based on ineffective assistance of
counsel should be filed in the trial court pursuant to rule 3.850, the committee
recommends that rule 3.111(e) be amended to detail with specificity defense
counsel's duties to perfect an appeal prior to withdrawing after judgment and
sentence. The present provision merely notes that such withdrawal is governed by
Florida Rule of Appellate Procedure 9.140(b)(3).

1998 Amendment. The amendments to (d)(2)—(3) were adopted to reflect

Sate v. Bowen, 698 So.2d 248 (Fla. 1997), which implicitly overruled Cappetta v.
Sate, 204 So.2d 913 (Fla. 4th DCA 1967), rev'd on other grounds 216 So.2d 749
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(Fla. 1968). See Fitzpatrick v. Wainwright, 800 F.2d 1057 (11th Cir. 1986), for a
list of factors the court may consider. See also McKaskle v. Wiggins, 465 U.S. 168,
104 S.Ct. 944, 79 L.Ed.2d 122 (1984), and Savage v. Estelle, 924 F.2d 1459 (9th
Cir. 1990), cert. denied 501 U.S. 1255, 111 S.Ct. 2900, 115 L.Ed.2d 1064 (1992),
which suggest that the defendant's right to self-representation is limited when the
defendant is not able or willing to abide by the rules of procedure and courtroom
protocol.

2000 Amendment. Thisrule applies only to judicial proceedings and is
inapplicable to investigative proceedings and matters. See rule 3.010.

2002 Amendment. Indigent defendants are entitled to counsel if they are
either currently in custody or might be incarcerated in their case. See Alabama v.
Shelton, 122 S.Ct. 1764, 1767 (2002) (Sixth Amendment forbids imposition of
suspended sentence that may “end up in the actual deprivation of a person's
liberty” unless defendant accorded “the guiding hand of counsel”). See also Tur v.
Sate, 797 So. 2d 4 (Fla. 3d DCA 2001) (uncounseled pleato criminal charge
cannot result in jail sentence based on violation of probationary sentence for that
charge); Harrisv. Sate, 773 So.2d 627 (Fla. 4th DCA 2000).

Discharge of the public defender based on an order certifying no
Incarceration that is entered after the public defender has already spent
considerable time and resources investigating the case and preparing a defense
may leave the defendant “in a position worse than if no counsel had been
appointed in the first place.” Satev. Ull, 642 So. 2d 721, 724 (Fla. 1994).

In determining whether a defendant's due process rights would be violated
by the discharge of the public defender, the court should consider all of the
relevant circumstances, including, but not limited to:

1.  Thestage of the proceedings at which the order of no incarceration is
entered.

2. The extent of any investigation and pretrial preparation by the public
defender.

3. Any prgjudice that might result if the public defender is discharged.

4, The nature of the case and the complexity of the issues.

5.  Therelationship between the defendant and the public defender.

Appendix B, page 7



Counsel may be provided to indigent personsin all other proceedingsin, or
arising from, acriminal case and the court should resolve any doubtsin favor of
the appointment of counsel for the defendant. See Grahamv. Sate, 372 So. 2d
1363, 1365 (Fla. 1979).

See form found at Fla.R.Crim.P. 3.994.

2004 Amendment. See Affidavit of Indigent Status, as provided by Inre
Approval of Formfor Use by Clerks Of the Circuit Courts Pursuant to Rule 10-
2.1(a) of the Rules Regulating the Florida Bar, No. SC04-994, 29 Fla. L. Weekly
S384 (Fla. June 17, 2004).
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RULE 3.172. ACCEPTANCE OF GUILTY OR NOLO CONTENDERE
PLEA

(@ Voluntariness, Factual Basis. Before accepting a plea of guilty or
nolo contendere, the trial judge shall be satisfied that the pleais voluntarily
entered and that there is afactual basisfor it. Counsel for the prosecution and the
defense shall assist the trial judge in this function.

(b) Open Court. All pleas shall be taken in open court, except that when
good cause is shown a plea may be taken in camera.

(c) Determination of Voluntariness. Except when a defendant is not
present for a plea, pursuant to the provisions of rule 3.180(d), the trial judge
should, when determining voluntariness, place the defendant under oath and shall
address the defendant personally and shall determine that he or she understands:

(1) thenature of the charge to which the pleais offered, the
mandatory minimum penalty provided by law, if any, and the maximum possible
penalty provided by law;

(2) if the defendant is not represented by an attorney, that the
defendant has the right to be represented by an attorney at every stage of the
proceeding against him or her and, if necessary, one will be appointed to represent
him or her;

(3) that the defendant has the right to plead not guilty or to persist
in that pleaif it has already been made and that the defendant has the right to be
tried by ajury and at that trial has the right to the assistance of counsel, the right to
compel attendance of witnesses on his or her behalf, the right to confront and
cross-examine witnesses against him or her, and the right not to be compelled to
Incriminate himself or herself;

(4) thatif the defendant pleads guilty, or nolo contendere without
express reservation of the right to appeal, he or she gives up the right to appeal all
matters relating to the judgment, including the issue of guilt or innocence, but does
not impair the right to review by appropriate collateral attack;
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(5 that if the defendant pleads guilty or is adjudged guilty after a
plea of nolo contendere there will not be afurther trial of any kind, so that by
pleading guilty or nolo contendere he or she waivestheright to atrial;

(6) that if the defendant pleads guilty or nolo contendere, the trial
judge may ask the defendant questions about the offense to which he or she has
pleaded, and if the defendant answers these questions under oath, on the record,
and in the presence of counsel, the answers may later be used against him or her in
a prosecution for perjury;

(7) the complete terms of any plea agreement, including
gpecifically all obligations the defendant will incur as a result; aned

(8) thatif heor she pleads guilty or nolo contendere the trial judge
must inform him or her that, if he or she is not a United States citizen, the plea
may subject him or her to deportation pursuant to the laws and regulations
governing the United States Immigration and Naturalization Service. It shall not
be necessary for thetrial judge to inquire as to whether the defendant is a United
States citizen, as this admonition shall be given to all defendantsin all cases:, and

(9) that if the defendant pleads guilty or nolo contendere, and the
offense to which the defendant is pleading is a sexually violent offense, or if the
defendant has been previously convicted of a sexually violent offense, the plea
may subject the defendant to involuntary civil commitment as a sexually violent
offender upon completion of his or her sentence.

(d) Acknowledgment by Defendant. Before the trial judge accepts a
guilty or nolo contendere plea, the judge must determine that the defendant either
(1) acknowledges his or her guilt or (2) acknowledges that he or she feelsthe plea
to bein his or her best interest, while maintaining his or her innocence.

(e) Proceedingsof Record. The proceedings at which a defendant pleads
guilty or nolo contendere shall be of record.

(f)  Withdrawal of Plea Offer or Negotiation. No plea offer or

negotiation is binding until it is accepted by the trial judge formally after making
al theinquiries, advisements, and determinations required by thisrule. Until that
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time, it may be withdrawn by either party without any necessary justification.

(g0 Withdrawal of Plea When Judge Does Not Concur. If thetrial
judge does not concur in atendered plea of guilty or nolo contendere arising from
negotiations, the plea may be withdrawn.

(h)  Evidence. Except as otherwise provided in this rule, evidence of an
offer or apleaof guilty or nolo contendere, later withdrawn, or of statements made
In connection therewith, is not admissible in any civil or criminal proceeding
against the person who made the plea or offer.

(i)  Prgudice. Failureto follow any of the proceduresin this rule shall
not render a plea void absent a showing of prejudice.

Committee Notes

1977 Adoption. New in Florida. In view of the supreme court's emphasis on
the importance of this procedure as set forth in Williams v. Sate, 316 So.2d 267
(Fla. 1975), the committee felt it appropriate to expand the language of former rule
3.170(j) (deleted) and establish a separate rule. Incorporates Federal Rule of
Criminal Procedure 11(c) and allows for pleas of convenience as provided in
North Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 162 (1970).

(@), (b) Mandatory record of voluntariness and factual predicateis
proper responsibility of counsel aswell as the court.

(o)(iv) Thiswaiver of right to appeal is a change from the proposed
amendments to the rules of criminal procedure now pending. A sentence if lawful
IS not subject to appellate review; ajudgment, however, is. The committee was of
the opinion that the proposed rule should be expanded to include awaiver of
appeal from the judgment as well as the sentence. Waivers of appeal have been
approved. United States ex rel. Amuso v. LaValle, 291 F.Supp. 383 (E.D.N.Y.
1968), aff'd 427 F.2d 328 (2d Cir. 1970); Sate v. Gibson, 68 N.J. 499, 348 A.2d
769 (1975); People v. Williams, 36 N.Y.2d 829, 370 N.Y.S.2d 904, 331 N.E.2d
684 (1975).

(vii) Requiresthe court to explain the plea agreement to the defendant,
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including conditions subsequent such as conditions of probation.

(e) Providesareadily available record (either oral or by use of standard
forms) in all cases where afelony is charged.

(h)  Rewording of federal rule 11(e)(6).

2004 Amendment. Rule 3.172(c)(9) added. See section 394.910, et seq.,
Fla. Stat.; and Sate v. Harris, 29 Fla. L. Weekly S230 (Fla. May 13, 2004).
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RULE 3.220. DISCOVERY

(@ Notice of Discovery. After the filing of the charging document, a
defendant may elect to participate in the discovery process provided by these
rules, including the taking of discovery depositions, by filing with the court and
serving on the prosecuting attorney a“Notice of Discovery” which shall bind both
the prosecution and defendant to all discovery procedures contained in these rules.
Participation by a defendant in the discovery process, including the taking of any
deposition by a defendant or the filing of a public records request under chapter
119, Florida Statutes, for law enforcement records relating to the defendant's
pending prosecution, which are nonexempt as a result of a codefendant's
participation in discovery, shall be an election to participate in discovery and
triggers areciprocal discovery obligation for the defendant. If any defendant
knowingly or purposely shares in discovery obtained by a codefendant, the
defendant shall be deemed to have elected to participate in discovery.

(b)  Prosecutor's Discovery Obligation.

(1) Within 15 days after service of the Notice of Discovery, the
prosecutor shall serve awritten Discovery Exhibit which shall discloseto the
defendant and permit the defendant to inspect, copy, test, and photograph the
following information and material within the state’ s possession or control:

(A) alist of the names and addresses of all persons known to
the prosecutor to have information that may be relevant to any offense charged or
any defense thereto, or to any similar fact evidence to be presented at trial under
section 90.404(2), Florida Statutes. The names and addresses of persons listed
shall be clearly designated in the following categories:

(i) Category A. These witnesses shall include (1) eye
witnesses, (2) alibi witnesses and rebuttal to alibi witnesses, (3) witnesses who
were present when arecorded or unrecorded statement was taken from or made by
adefendant or codefendant, which shall be separately identified within this
category, (4) investigating officers, (5) witnesses known by the prosecutor to have
any material information that tends to negate the guilt of the defendant as to any
offense charged, (6) child hearsay witnesses, and (7) expert witnesses who have
not provided a written report and a curriculum vitae or who are going to testify to
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test results or give opinions that will have to meet the test set forth in Fryev.
United States, 293 F. 1013 (D.C. Cir. 1923).

(i) Category B. All witnesses not listed in either
Category A or Category C.

(iii) Category C. All witnesses who performed only
ministerial functions or whom the prosecutor does not intend to call at trial and
whose involvement with and knowledge of the caseisfully set out in a police
report or other statement furnished to the defense;

(B) the statement of any person whose nameisfurnishedin
compliance with the preceding subdivision. The term “statement” as used herein
includes awritten statement made by the person and signed or otherwise adopted
or approved by the person and also includes any statement of any kind or manner
made by the person and written or recorded or summarized in any writing or
recording. The term “statement” is specifically intended to include all police and
Investigative reports of any kind prepared for or in connection with the case, but
shall not include the notes from which those reports are compiled;

(C) any written or recorded statements and the substance of
any oral statements made by the defendant, including a copy of any statements
contained in police reports or report summaries, together with the name and
address of each witness to the statements,

(D) any written or recorded statements and the substance of
any oral statements made by a codefendant if thetrial isto be ajoint one;

(E) those portions of recorded grand jury minutes that
contain testimony of the defendant;

(F) any tangible papers or objects that were obtained from or
belonged to the defendant;

(G) whether the state has any material or information that has
been provided by a confidential informant;
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(H) whether there has been any electronic surveillance,
including wiretapping, of the premises of the defendant or of conversations to
which the defendant was a party and any documents rel ating thereto;

()  whether there has been any search or seizure and any
documents relating thereto;

(J)  reports or statements of experts made in connection with
the particular case, including results of physical or mental examinations and of
scientific tests, experiments, or comparisons, and

(K) any tangible papers or objects that the prosecuting
attorney intends to use in the hearing or trial and that were not obtained from or
that did not belong to the defendant.

(2) If the court determines, in camera, that any police or
Investigative report contains irrelevant, sensitive information or information
interrelated with other crimes or criminal activities and the disclosure of the
contents of the police report may seriously impair law enforcement or jeopardize
the investigation of those other crimes or activities, the court may prohibit or
partially restrict the disclosure.

(3) The court may prohibit the state from introducing into evidence
any of the foregoing material not disclosed, so as to secure and maintain fairness
in the just determination of the cause.

(4) Assoon as practicable after the filing of the charging document
the prosecutor shall disclose to the defendant any material information within the
state's possession or control that tends to negate the guilt of the defendant as to
any offense charged, regardless of whether the defendant has incurred reciprocal
discovery obligations.

(c) Disclosureto Prosecution.

(1) After thefiling of the charging document and subject to
constitutional limitations, the court may require a defendant to:
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(A) appear in alineup;
(B) speak for identification by witnesses to an offense;
(C) befingerprinted;

(D) posefor photographs not involving re-enactment of a
scene;

(E) tryonarticlesof clothing;

(F) permit the taking of specimens of material under the
defendant's fingernalils;

(G) permit the taking of samples of the defendant's blood,
hair, and other materials of the defendant's body that involves no unreasonable
intrusion thereof;

(H) provide specimens of the defendant's handwriting; and

()  submit to areasonable physical or medical inspection of
the defendant's body.

(2) If the personal appearance of adefendant isrequired for the
foregoing purposes, reasonable notice of the time and location of the appearance
shall be given by the prosecuting attorney to the defendant and his or her counsel.
Provisions may be made for appearances for such purposes in an order admitting a
defendant to bail or providing for pretrial release.

(d) Defendant’sObligation.
(1) If adefendant electsto participate in discovery, either through
filing the appropriate notice or by participating in any discovery process, including

the taking of adiscovery deposition, the following disclosures shall be made:

(A)  Within 15 days after receipt by the defendant of the
Discovery Exhibit furnished by the prosecutor pursuant to subdivision (b)(1)(A) of
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this rule, the defendant shall furnish to the prosecutor a written list of the names
and addresses of all witnesses whom the defendant expectsto call as witnesses at
thetrial or hearing. When the prosecutor subpoenas a witness whose name has
been furnished by the defendant, except for trial subpoenas, the rules applicable to
the taking of depositions shall apply.

(B) Within 15 days after receipt of the prosecutor's
Discovery Exhibit the defendant shall serve awritten Discovery Exhibit which
shall disclose to and permit the prosecutor to inspect, copy, test, and photograph
the following information and material that isin the defendant's possession or
control:

(i)  thestatement of any person listed in subdivision
(d)(1)(A), other than that of the defendant;

(i)  reports or statements of experts madein
connection with the particular case, including results of physical or mental
examinations and of scientific tests, experiments, or comparisons; and

(iif) any tangible papers or objects that the defendant
intends to use in the hearing or trial.

(2) The prosecutor and the defendant shall perform their
obligations under this rule in amanner mutually agreeable or as ordered by the
court.

(3) Thefiling of amotion for protective order by the prosecutor
will automatically stay the times provided for in this subdivision. If a protective
order is granted, the defendant may, within 2 days thereafter, or at any time before
the prosecutor furnishes the information or material that is the subject of the
motion for protective order, withdraw the defendant's notice of discovery and not
be required to furnish reciprocal discovery.

(e) Restricting Disclosure. The court on its own initiative or on motion
of counsel shall deny or partially restrict disclosures authorized by thisruleif it
finds there is a substantial risk to any person of physical harm, intimidation,
bribery, economic reprisals, or unnecessary annoyance or embarrassment resulting

Appendix B, page 17



from the disclosure, that outweighs any usefulness of the disclosure to either party.

(f)  Additional Discovery. On ashowing of materiality, the court may
require such other discovery to the parties as justice may require.

(g0 MattersNot Subject to Disclosure.

(1) Work Product. Disclosure shall not be required of legal
research or of records, correspondence, reports, or memorandato the extent that
they contain the opinions, theories, or conclusions of the prosecuting or defense
attorney or members of their legal staffs.

(2) Informants. Disclosure of aconfidential informant shall not be
required unless the confidential informant is to be produced at a hearing or trial or
afailureto disclose the informant's identity will infringe the constitutional rights
of the defendant.

(h) Discovery Depositions.

(1) Generally. At any time after the filing of the charging
document any party may take the deposition upon oral examination of any person
authorized by thisrule. A party taking a deposition shall give reasonable written
notice to each other party and shall make a good faith effort to coordinate the date,
time, and location of the deposition to accommodate the schedules of other parties
and the witness to be deposed. The notice shall state the time and the location
where the deposition is to be taken, the name of each person to be examined, and a
certificate of counsel that a good faith effort was made to coordinate the
deposition schedule. After notice to the parties the court may, for good cause
shown, extend or shorten the time and may change the location of the deposition.
Except as provided herein, the procedure for taking the deposition, including the
scope of the examination, and the issuance of a subpoena (except a subpoena
duces tecum) for deposition by an attorney of record in the action, shall be the
same as that provided in the Florida Rules of Civil Procedure. Any deposition
taken pursuant to this rule may be used by any party for the purpose of
contradicting or impeaching the testimony of the deponent as awitness. The trial
court or the clerk of the court may, upon application, issue subpoenas for the
persons whose depositions are to be taken. In any case, including multiple
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defendants or consolidated cases, no person shall be deposed more than once
except by consent of the parties or by order of the court issued on good cause
shown. A witness who refuses to obey a duly served subpoena may be adjudged in
contempt of the court from which the subpoena issued.

(A) The defendant may, without leave of court, take the
deposition of any witness listed by the prosecutor as a Category A witness or listed
by a co-defendant as awitness to be called at ajoint trial or hearing. After receipt
by the defendant of the Discovery Exhibit, the defendant may, without leave of
court, take the deposition of any unlisted witness who may have information
relevant to the offense charged. The prosecutor may, without leave of court, take
the deposition of any witness listed by the defendant to be called at atrial or
hearing.

(B) No party may take the deposition of awitness listed by
the prosecutor as a Category B witness except upon leave of court with good cause
shown. In determining whether to allow a deposition, the court should consider the
consequences to the defendant, the complexities of the issuesinvolved, the
complexity of the testimony of the witness (e.g., experts), and the other
opportunities available to the defendant to discover the information sought by
deposition.

(C) A witnesslisted by the prosecutor as a Category C
witness shall not be subject to deposition unless the court determines that the
witness should be listed in another category.

(D) No deposition shall be taken in a case in which the
defendant is charged only with a misdemeanor or a criminal traffic offense when
all other discovery provided by this rule has been complied with unless good cause
can be shown to the trial court. In determining whether to allow a deposition, the
court should consider the consequences to the defendant, the complexity of the
issues involved, the complexity of the witness' testimony (e.g., experts), and the
other opportunities available to the defendant to discover the information sought
by deposition. However, this prohibition against the taking of depositions shall not
be applicable if following the furnishing of discovery by the defendant the state
then takes the statement of alisted defense witness pursuant to section 27.04,
Florida Statutes.
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(2) Transcripts. No transcript of adeposition for which a county
may be obligated to expend funds shall be ordered by a party unlessitis:

(A) agreed between the state and any defendant that the
deposition should be transcribed and a written agreement certifying that the
deposed witness is material or specifying other good causeis filed with the court
or

(B) ordered by the court on a showing that the deposed
witness is material or on showing of good cause.

Thisrule shall not apply to applications for reimbursement of costs pursuant to
section 939.06, Florida Statutes, and article |, section 9, of the Florida
Constitution.

(3) Location of Deposition. Depositions of witnesses residing in
the county in which thetrial isto take place shall be taken in the building in which
thetrial shall be held, such other location asis agreed on by the parties, or a
location designated by the court. Depositions of witnesses residing outside the
county in which thetrial isto take place shall be taken in a court reporter's office
in the county or state in which the witness resides, such other location asis agreed
on by the parties, or alocation designated by the court.

(4) Depositions of Sensitive Witnesses. Depositions of children
under the age of 16 shall be videotaped unless otherwise ordered by the court. The
court may order the videotaping of a deposition or the taking of a deposition of a
witness with fragile emotional strength to be in the presence of thetrial judge or a
special master.

(5 Depositions of Law Enfor cement Officers. Subject to the
general provisions of subdivision (h)(1), law enforcement officers shall appear for
deposition, without subpoena, upon written notice of taking deposition delivered
at the address of the law enforcement agency or department, or an address
designated by the law enforcement agency or department, five days prior to the
date of the deposition. Law enforcement officers who fail to appear for deposition
after being served notice are subject to contempt proceedings.
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(6) Witness Coordinating Office/Notice of Taking Deposition. If
awitness coordinating office has been established in the jurisdiction pursuant to
applicable Florida Statutes, the deposition of any witness should be coordinated
through that office. The witness coordinating office should attempt to schedule the
depositions of awitness at atime and location convenient for the witness and
acceptable to the parties.

(7) Defendant's Physical Presence. A defendant shall not be
physically present at a deposition except on stipulation of the parties or as
provided by thisrule. The court may order the physical presence of the defendant
on a showing of good cause. The court may consider (A) the need for the physical
presence of the defendant to obtain effective discovery, (B) the intimidating effect
of the defendant's presence on the witness, if any, (C) any cost or inconvenience
which may result, and (D) any alternative electronic or audio/visual means
available,

(8) Telephonic Statements. On stipulation of the parties and the
consent of the witness, the statement of alaw enforcement officer may be taken by
telephonein lieu of the deposition of the officer. In such case, the officer need not
be under oath. The statement, however, shall be recorded and may be used for
impeachment at trial as a prior inconsistent statement pursuant to the Florida
Evidence Code.

(i)  Investigations Not to Be Impeded. Except as is otherwise provided
as to matters not subject to disclosure or restricted by protective orders, neither the
counsel for the parties nor other prosecution or defense personnel shall advise
persons having relevant material or information (except the defendant) to refrain
from discussing the case with opposing counsel or showing opposing counsel any
relevant material, nor shall they otherwise impede opposing counsel's
investigation of the case.

()  Continuing Duty to Disclose. If, subsequent to compliance with the
rules, a party discovers additional witnesses or material that the party would have
been under a duty to disclose or produce at the time of the previous compliance,
the party shall promptly disclose or produce the witnesses or material in the same
manner as required under these rules for initial discovery.
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(k) Court May Alter Times. The court may alter the times for
compliance with any discovery under these rules on good cause shown.

()  Protective Orders.

(1) Motion to Restrict Disclosure of Matters. On a showing of
good cause, the court shall at any time order that specified disclosures be
restricted, deferred, or exempted from discovery, that certain matters not be
inquired into, that the scope of the deposition be limited to certain matters, that a
deposition be sealed and after being sealed be opened only by order of the court,
or make such other order asis appropriate to protect a witness from harassment,
unnecessary inconvenience, or invasion of privacy, including prohibiting the
taking of adeposition. All material and information to which a party is entitled,
however, must be disclosed in time to permit the party to make beneficial use of it.

(2) Motionto Terminateor Limit Examination. At any time
during the taking of a deposition, on motion of a party or of the deponent, and
upon a showing that the examination is being conducted in bad faith or in such
manner as to unreasonably annoy, embarrass, or oppress the deponent or party, the
court in which the action is pending or the circuit court where the deposition is
being taken may (1) terminate the deposition, (2) limit the scope and manner of the
taking of the deposition, (3) limit the time of the deposition, (4) continue the
deposition to alater time, (5) order the deposition to be taken in open court, and,
in addition, may (6) impose any sanction authorized by thisrule. If the order
terminates the deposition, it shall be resumed thereafter only upon the order of the
court in which the action is pending. Upon demand of any party or deponent, the
taking of the deposition shall be suspended for the time necessary to make a
motion for an order.

(m) In Cameraand Ex Parte Proceedings.
(1) Any person may move for an order denying or regulating
disclosure of sensitive matters. The court may consider the matters contained in

the motion in camera.

(2) Upon request, the court shall allow the defendant to make an ex
parte showing of good cause for taking the deposition of a Category B witness.
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(3) A record shall be made of proceedings authorized under this
subdivision. If the court enters an order granting relief after an in camera
Inspection or ex parte showing, the entire record of the proceeding shall be sealed
and preserved and be made available to the appellate court in the event of an

appeal.

(n) Sanctions.

(1) If, at any time during the course of the proceedings, it is
brought to the attention of the court that a party has failed to comply with an
applicable discovery rule or with an order issued pursuant to an applicable
discovery rule, the court may order the party to comply with the discovery or
Inspection of materials not previously disclosed or produced, grant a continuance,
grant amistrial, prohibit the party from calling a witness not disclosed or
introducing in evidence the material not disclosed, or enter such other order asit
deems just under the circumstances.

(2)  Willful violation by counsel or a party not represented by
counsel of an applicable discovery rule, or an order issued pursuant thereto, shall
subject counsel or the unrepresented party to appropriate sanctions by the court.
The sanctions may include, but are not limited to, contempt proceedings against
the attorney or unrepresented party, as well as the assessment of costsincurred by
the opposing party, when appropriate.

(3) Every request for discovery or response or objection, including
anotice of deposition made by a party represented by an attorney, shall be signed
by at least 1 attorney of record in the attorney's individual name, whose address
shall be stated. A party who is not represented by an attorney shall sign the
request, response, or objection and list his or her address. The signature of the
attorney or party constitutes a certification that the signer has read the request,
response, or objection and that to the best of the signer's knowledge, information,
or belief formed after areasonable inquiry itis:

(A) consistent with these rules and warranted by existing law

or agood faith argument for the extension, modification, or reversal of existing
law;
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(B) not interposed for any improper purpose, such as to
harass or to cause unnecessary delay or needless increase in the cost of litigation;
and

(C) not unreasonable or unduly burdensome or expensive,
given the needs of the case and the importance of the issues at stake in the
litigation.

If arequest, response, or objection isnot signed, it shall be stricken unless it
Is signed promptly after the omission is called to the attention of the party making
the request, response, or objection, and a party shall not be obligated to take any
action with respect to it until it is signed.

If acertification is made in violation of thisrule, the court, on motion or on
its own initiative, shall impose on the person who made the certification, the firm
or agency with which the person is affiliated, the party on whose behalf the
request, response, or objection is made, or any or all of the above an appropriate
sanction, which may include an order to pay the amount of the reasonable
expenses incurred because of the violation, including a reasonable attorney's fee.

(o) Costsof Indigents. After adefendant is adjudged insolvent, the
reasonabl e costsincurred in the operation of these rules shall be taxed as costs

against the eetnty state.

(p) Pretrial Conference.

(1) Thetria court may hold 1 or more pretrial conferences, with
trial counsel present, to consider such matters aswill promote afair and
expeditious trial. The defendant shall be present unless the defendant waives this
In writing.

(2) The court may set, and upon the request of any party shall set, a
discovery schedule, including a discovery cut-off date, at the pretrial conference.

Committee Notes

1968 Adoption.
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(a)(1) Thisissubstantially the same as section 925.05, Florida Statutes.

(a)(2) Thisisnew and allows a defendant rights which he did not have, but
must be considered in light of subdivision (c).

(a)(3) Thisisasdlight enlargement upon the present practice; however, from
apractical standpoint, it is not an enlargement, but merely a codification of section
925.05, Florida Statutes, with respect to the defendant's testimony before a grand

jury.

(b) Thisisarestatement of section 925.04, Florida Statutes, except for
the change of the word “may” to “shall.”

(c) Thisisnew and affords discovery to the state within the trial judge's
discretion by allowing the trial judge to make discovery under (a)(2) and (b)
conditioned upon the defendant giving the state some information if the defendant
has it. This affords the state some area of discovery which it did not previously
have with respect to (b). A question was raised concerning the effect of (a)(2) on
FBI reports and other reports which are submitted to a prosecutor as “confidential”
but it was agreed that the interests of justice would be better served by allowing
thisrule and that, after the appropriate governmental authorities are made aware of
the fact that their reports may be subject to compulsory disclosure, no harm to the
state will be done.

(d) and (e) Thisgivesthe defendant optional procedures. (d) issimply a
codification of section 906.29, Florida Statutes, except for the addition of
“addresses.” The defendant is allowed this procedure in any event. (e) affords the
defendant the additional practice of obtaining all of the state's witnesses, as
distinguished from merely those on whose evidence the information, or
indictment, is based, but only if the defendant iswilling to give the state alist of
all defense witnesses, which must be done to take advantage of thisrule. The
confidential informant who is to be used as a witness must be disclosed; but it was
expressly viewed that this should not otherwise overrule present case law on the
subject of disclosure of confidential informants, either where disclosure is required
or not required.

(f)  Thisisnew and is a compromise between the philosophy that the
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defendant should be allowed unlimited discovery depositions and the philosophy
that the defendant should not be allowed any discovery depositions at all. The
purpose of the ruleisto afford the defendant relief from situations when witnesses
refuse to “cooperate” by making pretrial disclosuresto the defense. It was
determined to be necessary that the written signed statement be a criterion because
thisis the only way witnesses can be impeached by prior contradictory statements.
The word “cooperate”’ was intentionally left in the rule, although the word isa
loose one, so that it can be given aliberal interpretation, i.e., awitness may clam
to be available and yet never actually submit to an interview. Some express the
view that the defendant is not being afforded adequate protection because the
cooperating witness will not have been under oath, but the subcommittee felt that
the only alternative would be to make unlimited discovery depositions available to
the defendant which was a view not approved by a mgority of the subcommittee.
Each minority is expressed by the following alternative proposals:

Alternative Proposal (1): When a person is charged with an offense, at any
time after the filing of the indictment, information, or affidavit upon which the
defendant is to be tried, such person may take the deposition of any person by
deposition upon oral examination for the purpose of discovery. The attendance of
witnesses may be compelled by the use of subpoenas as provided by law. The
deposition of aperson confined in prison may be taken only by leave of court on
such terms as the court prescribes. The scope of examination and the manner and
method of taking such deposition shall be as provided in the Florida Rules of Civil
Procedure and the deposition may be used for the purpose of contradicting or
impeaching the testimony of a deponent as a withess.

Alternative Proposal (2): If adefendant signs and files awritten waiver of
his or her privilege against self-incrimination and submits to interrogation under
oath by the prosecuting attorney, then the defendant shall be entitled to
compulsory process for any or all witnesses to enable the defendant to interrogate
them under oath, before trial, for discovery purposes.

A view was expressed that some limitation should be placed on the state's
rights under sections 27.04 and 32.20, Florida Statutes, which allow the prosecutor
to take all depositions unilaterally at any time. It was agreed by all members of the
subcommittee that this right should not be curtailed until some specific time after
the filing of an indictment, information, or affidavit, because circumstances
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sometimes require the filing of the charge and a studied marshalling of evidence
thereafter. Criticism of the present practice lies in the fact that any time up to and
during the course of the trial the prosecutor can subpoena any person to the
privacy of the prosecutor's office without notice to the defense and there take a
statement of such person under oath. The subcommittee was divided, however, on
the method of altering this situation and the end result was that this subcommittee
itself should not undertake to change the existing practice, but should make the
Supreme Court aware of this apparent imbalance.

(g0 Thisisnew andisrequired in order to make effective the preceding
rules.

(h)  Thisisnew and, although it encompasses relief for both the state and
the defense, its primary purpose isto afford relief in situations when witnesses
may be intimidated and a prosecuting attorney's heavy docket might not allow
compliance with discovery within the time limitations set forth in the rules. The
words, “sufficient showing” were intentionally included in order to permit thetrial
judge to have discretion in granting the protective relief. It would be impossible to
specify all possible grounds which can be the basis of a protective order. This
verbiage also permits a possible abuse by a prosecution-minded trial judge, but the
subcommittee felt that the appellate court would remedy any such abuse in the
course of making appellate decisions.

(i)  Thisisnew and, although it will entail additional expense to counties,
it was determined that it was necessary in order to comply with the recent trend of
federal decisions which hold that due processis violated when a person who has
the money with which to resist criminal prosecution gains an advantage over the
person who is not so endowed. Actually, there is serious doubt that the intent of
this subdivision can be accomplished by arule of procedure; astatute is needed. It
is recognized that such a statute may be unpopular with the legislature and not
enacted. But, if this subdivision has not given effect thereisalikelihood that a
constitutional infirmity (equal protection of the law) will be found and either the
entire rule with all subdivisions will be held void or confusion in application will
result.

()  Thisprovision is necessary since the prosecutor is required to assume
many responsibilities under the various subdivisions under the rule. There are no
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prosecuting attorneys, either elected or regularly assigned, in justice of the peace
courts. County judge's courts, as distinguished from county courts, do not have

el ected prosecutors. Prosecuting attorneys in such courts are employed by county
commissions and may be handicapped in meeting the requirements of the rule due
to the irregularity and uncertainty of such employment. This subdivisionis
Inserted as a method of achieving as much uniformity as possible in all of the
courts of Florida having jurisdictionsto try criminal cases.

1972 Amendment. The committee studied the ABA Standards for Criminal
Justice relating to discovery and procedure before trial. Some of the standards are
incorporated in the committee's proposal, others are not. Generally, the standards
aredivided into 5 parts:

Part | deals with policy and philosophy and, while the committee approves
the substance of Part I, it was determined that specific rules setting out this policy
and philosophy should not be proposed.

Part |1 provides for automatic disclosures (avoiding judicial labor) by the
prosecutor to the defense of almost everything within the prosecutor's knowledge,
except for work product and the identity of confidential informants. The
committee adopted much of Part |1, but felt that the disclosure should not be
automatic in every case; the disclosure should be made only after request or
demand and within certain time limitations. The ABA Standards do not
recommend reciprocity of discovery, but the committee deemed that alarge degree
of reciprocity isin order and made appropriate recommendations.

Part I11 of the ABA Standards recommends some disclosure by the defense
(not reciprocal) to which the state was not previously entitled. The committee
adopted Part 111 and enlarged upon it.

Part IV of the Standards sets forth methods of regulation of discovery by the
court. Under the Standards the discovery mentioned in Parts |1 and 111 would have
been automatic and without the necessity of court orders or court intervention. Part
[11 provides for procedures of protection of the parties and was generally
incorporated in the recommendations of the committee.

Part V of the ABA Standards deals with omnibus hearings and pretrial
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conferences. The committee rejected part of the Standards dealing with omnibus
hearings because it felt that it was superfluous under Florida procedure. The
Florida committee determined that atrial court may, at its discretion, schedule a
hearing for the purposes enumerated in the ABA Omnibus Hearing and that arule
authorizing it is not necessary. Some of the provisions of the ABA Omnibus
Hearing were rejected by the Florida committeg, i.e., stipulations as to issues,
waivers by defendant, etc. A modified form of pretrial conference was provided in
the proposals by the Florida committee.

@(1)(i) Same as ABA Standard 2.1(a)(i) and substance of Standard
2.1(e). Formerly Florida Rule of Criminal Procedure 3.220(e) authorized exchange
of witness lists. When considered with proposal 3.220(a)(3), it is seen that the
proposal represents no significant change.

(i)  Thisruleisamodification of Standard 2.1(a)(ii) and isnew in
Florida, although some such statements might have been discoverable under rule
3.220(f). Definition of “statement” is derived from 18 U.S.C. 83500.

Requiring law enforcement officers to include irrelevant or sensitive
material in their disclosures to the defense would not serve justice. Many
investigations overlap and information developed as a byproduct of one
Investigation may form the basis and starting point for a new and entirely separate
one. Also, the disclosure of any information obtained from computerized records
of the Florida Crime Information Center and the National Crime Information
Center should be subject to the regulations prescribing the confidentiality of such
information so as to safeguard the right of the innocent to privacy.

(ili) Same as Standard 2.1(a)(ii) relating to statements of accused,;
words “known to the prosecutor, together with the name and address of each
witness to the statement” added and is new in Florida.

(iv) From Standard 2.1(a)(ii). New in Florida.
(v) From Standard 2.1(a)(iii) except for addition of words, “that
have been recorded” which were inserted to avoid any inference that the proposed

rule makes recording of grand jury testimony mandatory. This discovery was
formerly available under rule 3.220(a)(3).
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(vi) From Standard 2.1(a)(v). Words, “books, papers, documents,
photographs’ were condensed to “papers or objects’ without intending to change
their meaning. Thiswas previously available under rule 3.220(b).

(vii) From Standard 2.1(b)(i) except word “confidential” was added
to clarify meaning. Thisis new in thisform.

(viii) From Standard 2.1(b)(iii) and is new in Floridain this form.
Previously this was disclosed upon motion and order.

(ix) From Standard 2.3(a), but also requiring production of
“documents relating thereto” such as search warrants and affidavits. Previously
this was disclosed upon motion and order.

(xX) From Standard 2.1(a)(iv). Previoudly available under rule
3.220(a)(2). Defendant must reciprocate under proposed rule 3.220(b)(4).

(xi) Same committee note as (b) under this subdivision.

(2) From Standard 2.1(c) except omission of words “or would tend to
reduce his punishment therefor” which should be included in sentencing.

(3) Based upon Standard 2.2(a) and (b) except Standards required
prosecutor to furnish voluntarily and without demand while this proposal requires
defendant to make demand and permits prosecutor 15 days in which to respond.

(4) From Standards 2.5(b) and 4.4. Substance of this proposal previously
available under rule 3.220(h).

(5 From Standard 2.5. New in Florida.
(b)(1) From Standard 3.1(a). New in Florida.
(2) From Standard 3.1(b). New in Florida.

(3) Standards did not recommend that defendant furnish prosecution with
reciprocal witness list; however, formerly, rule 3.220(e) did make such provision.
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The committee recommended continuation of reciprocity.

(4) Standardsdid not recommend reciprocity of discovery. Previoudly,
Florida rules required some reciprocity. The committee recommended
continuation of former reciprocity and addition of exchanging witness' statement
other than defendants'.

(c) From Standard 2.6. New in Florida, but generally recognized in
decisions.

(d)  Not recommended by Standards. Previously permitted under rule
3.220(f) except for change limiting the place of taking the deposition and
eliminating requirement that witness refuse to give voluntary signed statement.

(e) From Standard 4.1. New in Florida.

(f) Sameasrule 3.220(g).

() From Standard 4.4 and rule 3.220(h).

(h)  From Standard 4.4 and rule 3.220(h).

(i)  From Standard 4.6. Not previously covered by rulein Florida, but
permitted by decisions.

(j)(1) From Standard 4.7(a). New in Florida except court discretion
permitted by rule 3.220(qg).

(2) From Standard 4.7(b). New in Florida.
(k) Sameasprior rule.
()  Modified Standard 5.4. New in Florida.

1977 Amendment. The proposed change only removes the comma which
currently appears after (a)(1).
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1980 Amendment. The intent of the rule change isto guarantee that the
accused will receive those portions of police reports or report summaries which
contain any written, recorded, or oral statements made by the accused.

1986 Amendment. The showing of good cause under (d)(2) of thisrule may
be presented ex parte or in camerato the court.

1989 Amendment. 3.220(a). The purpose of this changeisto ensure
reciprocity of discovery. Under the previous rule, the defendant could tailor
discovery, demanding only certain items of discovery with no requirement to
reciprocate items other than those demanded. A defendant could avoid reciprocal
discovery by taking depositions, thereby learning of witnesses through the
deposition process, and then deposing those witnesses without filing a demand for
discovery. With this change, once a defendant opts to use any discovery device,
the defendant is required to produce all items designated under the discovery rule,
whether or not the defendant has specifically requested production of those items.

Former subdivision (c) isrelettered (b). Under (b)(1) the prosecutor's
obligation to furnish awitness list is conditioned upon the defendant filing a
“Notice of Discovery.”

Former subdivision (a)(1)(i) is renumbered (b)(1)(i) and, as amended, limits
the ability of the defense to take depositions of those persons designated by the
prosecutor as witnesses who should not be deposed because of their tangential
relationship to the case. This does not preclude the defense attorney or a defense
investigator from interviewing any witness, including a police witness, about the
witness's knowledge of the case.

This change isintended to meet a primary complaint of law enforcement
agencies that depositions are frequently taken of persons who have no knowledge
of the eventsleading to the charge, but whose names are disclosed on the witness
list. Examples of these persons are transport officers, evidence technicians, etc.

In order to permit the defense to evaluate the potential testimony of those

individuals designated by the prosecutor, their testimony must be fully set forth in
some document, generally a police report.
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(@(1)(i1) isrenumbered (b)(1)(ii). This subdivision is amended to require
full production of al police incident and investigative reports, of any kind, that are
discoverable, provided there is no independent reason for restricting their
disclosure. The term “statement” is intended to include summaries of statements of
witnesses made by investigating officers as well as statements adopted by the
witnesses themselves.

The protection against disclosure of sensitive information, or information
that otherwise should not be disclosed, formerly set forth in (a)(1)(i), is retained,
but transferred to subdivision (b)(1)(xii).

The prohibition sanction is not eliminated, but istransferred to subdivision
(b)(D)(xiit). “Shall” has been changed to “may” in order to reflect the procedure
for imposition of sanctions specified in Richardson v. Sate, 246 So.2d 771 (Fla.
1971).

The last phrase of renumbered subdivision (b)(2) is added to emphasize that
constitutionally required Brady material must be produced regardless of the
defendant's election to participate in the discovery process.

Former subdivision (b) isrelettered (c).

Former subdivisions (b)(3) and (4) are now included in new subdivision (d).
An introductory phrase has been added to subdivision (d). Subdivision (d) reflects
the change in nomenclature from a“Demand for Discovery” to the filing of a
“Notice of Discovery.”

Asused in subdivision (d), the word “defendant” isintended to refer to the
party rather than to the person. Any obligations incurred by the “defendant” are
incurred by the defendant's attorney if the defendant is represented by counsel and
by the defendant personally if the defendant is not represented.

The right of the defendant to be present and to examine witnesses, set forth
in renumbered subdivision (d)(1), refersto the right of the defense, as party to the
action. The term refers to the attorney for the defendant if the defendant is
represented by counsel. The right of the defendant to be physically present at the
deposition is controlled by new subdivision (h)(6).
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Renumbered subdivision (d)(2), as amended, reflects the new notice of
discovery procedure. If the defendant elects to participate in discovery, the
defendant is obligated to furnish full reciprocal disclosure.

Subdivision (€) was previously numbered (a)(4). This subdivision has been
modified to permit the remedy to be sought by either prosecution or defense.

Subdivision (f) was previously numbered (a)(5) and has been modified to
permit the prosecutor, as well as the defense attorney, to seek additional discovery.

Former subdivision (c) isrelettered (g).

Former subdivision (d) isrelettered (h). Renumbered subdivision (h)(1) has
been amended to reflect the restrictions on deposing a witness designated by the
prosecution under (b)(1)(i) (designation of awitness performing ministerial duties
only or one who will not be called at trial).

(h)(1)(i) is added to provide that a deposition of awitness designated by the
prosecutor under (b)(1)(i) may be taken only upon good cause shown by the
defendant to the couirt.

(h)(1)(ii) is added to provide that abuses by attorneys of the provisions of
(b)(1)(i) are subject to stringent sanctions.

New subdivision (h)(1)(iii) abolishes depositions in misdemeanor cases
except when good cause is shown.

A portion of former subdivision (d)(1) is renumbered (h)(3). This
subdivision now permits the administrative judge or chief judge, in addition to the
trial judge, to designate the place for taking the deposition.

New subdivision (h)(4) recognizes that children and some adults are
especially vulnerable to intimidation tactics. Although it has been shown that such
tactics are infrequent, they should not be tolerated because of the traumatic effect
on the witness. The videotaping of the deposition will enable the trial judge to
control such tactics. Provision is also made to protect witnesses of fragile
emotional strength because of their vulnerability to intimidation tactics.
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New subdivision (h)(5) emphasizes the necessity for the establishment, in
each jurisdiction, of an effective witness coordinating office. The Florida
L egislature has authorized the establishment of such office through section 43.35,
Florida Statutes. This subdivision is intended to make depositions of witnesses
and law enforcement officers as convenient as possible for the withesses and with
minimal disruption of law enforcement officers official duties.

New subdivision (h)(6) recognizes that one of the most frequent complaints
from child protection workers and from rape victim counselorsis that the presence
of the defendant intimidates the witnesses. The traumato the victim surpasses the
benefit to the defense of having the defendant present at the deposition. Since
there is no right, other than that given by the rules of procedure, for a defendant to
attend a deposition, the Florida Supreme Court Commission on Criminal
Discovery believes that no such right should exist in those cases. The “defense,”
of course, as a party to the action, has aright to be present through counsel at the
deposition. In this subdivision, the word “defendant” is meant to refer to the
person of the defendant, not to the defense as a party. See comments to rules
3.220(d) and 3.220(d)(2).

Although defendants have no right to be present at depositions and
generally thereis no legitimate reason for their presence, their presenceis
appropriate in certain cases. An example is a complex white collar fraud
prosecution in which the defendant must explain the meaning of technical
documents or terms. Cases requiring the defendant's presence are the exception
rather than the rule. Accordingly, (h)(6)(i)—(ii) preclude the presence of defendants
at depositions unless agreed to by the parties or ordered by the court. These
subdivisions set forth factors that a court should take into account in considering
motions to allow a defendant’s presence.

New subdivision (h)(7) permits the defense to obtain needed factual
information from law enforcement officers by informal telephone deposition.
Recognizing that the formal deposition of alaw enforcement officer is often
unnecessary, this procedure will permit such discovery at a significant reduction of
costs.

Former subdivisions (e), (f), and (g) are relettered (i), (j), and (k),
respectively.
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Former subdivision (h) isrelettered (1) and is modified to emphasize the use
of protective orders to protect witnesses from harassment or intimidation and to
provide for limiting the scope of the deposition as to certain matters.

Former subdivision (i) isrelettered (m).
Former subdivision (j) isrelettered (n).

Renumbered (n)(2) is amended to provide that sanctions are mandatory if
the court finds willful abuse of discovery. Although the amount of sanctionis
discretionary, some sanction must be imposed.

(n)(3) is new and tracks the certification provisions of federal procedure.
The very fact of signing such a certification will make counsel cognizant of the
effect of that action.

Subdivision (k) is relettered (0).
Subdivision (I) isrelettered (p).

1992 Amendment. The proposed amendments change the references to
“indictment or information” in subdivisions (b)(1), (b)(2), (c)(1), and (h)(1) to
“charging document.” This amendment is proposed in conjunction with
amendmentsto rule 3.125 to provide that all individuals charged with acriminal
violation would be entitled to the same discovery regardless of the nature of the
charging document (i.e., indictment, information, or notice to appear).

1996 Amendment. Thisis asubstantial rewording of therule asit pertains
to depositions and pretrial case management. The amendment was in response to
allegations of discovery abuse and a call for amore cost conscious approach to
discovery by the Florida Supreme Court. In felony cases, the rule requires
prosecutorsto list witnesses in categories A, B, and C. Category A witnesses are
subject to deposition as under the former rule. Category B witnesses are subject to
deposition only upon leave of court. Category B witnesses include, but are not
limited to, witnesses whose only connection to the case is the fact that they are the
owners of property; transporting officers, booking officers; recordsand evidence
custodians; and experts who have filed a report and curriculum vitae and who will
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not offer opinions subject to the Frye test. Category C witnesses may not be
deposed. The tria courts are given more responsibility to regulate discovery by
pretrial conference and by determining which category B witnesses should be
deposed in a given case.

The rule was not amended for the purpose of prohibiting discovery. Instead,
the rule recognized that many circuits now have “early resolution” or “rocket
dockets’ in which “open file discovery” is used to resolve a substantial percentage
of cases at or before arraignment. The committee encourages that procedure. If a
case cannot be resolved early, the committee believes that resolution of typical
cases will occur after the depositions of the most essential witnesses (category A)
are taken. Cases which do not resolve after the depositions of category A, may
resolve if one or more category B witnesses are deposed. If the caseis still
unresolved, it is probably going to be a case that needs to betried. In that event,
judges may determine which additional depositions, if any, are necessary for
pretrial preparation. A method for making that determination is provided in the
rule.

Additionally, trial judges may regulate the taking of depositionsin a number
of ways to both facilitate resolution of a case and protect a witness from
unnecessary inconvenience or harassment. Thereisaprovision for setting a
discovery schedule, including a discovery cut-off date asis common in civil
practice. Also, a specific method is provided for application for protective orders.

One feature of the new rule relates to the deposition of law enforcement
officers. Subpoenas are no longer required.

The rule has standardized the time for serving papers relating to discovery at
fifteen days.

Discovery in misdemeanor cases has not been changed.
(b)(D(A)(I) Aninvestigating officer is an officer who has directed the
collection of evidence, interviewed material witnesses, or who was assigned as the

case investigator.

(h)(1) The prosecutor and defense counsel are encouraged to be present for
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the depositions of essential witnesses, and judges are encouraged to provide
calendar time for the taking of depositions so that counsel for all parties can
attend. Thiswill 1) diminish the potential for the abuse of witnesses, 2) place the
parties in a position to timely and effectively avail themselves of the remedies and
sanctions established in this rule, 3) promote an expeditious and timely resolution
of the cause, and 4) diminish the need to order transcripts of the deposition,
thereby reducing costs.

1998 Amendment. Thisrule governs only the location of depositions. The
procedure for procuring out-of-state witnesses for depositions is governed by
Statute.

Court Commentary

1996 Amendment. The designation of awitness who will present similar
fact evidence will be dependent upon the witness's relationship to the similar
crime, wrong, or act about which testimony will be given rather than the witness's
relationship to the crime with which the defendant is currently charged.

1999/2000 Amendment. This rule does not affect requests for nonexempt
law enforcement records as provided in chapter 119, Florida Statutes, other than
those that are nonexempt as a result of a codefendant's participation in discovery.
See Henderson v. Sate, 745 So. 2d 319 (Fla. Feb. 18, 1999).
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RULE 3.390. JURY INSTRUCTIONS

(@ Subject of Instructions. The presiding judge shall chargethejury only
on the law of the case at the conclusion of argument of counsel. Except in capital
cases, thejudge shall not instruct the jury on the sentence that may beimposed for the
offense for which the accused ison trial.

(b) Form of Instructions. Every The charge to a jury shal be oraly
delivered; and ehargestn—capttat-cases shall,-and-n-the-discretron-of-thecourt+n
ﬁeﬁeaprtal—eas&s—may-also belnwrltlng AII written chargesshall alsobeflledlnthe

(c) Written Request. At the close of the evidence, or at such earlier time
duringthetrial asthe court reasonably directs, any party may filewritten requeststhat
the court instruct the jury on the law as set forth in the requests. The court shall
inform counsel of its proposed action on the request and of theinstructions that will
be given prior to their argument to the jury.

(d) Objections. No party may raise on appeal the giving or failureto give
an instruction unless the party objects thereto before the jury retires to consider its
verdict, stating distinctly the matter to which the party objects and the grounds of the
objection. Opportunity shall be given to make the objection out of the presence of the

jury.

(e) Transcript and Review. When an objection is madeto the giving of or
failureto give aninstruction, no exception need be madeto the court’ sruling thereon
in order to havetheruling reviewed, and the grounds of objection and ruling thereon
shall be taken by the court reporter and, if the jury returns a verdict of guilty,
transcribed by the court reporter and filed in the cause.

Committee Notes

1972 Adoption. The committee adopted section 918.10, Florida Statutes, with
only minor modification as to terminology.
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1988 Amendment. To assist the jury in understanding the jury instructions.
1992 Amendment. Suggested changeinwording to make (d) clearer and easier

to understand and also so it more closely followsitsfederal counterpart, Federal Rule
of Criminal Procedure 30.
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RULE 3.400. MATERIALSTO THE JURY ROOM

(@ Discretionary Materials. The court may permit thejury, upon retiring
for deliberation, to take to the jury room:

(1) acopy of the charges against the defendant;

(2) formsof verdict approved by the court, after being first submitted
to counsel;

(43) all thingsreceivedin evidence other than depositions. If thething
received in evidence is a public record or a private document which, in the opinion
of the court, ought not to be taken from the person having it in custody, a copy shall
be taken or sent instead of the original.

(b) Mandatory Materials. taeapttal-eases, tThe court must provide the
jury, upon retiring for deliberation, with awritten copy of aH the instructions given
to take to the jury room.

Committee Notes
1968 Adoption. (1) and (2) sameassection 919.04(1) and (2), Florida Statutes.

Section (3) was changed from the existing section 919.04(3) by adding to the
things which should not be taken with or sent to the jury, written or recorded
statements or confessions. It was felt by the committee that the present practice of
allowing such things to be taken with the jury is unfair and emphasizes such
statements or confessions to the jury. Since they are always read to the jury they
should receive no additional emphasis than the testimony of any witness from the
stand. [Court did not approve this change.]

1972 Amendment. (a) permits a copy of the indictment or information to be

taken to the jury room. The committee deliberated at length about this provision but
finally approved same. (b), (c), and (d) are same asformer rule 3.400(a), (b), and (c).

Appendix B, page 41



RULE 3.670. RENDITION OF JUDGMENT

If the defendant isfound guilty, ajudgment of guilty and, if the defendant has
been acquitted, a judgment of not guilty shall be rendered in open court and in
writing, signed by thejudge, filed, and recorded. However, where allowed by law, the
judge may withhold an adjudication of guilt if the judge places the defendant on
probation.

When ajudge renders afinal judgment of conviction, withholds adjudication
of guilt after a verdict of guilty, imposes a sentence, grants probation, or revokes
probation, the judge shall forthwith inform the defendant concerning the rights of
appeal therefrom, including the time allowed by law for taking an appeal . Within 15
days after the signed written judgment and sentence is filed with the clerk of court,
theclerk of the court shall serve on counsel for the defendant and counsel for the state
acopy of the judgment of conviction and sentence entered, noting thereon the date
of service by acertificate of service. If it isthe practice of thetrial court or the clerk
of court to hand deliver copiesof thejudgment and sentence at thetime of sentencing
and copies arein fact hand delivered at that time, hand delivery shall be noted in the
court file, but no further service shall be required and the certificate of service need
not be included on the hand-delivered copy.

Committee Notes

1968 Adoption. To the same effect as section 921.02, Florida Statutes, except
the portion reading “in writing, signed by thejudge” which was added. L ast sentence
was added to permit the judge to operate under section 948.01(3), Florida Statutes.

The Florida law forming the basis of this proposal is found in article V,
sections 4 and 5, Constitution of Florida, concerning the right of appea from a
judgment of conviction; section 924.06, FloridaStatutes, specifying when adefendant
may take an appeal; section 924.09, Florida Statutes, and Florida Criminal Appellate
Rule 6.2 concerning the timefor taking appeal s by adefendant in criminal cases; and
section 948.011, Florida Statutes, providing for a sentence of afine and probation as
to imprisonment.

The purpose of the proposed rule is to provide assurance that a defendant,
represented or unrepresented by counsel, will have authoritative and timely notice of
the right to appeal .
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1972 Amendment. Same as prior rule [but some terminology has been
changed].

2004 Amendment. Amended to conform with section 775.08435, Fla. Stat.
(2004), effective July 1, 2004 (ch. 2004-11, Laws of Fla.).
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RULE 3.984. AFFIDAVIT OF INDIGENT STATUS

IN THE CIRCUIT/COUNTY COURT OF THE JUDICIAL CIRCUIT

IN AND FOR COUNTY, FLORIDA

STATE OF FLORIDA vs./ IN THE INTEREST OF:

CASE NO.

Defendant / Minor Child(ren) / Respondent

AFFIDAVIT OF INDIGENT STATUS

Notice to Applicant: The provision of a public defender/court-appointed lawyer is not free. A
judgment and lien may beimposed against all real or personal property you own to pay for legal and
other services provided on your behalf (or on behalf of the person for whom you are making this
application). If the $40.00 application feeisnot paid to the Clerk of the Court within 7 days, it will
be added to any costs that may be assessed against you at the conclusion of this case. If you are a
parent/guardian making this affidavit on behalf of a minor child or tax-dependent adult, the
information contained in this affidavit must include your income and assets.

1.

| have dependents. (Do not include children not living at home and do not include
working spouses.)

| have take-home income of $ paid () weekly () bi-weekly () semi-monthly ()
monthly

(Take-homeincome equal ssalary, wages, bonuses, commissions, allowances, overtime, tips
and similar payments minusdeductionsrequired by law and other court-ordered payments.)

| have $ in other annual income: (Circle*® Yes’ and fill in the amount if
you have this kind of income or circle® No” if you do not have this kind of income)

Social Security benefits e Yes$ No
Unemployment compensation ...........c.ceeeeeeeeeenen. Yes $ No
Union fundS ........ccoeveeiiceceeece e Yes $ No
Workers' compensation ..........ccoceeeeveeveereeneeseseennenns Yes $ No
Retirement/pensions ...........ceevereneseseseseseseenes Yes $ No
TrUSES OF QIftS v Yes $ No
Veterans benefitS .......coovvviieienieninieerese e Yes $ No
Other regular support from family members/spouse..Yes $ No
Rental iNCOME ........cooveeiecieece e Yes $ No
Dividends or interest ........occeeeeeeeveeceeieecee e, Yes $ No
Other kinds of income not onthelist ....................... Yes $ No
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4, | have $ in other assets. (Circle “Yes” and fill in the value of the
property or circle“No” if you do not have thiskind of property.

CaSh e Yes $ No
SAVINGS .ot re s Yes $ No
Bank aCCoUNL(S) ....cevvereerieriesiesinieeeeesese e Yes $ No
Stocks and boNAS ........cccovererinieieree e Yes $ No
Certificates of deposit or money market accounts .... Yes $ No
Real estate (your ownership interest) .........ccocceveee.. Yes $ No
Boat(s) or aircraft (your ownership interest) ............ Yes $ No
Motor vehicle(s) (your ownership interest) ............. Yes $ No
Life Insurance (cash value) .........ccoceveveereeereenennnn, Yes $ No
Other valuable tangible property (like jewelry,

coin collections, €fC.) .....ccovvvveceerierieriese e, Yes $ No

5. | receive: (Circle”Yes’ or “No”)

Temp. Assistance for Needy Families-Cash Assistance ....... Yes No

Poverty-related veterans benefits ... Yes No
Supplemental Security Income (SSI) .....coovveveeierieiieieeen, Yes No
6. | have been released on bail in the amount of $5,000
OF MOFreiNthiSCASE ....iocvieceecee e Yes No
7. | haveaprivatelawyer inthiscase .........cccocveeveninncennnns Yes No
8. | expect to get or receive something of value at a
later date (Like atax refund, payments from lawsuits,
accrued vacation leave, abonus, or inheritance) .................. Yes$ No

** (Elect and compl ete either the notarized oath or thewritten declaration bel ow pursuant to section
92.525, Florida Satutes)

NOTARIZED OATH

[, (full legal name), being first duly sworn, state under oath
and under penalty of perjury that the facts stated in the foregoing affidavit are true.

Signature of Applicant for Indigent Status Date Signed

PRINT Full Lega Name
Address
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Driver'sLicense#or ID #
Date of Birth
Telephone

WRITTEN DECLARATION

Under penalties of perjury, | declare that the facts stated in the foregoing affidavit are true.

Signature of Applicant for Indigent Status Date Signed

PRINT Full Lega Name
Address
Driver'sLicense#or ID #
Date of Birth
Telephone

**(If a clerk or deputy clerk helped you fill out this form, he or she must fill out the blank below.)

This form was compl eted with the assi stance of , Clerk/Deputy Clerk.

DETERMINATION OF INDIGENT STATUS

Based on the information in this Affidavit, | have determined that the applicant is( ) Indigent
() Not Indigent pursuant to section 27.52, F.S.

20

,Clerk of Court by Deputy Clerk Date
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RULE 3.9855. JUROR VOIR DIRE QUESTIONNAIRE

JUROR VOIR DIRE QUESTIONNAIRE

1. Name and date of birth

2. What city, town or area of the county do you livein?
Zip code
3. Yearsof residence:  InFlorida

In this county

4. Former residence
5. Marital status (married, single, divorced, widow, or widower)
6. Y our occupation and employer
7. If you are not now employed, give your last occupation and employer
8. If married, name and occupation of spouse
0. Have you ever served as ajuror before? yes no
If yes, civil criminal
Did the jury reach averdict? yes no
Were you the foreperson? yes no
10. If you have children, give the age, sex and occupation of those children

11.  Areyou either aclose friend or relative of any law enforcement officer?

12. Have you, a close friend, or family member been the victim of a crime?

13. Have you, aclose friend, or family member been arrested or accused of a crime?
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