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PREFACE

This Reply Brief responds to the argunments raised in
the three separate Answer Briefs filed by (Qdyssey
Manuf acturing Conpany, Inc. (the “Qdyssey Brief”), Tanpa
El ectric Conpany (the “TECO Brief”), and the Florida Public
Servi ce Comm ssion (the “Comm ssion Brief”).

In this Reply Brief, Appellants will utilize the sane

abbreviations and citation form set forth on pages vi and

vii of their Initial Brief. In addition, terns specifi-
cally defined in the Initial Brief will not be redefined
herein, but, instead, wIll be capitalized wusing the

phraseol ogy set forth in the Initial Brief.



TABLE OF CONTENTS

PREFACE . . . . [
TABLE OF AUTHORITIES. ... ... P
A STANDARD OF REVIEW, . .. . .. 1
B. STANDI NG . . .o 3

C. CDYSSEY' S STATEMENTS MADE TO SECURE A CSA
WTH A FAVORABLE RATE ARE RELEVANT ... ..... ... .. ...... ... 6

D. APPELLEES | MPROPERLY ARGUE DI SPUTED FACTUAL
| SSUES TO SUPPORT THE COMM SSION' S FINAL ORDER. .. ......... 9

E. ALLI ED HAS ALLEGED ADEQUATE GROUNDS TO
VACATE THE SETTLEMENT AGREEMENT . ... ...... ... .. ... .. .... 11

F. THE PUBLI C | NTEREST | S SERVED BY
| NVESTI GATI NG THE CLAI MS RAI SED I N THE AMENDED

PETI T ON . . 14
G THE COWM SSION'S JURI SDI CTI ON | S NOT

DI VESTED BY THE RELEASE EXECUTED BY ALLIED............... 19
H. CONCLUSI ON . . . e e 20
CERTIFI CATE OF SERVICE. . ... . . . . e 22
CERTI FI CATE OF COVPLIANCE. . .. ... . e 22



TABLE OF AUTHORI TI ES

Cases Page

Agrico Chem cal Co. v. Departnent of Environnental
Regul at i on,
406 So.2d 478 (Fla. 2d DCA 1981) 4,5

Austin Tupl er Trucking v. Hawkins,
377 So.2d 679 (Fla. 1979) 8

Boca Rat on Mausol eumv. Dept. of Banking,
511 So.2d 1060 (1* DCA 1987) 5

Citizens v. Public Service Conm ssion,
448 So.2d 1024, 1026 (Fla. 1984) 1

Col unbus Hotel Corp. v. Hotel
Managenent Conpany,
156 So.2d 893 (Fla. 1934) 7

Fla. Medical Assoc. v. Dept. of Prof. Reg.,
426 So.2d 1112 (1> DCA 1983) 5

Florida Medical Center v. Dept. of Health
and Rehab. Servi ces,
484 So.2d 1292 (1> DCA 1986) 5

Florida Optonetric Association v. Dept. of
Pr of essi onal Regul ati on,
567 So.2d 928 (1°" DCA 1990) 5

General Tel ephone Conpany v. Carter,
115 So. 2d. 554, 556 (Fla. 1959) 1

Qul f Coast El ectric Cooperative v. Johnson,
727 So.2d 259 (Fla. 1999) 1

H MIller and Sons, Inc. v. Hawkins,
373 So.2d 913, 914 (Fla. 1979) 19

McCaw Communi cations of Florida, Inc. v. O ark,
679 So.2d 1177 (Fla. 1996) 15, 16

Sunshine Uilities v. Public Service Conm ssion,
577 So.2d 663 (Fla. 1°° DCA 1991) 15

Tanpa Electric v. @Grcia,
767 So.2d 428 (Fla. 2000) 1




Uni t ed Tel ephone Conpany of Florida v.
Public Service Conm ssion,

496 So.2d 116 (Fla. 1986) 1
Varnes v. Dawki ns,

624 So.2d. 349, 350 (Fla. 15" DCA 1993) 10, 11
Veri zon Florida, Inc. v. Jaber, 1

889 So.2d 712, 714 (Fla. 2004)

St at ut es

§ 120.52(12)(a), Fla. Stat. 4

§ 120.52(12)(b), Fla. Stat. 4

§ 120.569, Fla. Stat. 4

§ 120.57, Fla. Stat. 4

§ 366.03, Fla. Stat. 11, 20
§ 366.06(2), Fla. Stat. 20

§ 366.07, Fla. Stat. (1999) 20
Rul es

Rule 1.540, Fla.R G v.P. 15, 17
O her

In re: Inplenentation of Rules 25-17.080 — 25-17. 091,
F. A C. Regardi ng Cogeneration and Snal|l Power Pl ant
Production, Oder No. 25668, 92 FPSC 2: 24, 28, February
3, 1992 9




A STANDARD COF REVI EW

As correctly noted by Odyssey on page 4 of its Brief
and by the Conm ssion on page 15 of its Brief, this appeal
presents solely issues of law and, accordingly, the
standard of review is de novo. Appel | ees’ subsequently
blur the appropriate standard of review by citing to the

nmore deferential standard found in Verizon Florida, Inc. wv.

Jaber, 889 So.2d 712, 714 (Fla. 2004); Ceneral Tel ephone

Conpany v. Carter, 115 So.2d 554, 556 (Fla. 1959); Ctizens

v. Public Service Conm ssion, 448 So.2d 1024, 1026 (Fla.

1984); and United Tel ephone Conpany of Florida v. Public

Service Commission, 496 So.2d 116 (Fla. 1986). Appellees’

efforts to inpose a “conpetent, substantial evidence,” a
“clearly erroneous” or an “abuse of discretion” standard
must fail because there was no evidentiary hearing
conducted by the Commssion below and there are no
Commi ssion interpretations of substantive law at issue.?

See, Tanpa Electric v. Garcia, 767 So.2d 428 (Fla. 2000).

The issues on appeal in this case are sinply whether the
Commi ssion correctly dismssed wthout an evidentiary

hearing Allied s request to vacate approval of the

! @l f Coast Electric Cooperative v. Johnson, 727 So.2d 259
(Fla. 1999), cited by TECO and by the Conmission in the
conclusion of its Brief, Verizon, General Telephone and
Citizens all i nvol ved appeals of Comm ssion orders
foll om ng extensive evidentiary hearings and the focus was
on whether there was conpetent, substantial evidence to
support t he Comm ssion’ s ext ensi ve findi ngs and
concl usi ons. By contrast, there is no fully devel oped
evidentiary record in this case.




Settlenent Agreenment and whether the Comm ssion correctly
determned that Allied |acked standing to challenge the
Commi ssion’s approval of the Settlenent Agreenent. The de
novo standard is the proper standard of review for these
| egal questions.

Both TECO and (Qdyssey quote verbatim from the
Commi ssion’s Final Oder and essentially argue that, by
citing to the relevant cases, the Conm ssion has applied
the appropriate standard in ruling upon the Mtions to
Di sm ss. However, giving |lip service to the case |aw does
not excuse the Commssion’s venture into weighing and
construing the facts and evidence. It is clear that the
Commi ssion did not accept all of Allied s allegations as
true and did not construe themin a |ight nost favorable to
Al lied. Instead, the Comm ssion interpreted and eval uated
anticipated evidentiary matters in a manner to justify its
concl usi on. Applying a de novo standard of review, the
Comm ssion’s  Final Order dismssing Alied s Anmended
Petition must be reversed. Allied is entitled to a hearing
to prove its claim that the post-settlenent circuit court
testimony of M. Sidelko revealed that Odyssey’s CSA is
i nconsistent with the CISR Order, was obtained by fraud,
deceit, surprise, mstake or inadvertence, and that there
is a denonstrated public need to review the preferential
and potentially illegal rate granted to Qdyssey.

Qdyssey argues that Allied has not addressed a

recitation in the Commission’s Order that the |law favors



settl enents, and that this generalized principle of
jurisprudence independently requires affirmance of the
Commi ssion’s Order of Dismssal. Qdyssey Brief, fn.2, p.

2, pp. 5-6. This argunment is far-fetched. There is no
legal principle to the effect that an appeal is abandoned
and an affirmance conpelled when a party fails to take
issue with the jurisprudential notion that the |aw favors
settlenents. Anong the allegations in the Anrended Petition
is the contention that the Settlenment Agreenent was
obtained as a result of fraud and msrepresentation

Surely, Odyssey does not believe that the |aw favors
settlenents at any cost, even when obtained by fraud and
m srepresent ation. In any event, wuntil an evidentiary
hearing is conducted, the Conmission is not in a position
to properly evaluate the allegations raised in the Anended

Petition.
B. STANDI NG

Appel | ees’ convoluted argunents that Allied |[|acks
standing to pursue an action to vacate approval of the
Settlenent Agreenent are rebutted by the fundanenta
principle that Allied, as a party to the prior Conm ssion
proceeding and the Settlenment Agreenent, is a proper party
to ask the Conmssion to vacate its approval of the
Settl ement.

The Commission’s entry of an order approving the

stipulated Settlenent Agreenent inplicitly confirns that



the Comm ssion had jurisdiction over the matters raised in
Allied s original petition. There is nothing in 88 120.569
or 120.57, F.S., or in the Frst DCA's decision in Agrico

Chem cal Co. v. Departnent of Environnental Regul ation, 406

So.2d 478 (Fla. 2d DCA 1981) that negates the self-evident
proposition that a party to a prior proceeding and the
resulting settlenent agreenent has standing to raise
al l egations of changed circunmstances, fraud, m srepre-
sent ation or ot her appropriate | egal gr ounds for
overturning the regul atory of that agreement.?

The extensive attenpts by the Conm ssion and Odyssey
to characterize and downplay Allied’s economc and
conpetitive harm is a make- wei ght ar gument t hat
m scharacterizes the scope and intent of the Agrico test as

applied to economc interests. Econom ¢ and conpetitive

2 Quite frankly, the extensive discussion in the
Commi ssion’s Final Oder and in the briefs in this appea

regarding Agrico are superfluous. Allied has addressed the
Agrico test in its Initial Brief because Agrico was
specifically referred to in the Conmission’s Final O der.
However, it is inportant to recognize the origin of the
Agrico test. The Agrico test was intended to provide a
framework for determning who could be a “party” to an
adm ni strative proceedi ng under 8§ 120.52(12)(b), Fla. Stat.

Significantly, 8 120.52(12)(a) defines a “party” to include
specifically named persons whose substantial interests are
being determined in the proceeding. Allied was a “party”
to the original Comm ssion proceedi ng which challenged the
Odyssey CSA that granted Odyssey a substantial discount
bel ow TECO s standard tariff rate. (V. 3, R 542). Allied
gualifies as a “party” to a proceeding to vacate the
approval of the Settlenment Agreenent wi thout resort to the
Agrico test because its substantial interests, as enbodied
in the Settlenent Agreenent, are unavoi dably at issue.



harm can be a basis for standing under appropriate

ci rcunst ances. See, e.qg., Fla. Medical Assoc. v. Dept. of

Prof. Reg., 426 So.2d 1112 (1% DCA 1983): Florida Mdi cal

Center v. Dept. of Health and Rehab. Services, 484 So.2d

1292 (1°' DCA 1986); Florida Optonetric Association v. Dept.

of Professional Regulation, 567 So.2d 928 (1°' DCA 1990);

and Boca Raton Mausoleum v. Dept. of Banking, 511 So.2d

1060 (1% DCA 1987). The key is whether the interests
sought to be protected are within the “zone of interest” of
the applicable statutory schene. Here, the statutory
schene clearly provides that the rates charged by a
regulated wutility should be fair and non-discrimnatory.
Accordingly, Allied s allegations regarding the inpacts of
the discrimnatory rates on its conpetitive business
position are within the “zone of interest” protected by the
applicable statutes and, therefore, the allegations are
sufficient under Agrico.

Appel l ees fail to note that CFl has a plant in Tanpa
and is a custoner of TECO who suffers a direct injury as a

result of Odyssey’'s exenption from having to pay the sane

fuel adjustment costs that all other custoners are
obligated to pay. (dyssey’s contention that Allied
suffered no “special injury apart from the injuries

suffered by any nenber of the general public”, Odyssey
Brief, p. 9, is sinply incorrect. The general public is
not directly harnmed by a preferential rate granted to

Qdyssey. However, the other ratepayers of TECO i ncluding



CFl, who are required to subsidize the special rate, do
suffer a special injury different than the general public.
Finally, Qdyssey’ s efforts to di sti ngui sh t he
Commi ssion’s grant of standing to OPC, Qdyssey Brief, pp.
12-13, fails to recognize that § 350.0611, F.S. grants
standing to OPC on behalf of the customers of a utility.
CFl is a custonmer of TECO and has standing to object to the

unfair, preferential rate granted to Odyssey.

C. CDYSSEY' S STATEMENTS MADE TO SECURE A CSA WTH A
FAVORABLE RATE ARE RELEVANI

The Anended Petition alleges that the deposition
testinmony of M. Sidelko in the post-settlenment civil court
action constitutes new evidence, not available at the tine
of the Settlenent Agreenent, which reveals that the Qdyssey
CSA does not conport with the CISR Order. Allied has al so
al l eged that the apparent conpliance of Odyssey’s CSA with
the CISR Order was a key factor in its determnation to
sign a settlenent agreenent with a tenporal condition on
its ability to receive a rate identical to Odyssey. TECO
argues that, because Odyssey is not a party to the
Settlenent Agreenent, the statenents of QOdyssey’s CEO are
irrelevant even if the statenents are msleading and even
if they reveal the affidavit submtted to obtain the CSA
was false. See, e.g., TECO Brief, pp. 23-25.° \at TECO

and Odyssey fail to acknow edge, however, is that Odyssey

% Simlarly, Gdyssey contends that Allied could not

reasonably have relied upon the statenments of a non-party
to the Settlenment Agreenent. (Odyssey Brief, p. 18.



was a party to the underlying Comm ssion proceeding and it
was Odyssey’s CSA, obtained at least in part based upon the
affidavit of M. Sidelko, that was the subject of the
under|yi ng proceeding.? The inaccuracy of the Affidavit
used to obtain the CSA Order as alleged in the Anmended
Petition legitimately places into question the validity of
Odyssey’s CSA.°> For purposes of the Mdtion to Dismiss, the
Commi ssion was required to accept Allied s allegation that
Al lied would not have signed the Settlenent Agreenent and
woul d not have participated in the stipulated submttal to
the Comm ssion if the subsequent, contradictory statenents
of M. Sidel ko were available and the questions as to the
conpliance of Qdyssey’s CSA with the CI SR Order were known.
The Anmended Petition essentially seeks to reopen the
original Comm ssion proceeding initiated by Allied based on
this new evidence and the discovery that Odyssey has,
contrary to the CISR Order, been exenpted from fuel and
ot her adjustnent charges that all other TECO custoners nust
pay. Even though these allegations nust be accepted as
true for purposes of a notion to dismss, Appellees
repeatedly challenge the underpinnings of the allegations

in an effort to circunvent the requirenents for de novo

4 TECO s extensive discussion of Colunbus Hotel Corp. V.
Hot el Managenent Conpany, 156 So.2d 893 (Fla. 1934), is
unaval ling because, in the present case, Qdyssey was an
active party in the original Conm ssion proceeding that
i nvol ved a chal l enge to Odyssey’ s CSA.

There can be no dispute that the Sidelko affidavit was
part of the information presented to secure the QOdyssey
CSA.  See TECO Brief, p. 25.




review of the Comm ssion’s Oder dismssing the Anmended
Petition.

It is inportant to recognize that the Settlenent
Agreenent was not presented to the Comm ssion for approva
in the context of an adversarial proceeding where contrary
argunments were presented by both sides to the issue.
Instead, the Settlenent Agreement was jointly presented to

t he Conm ssion for approval. Thus, unlike Austin Tupler

Trucking v. Hawkins, 377 So.2d 679 (Fla. 1979), the present

proceedi ng does not involve a notion to relitigate matters
that were specifically litigated and resol ved during prior
evidentiary proceedi ngs. | nst ead, Allied seeks the
Commi ssion to reopen the evaluation of Odyssey’s CSA based
upon the subsequent statenents of Odyssey’s CEO and the
di scovery that Odyssey is not paying fuel and other
adj ustnent charges required of all other TECO ratepayers.
Those issues were not specifically addressed or Ilitigated
in the prior Conm ssion proceeding.

Appel l ees ignore the Commission’s ongoing responsi-
ility to oversee the inplenentation of contracts entered
into by a regulated utility that are subject to Conm ssion
approval . | ndeed, the Comm ssion has specifi-cally found

in the past that the doctrine of admnistrative finality

will not preclude further consideration of a prior approved
contract when the Commission’s approval “was induced
t hrough  perjury, fraud, col | usi on, decei t, m st ake,

i nadvertence or intentional wthholding of key inforna-



tion.” In re: Inplenentation of Rules 25-17.080 - 25-

17.091, F. A C. Regarding Cogeneration and Small Power Pl ant

Production, Order No. 25668, 92 FPSC 2: 24,28, February 3,

1992.

D. APPELLEES | MPROPERLY ARGUE DI SPUTED FACTUAL | SSUES TO
SOPPORT THE COWM SSTON' S FTNAC ORDER

Appel | ees set forth a nunmber of contentions as to what
Allied was entitled to rely upon in deciding to enter into
the Settlement Agreenent. Appel | ees al so specul ate that
Qdyssey’s CSA would have been approved by the Commi ssion
even if the information contained in M. Sidelko s recent
statenents was known. At this stage of the proceedings,
however, the issue is not whether Odyssey was eligible
under the CISR Oder. Instead, the issue is whether Allied
settled its challenge to Odyssey’s CSA and agreed to place
the matter before the Comm ssion for approval wthout
opposition in reliance wupon the apparent validity of
Qdyssey’s CSA which has now been called into question by
M. Sidelko’s circuit court testinony and the revelation
that Odyssey is not paying fuel and other adjustnent
charges. It was error for the Comm ssion to deny Allied an
evidentiary hearing to present testinony on these nmatters.

TECO attenpts to salvage M. Sidelko' s deposition
testinmony in the circuit court action by pointing to the
errata sheet, which was prepared by M. Sidelko after the
deposition was transcribed and the inconsistencies with his

prior affidavit were apparent. TECO Brief, pp. 22-23.



TECO s suggestion that the errata sheet conclusively
absol ves t he I nconsi stency bet ween t he transcri bed
deposition testinony and the prior affidavit submtted in
support of the Odyssey CSA is sinply wi shful thinking. O
course, it is inappropriate to accept TECO s explanation
for these factual inconsistencies in resolving a notion to

di sm ss. See, Varnes v. Dawkins, 624 So.2d 349, 350 (Fla.

15" DCA 1993).

TECO clains in its Brief that the Commssion, in
approving the Settl enent Agreenent, reviewed and consi dered
sone of +the concerns raised in the Amended Petition,
particularly with respect to Qdyssey’s exenption from the
paynent of fuel and other adjustnent charges. TECO Bri ef,
pp. 21-22. Interestingly, the Conm ssion has not specifi-
cally adopted this position. TECO s argunment is an
alternate version of the facts that is not supported in the
record and not properly considered in ruling on a notion to
di sm ss. The Commi ssion approval does not specifically
reflect approval of Odyssey’s exenption from paying fuel
and ot her adjustnment charges. | ndeed, such a result would
be a violation of the CISR Oder which limts any CISR
di scount rate to base demand and base energy charges.

It should also be noted that the Conm ssion’s Final
Order and the argunents advanced in the Appellees’ Briefs
contain extensive conclusions and assunptions regarding
Allied’ s purported lack of an “injury in fact,” the

supposed insufficiency of such injury and the nature and

10



type of the alleged injury. These assunptions and
conclusions are not properly resolved at the stage of a
notion to dismss when the facts nust be construed in the

light nost favorable to Petitioner. See, Varnes, supra.

E. ALLI ED HAS ALLEGED ADEQUATE GROUNDS TO VACATE THE
SETTLEMENT AGREEMENT

Allied has alleged, and the Commi ssion was required to
accept as true for purposes of ruling on the Mtions to
Dismss, that Odyssey has not been required to pay fuel
adj ust nent charges and, consequently, Odyssey’s CSA is not
in conpliance with the ClI SR O der. The Anended Petition
asserts that Odyssey’'s exenption from fuel charge paynents
was not evident at the time of the Settlenent Agreenent and
that Odyssey is the only TECO custoner ever to receive such
an exception from fuel charge adjustnents. Al lied has
further alleged that such favorable treatnent constitutes a
per se violation of 8 366.03, Fla. Stat. Accepting these
all egations as true (as the Comm ssion was required to do
in ruling on the Mdtions to Dismss), Odyssey’'s failure to
pay fuel and other adjustment charges constitutes a breach
of TECO s obligation under the CISR Oder to the detrinent
of TECO s ratepayers, including CFl, and confirns that TECO
has failed to negotiate with Odyssey a rate as close as

possible to TECO s tariffed rate. Custonmers of a regul ated

11



public utility such as TECO have the right to raise such
i ssues whenever the facts becone known and the resolution
of a prior conplaint based on inconplete information shoul d
not preclude a review based on new evidence. Rat her than
comenci ng proceedings to investigate these serious charges
based on newly revealed facts, the Conm ssion instead
permtted TECO to hide behind the prior Settlenent
Agreenment and dismissed Allied s Amended Petition wthout
heari ng. A comon refrain of the Appellees’ Answer Briefs
is that Allied should not be pursuing this action because
it got everything it was asking for. See, e.g., TECO
Brief, pp. 32-33; Qdyssey Brief, p.18.  However, Allied did
not get what it was seeking. It does not have a bleach
plant in the Tanpa Bay area operating with a favorable
electric rate and it will not be able to build and operate
such a plant unless it is able to secure the sane favorable
electric rate as its conpetitor, Qdyssey.

As alleged in the Anended Petition, Allied tried to
take advantage of the two-year w ndow provided by the
Settlement Agreenent but was thwarted by Odyssey’s refusal
to release the plant manuf acturer from an invalid
nonconpet e agreenent. The evidence revealed during the
ensuing circuit court action pronpted Allied to request the

Commi ssion to reconsider the entire arrangenent because it

12



became apparent that Odyssey was continuing to enjoy a
favorable and possibly unlawful electrical rate that was
bei ng subsidized by other TECO custoners while Allied is
bei ng permanently deni ed the opportunity to obtain the sane
favorable rate granted to its conpetitor by a regulated
public wutility.® None of the Appellees provide a valid
public policy reason why Allied should be limted to a two-
year window to build a plant in order to secure the sane
favorable rate from a regulated wutility that Qdyssey
continues to receive today.

Allied has requested the Commi ssion to halt the unfair
and preferential treatnent granted to Allied s conpetitor
by a regulated public utility and, if necessary, to vacate
its prior approval of the Odyssey CSA because that contract
does not comply wth the CISR Oder and/or TECO s
obligations to its general body of ratepayers. The
Conmi ssi on abandons its duty as a regulator by arguing that
“ any alleged irregularities in paynment of fuel costs
are properly addressed in the Comm ssion’s ongoing, annual
fuel proceedi ngs.” Conmmi ssion Brief, p. 43. The

Comm ssion’s annual fuel proceedings are not a forum to

® 1t was only during litigation over the nonconpete
agreenent that the testinmony of M. Sidelko revealed the
statenents in the prior affidavit he submtted in order to
obtain the CSA were not accurate and that Odyssey’s CSA was
being inplemented in a nmanner inconsistent with the CSA
O der.

13



address issues related to the validity of GOdyssey’'s CSA
This Court should require the Commission to conduct an
evidentiary proceeding to address the serious, substantive

al | egations regardi ng Gdyssey’ s CSA.

F. THE PUBLIC | NTEREST | S SERVED BY | NVESTI GATI NG THE
CCATMS RATSED TN THE AMENDED PETTTITON

The Conmmission’s statement that “this case turns on a
notion to dismss which inplicates fixed principles of |aw
nore so than public policy,” Commission Brief, p. 41, is
i ndi cative of the Comm ssion’s continuing abdication of its
responsibility for insuring that TECOs rates are not
unfair, prejudicial or discrimnatory. A full and conplete
i nvestigation as to whether Qdyssey has secured an unfair,
preferential rate that has been denied to its business
conpetitor and that requires subsidization by other TECO
ratepayers is clearly in the public interest. Mor eover
the public interest is harmed by the Commission’s
i ndefinite postponenent of an investigation into Odyssey’s
illegal exenption from the paynent of fuel charges and the
resulting postponenent of Allied s ability to conpete with
Qdyssey in the Tanpa cell process chlorine bl each market.

The Commi ssion erroneously contends that it is barred
from vacating its order approving the Settlenent Agreenent
because too nuch tinme has elapsed since its issuance.
Comm ssion Brief, p. 40. However, the record is clear that

Allied acted pronptly after the circuit court testinony of

14



M. Sidel ko revealed the inaccuracy of the affidavit used
to secure the Odyssey CSA. The time limt in Rule 1.540,
Fla.R Cv.P. is not applicable to the Conm ssion. In

Sunshine Utilities v. Public Service Commi ssion, 577 So.2d

663 (Fla. 1 DCA 1991), the Court recognized the
Commi ssion’s inherent authority to nodify its orders and
affirmed a Conmission Oder nodifying a 1984 order
following an inquiry that began in 1988. The Sunshi ne
Uilities decision also affirmed the recognized exception
to the doctrine of admnistrative finality where there is a
denonstrated public interest.

(dyssey’s contention that “the order sought to be
vacated had becone final and passed out of the PSC control,
Qdyssey Brief, p. 16, ignores the Commi ssion’s o0ongoing
responsibility to insure TECOs rates are non-prejudicial
and non-discrimnatory and that TECO s other custoners do
not bear the brunt of the favored treatnent accorded to
Qdyssey. Any TECO custonmer, including CFl, has the right
to expect that it is not subsidizing other custoners and
that TECO as a regulated utility, 1is not engaged in
unfair, discrimnatory pricing. Appel | ees have cited no
public interest in preserving the favorable rate granted to
Qdyssey by TECO.

Contrary to the Comm ssion’s argunment on pages 41-42

of its Brief, MCaw Communications of Florida, Inc. v.

Clark, 679 So.2d 1177 (Fla. 1996) is relevant to the issues

in the present case. MCaw recogni zes that the doctrine of

15



adm nistrative finality should not be rigidly applied with
respect to issues that are part of the Conmission s
continuing jurisdiction. In the present case, the
Commi ssion has an ongoing responsibility to insure that
TECO s rates are not unfair, discrimnatory or prejudicial.
Appel | ees’ conpl ai nts about the passage of tine since
the Comm ssion’s approval of the Settlenent Agreenent m ght
be nore persuasive if any of Appellees had nodified their
activities in reliance wupon the Settlenent. VWi | e
Appel | ees repeatedly assert the inportance of finality in
adm nistrative proceedings, they have not alleged nor is

there any basis for concluding that any of the Appellees

have changed their position in reliance upon the
Comm ssion’s appr oval of t he Settl enment Agr eemnent .
| nst ead, their i nsi stence upon t he doctri ne of

admnistrative finality is geared toward avoiding any
further investigation or analysis of the favorable and
possibly illegal Odyssey CSA. It is perhaps understandabl e
that Odyssey would so vigorously oppose any investigation
or evidentiary proceeding regarding the extrenely favorable
rate that it has been enjoying for several years.” It is
di sappointing that the Commssion is not concerned that
(dyssey has secured a preferential rate to the apparent

detriment of TECO s other custoners and that the TECO

" Indeed, M. Sidelko’s testinobny in the civil court action

i ndicates that Odyssey could easily pay higher electric
rates without danmaging its business prospects.
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enpl oyee involved in negotiating that arrangenent has now
gone to work for Odyssey.

TECO attenpts to inpose an artificial tinmeline for
chall enging the approval of the Settlenment Agreenent by
attenpting to characterize Allied s al | egati ons as
“intrinsic in nature.” TECO Brief, pp. 26-31. Once again,
this effort ignores the Conm ssion’s continuing obligation
to insure that the rates charged by a regulated utility are
fair, non-discrimnatory and non-prejudicial. TECO has
provided no authority to support a distinction between
intrinsic and extrinsic fraud in the context of an
adm ni strative proceeding before a regulatory agency. This
argunent was not presented to the Comm ssion below and is
not included in the Comm ssion’s Final Order. Appel | ees’
efforts to equate the doctrine of admnistrative finality
with the principles that govern finality of judgnents and
in particular, Rule 1.540, Fla.R G v.P. are an unsupported,
gratuitous extension of the judicial decisions. TECO
provi des no explanation as to how its advocacy of applying
the doctrine of extrinsic fraud can be reconciled with the
myriad of administrative cases recognizing exceptions to

the doctrine of administrative finality.

The Commi ssion misses the point with its contention
that “. . . the CISR Order does not require TECO to seek a
prudence finding for its CSA” Comm ssion Brief, p. 18.

Al lied seeks a hearing to establish that Odyssey’s contract
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did not conmply with the requirenents of the CISR Order

which, if established at hearing, would effectively resolve

or noot the issue of prudency. In other words, Allied is
not simply seeking the Commission to revisit its
determ nation that the Odyssey CSA was prudent. Rat her

due to the change in circunstances and the revelation of
Qdyssey’s m sl eading statenents in securing the CSA and the
i mproper exenption of Odyssey from fuel adjustnent charges,
Al lied seeks a Conmm ssion determ nation that Odyssey’s CSA
does not conply with the CISR Order and should not be in
effect because it grants an unfair, discrimnatory rate to
Qdyssey which is being subsidized by TECOs other
ratepayers. This determination was originally requested in
the initial proceeding. However, because of the represen-
ations made by M. Sidel ko, representations that have been
recanted by his subsequent testinony, Allied negotiated the
Settl enent Agreenent based on its reasonable belief at the
time that the Odyssey CSA conplied wth all of the
requi rements of the CISR Order.

At page 10 of its Brief, Gdyssey includes extensive
di scussion of the issues properly considered in the review
of a CSA under the CISR Order. However, at this point, the
prudency and specific review criteria under the ClI SR O der

are not at issue. Those issues can and should be briefed
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and ar gued fol |l owi ng an evidentiary pr oceedi ng.
Unfortunately, the Comm ssion’'s Final Oder denied such a
hearing and thereby allowed Odyssey and TECO to avoid
addressi ng what should be the superseding issue of whether
t he statutory mandat e for non- prej udi ci al , non-

discrimnatory rates is being net.

G THE COVWM SSION'S JURI SDICTION |S NOT DI VESTED BY THE
RELEASE EXECUTED BY ALLI ED

Despite Odyssey’'s vociferous effort to take refuge
behi nd the Rel ease Agreenent, Odyssey Brief, p. 13, 19-23
the Commission’s jurisdiction and authority is not
determined by an agreenent of a regulated utility with a

customer or potential customer. See, H Mller and Sons,

Inc. v. Hawkins, 373 So.2d 913, 914 (Fla. 1979). (dyssey’'s

claimthat Allied has waived its standing to challenge the
Settl ement Agreenent and General Release would effectively
allow the Release to elinmnate the recogni zed exceptions to
the doctrine of admnistrative finality for subsequently
di scovered fraud and changed circunstances and woul d excuse
the Commission fromits statutory responsibility to insure
that the rates charged by a regulated public utility are
not unjustly discrimnatory or preferential. Appel | ees’
extensive argunents regarding the specific |anguage in the
release and the Settlenent Agr eenment obscures the
Commi ssion’s fundanmental role to ensure that a regul ated

public entity is not charging unfair, discrimnatory rates.
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See, 88 366.03, 366.06(2) and 366.07, Fla. Stat. (1999).
None of the Appellee provide any substantive discussion of
those statutory provisions or the Commssion’s role in

enforcing them

H. CONCLUSI ON

Allied s Anended Petition alleges facts sufficient to
state grounds for exceptions to the doctrine of
adm nistrative finality. Allied s Anmended Petition
requests the Conmi ssion to conduct an evidentiary hearing
and reevaluate whether Odyssey’s CSA is fair and in
conpliance with the CISR Order. That request is based upon
new revel ati ons and subsequent inconsistent statenents by
M. Sidel ko whose affidavit was used to obtain the QOdyssey
CSA. Wiile Odyssey and TECO would have the Conmm ssion
abdicate any responsibility for enforcing the state
statutes against rate discrimnation, the Conmssion is
responsi bl e for protecting ot her r at epayers from
subsidizing preferenti al rates granted to particular
custoners by a regulated utility. The Court should reverse
the Commi ssion’s Order dismssing the Anended Petition and
remand the case for evidentiary proceedings before an

inpartial fact-finder that has not prejudged the evidence.
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