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INTEREST OF AMICUS CURIAE

Florida Defense Lawyers Association (FDLA) is a statewide organization of
defense attorneys with a membership of over 1,000 members. FDLA strives to
promote alevel playing field in civil litigation and to foster our members growth as
professionals. FDLA regularly and actively participates in amicus briefing in cases
with a statewide impact involving tort issues, insurance issues and trial procedure.

FDLA believesthat thiscaseinvolvessignificant tort law issueswith potential ly
statewideimpact. FDLA’samicus brief addresses Florida simpact ruleasit applies
tothiscase. Theimpact ruleisarecurring and important issuein tort cases handled
by FDLA members. FDLA hasbriefed other casesfor thisCourt involving Florida' s

impact rule, including Coca Colav. Hagan, 804 So.2d 1234 (Fla. 2001).

FDLA filesitsamicus brief by leave of this Court.



SUMMARY OF THE ARGUMENT

Thisisnot acase where Plaintiff/Respondent should be permitted to avoid the
impact rule. Respondent hasfailed to allege alegally recognized negligence claim.
Hehasfailedtoallegealegally recognized rel ationship whichwould giveriseto aduty
owed to him. Thereisno previously recognized special relationship between himself
and his children’ stherapist. He has also failed to allege arecognized duty. Thereis
no previously recognized duty to validate or investigate a client’s perceptions or
experiences before giving adiagnosis. Florida does not recognize a cause of action
for negligent interference of parental rights.

Furthermore, the cause of Respondent’ salleged emotiona damagesareelusive.
It is unclear whether his children’s therapist, his children, his ex-wife, or Florida's
Domestic Violence Statute caused his emotional distress.  Findly, alowing
Respondent to recover damages for the mental anguish that his ex-wife's use of a
medical diagnosis caused him would open the floodgates for speculative claims.
There is probably no end to the number of potentia litigants who would wish to
recover damagesfor the mental anguish caused by domestic violencedisputesor child

custody battles.



ARGUMENT

l. Paintiff/Respondent’ s Negligence Suit Fails to Fall within any Exception to
Florida' s Impact Rule.

“For reasonsboth historical and practical,” negligencelaw imposesaduty upon
a“ protecting party” to exercise reasonable care to safeguard the physical well-being
of a “protected party” and the physical security of the protected party’s property.

Riversv. Grimdey Qil Co., 842 So.2d 975, 976 (Fla. 2d DCA 2003), citing Monroe

v. Sarasota County Sch. Bd., 746 So.2d 530 (Fla. 2d DCA 1999)(noting that bodily

injury or property damage is an essentia element of a cause of action for
negligence)(other citation omitted). Negligencelaw doesnot generally imposeaduty
upon a party to safeguard the emotional well-being of another. Rivers, 842 So.2d at
976. Asthis Court has stated, “there must be some level of harm which one should
absorb without recompense as the price he pays for living in an organized society.”

Rowell v. Holt, 850 So.2d 474, 480 (Fla. 2003)(citation omitted). Inorder to preserve

the“ physical” aspect of negligencelaw, courtshave devel oped certain doctrinessuch
asthe “impact rule.” Rivers, 842 So.2d at 976.

The impact rule usually requires a plaintiff to sustain some sort of physical
Impact as aresult of adefendant’ s negligence in order to maintain his or her action.

Id. Theimpact rule has no application to intentional torts. 1d. Intentional torts have



never imposed aduty restricted to protecting the physical person or his property. 1d.
If apersonintentionally and malicioudly interfereswith another’ slegal right, emotional
damages have always been recoverable.

Within therealm of “ordinary” or simple negligence, this Court has carved out
limited and specific exceptions to the physical requirement. 1d. at 977. The
“bystander” exception appliesif a person suffers emotional traumafrom witnessing

an accident inwhich afamily member is physically harmed. Id., citing Champion v.

Gray, 478 So.2d 17 (Fla. 1985)(creating narrow claim for emotional distress that
results in physical injury). Another exception is applicable when a doctor gives a
mi sdiagnosi sthat causesaplaintiff to undergoinvasivemedical treatment. Rivers, 842

So0.2d at 977, citing R.J. v. Humana of Fla., Inc., 652 So.2d 360 (Fla. 1995). If a

psychotherapist breaches hisfiduciary duty of confidentiality, his patient may avoid
the impact rule and pursue a negligence claim for emotional damages. Gracey V.
Eaker, 837 So.2d 348 (Fla. 2002). These narrow exceptions generally require a
“freestanding” tort or a “special relationship” from which emotional damages are
foreseeable. Rowell, 850 So.2d at 478 (involving an attorney/client relationship), citing

Kush v. Lloyd, 616 So.2d 415 (Fla. 1992)(involving wrongful birth).

Inthiscase, Welker’ sordinary negligence claim for emotional damagesfailsto

set forth the necessary elements to assert a valid negligence claim, fails to meet



negligence law’s physical requirement, and fails to meet any exception to that
requirement. First, Welker failstoallegeany legally cognizablerelationship between
thechildren’ stherapist and himself. Thissuit wasnot brought on behalf of Welker’s
children, who werethe mental health counselor’s patients. Thissuit was brought by
the patients father on his own behalf. There was no special relationship between
Welker and the counselor that made her a “ protecting party” of Welker’s physical
well-being or property. Using Justice Pariente’' s parlance, there was no “clearly
defined duty due to a direct relationship” between the children’s counselor and the
children’ sfather. Rowell, 850 So.2d at 484 (Pariente concurring). Any “clearly defined
duty dueto adirect relationship” at issue in this case was between the children and
their counselor. Theonly clearly foreseeableemotional or psychological harmfor any
breach of duty by the children’s counsel or would be to the children, not their father.
Thereisno alegation that the children suffered any emotional or psychological harm
as aresult of their counselor’s alleged breach of duty.

Second, Welker failed to alege alegaly cognizable duty. In his Amended
Complaint, Welker alleges that the mental health counselor breached her duty of
reasonable care “to investigate or validate” “factual allegations.” There is no
recognized “ duty toinvestigateor validate” “factual allegations’ imposed upon mental

health counselors in Florida. Nor should there be. In this case, alicensed mental



heal th therapist made apresumably legitimate diagnosisthat her patientswere suffering
from post-traumatic stresssyndrome. Psychological diagnoses, such astheonemade
in this case, are not necessarily made based upon verifiable facts. Instead,
psychological diagnoses are usually based upon a patient’s perceptions and
symptoms. In this case, the mental health counselor made a diagnosis based upon
what Welker’s children had told her and presumably upon the children’ s displayed
behaviors. There was no duty to verify the children’s perceptions or behaviors.
Finally, Welker asserts that he alleged a cause of action for negligent
“interference with parental rights.” However, Florida does not recognize a cause of
action for negligent interference with parental rights. Instead, Florida recognizes a

cause of action for intentional interference with parental rights. Stonev. Wall, 734

S0.2d 1038 (Fla. 1999)(recognizing acause of actionfor intentional interferencewith
custodial parent-child relationship by third-party non-parent).

Asstated by thisCourt, theelementsof tortiousinterferencewith parenta rights
include: (1) that the plaintiff had superior custody rightsto the child; and (2) that the
defendant intentionally interfered with thoserights. Stone, 734 So.2d at 1042, citing
Restatement (Second) of Torts 8 700 (1977). Intentional interference does not
provide for a cause of action against those who mistakenly or negligently interfere.

If negligent interference were arecognized cause of action, any carpool driver or girl



scout leader or neighbor who accidentally dropped off achild to anoncustodial parent
could be sued. One can imagine a whole host of unfortunate and undesirable
“negligent interference” lawsuits.  Although the counselor’'s “to whom it may
concern” letter inthiscase may havebeenill advised, thereisno allegation that it was
an intentional or malicious attempt to interfere with anyone' s parental rights.
Welker’ sAmended Complaint failsto alegealegally recognized freestanding
tort gpart from any emotional injury. See Rowell, 850 So.2d 479-80 (reasoning that the
impact rule was not intended to embrace thetort of wrongful birth “where emotional
damages are an additional or ‘parasitic’ consequence of conduct that itself is a
freestanding tort apart from any emotional injury”). Welker’'s Amended Complaint
alsofailsto allege any legally recognized special relationship creating a special duty
whose breach would cause foreseeable psychological injury. See id. at 480
(concluding that theimpact rule had no application where an attorney’ sbreach of his
special duty caused foreseeable psychological harm). Welker’ ssuit failstofall within

any recognized exception to the impact rule.



1.  ThisCaselsNot the Type of Case for Which Plaintiff/Respondent Should Be
Allowed to Elude the Impact Rule.

A. The Courts Would Be Inundated with Litigation Based upon the
Emotional Injury Caused by Domestic Violence Disputes.

Welker alleges in his Amended Complaint that the children’s mental health
counselor prevented him from protecting his rights because she failed to report his
conduct to Florida s Department of Children and Families. He aleges that his ex-
wife' sdecision to obtain aninjunction against him prevented him from protecting his
rights. Welker hasactually alleged that Florida’ sDomestic Violence Statute prevented
him from protecting hisrights. Southern Hospital cannot belegally held responsible
for hisex-wife' slegal choiceto avall herself of Florida’ s Domestic Violence Statute.
Additionally, it could not have been reasonably foreseeabl e by the children’s mental

health counsel or that Welker would beinjured by Florida sDomestic Violence Statute.

Contrary toWelker’ sallegations, Florida' sDomestic Violence Statute provides
for hearings and other proceedings and procedures to which Welker could have
availed himself. See § 741.30 (3)(d)-(10), Fla. Stat. (2004). Under Florida's
DomesticViolence Statute, if an ex parteinjunctionisobtained, it can only beeffective

for amaximum of fifteen days. 8741.30 (5)(c), Fla Stat. (2004). A full hearing must



be held within fifteen days and there must be reasonabl e notice and opportunity to be
heard. §741.30 (5)(c) & (d)(3) &(8)(a)(c), Fla. Stat. (2004). Florida's Domestic
Violence Statute provides an advocate from a state attorney’s office, a law
enforcement agency or acertified domestic violence center to be present with either
the petitioner or respondent during any court proceedings or hearings related to an
injunction for protection if requested. 8§ 741.30 (7), Fla. Stat. (2004). The petitioner
or respondent may move the court to modify or dissolve an injunction at any time.
§741.30 (10), Fla. Stat. (2004).

Welker wishes to hold Southern Hospital responsible for the alleged mental
anguish caused by Florida' sDomestic Violence Statute. Heattemptsto hold Southern
Hospital responsible because adiagnosis of one of its health care providerswas used
asevidenceinadomesticviolencedispute. If Welker isallowedto pursuethisaction,
the floodgates of litigation would indeed be wide open. Thereis probably no end to
the number of those willing to seek redress for the emotional toll that a domestic
violencedisputecauses. Thereisalso probably no endto the number of litigantswho
would gladly sue a hospital for the emotional toll that the use of adiagnosisin prior
litigation caused them.

B. ThePrecise Cause of Plaintiff/Respondent’s Injury is Elusive.

Welker’s Amended Complaint attempts to recover damagesfor hisex-wife's



use of amedical provider’ sdiagnosis. This case could be analogousto an ex-wife's
use of adoctor’ sprescriptionor referral. Supposean ex-wifeused a“towhomit may
concern” medical referral in a child custody battle. Should the ex-husband have a
causeof actionfor emotional injury against the hospital wherethe doctor worked?Did
thedoctor cause hisalleged emotional injury or did hisex-wife? Supposethereferral
was based upon a misdiagnosis. Should the ex-husband have a cause of action,
absent any medical treatment, agai nst the hospital for hisemotional injury infighting
a child custody battle? Did the doctor or did the ex-wife cause his emotional
damages? Suppose the ex-wife used a medical diagnosis of the children in the
custody battle. Should the husband have a cause of action against the hospital for his
emotional trauma?

In this case, Welker’s ex-wife used their children’s medical diagnosis as
evidenceinadomestic violencedispute. Didthetherapist cause hisalleged emotional
injury? Did his ex-wife? Did his children who reported the alleged abuse to their
therapist? Did Florida’ sDomestic Violence Statute cause hisalleged emotional injury
by allegedly denying him “advance notice of the injunction” and “an opportunity to
defend against the allegations?’ In this case, the impact rule serves an important
function because the precise cause of Welker's “mental anguish, humiliation and

embarrassment” iselusive. See Rowell, 850 So.2d at 478 (explaining that emotional
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injury isdifficult to prove, not easily quantified, and that the precise cause of theinjury
can be elusive).
CONCLUSION
This Court should quash the First District's decison alowing
Plaintiff/Respondent to recover emotional damages and reinstate the trial court’s
dismissal of this action.
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