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PRELIMINARY STATEMENT

InthisBrief onthe Merits, the Petitioner, Southern Baptist Hospital of Florida,
Inc., isreferred to as “Baptist”. The Respondent, Jeffrey W. Welker, isreferred to
as “Welker”. Baptist’smental health counselor, Ms. Vaerie Brink, isreferred to as

“Brink”. Referencesto the record on appeal aredesignated as(R.__ ). Citationsto

the attached Appendix arereferred to as (A. ).



STATEMENT OF THE CASE

Thisisan appeal fromtheFirst District’ sdecisionin Welker v. Southern Baptist

Hosp. of Florida, Inc., 864 So.2d 1178 (Fla. 1% DCA 2004). In Welker, the First

District affirmed thetrial court’ sdismissal of Counts| and |1 of Welker’ sthree count
Amended Complaint. However, asto Count Il1, the First District reversed the trial
court’ sdismissal finding that Welker’ sclaim did not fall within themedical negligence
provisions of Chapter 766 of the Florida Statutes. Indoing so, the First District noted

conflict withthe Fifth District’ sdecision in Goldman v. Halifax Medica Center, Inc.,

662 S0.2d 367 (Fla. 5" DCA 1995). Goldman had previously held that hospitals are
entitled to the benefitsof Section 766.106 when hospitalsarealleged to bevicariously
responsible for employees whose actions fall within the parameters of Section
766.106(1), Fla. Stat. (1999).

After finding that Chapter 766 did not apply to Count |11 of Welker’ sAmended
Complaint, the First District created a special exception for Welker's emotional
damages claim under Florida's Impact Rule. In doing so, the First District certified
the following question as being a question of great public importance:

DOES FLORIDA’'SIMPACT RULE PRECLUDE THE RECOVERY

OF DAMAGESFOREMOTIONAL INJURIESFORA NEGLIGENCE

CASE ALLEGING THAT DEFENDANT'S ACTIONS
WRONGFULLY CAUSED THE PLAINTIFF TO LOSE CUSTODY



OF HISCHILDREN AND ALL OTHER PARENTAL RIGHTS FOR
A SIGNIFICANT PERIOD?

Baptist asksthisCourtto overturntheFirst District’ sreversal of thetrial court’s

dismissal of Count I11.



STATEMENT OF FACTS

As set forth above, Welker's Amended Complaint contained three counts
against Baptist. (R. 19-28). Because the trial court’s dismissal of Count Il was
conceded by Welker and because the dismissal of Count | was not appeal ed, Count
[11 isthe only count currently before this Court.

Count Il asserted a negligence claim against Baptist for the actions of its
employee, ValerieBrink. (R. 19-28).! The Amended Complaint alleged that Brink was
alicensed mental health counsel or who was acting within the course and scope of her
employment for Baptist. (R. 19-28). The Amended Complaint also alleged that Brink
was alicensed mental health counselor. (R. 19-28).

Further, the Amended Complaint alleged that inthe Summer of 1999, Welker’'s
children visited Welker’ sex-wife, Penelope Donham (hereinafter “Donham™). (R. 19-
28). Whilethe children werevisiting Donham, Donham engaged Brink’ sservicesto
evaluate the children. (R. 19-28).

After evaluating thechildren, Brink set forth her clinical conclusionsconcerning
Welker' schildrenina®“ToWhom It May Concern” letter. (R. 19-28).2 Inthisletter,

Brink referenced her eval uation of the children and summarized her clinical diagnosis

It is undisputed that no individual claims were ever brought against Brink.
’The letter was attached as an exhibit to Welker’s Amended Complaint.
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by noting that the children met “al DSMIV criteria for Post-Traumatic Stress
Disorder”. (R. 19-28). In reaching this diagnosis, Brink expressed her “clinical
opinion” that contact with Welker was* psychologically harmful” to the children and
also posed a serious threat of bodily harm to the children. (R. 19-28).

Additionally, Welker alleged that after the letter was generated by Brink,
Donham used the letter to obtain an injunction against domestic violence against
Welker. (R. 19-28). Welker claimed that theinjunction denied Welker legal custody
and access to his children and denied him the parental rights granted in the Final
Judgment of Dissolution of Marriage. (R. 19-28).

Ultimately, by consolidating theinjunction casewith an enforcement proceeding
related to the dissol ution of marriagejudgment, theinjunctionwasdissolved. (R. 19-
28). Accordingtothe Amended Complaint, thechildrenwerethen returnedto Welker.
(R. 19-28).

Based on these allegations, Welker brought three counts against Baptist in his
Amended Complaint: a claim for a statutory violation under Section 39.201 of the
Florida Statutes (Count I); a clam for Brink’s alleged “false and defamatory”
statements (Count I1); and anegligence claim for Brink’ s alleged failure to exercise
reasonablecare(Count I11). (R.19-28). Based ontheseallegedtorts, Welker claimed

that he had been “injured and damaged by interference with [his] parental rights,

4



incurring expenses for attorney’ s fees, court costs and suit monies and by suffering
mental anguish, humiliation, embarrassment and theloss of companionship and society
of hischildren”. (R. 19-28).

Baptist movedto dismissall threecountsof Welker’ sAmended Complaint. As
to Count |, Baptist contended that Section 39.201 did not createacivil cause of action
against Baptist. (R. 29-32). As to Count |, Baptist contended (among other
arguments) that Welker’ s claim was barred by the applicable Statute of Limitations.

(R. 29-32). Finally, asto Count 111, Baptist alleged that Welker’ s negligence claim
was barred by Welker’ sfailureto comply with the presuit screening requirements of
Sections 766.106 and 766.203 of the Florida Statutes (1999). (R. 29-32). Similarly,
Baptist alleged that even if the claim was not barred by the presuit provisions of
Chapter 766, Count |11 was barred by Florida s Impact Rule because Welker did not
suffer any physical injuries and had not been involved in aphysical impact related to
his alleged emotional injuries. (R. 29-32).

After theseissueswerearguedtothetrial court, thetrial court dismissedall three
counts of the Amended Complaint, with prgjudice. At the hearing on the Motion to
Dismiss, Welker never requested |eave to amend the all egations of any of the counts

of his Amended Complaint. (Record on Appeal).



Importantly, at all stagesof thislitigation, Welker hasfully admitted that Baptist
isastatutory “health careprovider” under the provisionsof Chapter 766 of the Florida
Statutes(1999). Also, at all timesmateria tothe Amended Complaint, itisundisputed
that Brink was a Baptist employee acting within the course and scope of her
employment as a mental health counselor. (R. 19-28). Similarly, if Chapter 766
appliesto Welker’ sclaimin Count I11, it isundisputed that thisclaimisbarred by the
Medical Malpractice Statute of Limitations because Welker never complied with the
presuit requirements of Chapter 766. (Record on Appeal).

As to the Impact Rule issues, it is undisputed that Welker did not suffer any
bodily impact, physical injury, or physical illnessrelated to any of the alleged actions
referencedin Count 111 of the Amended Complaint. (R. 19-28). Also, itisundisputed
that Welker’s alleged emotional distress and other intangible damages do not flow

from any physical impact to Welker. (R. 19-28).



SUMMARY OF THE ARGUMENT

Because Baptist isaChapter 766 “ health care provider”, which was providing
mental health servicesthroughitsemployee, Brink, theDistrict Court erredin denying
Baptist the protections of Chapter 766 of the Florida Statutes. By concentrating on
thefact that Brink’ sindividual occupation isnot included in the statutory definitions
of a“health careprovider”, the District Court erroneously denied Baptist its statutory
entitlement to the benefits of Chapter 766 as a Chapter 395 hospital. Similarly,
because Welker’ sclaim against Baptist ispredicated onthealleged inaccuracies of the
clinical conclusionsin Brink’ sletter, Welker’ sclaim arisesfrom “therendering of, or
failure to render, medical care or services’. Fla. Stat. §766.106(1)(a) (1999).

Additionally, the District Court misinterpreted the decision in J.B. v. Sacred

Heart Hosp. of Pensacola, 635 So.2d 945 (Fla. 1994), as prohibiting the application

of Chapter 766 to claimswherethe plaintiff isnot apatient of the health care provider.
More recent Supreme Court cases, as well as the medical malpractice cases under
Florida' s Wrongful Death Act, establish that Chapter 766 does apply to caseswhere
the plaintiff was not the patient of the health care provider if those claims otherwise
arise from medical care or services.

Further, the District Court erred in creating a special exception to Florida's
Impact Rule for the facts aleged in Count Il of Welker’'s Amended Complaint.
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Under established Supreme Court precedent, unless arecognized exception exists, a
plaintiff must suffer aphysical impact before the plaintiff can recover for emotional
distress caused by another’s negligence. Here, it is undisputed that Welker did not
suffer any physical impact or physical injuriesrelated to Brink’ salleged negligencein

this case.



STANDARD OF REVIEW

Becausethe determination of whether acomplaint sufficiently statesacause of
action involves an issue of law, an order granting amotion to dismissacomplaint is

reviewable on appeal by the de novo standard of review. Sobi v. Fairfield Resorts,

Inc., 846 So.2d 1204 (Fla. 5" DCA 2003).



ARGUMENT

l. THE DISTRICT COURT ERRED IN DENYING BAPTIST
THE BENEFIT OF CHAPTER 766 WHEN BAPTIST, A
CHAPTER 766 HEALTH CARE PROVIDER, WASALLEGED
TO BE VICARIOUSLY LIABLE FOR THE HEALTH CARE
ACTIONSOF BRINK, AMENTAL HEALTH COUNSELOR
EMPLOYED BY BAPTIST

A. | ntroduction

Because Baptist isa Chapter 766 “health care provider” whichisalleged to be
vicarioudly liable for atort arising from Brink’s mental health servicesto Welker’'s
children, the District Court improperly denied Baptist the protections of Chapter 766.
By focusing on Brink’ s exclusion from thelist of “health care providers’ referenced
In Section 768.50(2)(b), the District Court overlooked the benefitsafforded Baptist as
a health care provider under Sections 766.106 and 766.203 of the Florida Statutes
(1999). While Baptist admits that Brink was not personally entitled to individual
protection under Chapter 766, Welker chose to sue Baptist for damages which
emanated from Brink’ shealth care services. Becausethe serviceswereprovidedwhile
Brink was within the course and scope of her Baptist employment, Welker was

required to follow the presuit provisions of Chapter 766 before filing suit.
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B. Established L aw Concerning Chapter 766 Requirements

Chapter 766 of the Florida Statutes establi shesacompl ex investigative protocol
which must befollowed beforeaplaintiff can suea“health careprovider” for medical

negligence. Walker v. Virginialns. Reciprocal, 842 So.2d 804 (Fla. 2003). This*“ pre-

trial investigation processis designed to force the claimant and potential defendants
to carefully analyze the merits of a particular claim from both a legal and medical

perspective before settlement isrejected and suit isfiled”. Clark v. Sarasota County

Public Hosp. Bd., 65 F.Supp.2d 1308 (M.D. Fla. 1998).

When acourt findsthat aclaim against ahospital arising out of the rendering of
medical services has not been properly subjected to the presuit requirements of

Chapter 766, Chapter 766 requiresdismissal of theaction. Williamsv. Campagnulo,

588 So.2d 982 (Fla. 1991). While the presuit investigation requirements are not
jurisdictional, when aplaintiff failsto comply with the presuit procedures before the
applicable statute of limitationsexpires, the court’ sdismissal should bewith prgjudice.

Torrey v. Leesburg Regiona Medical Center, 796 So.2d 544 (Fla. 5" DCA 2001);

Shands Teaching Hosp. v. Miller, 642 So.2d 48 (Fla. 1% DCA 1994); Correa v.

Robertson, 693 So.2d 619 (Fla. 2d DCA 1997); Royle v. Florida Hospital-East

Orlando, 679 So0.2d 1209 (Fla. 5" DCA 1996); Central FloridaRegional Hosp. v. Hill,

721 S0.2d 404 (Fla. 5" DCA 1998).
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Asset forth above, it isundisputed that Welker failed to comply with the presuit
provisions of Chapter 766 prior to filing his Amended Complaint. Also, it is
undisputed that the Medical Mal practice Statute of Limitations has run on Welker’s
claim if Chapter 766 appliesto Welker’s Amended Complaint. For thesereasons, if
Welker wasrequired to presuit hisclaimsunder Chapter 766, then thetrial court was
correct in dismissing Count |11 of Welker’s Amended Complaint, with prejudice.

Williamsv. Campagnulo; Walker v. Virginialns. Reciprocal; Clark v. SarasotaCounty

Public Hosp. Bd.; Torrey v. Leesburg Regiona Medical Center; Shands Teaching

Hosp. v. Miller; Correa v. Robertson; Royle v. Florida Hospital-East Orlando; and

Centra Florida Regiona Hosp. v. Hill.

C. Application of Chapter 766 to Welker’'s Claims

In the first portion of the District Court’s Opinion, the District Court relieson
Section 766.102(1) to hold that Section 766.106 does not apply to Welker’'s claim
unless Welker’ s injuries “resulted from the negligence of a health care provider as
defined by Section 768.50(2)(b)” . Welker at 1183. Because mental health counselors
are not included within the group of “health care providers’ under Section
768.50(2)(b), the District Court concluded that Welker’ sclaimfor Brink’ snegligence

was not a claim for “medical malpractice” under Section 766.106. Id. at 1184.
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Respectfully, thisanalysisoverlooksthefact that theonly defendant inthiscase
Is a Chapter 766 health care provider which is being sued for injuries arising from
Brink’s mental health diagnosis and treatment of Welker’s children. Similarly, by
excluding Baptist from the protections of Chapter 766 because Brink’ soccupationis
not included in the “health care provider” list of Section 768.50(2)(b), the District
Court failed to recognize that a hospital, different from an individual physician, can
only provide health care services through its employees and agents. Because these
health care services are often provided by individuals who are not “health care
providers’, the District Court’s analysis unfairly strips hospitals of the protections
which were intended to protect Chapter 395 hospitals.

Similarly, based on its analysis of these presuit issues, the District Court’s

decisionisinconsistent withtheFifth District’ sholdingin Goldmanv. Halifax Medical

Center. Infact, the District Court specifically acknowledged conflict with Goldman
while disagreeing with the principal holding of Goldman.

In Goldman, the central issuewaswhether Chapter 766 appliedtotheplaintiff’s
negligenceclaimfor theactionsof ahospital employeewhowasnot astatutory “health
care provider” under Chapter 766. Goldman at 368. Like Welker in this case,
Goldman argued that it would be “inherently illogical” to make her comply with the
presuit notice requirements of Chapter 766 where the tortfeasor, an equipment

13



operator, was not a*“ health care provider” under any of the statutory definitions. 1d.
Findingthat Chapter 766 did apply to theplaintiff’ shospital claim, thetrial court
dismissed the plaintiff’s complaint for failure to comply with Chapter 766. This
holding was affirmed by the Fifth District.
In upholding the trial court’s dismissal of the plaintiff’s complaint, the Fifth
District pointed out an important infirmity in the plaintiff’s argument:

The weakness in Goldman's example and argument is that, in cases
alleging medical negligence, the legislature extended the privileges of
chapter 766 to hospitals but not to psychologists or, for that matter,
radiologic technologists. The complications that may arise when one
defendant isdefined in chapter 766 asahealth care provider and another
isnot [footnote omitted] are procedural in nature. Thefact that the law
may havecreated procedural difficultiesisnot justificationfor attempting
to construe the law in amanner which defeats the legidlative intent that
hospitals should be covered by chapter 766 where the alleged acts of
negligence arose out, or in the course of, medical treatment. |d. at 368 -
3609.

Further, the Goldman court specifically addressed the argument that when the
active tortfeasor is not a Chapter 766 “health care provider”, Chapter 766 does not
apply totheplaintiff’sclam. Inlanguageparticularly applicabletothiscase, theFifth
District held as follows:

Goldmaninterprets M cCullough to urgethat the presuit requirements of

chapter 766 should only apply where the “active” tortfeasor is aheath

care provider. Because the radiologic technologist who performed
Goldman’s mammogram is not defined as a health care provider,

14



Goldman argues that, consistent with McCullough, she should not be
required to follow the chapter 766 prerequisites.

Read in its entirety, McCullough actually runs contrary to Goldman’s
position. The opinion appears to suggest that the presuit requirements
would have been applicableif the nursing home had been ahealth care
provider, or if theemployeesor agentswho alegedly injured the plaintiff
had been health care providers. Goldman arguesthat M cCullough stands
for thepropositionthat presuit noticerequirementsonly apply wherethe
individual who actually commits the tort is a health care provider.
M cCullough, however, smply statesthat even wheretheemployer isnot
a health care provider, it may still be afforded the protections of the
statuteif it isvicarioudly liable for an employee or agent who isahealth
careprovider. Moreover, the court in M cCullough seemsto suggest that
itsanalysisof vicariousliability would not have been necessary had the
nursing home fit the statutory definition of a health care provider.

We believe that Goldman'’s interpretation of McCullough — that the
“active” tortfeasor must be a health care provider in order for chapter
766 to apply —isincorrect. 1d. at 369 - 370 (emphasisin the origina)

Based on this analysis, the Goldman decision establishes that an active

tortfeasor’ sstatusasa* health careprovider” isirrelevant to presuit complianceissues
when the plaintiff sues the hospital for actions covered by Chapter 766. Therefore,
the question becomeswhether amental health eval uation, madewithin the courseand

scope of a hospital employee’ s employment, falls within the parameters of Chapter

766. Baptist submitsthat it does.

15



Here, itisundisputed that Welker’ salleged damagesarisefromthecounselor’ s
clinical evaluation and treatment of Welker’s children (see the July 20, 1999, |etter
attached to Welker’ sAmended Complaint). (R. 19-28). Thisclinical evaluationwas
a headlth care service being provided by a statutory “health care provider”, Baptist.
Liketheradiology technicianin Goldman, thecounselor’ sactionsfall squarely within
the parameters of Chapter 766 and, therefore, presuit compliance was required.
Goldman.

For these reasons, Goldman establishes that Baptist’s status as a health care
provider entitles Baptist to statutory protection if Brink’s actions arose from “the
rendering of, or failureto render, medical careor services’. Fla. Stat. §766.106(1)(a).
Becausetheallegedtort flowsdirectly from Brink’ salleged negligenceinimproperly
diagnosing the children or from clinically acquiring facts which should have been
objectively verified, Welker’ sentireclaim emanatesfromthedelivery of “medical care

or services’ .2

*While not specifically defined in Chapter 766, “medical care” has been
defined as “professional treatment for illness or injury”. See e.g., WordNet Lexical
Database (Princeton University). Under this definition, Brink’s evaluation,
diagnosis and treatment of Welker’ s children would fall within the parameters of
this definition. As noted by this Court in Nehme v. Smithkline Beecham Clinical
L aboratories, Inc., 863 So.2d 201, 204 (Fla. 2003), when a statute does not define
a statutory term, the Supreme Court must resort to the principles of statutory
construction in deriving a proper meaning. In fact, this Court has repeatedly held
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Similarly, because Welker’ sAmended Complaint ispredicated on animproper
PTSD diagnosisand aninaccurate analysisof the children’ srelationship with Welker,
If there was no care deficiency in Brink’s treatment of the children, then Welker’'s
clammust fail. For thisreason, Brink’ salleged deficienciesin her clinical judgment
aretheessence of Welker’ sclaim against Baptist. Without thesecomponents, Brink’s
|etter accurately captured thetruth of the rel ationship between Welker and hischildren
and, if so, could not serve asthe basis of Welker’s claim.

Further, as an additional basis for the District Court’s denial of Baptist's
statutory protection under Chapter 766, the District Court found that the claim was not
amedical negligence claim because it did not arise “out of the rendering of, or the
fallure to render medical care or services’ to Welker. Welker at 1178. This
conclusion wasbased on the District Court’ sanalysisof footnotethreeinthisCourt’s

decisionin JB.. Welker at 1184.

Most respectfully, the District Court’ sreliance onthisfootnoteismisplaced for

the following reasons:

that statutory language must be given its “plain and ordinary meaning, unless words
are defined in the statute or by the clear intent of the legidature.” Nehme at 204,
205 (citation omitted). Also, “[w]hen necessary, the plain and ordinary meaning of
words can be ascertained by reference to adictionary”. Nehme at 205 (citation
omitted.)

17



Initialy, different from the factual background in J.B., in this case, Welker's
clamisdependent on the alleged deficienciesin Brink’ sdiagnosis and eval uation of
Welker’s children. Conversely, in JB., there was no |egitimate nexus between the
hospital’ s care of the plaintiff’ s brother and the plaintiff’s claim against the hospital.

Second, and perhaps more importantly for purposes of the First District’s
analysis, after the decision in J.B., this Court rendered two decisions which directly
addressed whether the plaintiff must betheprovider’ spatientin order for the provider
to enjoy the protections of Chapter 766.

First, in Patev. Threlkel, 661 So.2d 278 (Fla. 1995), the Supreme Court held

that physicians owed a potential duty to the patient’s daughter to warn about the

genetically transferrable nature of her mother’ sdisease, Medullary Thyroid Carcinoma.
Even though the daughter wasnot the patient of the physicians, the Court found that
therewas aduty to the plaintiff if the statutory standard of care required areasonably
prudent physician to warn about thetransferrable nature of the patient’ scondition. Id.
at 280. Importantly, the Court predicated its holding on Chapter 766 and specifically
referenced the “statutorily required expert medical authority” of Chapter 766 in
supporting its analysis. Id. at 281. For these reasons, this Court specifically

recognized that Chapter 766 applies to non-patient claims against physicians. Id.

18



Morerecently,inWalker v. Virginialns. Reciprocal, the Supreme Court found

that Chapter 766 applied to anon-patient tortfeasor who was bringing acontribution
clam under Section 768.31 of the Florida Statutes (1997). Inreaching thisresult, the
Court heldthat “[a] claim for medical mal practice doesnot changeitscharacter merely
because it is asserted by another medical provider who isalso at fault”. Id. at 810
(citation omitted). Consistent with the purpose of Chapter 766, the Walker court
found that ahealth care provider “ should be entitled to the protection afforded by the
presuit screening procedure.” Id. (citation omitted).

Also, as recognized by the express provisions of Chapter 766, Chapter 766
appliestowrongful death claimsin medical mal practiceactions. Section 766.102(1).
In medical malpractice wrongful death cases, like the situations in both Pate and
Walker, the plaintiff is never the patient, even though the claim arises from the
“rendering of . . . medical care or services.”

Therefore, for al of the above reasons, the J.B. decision does not exempt a
claimant from Chapter 766 when the claimant is not the patient of the care provider

being sued. Instead, where the plaintiff’s claim arises from care provided to others,

19



this Court has recognized that Chapter 766 can apply if the claim arises from the
“rendering of ... medical care or services.”*

In summary, the District Court applied an improper analysis in finding that
Baptist was not entitled to the protections of Chapter 766 because Brink was not a
statutory “health careprovider”. Also, theDistrict Court misappliedtheJ.B. decision
infinding a Chapter 766 exclusion when anon-patient plaintiff brings claims against
ahealth care provider which arise from the provision of medical careor services. As
such, the trial court properly found that Count IIl was a “claim for medical
malpractice” and correctly dismissed Count I11.

[I.  CONTRARY TO THE DISTRICT COURT’SDECISION,

COUNT Il OF WELKER’'SAMENDED COMPLAINT IS

BARRED BY FLORIDA’SIMPACT RULE

In reversing the trial court’s finding that Count |11 was barred by Florida's
Impact Rule, the District Court created aspecial exceptionto the lmpact Rulein order
to accommodatethefactual allegationsof Welker’ sclaim. In spite of numerouscases
upholding the Impact Rulein similar cases involving no physical impact or physical
injury, the District Court held that thiscase merited aseparate | mpact Rule exception.

Welker at 1187. However, this conclusion is misplaced for the following reasons:

*See also, Kush v. Lloyd, 616 So.2d 415 (Fla. 1992).
20



First, thelmpact Rulerequiresthat aplaintiff suffer aphysical impact beforethe
plaintiff can recover for emotional distresscaused by another’ snegligence. Reynolds

v. State Farm Mut. Auto. Ins. Co., 611 So.2d 1294 (Fla. 4" DCA 1992); R. J.v.

Humanaof Florida, Inc., 652 So.2d 360 (Fla. 1995); Ruttger Hotel Corp. v. Wagner,

691 So0.2d 1177 (Fla. 3d DCA 1997). This meansthat before aplaintiff can recover
for emotional distresscaused by another’ snegligence, “theemotional distress... must
flow from physical injuriesthe plaintiff sustainedinanimpact”. Reynolds, 611 So.2d
at 1296. Therefore, the Impact Rule barsaclaimfor negligent infliction of emotional
distress unlessthe plaintiff’ sdistress directly arises from physical injuries sustained
by the plaintiff in an impact. 1d.

The Impact Rule is based on the belief “that allowing recovery for injuries
resulting from purely emotional distress would open the floodgates for fictitious or
speculative claims’. R. J., 652 So.2d at 362 [citation omitted]. This is because
“compensatory damages for emotional distressare spiritually intangible, are beyond
thelimitsof judicial action, and should be dealt with through legidl ative action rather
than judicial decisions’. Id. [citation omitted]. Similarly, “the requirement of a
physical impact gives courts aguarantee that an injury to aplaintiff isgenuine”. 1d.

[citation omitted)].
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In this case, it is undisputed that Welker did not suffer any bodily impact or
physical injury as aresult of any alleged actions or inactionsin this case (R. 19-28).
Infact, itisundisputed that any alleged emotional injuriessuffered by Welker did not
flow from any impact related injuries (R. 19-28). Therefore, without the creation of

a special exception, Welker’s claim is barred by the Impact Rule. Ruittger; R.J.;

Reynolds; Vivonav. Colony Point 5 Condominium Ass n, Inc., 706 So.2d 391 (Fla.

4" DCA 1998); and, Jordan v. Equity Properties and Development Co., 661 So.2d

1307 (Fla. 3d DCA 1995).

Additionally, based on the facts of this case, Welker’s claim falls within the
parameters of this Court’s decision in R.J. For thisreason, R.J.’s analysis of the
dangers of allowing claims for emotional damages in medical care situations is
especially applicable to this Court’ s review of Welker’s claim:

Without question, allowing compensation for emotional distressin the
absence of aphysical injury under the circumstances of this case would
have asubstantial impact on many aspectsof medical care, includingthe
cost of providing that care to the public. Were we to create such a
exception, wewould, of necessity, a'so beallowingaclaimfor emotional
distress for any misdiagnosis made from negligent medical testing. We
could not limit an exception for negligent misdiagnosis to cases
specifically involving the HIV virus while excluding other terminal
ilInesses. Moreover, it would beexceedingly difficult tolimit specul ative
claimsfor damagesin litigation under such an exception. Giventhat the
underlying policy reasons for the impact rule still exist, we find that no
specia exception isjustified under the circumstances of this case.
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R.J. at 363, 364.

Consistent withthisanalysis, creating aspecial Impact Ruleexceptionwill have
asubstantial impact on* many aspectsof medical care, including thecost of providing
that caretothepublic”. Id. Therefore, the District Court improperly created aspecial
exception to the Impact Rulein asituation where the Impact Rule prohibited Welker
from claiming emotional injuries against Baptist. For thisreason, thetria court was

correct in dismissing Count I11 of Welker’s Amended Complaint.®

*See aso0, Kennedy v. Byas, 867 So.2d 1195 (Fla. 1¥ DCA 2004); Gonzal ez-
Jdmenez de Ruizv. U.S., 231 F.Supp.2d 1187 (M.D. Fla. 2002); Brown v. Cadillac
Motor Car Div., 468 So.2d 903 (Fla. 1985); Crenshaw v. Sarasota County Public
Hosp. Bd., 466 So.2d 427 (Fla. 2d DCA 1985); Nadeau v. Costley, 634 So.2d 649
(Fla. 4" DCA 1994); Jackson v. Sweat, 855 So.2d 1151 (Fla. 1% DCA 2003); and
Riversv. Grimsley QOil Co., Inc., 842 So.2d 975 (Fla. 2d DCA 2003).
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CONCLUSION

For all of the above reasons, Baptist requests this Court to reverse the District
Court’s decision overturning the trial court’s dismissal of Count |11 of Welker’'s

Amended Complaint.
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