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STATEMENT OF FACTS

The State rejects Scipio's "Facts re the present issue" set
forth on pages 3-13 of the initial brief, and will rely on the
fol | ow ng. For the sake of accuracy and clarity, the State has
reproduced the exchanges between the witness at issue, Robert
Burch, defense counsel, the prosecutor and the trial court,
found at pages 1227-57 of the record on appeal.

ROBERT BURCH

was called as a wtness and, after having
first been duly sworn, testified as foll ows:

THE COURT: You may i nquire.
Dl RECT EXAM NATI ON

HENDERSON:

Good nor ni ng.

Good nor ni ng.

MR.
Q
A
Q Wul d you tell the Jury your nane, please.
A Robert Burch.

Q And are you enpl oyed?

A Yes, sir, | am

Q And where is that?

A |’m a Forensic Investigator with the Ofice
of the Medical Exam ner in Volusia County.

Q And have vyou had training in forensic
exam nation?



Q How | ong have you been a Forensic Exam ner
for the Medical Examner’s O fice?

A In Vol usia County about three years.

Q And did you have experience prior to that?
A Yes, sir, | did.

Q Can you explain that to the Jury, please?

A | came here from District 14, which is Bay
County, Panama City area, where we covered five
counti es.

Q Now, as an investigator for the Medical
Examner’s Ofice, do you have powers confirned by
Chapter 406 of the Florida Statutes to allow you to
I nvestigate?

A Under the auspices of the Medical Exam ner as
hi s designee for investigation, yes, sir.

Q Ckay. Wuld it be fair to say that you're
not a | aw enforcement officer?

A No, sir, I'"'mnot a | aw enforcenent officer.

Q You assist the Medical Exam ner in recovering
evidence to determne the cause and nmanner of death
is that a fair statenent?

A | essentially exam ne the body at the scene,
or | take the death <call over the telephone to
determ ne jurisdiction, yes.

Q M. Burch, I’d like to call your attention to
January 21st, year 2000. Do you recall that day?

A Yes, sir.

Q And were you enployed as the Investigator for
t he Medi cal Exam ner on that date al so?

A Yes, sir, | was.



Q Did you respond to the scene at the Southside
| nn i n Dayt ona Beach?

A Yes, sir.
Q Do you recall about what tinme you arrived?
A My notes indicate | arrived around four

o’ clock in the norning.

Q Ckay. Was the area around the Southside Inn
secured with crine scene tape?

A Yes, sir, to ny recollection.

Q So a perineter was established when you
arrived?

A Yes, sir.

Q Was there a body of a black nale individua
in the parking | ot when you arrived?

A Yes, sir, there was.

Q Do your recall if that body was covered wth
a sheet when you arrived?

A Yes, sir, it was.

Q Do you recall any auxiliary lighting being
present at the scene?

A To nmy recollection, the Florida Departnent of
Law Enforcenent Crinme Scene van was at the scene or
either the Daytona Beach, one of the crinme scene vans
had sone |ights on

Q So they have spotlights and things they

shi ne?
A Yes, sir.
Q Was the area fairly well illum nated?



A When | arrived, yes, sir. | nmean, it wasn’'t
bright daylight. You could see.

Q Did you go inside the Southside |Inn?
A Yes, sir.

Q Do you recall seeing any indications of where
a shooting may have occurred, and evidence of blood or
anyt hing al ong those |ines?

A | was escorted in the room by, into the
facility itself by the Florida Departnment of Law
Enforcenent staff and |aw enforcenent at the scene.
There were sone blood drops and spatter leading into
a pool room as | recall.

Q Do you recall seeing sone indications of
bl ood at any of the exits to the Southside Inn?

A At the doorway that we nmade the prinmary
entry into, yes.

Q As part of your duties at a crinme scene or a
potential crinme scene, what do you do to the deceased
to preserve evidence?

A VWll, it would depend on the scenario. It
woul d depend on the situation of the death.

Q In this particular scene did you bag the
decedent’ s hands?

A | would have to review the scene photos to
see if his hands were bagged. Yes.

Q If his hands were bagged is that sonething
you woul d have done?

A Either I would have or would have assisted
the Florida Departnment of Law Enforcenment Crinme Scene
staff.

Q What is the purpose of bagging a decedent’s
hands?



A In some cases trauma i s obtained to the hands
and the skin under the fingernails, gunshot residue,
there could be particular hairs or fibers attached to

hands as part of a struggle. We use paper bags to
preserve that. If the matter does fall off it would
fall into the bag and we would still be able to retain

sone of that evidence.
Q Were you present when the body was renoved?
A Yes, sir.
Q And do you recall about what tinme that was?

A |’d have to review the crinme scene |og. It
was probably around 6:30, quarter to seven.

Q Wuld it be fair to say around dawn, wth
the |ighting?

A Yes, sir.
Q Had a crowd of peopl e gathered?
A Yes, sir.
Q Do you recall seeing a gun by the body, sir?
THE COURT: l’m sorry, | couldn't hear
you.

MR,  HENDERSON:

Q Do you recall seeing a firearnf
A | would have to review the scene photos, but,
no, sir, | do not.
Q Do you recall having your deposition taken
by nme?
A After reviewng ny deposition this norning

wth you, yes, sir.

Q And | took your deposition on Novenber 27,
2001; is that correct?

A Based on that form vyes, sir.



Q And | was present and M. Davis was present?
A | do not recall who was present, sir.

Q Vell, do you renenber at any deposition that
you're sworn to tell the truth, the whole truth, and
not hi ng but the truth?

A Yes, sir.

Q Do you recall nme asking you at the tinme, this

is on Page 6:

“Do you recall seeing a firearm of any kind?”

And your response was: “Yes, sir.”

Do you recall | asked you: “Wat kind did you
see?”

You said: “It was an automatic handgun. It
was under the body.”

| asked you: “Do you know what happened to
that firearn®”

And you said: "It was released to |aw
enf or cenent. | don’t know whether FDLE took it or the
Dayt ona Beach Police Departnent.”

Q Do you recall ne asking those questions and
you giving those answers?

A Upon reviewi ng ny deposition yes, sir, | do.

Q And at that tinme that was at |east closer to
the date of incident than today; would you agree wth
t hat ?

A Yes, sir, | would.

Q And are you saying now you do not recall

seei ng
the automatic firearnf

A Upon review of the scene photos there is no
firearm

Q Do you recall stating the firearm was under
t he body?

A Correct.



Q So how woul d you know by review ng the crine
scene photos if a firearmwas under the body?

A Based on the photos that | was shown at
deposition there is a pager on one hip, and at that
tinme | made an error assumng that that was a firearm

Q How do you know that was a pager, sir?

A Because | re-reviewed those photos this
nor ni ng.

Q Let nme see if | get this straight. VWhat

happened this norning when you showed up outside the
front door?

A You approached nme and handed nme ny
deposi tion.

Q And did | ask you any questions what soever?
A Not to ny recollections, no, sir.

Q Did | allow you to read your deposition
wi t hout asking you any questions?

A Yes, sir.

Q And did | ask you afterwards if that's fairly
and accurately what you renenber?

A Correct.

Q And did you tell ne, yes, it was?

A Yes, sir.

Q And after | left can you tell ne what
happened?

A | reviewed ny scene phot os.

Q And how did that cone about?



A Because | saw in there | was discussing a
weapon. | reviewed ny scene photos that | have here
in ny folder and | did not see a weapon.

Q After | left talking to you and you saying
that is what you saw, did M. Davis approach you, this
man?

A Yes, sir.

Q And what did M. Davis tell you?

A He asked ne about the weapon.

Q And what did you tell hinP

A | told him that | thought there was a

phot ogr aph of the weapon.

Q And did | ask to acconpany you and M. Davis
into the State Attorney’s Ofice to see, to listen,
hear what was goi ng on?

A Yes, sSir.
Q And did M. Davis permt that?
A No, sir.

Q Did you tell — what did M. Davis tell you in
reference to the photograph of the pager?

A He showed — | discussed with M. Davis that
| would have to review the scene photos to determ ne
whet her or not there was a weapon. He produced the
scene photos, we reviewed the scene photos and | saw
that one of the Florida Departnent Law Enforcenent
photos indicated that it was a pager, not a firearm

Q So that’s not based on your recollection,
that’s based on what the Florida Departnent of Law
Enf orcement wote down; is that correct?

A That is based on the scene photographs nade
available to ne, yes, sir. There is not photograph,
there no docunentation in nmy notes regardi ng a weapon.



Q Well, that’'s not your responsibility, it’'s
the responsibility of the Florida Departnent of Law
Enf orcenent ?

A What is? | don’t understand that question
Q Docunenting the scene, the various itens that
are at the scene; correct?

A Anyt hi ng touching the body or on the body I
woul d have docunent ed.

Q So the things that are under the body you
woul d have docunent ed?

A Correct.

Q And when | asked you in deposition what you
saw and you said it was a firearm and you —-

A Looki ng at that photograph, yes, sir.
Q Wel 1, |ooking at what photograph, sir?

A The phot ogr aph you pr oduced at t he
deposi tion.

VR. HENDERSON: May | approach the
W t ness, Your
Honor ?

THE COURT: Yes, sir.
VMR, HENDERSON:

Q | show you a copy of the deposition and ask
you to find which photograph | showed you during
deposition?

A You indicate here you showed ne a photograph
nunber two to refresh ny recollection. Then you asked
me regarding the perinmeter, the photographs were still
laid out on the table.



MR. HENDERSON: May | approach the wtness
agai n, Your Honor?

THE COURT: Yes, sir.
(M. Henderson tendering photographs to M. Davis.)
MR. HENDERSON
Q Do you recogni ze this photograph, sir?
A Yes, sir, | do.
Q And what does that photograph depict?

A That photograph shows the front of the
Sout hsi de I nn.

Q Does it fairly and accurately depict the
Sout hside Inn as you were there that norning?

A To nmy recollections, yes, sir.
Q Wul d you flip the photograph over, please?
A Yes, sir.

Q VWhat nunber is on the upper corner of that
phot ogr aph?

A Nunber two.

Q Is this the photograph that | showed you t hat
norning, sir?

A You had several photographs laying there.
You also asked ne if the body was covered by a white
sheet, which | replied, “Yes, sir. That white sheet
right there.”

Q In reference to the firearm did | show you
a photograph during that deposition and say “what is
that item is that itema pager? What is that itenP”?

A No, sir. There were several photographs laid
out on the table that you had out.

10



Q Wen | asked a question concerning the
firearm did | refer to any photograph whatsoever and
say “Did you see a firearnf”?

A No, sir, you did not refer to any
phot ogr aphs.

VR. HENDERSON: Could I have this marked
as Defense Exhibit 1, Your Honor, the photograph.

THE COURT: You noving it into evidence?

MR,  HENDERSON: Yes, sir.

THE COURT: Ckay. Any objection fromthe
St at e.

MR. DAVI S: Movi ng what ?

MR,  HENDERSON: The photograph in
evi dence.

MR DAVI S: No, Your Honor.

THE COURT: W t hout objection, Madam

Clerk, you can mark it.

(Same received and marked as Defense Exhibit 1 in
evi dence.)

MR.  HENDERSON: Not hi ng further, Your
Honor .

THE COURT: M. Davis?

MR. DAVI S: Thank you, Your Honor
THEREUPON,

CROSS- EXAM NATI ON
MR. DAVI S:
Q M. Burch?

A Yes.

11



Q Did you make a m st ake?
Yes, sir.

Q | take it it’s not the first m stake you ve
made?

A No, sir.

Q Approxi mately how many scenes have, hom cide
scenes have you gone to in your career, ballpark?

A Probably 75 to 100.

Q And what’'s your procedure when you go to the
scene and begin, as a Medical Exam ner Investigator,
begin to inspect the body, do you normally do that in
conjunction with the crinme scene personnel in order to
not disturb the scene?

A Correct. Yes, sir.

Q Wen you arrived was the Florida Departnent
of Law Enforcenment and police personnel al r eady
present there?

A Yes, sir, they were.

Q In fact, had the body al ready been covered up
at that point?

A Yes, sir.

Q When you arrived and began to nove the body,
is the procedure that, again, you work in conjunction
with the crinme scene people to inspect, not just the
body, but underneath the body?

A Yes, sir.

Q And did you do so in this case?

A Yes, sir.

Q Had you noved the body and seen a firearm
woul d you have docunented that?

12



A Absol utely.
Q Did you docunent it?
A No, sir.

You said you arrived at approximtely four
o’ clock in the norning?

A Yes, sir.

Q You stated that Florida Departnment of Law
Enforcement Crinme Scene personnel were already there?

A Yes, sir.

Q Do you know who Tom Youngman is from the
Dayt ona Beach Police Departnent?

A Yes, sSir.
Q And what is his duty with then?

A He is the Crine Scene Investigator, he
processes the scene, photographs.

Q Was he al so there?

A Yes, sir, to ny recollection.

Q Wuld it, in a situation like this with you
arriving at four o' clock in the norning, would it be
out of the ordinary at all or surprise you that
approximately 18 or so |aw enforcenent personnel had
arrived there prior to your arrival?

A No, sir, no surprise at all.

Q Wien | asked you this norning to review all
the crime scene photographs, did you do so?

A Yes, sir.

VR. HENDERSON: bj ection, that assunes a
fact not in evidence that he asked himto review.

13



THE COURT: You want to lay the predicate?
MR, DAVI S:

Q Did | ask you to review all the crinme scene
phot ogr aphs this norning?

A Yes, sir.

Q And did you review all the crinme scene
phot ogr aphs?

A Yes, sir.

Q Did you pay particular attention to the crine
scene phot ographs of the body?

A Yes, sir.
Q Are you aware of any docunentation, you said,
just to make clear — let nme ask you, do you renenber

this particular scene?

A Not wthout reviewing ny notes or the
phot ogr aphs.

Q So then |1 guess with regard - you don't
remenber at all ever seeing a firearmthere?

A No, sir, | do not.

Q |s that the purpose of your notes, to assist
you in recalling since you handle so many cases?

A Yes, sir.

Q Are you aware, are you personally aware of
any docunentation at all in this case that reflects a
firearm being there at the scene?

A O her than ny deposition, no, sir.

Q And you have nmade it clear at this point that
that was a m st ake?

A Yes.

14



Q Have you, on occasion, M. Burch, found guns
under bodies in your career of responding to hom cide
scenes?

A Yes, sir.

Q | would |ike to show you State Exhibit 2, and
kf you can see this, | amreferring you to Photograph

A Yes, sir.

Q Do you see a pager in that photograph?

A Yes.

Q Pl ease point to it.

A On the right hip right at the belt.

Q Is it a standard procedure in cases involving

a homcide like this that, if possible, sone persona
itens be returned to the famly if possible?

A Yes, sir.

Q And does the police departnment normally take
possession of personal itens of the victim at sone
poi nt ?

A During the course of the autopsy or while at
the scene, it depends on the nature of the event.

Q Are you aware that the crinme scene technician
from Daytona Beach, Tom Youngman, returned a wallet,
a Mtorola pager, currency, noney and keys on a key
chain to the fiancé of the victimin this case?

MR. HENDERSON:. Your Honor, | object, that
calls for clear hearsay unless he lays a predicate
that M. Burch was there and saw that happen. He is
asking him to testify to sonme docunment, it's pure
hearsay. There’'s no predicate.

MR. DAVI S: |’m asking if he’'s aware of
t hat .

15



THE COURT: Well, lay a personal know edge
predicate and | think it will set aside the objection

MR, DAVI S:

Q Are you aware of the personal itens of the
victim that were turned over to Connie Stokes, his
fiancé, after his nurder?

A No, sir, |’mnot.

Q And, again, just to make clear, would it be
standard procedure that the personal effects of the
victimwould be turned over, if not connected with the
investigation, to the famly nenbers?

A Yes, sir.

Q And if a firearmwere found under the victim
what would be the normal procedure with regard to an
item such as that?

A | f a weapon were found it would be
phot ogr aphed, docunented. | would collect it, |aw
enforcenent would nmake it safe and seize it and
protect it as evidence.

Q I t ake it you consi der your sel f a
pr of essi onal and do the best job you can?

A Yes, sir, | do.

Q Wul d you cone into a court of lawand lie to
hel p anyone or any side?

A Absol utely not.

Q Did | pressure you, or coerce you, or
threaten you at all this norning with regard to your
testi mony?

A No, sir, you did not.

Q Do you know of any procedure or rule that

requires any time | talk to a wtness to let the
Def ense Attorney follow along into ny office?

16



A No, sir, | amnot an attorney.

MR DAVI S: Thank you. | have no further
gquesti ons.

THE COURT: M . Henderson

MR.  HENDERSON: Thank you.

THEREUPON, REDI RECT EXAM NATI ON
MR.  HENDERSON:

Q M. Burch, would it be fair to say that
before going into that office, 10 m nutes ago you were
telling me that the deposition was accurate and you
recall the gun; correct?

A Based on ny recollection in reviewng the
deposition, yes, sir.

Q And it was a sem automatic handgun is the
question | asked out front, <correct, based on the
deposition, and you agreed to this, that’'s what you
saw, correct?

A Excuse ne, you just asked ne three questions.
Qut front you didn't nention a weapon at all.

Q | did not ask you —
A Not out front here, no, sir.
Q | did not ask you about — I did not tell you

the things | was going to ask you?

A You asked ne about - you told ne you were
going to ask nme about lighting, the crinme scene tape,
whet her or not the body was covered and sone bl ood.

Q And whet her a gun was under the body, | did
not tell you that?

A Not to ny recollection, no, sir.

17



Q Was M. Davis present at that deposition; do
you recall ?

A No, sir, | do not.

MR. HENDERSON. May | approach the wtness
Your Honor ?

THE COURT: Yes, sir.
VMR, HENDERSON:

Q Let nme show you the front of the deposition.
And are you famliar with depositions, sir?

A Yes, sir.

Q Do you recall that the ~court reporter
normal Iy puts down who is present?

A Yes, sir.
Q And you see that it indicates | was present,
M. Davis was present, M. Novas was present?

A Yes, sir.

Q But you have no recollection that M. Davis
was present?

A | don't read that part of the page when | am
readi ng ny deposition. | read ny deposition.

Q Let me ask you this, on Novenber 27, 2001
you made this statenent under oath about the gun and
you were apparently relying on photographs that were
on the table sonmewhere, and you said there was a gun.
Do you recall the State Attorney that was present
junping up or grabbing the photograph and saying, no,
wait, what’'s this object? D d that occur?

A Not to ny recollection, no.
Q Did the State Attorney that was there even

act surprised that you said there was a gun under the
body; do you recall?

18



A Not to ny recollection, no.

MR.  HENDERSON: Not hi ng further, Your
Honor .

THEREUPON, RECROSS EXAM NATI ON

MR. DAVI S:

Q Have you done a few depositions with nme in
t he past?

A Yes, sir.

Q And have you ever seen ne junp up and yel
about anything you' ve said in a deposition?

A No, sir, | have not.
MR. DAVI S: Not hi ng further.
THEREUPON, REDI RECT EXAM NATI ON
MR.  HENDERSON:

Q During those depositions, has M. Davis ever
asked you questioned in return about your testinony?

A | believe he has, yes, sir.

Q Has he ever asked you to clarify your answer
or ask additional questions about what it is you say
you’' ve
seen at a particular scene?

A He may have, | do not recall. | don’t know.
Q Certainly, \V/ g Davi s woul d have t he
opportunity then to ask you those questions. Do you
recall — would it be fair to say that M. Davis would

have that opportunity to ask those questions then?

A Yes, sir.

19



Q And isn’'t that the way a deposition normally
wor ks, one side asks questions and the other side asks
gquestions?

A Yes, sir.

Q And those questions are under oath?

A Yes, sir.
MR.  HENDERSON: Not hi ng further, Your
Honor .
MR. DAVI S: Not hi ng further.
THE COURT: Thank you very nmuch, sir, that
will be all. You may step down.

Call your next w tness.

MR. HENDERSON:  Your Honor, we have a matter
| would like to put on the record outside the presence
of the Jury.

THE COURT: kay. Can | ask the Jury to
step in the Jury roomfor just a nonent, please.

THE BAI LI FF: The Jury is out of the
presence of the Court, Your Honor.

THE COURT: Ckay.

MR.  HENDERSON: Your Honor, | believe that

the State Attorney knew that this w tness had changed
his testinony between the tinme | took his deposition

i ndeed between the tine that | talked to M. Burch
outside the courtroom and before he testified. M.
Davis did not notify me of that change. That is a
cl ear Di scovery violation, and I was clearly
enbarrassed by that and it «clearly affected ny
presentation of this wtness testinony. And | am

essentially asking for sanctions against the State
Attorney’'s Ofice.

THE COURT: Let nme read the Rule that you're
referring to.

20



MR.  HENDERSON: The Rule is 3.220, the
ongoing duty of a State Attorney to disclose
statenents of wtnesses. And that includes after a
W t ness has been deposed and a w tness changes their
testi nony.

THE COURT: All right, let nme readit.
That’s fine. \Which one?

MR.  HENDERSON: 3.220, Your Honor. The
D scovery Rul e.

THE COURT: |’ ve got 220, which one now?

MR.  HENDERSON: J, little J.

THE COURT: J.

MR.  HENDERSON: Little J.

THE COURT: I’m still trying to find what

you want ne to | ook at.

MR. HENDERSON: J deals with the prosecutor’s
continuing duty to disclose, Your Honor, statenents of

THE COURT: Oh, hang on. That J. | was
| ooking at the wong J, excuse ne. Ckay, where do you
find the prosecutor’s duty to disclose the substance
of a wtness testinony as opposed to just the
identity of the wtness and all the physical and
tangible itens we’'re tal king about?

MR. HENDERSON: It’s the change in testinony,
Your Honor, and —-

THE COURT: \Where is that? |’ m not aware of
that rule, I’'ll be honest with you, so |I’m getting an
educati on here.

MR. HENDERSON: | believe there is authority,
and the l|egal research aspect of ny conputer crashed
so | can’t pull the case out for you, but know the

State is aware of this Rule because they have been
challenged on this before when the testinony of a
w tness has changed, they failed to disclose that to

21



the Defense and allow that wtness to be presented.
So.

THE COURT: el |, I know if there 1is
excul patory
evi dence they have discovered they' ve got a duty to
di sclose the excul patory, just sonething like this,
|’mnot famliar with that principle, so | need to get
your to specify what you want ne to enforce.

MR.  HENDERSON: Vell, | believe that the
State pulled M. Burch aside, that’'s essentially what
the testinony was, and took him into, the State took
M. Burch into their office and thereafter his
testimony changed dramatically from when | |ast talked
to him And | had no notice of that and | believe the
State is required to disclose that prior to me calling
M. Burch as a w tness.

THE COURT: | wunderstand your position, |’'m
| ooking for what Ilegal authority you have for that
position. Maybe M. Davis can help us out on it. [|I'm
not saying you're wong, ["m just saying |I'm
unfamliar with that principle. 1’ve never dealt wth
that issue before to understand that that’s the | aw

| know he has a continuing duty to disclose
the nanmes of w tnesses, any physical evidence that is
di scovered, any exculpatory evidence, any witten
statenents from I'ike, for instance, yesterday’s
di scussion if a statenent had been taken from your
client under that procedure he would have a duty -
there is a whole list of things |I understand he has a
duty to continue to disclose, but | have never dealt
wth a continuing duty to disclose a wtness’,
substance of their testinony.

|’ ve always understood it to be the duty of
the person calling the witness to find out, and to

take the deposition. That’s why we have updated
subsequent depositions because |lawers say |I'm afraid
the witness’ testinony has changed, | need to take
their deposition again, and that sort of thing. So
|’m just unfamliar with it. |’m not saying you're
wWr ong, M. Hender son, I’m just looking for the
authority.
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VR. HENDERSON: I believe under Rule
3.220(b), that’s little B, and then parenthesis, big
B, the State is required to give ne “the statenent of
any person whose nane is furnished in conpliance with
the precedi ng subdi vision. The term “statenent” as
used herein, includes a witten statenent nade by the
person and signed or otherw se adopted or approved by
a person and also includes any statenment of any kind
or manner made by the person and witten or recorded
or sunmarized in any witing or recording.”

THE COURT: Al right, that’s the one I'm
famliar wth.

MR. HENDERSON: And | believe this is a
statenent that was mnmde, of the prior deposition,
clearly, was a statenent nade by this wtness whose
name was provided by the State was a statenent under
oath. And after that time, after | had notice of that
statenent, M. Davis talked to Investigator Burch and
his testinony changed dramatically. They went into an
area that was not done during the deposition and |I was
not told.

THE COURT: Well, | have never seen that.
That neans that the prosecution is wunder duty to
disclose to you every tine they have a conversation
wth a W t ness, because, presunabl vy, every
conversation wll be sonewhat different from the
deposition. Do you have any case |aw supporting that?

MR.  HENDERSON: | do not have it with ne,
Your Honor. | respectfully nove for a mstrial.

THE COURT: Vell, 1’lIl need to get sone
authority for that. | understand that if he took a

witten statenent he would have a duty to disclose it
to you, but having a conversation in the hallway?
|’ ve never heard that is a part of their continuing
duty to disclose every conversation that a Prosecutor
has with every wtness. |’ve just never encountered
it, unless it’s under one of these other categories,
i ke, for instance, the excul patory.

Surely, if a witness cane up and told him
sonething orally just before he took the stand that
was excul patory, he would have a duty to imedi ately
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(V14

tell you. But other than that, I’mnot famliar with
it, so | need to give you the opportunity to uncrash
your conputer, if that’s the key to —-

MR, HENDERSON: | cannot pull the authority
up, Your Honor. I nmove for a mstrial based on the
State’s violation of the D scovery Rules. That’s ny
not i on.

THE COURT: Al right. M. Davis?

MR. DAVIS: Judge, we obviously oppose it.
There is no basis for that. It’'s a conversation before
he testified in the hallway and that was the extent of

it. Def ense Counsel deposed him The statenents |
provided prior for Investigator Burch didn’'t deal wth
this at all. It’s not as if |I'm providing him a
statenent and then all of a sudden that statenent
changes in a drastic fashion. We never provided it
anyway, so | just agree, we have no duty based on

conversations prior to testinony to apprise the
Def ense of what they tell us. So | strongly oppose a
mstrial .

THE COURT: Well, if you can find case | aw,
bring it to ny attention. In the neantinme, |’'|l1 deny
the notion because | don’t think that’s the |aw Not
under these facts. I do understand the continuing
duty to disclose, but |’ve never heard of a duty to

di scl ose conversations in the hallway, even if they
di scl ose changes in testinony, unless it, again, falls
under one of the other categories.

So are we ready for the next witness? Are we
ready for the Jury?

R 1227-57).
I n opening statenent, defense counsel stated:

There are .38 caliber bullets
that were taken from Ogard Smth.

The way he was shot wll be
cleared (sic), we can establish
t hat . He was shot four tines.

The trajectory of the bullets can
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perhaps be established. No gun
was recovered.

(V5 R 734).
On direct appeal in the Fifth District Court of Appeal,
Scipio raised the follow ng issue:
THE DEFENDANT (sic) ERRED IN THE
DENI AL O THE DEFENDANT'S MOTI ON
FOR M STRIAL, AND IN REFUSING TO
| MPOSE SANCTIONS FOR THE STATE' S
DI SCOVERY VI OLATI ONS.
The district court determined that the state commtted a
di scovery violation, but concluded that the defense was not

procedurally prejudiced and affirmed Scipio's conviction.

Scipio v. State, 867 So. 2d 427 (Fla. 5th DCA 2004).
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SUMVARY OF ARGUNVENT

The State first contends that the clains raised by Scipio
have not been preserved for review Even if preserved, no
di scovery violation occurred. Al'l discovery provided by the
State and all evidence presented by the State indicated that no
gun was recovered fromthe crinme scene. There was no discovery
violation in failing to tell the defense that |nvestigator Burch
had made a mistake in his deposition and would be testifying
consistent with his witten report and all other discovery

provided by the State. FError, if any, is harnless.
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ARGUNMENT
THE | NSTANT CLAI M5 WERE NOT
PRESERVED FOR REVI EW NO DI SCOVERY
VI CLATION OCCURRED AND EVEN IF |IT
DI D ANY ERROR I S HARMLESS.

Scipio clains that the State commtted a discovery violation
when the prosecutor failed to disclose that a defense wtness
would testify differently than he did in his discovery
deposi tion. He also seens to claimthat the State violated the
rule of sequestration, and states that this Court may want to
reach that issue here. He further states, on at least six
occasions (IB 10, 13, 18, 21, 22, 23), that the trial court
failed to conduct an inquiry pursuant to Ri chardson v. State,
246 So. 2d 771 (Fla. 1971), and specifically states that on
direct appeal, he argued that the trial court failed to conduct
any Richardson inquiry (1B 13). He clainms that had the judge
conducted a hearing, he could have cured the prejudice by giving
a curative instruction and granting the defense opening and
closing segnents of closing argunent, but this was not done
because the judge saw not hi ng w ong.

There was never any claimin either the trial court or the
district court t hat the State violated the rule of
sequestrati on. In order to preserve an issue for appellate
review, the specific legal argunent or ground upon which it is

based nust be presented to the trial court. Bertolotti .
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Dugger, 514 So. 2d 1095 (Fla. 1987). This claimis clearly not
preserved. Further, despite Scipio's claimto the contrary, a
review of his initial brief filed in the district court reveals
he never <claimed that the trial <court did not conduct a
Ri chardson inquiry, and in fact, his argunent does not even
contain a citation to R chardson. Consequently, the district
court never addressed this issue. In any event, the record
denonstrates that the trial court conducted a thorough inquiry,
and despite at least four requests for authority to support
Scipio's position and an offer to let counsel find that
authority, none was forthcom ng.

After Investigator Burch testified, defense counsel stated
that he had a matter to put on the record outside the presence
of the jury (V14 R 1249-50). Counsel alleged a discovery
violation, and stated that he believed there was authority for
his position, but "the legal research aspect of ny conputer
crashed", so he could not pull the case (V14 R 1252). The court
stated that he was not famliar wth the principle being
asserted, and told counsel, "I need to get you to specify what

you want nme to enforce" (V14 R 1252). Defense counsel expl ai ned

his position, and the trial court responded "I understand your
position, |I'mlooking for what |egal authority you have for that
position" (V14 R 1253). After further discussion, the trial
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court again asked, "Do you have any case |aw supporting that?"
(V14 R 1255). Defense counsel responded that he did not have it
with him and noved for a mstrial (V14 R 1255).

The trial court responded that he would need to get sone
authority (V14 R 1255). The court had never heard that it is
part of the prosecution's duty to disclose every conversation
that a prosecutor has with every wtness (V14 R 1255). The
trial court stated:

Surely, if a witness cane up and
told him sonething orally just

before he took the stand that was
excul patory, he would have a duty

to immediately tell you. But
other than that, |I'm not famliar
wth it, so | need to give you the
opportunity to uncr ash your

conputer, if that's the key to —

(V14 R 1255-56). Def ense counsel interrupted, saying "I cannot
pull the authority up, Your Honor. | nove for a mstrial based
on the State's violation of the Discovery Rules. That's ny

nmotion" (V14 R 1256). The trial court concl uded:

Vell, if you can find case |aw,
bring it to ny attention. In the
mean time, |'lIl deny the notion
because | don't think that's the
aw. Not under these facts. | do
understand the continuing duty to
di scl ose, but 1've never heard of

a duty to disclose conversations
in the hallway, even if they
di sclose changes in testinony,
unless it, again, falls under one
of the other categories.
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(V14 R 1256-57). The State submts that the trial court should
not be found to have erred when he gave Scipi o every opportunity
to present authority in support of his position, and Scipio
never did.

Even if this Court determnes that the discovery violation
i ssue has been preserved for appellate review, relief is not
war r ant ed. This case presents a unique situation. Ceneral ly,
an alleged discovery violation arises where a party has failed
to disclose a witness or evidence in discovery, or the evidence
or testimony of a wtness during trial differs from that
originally provided in discovery. Here, all discovery provided
by the State was consistent with all the evidence presented by
the State during trial. The alleged “change in testinony” arose
during a defense discovery deposition. Thus, the threshold
guestion in this case is whether there was in fact a discovery
vi ol ati on. The trial court found that there was not, and the
State contends that the trial court was correct.

To begin the analysis, it is of the utnpbst inportance to
review the facts set forth in the record, as neither Scipio nor
the district court accurately related them The nost
significant fact is that no gun was recovered from the crine
scene. The report witten by the witness at issue, Investigator

Burch, and provided to the defense in discovery, nade no nention
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of a gun being seen or recovered at the scene. No other report,
statenent or photograph provided by the State to the defense
indicated that a gun was recovered. At trial, no wtness,
including crine scene personnel and police officers connected
wth the case testified that a gun was recovered, and no gun was
admtted in evidence. |In sum as defense counsel hinself stated
i n opening, “No gun was recovered” (V5 R 734).

Further, there is no direct evidence that "[j]ust before
presenting Burch as a wtness, def ense counsel properly
confirmed that Burch recalled seeing a firearm under the
victims body” (1B 15). On direct exam nation, Investigator
Burch agreed that he had read the deposition that norning, and
responded affirmatively when asked if that was “fairly and
accurately what you renenber?” (V14 R 1235). On redirect, Burch
testified that defense counsel “didn’t nention a weapon at all”
(V14 R 1246). He further told defense counsel, “[y]ou asked ne
about — you told ne you were going to ask nme about lighting, the
crinme scene tape, whether or not the body was covered and sone
bl ood” (V14 R 1246-47). Def ense counsel then asked, “[a]nd
whet her there was a gun under the body, | did not tell you
that?”, and Burch responded, “[n]Jot to ny recollection, no, sir”

(V14 R 1247).
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Further, Scipio’'s statenent that “[a]fter defense counsel
left, this prosecutor approached Burch and discussed his
testinmony” (1B 15) is sonewhat m sl eading. It is apparent that
defense counsel was well aware of the fact that the prosecutor
was talking to this wtness, because he asked if he could
acconpany the prosecutor and the witness into the prosecutor’s
office to hear what was going on (V14 R 1235). Simlarly, there
is no record support for the district court’s statenent that the
defense was not permtted to question Burch prior to trial.
Scipio v. State, 867 So. 2d 427, 430 (Fla. 5" DCA 2004).1
Def ense counsel did indeed talk to Burch prior to his testinony,
and there is nothing to show that he ever attenpted to talk to
the witness after the witness had talked to the prosecutor, much
| ess that he was precluded from doi ng so.

There IS al so no evi dence t hat t he pr osecut or
“affirmatively, privately and inproperly caused the conversion
in [Burch's] testinmony” (IB 15), “unethically converted” the
witness (1B 20), or “destroyed excul patory evidence” (1B 20)
| nvestigator Burch testified that after defense counsel finished

talking to him the prosecutor approached and asked him about a

1 The district court on at |east six occasions stated that
this incident occurred prior to trial. Actually, this occurred
near the end of trial, after the State had rested and before the
def ense opened it case.
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weapon (V14 R 1235). Burch responded that he thought there was
a photograph of a weapon (V14 R 1235). He (Burch) told the
prosecutor that he would have to review the crinme scene photos
to determine whether or not there was a weapon (V14 R 1236).
The prosecutor produced the crinme scene photos, they reviewed
t he photos, and Burch saw that one of the FDLE photos indicated
that it was a pager, not a firearm (V14 R 1236). Burch stated
"[t]here no [sic] docunentation in ny notes regarding a weapon"
(V14 R 1236). He further stated that "anything touching the
body or on the body | would have docunented" (V14 R 1236). | f
he had noved the body and seen a firearm he "absolutely" would
have docunented it (RV14 R 1241). Burch agreed that the
prosecutor did not pressure, coerce or threaten himwth regard
to his testinony (V14 R 1245). As Burch acknow edged, he nade
a mstake (V14 R 1239-40).

In light of these facts, the State contends that there was
no discovery violation. \Were a trial court rules there was no
di scovery violation, the reviewi ng court nust determ ne whether
the trial court abused its discretion. Consalvo v. State, 697
So. 2d 805 (Fla. 1996). The State contends that the trial court
did not abuse its discretion, and that the district court
m sapplied this Court’s holdings in finding that there was a

di scovery viol ation.
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Al'l discovery provided by the State and all evidence
presented by the State indicated that no gun was recovered at
the crinme scene. The only reference to a gun throughout this
entire case was nmade by Investigator Burch (who 1is an
investigator for the nedical examner's office and not a |aw
enforcenment officer) at a defense deposition eight nonths prior
to trial. The State submits that if there was ever a
possibility to cry discovery violation in this case, that would
have been the tine to do it. Here was a witness saying that a
gun had been recovered, yet no other discovery provided by the
State indicated such. Generally, the recovery of a gun fromthe
scene of a death by shooting is a significant factor and worthy
of further investigation. Li kew se, if a gun had indeed been
recovered and the state failed to disclose it, an investigation
woul d nost |ikely be warranted. To this date, Scipio has never
alleged that the State failed to disclose in discovery that a
gun was found at the scene. The defense had eight nonths to
investigate this new revelation, and any discrepancies could
have been addressed during that tinme and resolved well before
trial comenced in this case. As stated, the discovery provided
by the State was consistent throughout these proceedings, up to
and including its trial presentation, so there was no discovery

violation in failing to tell the defense that Burch nade a
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m stake in his deposition and would be testifying consistently
wWith his report.

The State should not be held responsible for a statenent in
a defense deposition where the State does not call that wtness
to testify, and all evidence presented by the State is
consistent with all discovery provided by the State. If the
defense discovers a discrepancy and intends to rely on that
di screpancy, the defense should be required to live with the

consequences of its strategy. As Justice Wells stated in Reese
v. State, 694 So. 2d 678, 686 (Fla. 1997) (Wells, J, concurring
in part and dissenting in part):

The cont i nui ng duty to
di scl ose pursuant to Florida Rule
of Crimnal Procedure 3.220(j) has
to be afforded a reading which
takes into account the right to
depositions under our crim nal
pr ocedur es. The right to
depositions has to have t he
concomtant obligation that in the
deposition the party taking the

deposition wll seek information
which is available at the tine of
the deposition. O herwi se, the

om ssion of questions about which

information was available at the

time of deposition can be used as

a strategic depository of

di scovery viol ations.
In this respect, the State would point out that a prosecutor nay
not even attend a defense discovery deposition. | f the defense

uncovers a discrepancy between a wtness's deposition and his
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witten report that was provided by the State in discovery (as
well as all other discovery provided by the State), that is the
time to resolve the issue, and if one elects not to do so, one
shoul d be prepared for the consequences. A defendant shoul d not
be permtted to sit back and wait until trial, then claim a
di scovery violation based on the fact that a witness's testinony
is entirely consistent with his witten report and all other
di scovery provided by the state. The discovery rule was
designed to furnish a defendant with information that would
assist himin his defense; it was never intended to furnish a
defendant a procedural device to escape justice. Ri char dson
supr a. Li kewi se, the purpose of the discovery rules is to
facilitate a truthful fact-finding process, and they are
designed to prevent surprise by either the prosecution or
defense. State v. Evans, 770 So. 2d 1174 (Fla. 2000).

Even if this Court determnes that the State is responsible
for statenments namde in a defense discovery deposition, and a
later retraction of those statenents, which is entirely
consistent with all discovery provided by the state, would
constitute "changed testinony", there is still no discovery
violation. The district court relied on this Court's opinion in
Evans, supra, but conpletely overlooked the Evans Court's

anal ysis of Bush v. State, 461 So.2d 936 (Fla. 1984).
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In Bush, an investigator testified in a pretrial deposition
that a store clerk did not identify any photographs of the
defendant in a photo lineup. However, at trial the investigator
testified that the <clerk did identify the defendant's
phot ograph. This Court held that the failure of the prosecutor
to inform the defense of the change in the investigator's
testinmony was not a discovery violation. This Court
specifically stated that "...unlike [the] failure to nane a
W tness, changed testinony does not rise to the level of a
di scovery violation and wll not support a notion for a
Ri chardson inquiry." Id. at 938.

In Evans, the state provided the defense wth a statenent
froma wtness in which she stated that she did not see anything
pertaining to the charged crinme, and she testified simlarly in
deposi tion. It was only on the stand the w tness changed her
testinmony, and admtted that she had told the prosecutor of this
changed testinony about a nonth before trial. The Evans Court
found it necessary to clarify statenments in Bush, vyet stil

f ound:

Specifically, although the changed
testinony at issue in this case
differs significantly in nature
and degree from the changed
testi nony consi dered in Bush,
those differences do not negate
this Court's statenent in Bush
that "unlike failure to nanme a
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w tness, changed testinony does
not rise to the Ievel of a

di scovery violation and wll not
support a notion for a Richardson
inquiry."

Evans at 1178. The Court further clarified Bush:

To t he ext ent t hat our
det erm nati on here may be
interpreted as being inconsistent
wth our "changed testi nony"

statenents in Bush, we clarify
that our statenents in Bush do not

control in situations where the
State provides the defendant wth
a wtness's "statenent"” - as that
term IS defi ned in rule
3.220(b)(1)(B) - and thereafter

fails to disclose to the defendant
that the witness intends to change
that statenent to such an extent
that the wtness is transforned
from a wtness who "didn't see
anything" into an eyew tness who
observed material aspects of the
crime charged.

ld. at 1184. That is clearly not the case here, so Bush remains
appl i cabl e. As has been repeatedly stated, the State never
provided a statenent or report to the defendant that was |ater
changed at trial

The State would also point out that only witten or sworn
statenents of w tnesses nust be disclosed in discovery. Courts
construing rul e 3.220(b) (1) (B) have determ ned that the State i s not
requiredto disclosetothe defendant a wi t ness' s oral statenent when

such st at enent has not been reducedtowitingor recordedin a manner
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prescribed by the rule. See, e.g., Osonv. State, 705 So. 2d 687,
690-91 (Fl a. 5th DCA1998) (statingthat the clear inplicationof rule
3.220(b)(1)(B) isthat witness statenents "if not witten or recorded

are not di scoverabl e"); Johnsonv. State, 545 So. 2d 411, 412 (Fla. 3d
DCA 1989) (determ ni ng that State was not required to disclosetothe
def endant an oral, unrecorded statenent made by astate witnesstothe
prosecutor); Wiitfieldv. State, 479 So. 2d 208, 215-16 (Fl a. 4t h DCA
1985) (determ ning that witness's oral statenments to prosecutor after
suppression hearing were not discoverable, in part because such
statenents were not witten or recorded). Wile courts, including
Evans, supra, have determ ned t hat the State nust, in soneinstances,
di scl ose to the defendant awi tness's oral statement, thisislimted
to circunstances where the oral statenent materially alters a prior
written or recorded statenment previously provided by the Statetothe
defendant. As stated, this is not what occurred here.

Even if this Court finds that the State conmtted a
di scovery violation, the State contends that any error 1is
har n ess. The district court set forth the proper analysis as
fol |l ows:

A violation is harnful if the
defense IS procedurally
prej udi ced. Pender v. State, 700
So. 2d 664, 666 (Fla. 1997); State
v. Schopp, 653 So. 2d 1016 (Fl a.
1995). The def ense IS
procedurally prejudiced if there
is a reasonable possibility that
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the defendant's trial preparation
or strategy woul d have been

materially al tered had t he
violation not occurred. Pender ;
Schopp. Trial preparation or
strategy wi | | be materially

different if it reasonably could
have benefitted the defendant.
| d. If the reviewing court finds
t hat t here S a reasonabl e
possibility that the discovery
violation prejudiced the defense,
the error nmust be considered
har nf ul . | d. Put anot her way, if
the appellate court can say,
beyond a reasonable doubt, that
the defense was not procedurally
prej udi ced by t he di scovery
vi ol ation, then the error IS
harm ess. 1d.

Scipio v. State, 867 So. 2d 427, 430 (Fla. 5th DCA 2004).
Scipio clains that the decision to call Burch as a defense
witness was a matter of trial preparation and strategy, and that
deci sion was necessarily based on information obtained through
di scovery. Again, it certainly was not based on any discovery
that had been provided by the prosecutor. Scipio consistently
faults the prosecutor for not telling him sonething that he
clearly should have known, and apparently did, because he stated
in opening that no gun was recovered. He therefore should have
been prepared to address it. Suppose the prosecutor had not
come to the realization of what had happened prior to the
wtness testifying, and the wtness had testified consistent

with his deposition. He no doubt would have been seriously
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i npeached with his prior statenment and crine scene photographs,
admtted on the stand that he had nmade a mstake, and the
out cone woul d have been exactly the sane.

It is interesting to note that both Scipio and the district
court all seem to know what the prosecutor was thinking in this
case and are wlling to attribute evil intent and notives,
despite any record evidence to support such accusations.
Everyone conveniently overlooks the fact that at the heart of
this issue is the fact that the defense wanted to present
inaccurate testinmony.? The district court was also apparently
able to read defense counsel's mnd, because it found that the
defense was conpletely surprised by Burch's trial testinony.
Scipio at 430. The defense certainly should not have been
surprised by Burch's testinony, given all of the discovery in
this case, the evidence already presented by the State, defense
counsel's statenment in opening that no gun was recovered, and
the fact that defense counsel knew the prosecutor had spoken to
Burch prior to his testinony. Let us not forget that both
di scovery and trial are truth seeking processes, and the result
sought by Scipio flies in the face of this. In short, he is

claimng that he is entitled to a new trial because he was

2 As the district court stated, "[t]he defense in this case was
deprived of possibly being ableto establishthe existence of anot her
shooter inthe parking |l ot, based on a m stake." Scipio 867 So. 2d at
430 (enphasis supplied).
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unable to present inaccurate testinony. Significantly, Scipio
has never alleged that the State failed to disclose the
exi stence of a gun in discovery. If this Court were to rule in
Scipio's favor, it would be the first tinme that a discovery
violation has been found where a wtness's testinony and all
evidence was consistent with the discovery provided by the
State. This has never been, nor should it ever be the law in the

State of Florida.
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CONCLUSI ON

Based on the argunments and authorities presented herein, the
State requests this Court to find that no discovery violation
occurred.
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