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PRELI M NARY STATEMENT

Appel l ant, WLLI AM REAVES, was the defendant in the tria
court below and will be referred to herein as either “Reaves”
and/ or "Appellant.” Appel lee, the State of Florida, was the
petitioner in the trial court below and will be referred to
herein as "the State." Reference to the evidentiary hearing
proceedi ngs below wll be by the synbol "R' for the record and
“T" for the transcripts of the hearing; to the 1992 re-trial as
“DA”; the first 3.850 appeal as “PCR’; and to Appellant’s Initia
Brief as “IB"; all followed by the appropriate page nunber(s).
Any supplenmental record will be referred to as SR, ST, SDA or

SPCR.

STATEMENT OF THE CASE AND FACTS

WIlliam Reaves was convicted and sentenced to death on
Sept enber 2, 1987. On appeal, this Court reversed the conviction
and sentence because the prosecutor, State Attorney Bruce Colton,
had represented Reaves as an Assistant Public Defender in a prior

unrel ated case. Reaves v. State, 574 So.2d 105 (Fla. 1991).

On remand before the Honorable Janes Bal siger, Reaves was
again convicted of first degree nmurder and sentenced to death on
February 25, 1992. I n aggravation, Judge Balsiger found that

Reaves had three prior violent felony convictions, had commtted
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the murder to avoid arrest, and that the nurder was especially

hei nous, atrocious, or cruel (“HAC'). Reaves v. State, 639 So.2d

1, 3 n.2 (Fla. 1994). |In mtigation, Judge Bal siger found Reaves
had been honorably discharged from the mlitary, had a good
reputation in his community until he was fifteen or sixteen years
of age, and was a good son and brother. Reaves, 639 So.2d at 3
n. 3.

This Court found the foll owing facts:

The victim Deputy Sheriff R chard Raczkoski,
at or about 3 a.m on Septenber 23, 1986,
responded to a 911 call from a phone booth
outside a Zippy Mart near Vero Beach. The
deputy acknow edged his arrival at the Zi ppy
Mart and inquired about outstanding warrants
on WIlliam Reaves. Wthin mnutes of the
call, the deputy was found near the phone
booth with four gunshot wounds from which he
died later that norning. A piece of paper
inside the deputy's vehicle had witten on
it: WIliam Reaves, black nmale, 4336 38th
Avenue, date of birth 12/30/48.

W tness Witaker, who discovered the deputy,
testified that he saw a bl ack man wearing red
shorts and a white T-shirt running from the
scene in a manner simlar to nen in Vietnam
under fire. (WIlliam Reaves served in
Vi et nam) Wt ness Hi nt on was rul ed
unavail able to testify, [pursuant to] section
90.804(1)(b), Florida Statutes (1991), and
his testinony from the 1987 trial was read
into the record. According to H nton, Reaves,
wearing red shorts and carrying a gun w apped
in a white T-shirt, came to his apartnent
after the shooting and said: "I done ... up.
| just shot a cop, | just shot a police.”
Hinton testified that Reaves quoted the
deputy as saying, "Don't shoot ne. Don't

2



shoot nme. Don't kill nme, to which Reaves
responded, "One of us got to go. One of us
got to go, nme or you." Hinton had no trouble
understanding Reaves; his speech was not
slurred and he appeared to be in full control
of his faculties. Wtness Fredell testified
that Reaves was wearing red shorts and a
white T-shirt on the afternoon prior to the
earl y-norni ng nurder and did not appear to be
under the influence of alcohol or drugs.

Detective Pisani quoted Reaves as stating
that while he and the deputy were conversing,
a gun fell out of Reaves' shorts. The deputy
put his knee on the weapon, Reaves pushed the
knee back, picked up the gun, refused to
surrender it, and in a panic and "wired on
cocai ne" shot the deputy as he was running
away. Reaves admtted that he enptied the
seven-round clip of his .38 when he fired. A
firearms expert testified that Reaves' gun

was a type that required a pull of the
trigger each tine it was fired; it was not an
automati c.

Reaves v. State, 639 So.2d 1, 3 (1994).

On appeal, this Court affirnmed the conviction and sentence
of death after finding that it was harmess error to have
precluded the defense from presenting an unavailable w tness’
i nconsi stent statements and struck the HAC aggravator. ld., at
6. Following the affirmance, Reaves’ petition for wit of
certiorari to the United States Suprene Court was denied. Reaves

v. Florida, 513 U.S. 990 (1994).

Subsequently, Reaves filed his final anended 3.850 notion

which he verified on February 22, 1999. (PCR 543) The State
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responded on May 13, 1999 (PCR 629). Relief was sunmarily denied
(PCR 1086). On appeal, this Court affirmed all but one of the
summary denials, remanding for an evidentiary hearing on whet her
trial counsel was ineffective for not presenting a voluntary

i ntoxi cati on defense. Reaves v. State, 826 So.2d 932 (Fla.

2002) . That claimis found in paragraphs 16-31 of the Amended
Post - Convi ction Mtion, which alleges that trial counsel “failed
to properly present Reaves’ nental condition to the jury to
negate the specific intent elenent of preneditated first-degree
murder.” (PCR 24-40). Specifically, it faults trial counsel for
failing to investigate and discover significant evidence of
Reaves’ drug use history, his drug/alcohol use on the day of the
murder, and his nental inpairnents, nanely, his post-traumatic
stress disorder. Further, it alleges that trial counsel should
have used Reaves’ nental condition and substance abuse, through a
voluntary intoxication defense, to rebut the intent elenent of
first-degree nurder
Regarding the voluntary intoxication claim this Court

f ound:

In Reaves' first sub-claim he asserts that

he is entitled to an evidentiary hearing

regardi ng whet her trial counsel was

ineffective in failing to present a voluntary

i nt oxi cati on defense. The record shows that

during the guilt phase, the State introduced

Reaves' confession--evidence which could have
supported a voluntary intoxication defense
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since Reaves clained to be "coked up" when he

fired the gun. Defense counsel, however,
never argued this defense or presented any
evi dence whi ch supported vol unt ary

i ntoxication despite the fact that there was
ot her evidence which could have supported
this t heory. Duri ng the jury char ge
conference, the trial judge noted that during
Reaves' first trial, the jury was infornmed as
to this defense, and it was deci ded that such
a jury instruction should be given again.
Notwi thstanding this fact, Reaves' counsel
never mentioned voluntary intoxication during
closing argunents, and never discussed how
t he evi dence coul d have supported this theory
or how cocaine affects the user. During the
penalty phase, even nore evidence was
presented which would have supported a
voluntary intoxication defense, including
additional testinony that Reaves was on drugs
at the time of the crine. Moreover, numerous
Wi tnesses testified that Reaves had a history
of serious drug abuse dating back to the
Vietnam War, that he becanme involved in
"heavy drugs" towards the end of his service
in Vietnam and that his prior convictions
were drug-rel ated.

The postconviction court denied Reaves'
allegation wthout an evidentiary hearing
despite evidence that his counsel had
evi dence supporting this defense which he did
not present. Specifically, the judge found
that voluntary intoxication was not an
avail able defense since the defendant's
expert wtness testified during a proffer
that Reaves was not so intoxicated that he
did not know right fromwong. This reasoning
obscures the difference between an insanity
defense and a voluntary intoxication defense.
Insanity is a conplete defense if, at the
time of the crine, the defendant was
i ncapabl e of di stinguishing between right and
wong as a result of a nental disease or
defect. Voluntary intoxication is a separate
theory and is available to negate specific

5



Reaves v.

intent, such as the elenment of preneditation
essential in first-degree nurder. In order to
successfully assert the defense of voluntary
i nt oxi cati on, "the defendant nmust comne
forward with evidence of intoxication at the
time of the offense sufficient to establish
that he was wunable to form the intent
necessary to conmt the <crine charged."
Rivera v. State, 717 So.2d 477, 485 n. 12
(Fla.1998) (quoting Linehan v. State, 476
So.2d 1262, 1264 (Fla.1985)). Vol unt ary
i ntoxi cati on was an avail able defense in this
instance, and the record is inconclusive as
to why counsel did not advance the defense.
As Reaves' claim of ineffective assistance
was | egally sufficient and was not refuted by
the record, it was error not to afford him an
evidentiary hearing on this issue.

In a rel ated subi ssue, Reaves argues that his
attorney was ineffective in not retaining
experts who could testify properly as to the
effects of substance abuse conbined with his
ment al defects. Reaves al so asserts that his
counsel was ineffective during voir dire for
failing to question jurors about their
reaction to the defense of vol unt ary
i nt oxi cati on, substance abuse, and nental
defects. The voluntary intoxication defense
was not advanced at trial, so counsel was not
ineffective in failing to question the jurors
relative to a defense which he never
utilized.

For the reasons expressed above, we renmand
this case to the trial court for an
evidentiary hearing on the clains relating to
whet her counsel was ineffective for failing
to raise a voluntary intoxication defense and
the related sub-clains as addressed above. W
affirm the trial court's denial of Reaves'
post -conviction notion in all other aspects.

State, 826 So.2d at 937-44.
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Upon remand, an evidentiary hearing was held before the
Honor abl e Robert A Hawley on March 4-6, 2003. A discussion
ensued, at the beginning of the hearing, regarding whether the
evidentiary hearing was to include the failure to present the
conbi ned effects of Reaves’ nental condition and intoxication,
t hrough a voluntary intoxication defense, to negate the specific
intent elenment of first-degree nurder (T 6 10). It was noted
that the body of this Court’s opinion states only that this
rel ated sub-claimwas raised, but contained no further analysis
and no statenent that an evidentiary hearing was required,
however, the Conclusion portion of the opinion states that it is
remandi ng for an evidentiary hearing on “the clains relating to
whet her counsel was ineffective for failing to raise a voluntary
intoxication defense and the related subclains as addressed
above.” 1d at 944. In an abundance of caution, the trial court
set the evidentiary hearing on the claimof whether trial counsel
was ineffective for failing to present a voluntary intoxication
defense, including the conbined effects of Reaves’ nenta
condition and intoxication, to negate the specific intent el enent
of first-degree nurder. However, it is clear, as wll be fully
di scussed under Point |, that in 1992, when this re-trial was
held, Florida did not allow expert testinony on the conbined

effects of a nental defect and intoxicants, even in support of a
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voluntary intoxication defense. Thus, trial counsel could not be
deficient for not presenting such evidence.

Turning to the testinony presented at the evidentiary
hearing, Reaves’ trial counsel, Jonathan Jay Kirschner testified
that he began his legal career as an Assistant Public Defender
and after four (4) years, went into private practice (T 38-39).
Kirschner had tried about 20-30 felony cases at the Public
Defender’s O fice and continued to try cases (about one-half
dozen nore) in his private practice, which was 90% crimnal (T
38-40). Thus, by the tine Kirschner was appointed, in 1992, as
Reaves’ counsel on re-trial, he had handled many crim nal cases
(T 14, 17, 39-40). Kirschner explained that his primry defense
was excusabl e hom ci de (based upon the circunstances of the crine
and the Vietnam Veterans’ syndrone), but that he used voluntary
intoxication as a “fall back” defense, an option for the jury if
it did not believe the excusabl e hom ci de defense (T 61-62). As
such, it is clear that voluntary intoxication was not excluded
fromthe trial (T 16, 61-62). Kirschner becane aware of Reaves
cocaine usage and his history of drug abuse al nost inmediately
because there were references to it in the transcript of the
first trial and in the discovery materials he obtained from

former defense counsel (T 16-17).' Kirschner was sure that he
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had discussed Reaves’ cocaine usage with him but couldn't
remenber the specifics of their conversation (T 17). He al so
knew that he had discussed available defenses with Reaves but
couldn’t recall whether he discussed voluntary intoxication with
Reaves (T 16).

Kirschner explained that evidence of Reaves’ intoxication
was presented to the jury and that it was instructed on voluntary
intoxication (T 61-62). Kirschner did not want to present a
variety of defenses because, he warned, it could make you | ook
di si ngenuous to the fact-finder; he explained that sonetinmes you
have to let the jurors reach the conclusion through their own
logic (T 61-62, 64).2 Kirschner agreed that you can’'t use the
defense of voluntary intoxication just because soneone is a drug
addict (T 55). Instead, Reaves had to be under the influence of
drugs/al cohol to such an extent that he could not form the
specific intent to commt the nurder. Kirschner agreed that in
eval uati ng whether to pursue the voluntary intoxication defense

in this case he looked at the facts of the crinme, the |ab

The State asks this Court to take judicial notice of the fact
that trial counsel fromthe first trial, difford Barnes, also
did not present any other corroborative evidence of intoxication.
Reaves v. State, 574 So. 2d 105, 106 (Fla. 1991). Ki rschner
recall ed discussing strategy with the first set of counsel (T
75) .

2 Kirschner noted that it was enphasized to himat the death
penalty sem nars he took to take as much credibility as possible
into the penalty phase (T 73, 15).
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reports, toxicology reports and |ay observations of the
defendant’ s behavior (T 55-56). However, as Kirschner noted,
even though Reaves nentioned that he was high on cocai ne at | east
16 times in his confession,® there are many other statenents
t hr oughout his confession showi ng that he knew what he was doing
and what was happening at the tinme of the nurder, which cuts
agai nst a voluntary intoxication defense. For instance, Reaves
knew to flee immediately after the shooting and did so in a
crouched position, hiding (T 69). He was able to avoid a police
perinmeter of dogs and helicopters and to nake the 7 mle trek to
Hi nton’s house, where he gave him a detail ed account of how the
crime occurred (T 69-71). Additionally, 1 % days after the
mur der, Reaves was able to give a conplete, detailed account of
how the nurder occurred to the police. He was able to draw a

di agram of the parking lot, including where everyone was standi ng

(T 72). Kirschner also noted that he did not have expert

3 The confession was presented at the 1992 trial. In it,
Reaves explained that he wal ked to the Zippy Mart and called a
cab twice because he was all coked out. He got a little

i npati ent because he was all coked out, and dialed 911, but hung
up before it rang (DA 1360, D1 2). He was going to have the
operator call hima cab because he didn't have any nore noney (D1
3). Deputy Raczkoski pulled up three mnutes |ater and Reaves
asked “how the officer was doing?” (D1 3). The officer responded
“fine” and asked Reaves for his nane, which Reaves gave to him
(D1 3). The officer ran a check on Reaves and it came back cl ean
(D1 3). Reaves was “all wired out” but talked with the officer
and noted that he had never net a finer officer in his life (D1
3).

10



testinmony supporting a voluntary intoxication defense because his
expert, Dr. WIliam Witz, a clinical psychologist, had found
t hat Reaves was thinking and knew what he was doing at the tine
of the crime (T 45, 67, 95, 99). Kirschner had requested the
appointnment of Dr. Witz as a confidential nental health expert
to evaluate Reaves’ conpetency and sanity because Witz had
eval uated Reaves during the first trial and had “done substanti al
work on the case.” (DA 2413-15).% Witz di agnosed Reaves with
Vi et nam Vet erans’ Syndrone, cocai ne dependency di sorder and anti -
soci al personality disorder (T 18, 42). Kirschner came up with
the excusable homcide defense after discussing Dr. Witz s
findings with him Witz agreed at the evidentiary hearing that
he had discussions with Kirschner regarding the defense and that
Ki rschner devel oped his | egal strategy based upon Witz s input,
findings and his “psychol ogi cal perception” of what took place
that night (T 99). Witz discussed with Kirschner why the nurder
was excusable based upon the defendant’s mlitary background,
which he felt clearly affected his behavior that night (T 100).
Kirschner argued that the killing was excusable hom cide

because it resulted from a coal escence of bad events-the gun

4

Dr. Witz noted at the evidentiary hearing that he did not
testify at the first trial (the 1987) because he found Reaves
conpetent and sane (T 98).
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falling down, going off, Reaves panicking and reverting to
survivor behavior—and that there was no preneditation (T 51).
At the sanme tine, Kirschner did not object to evidence that
Reaves possessed 4 1/4 ounces of cocaine at time of arrest (T 51-
52) and that he was skinny at tinme of arrest (consistent with a
crack head) because that evidence supported the voluntary
i ntoxi cation defense (T 52). He agreed that the State felt it
necessary to use a large portion of its closing argunent to
address the voluntary intoxication defense (R 54). Ki rschner
agreed that excusable homcide was a conplete defense to the
crinme whereas voluntary intoxication was only a defense to first-
degree nmurder, reducing Reaves’ crime to second-degree. Further,
Ki rschner not ed t hat peopl e per cei ve subst ance abuse
probl ens/ addi ctions differently now than they did at the tinme of
re-trial (1992); it would be accepted as a defense nore easily
now then it would have at the time of Reaves re-trial (T 65).

Dr. WIlliam Weitz, the clinical psychologist who exan ned
Reaves, also testified at the evidentiary hearing. He is an
expert in mlitary psychology and the effects of war and trauma
on veterans (T 67, 95, 99). Kirschner requested the appointnent
of Witz as a confidential nental health expert to evaluate
Reaves’ conpetency and sanity because Witz had eval uated Reaves

during the first trial and had “done substantial work on the
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case.” (PCR 2413-15).° Wien asked why the court shoul d appoi nt
this particular doctor, Kirschner told Judge Bal siger that “he’s
the best known and npbst know edgeable [post traumatic stress
di sorder] expert available at the tinme.” (DA 155). In
appointing Weitz, the court specifically ordered himto assess,
anong ot her things, “[w hether the Defendant possesses sufficient
mental faculties to fornmulate the intent necessary for the
of fense charged.” (DA 431-34). Additionally, Witz admtted that
original defense counsel, difford Barnes, asked himto consider
whet her Reaves was able to forma specific intent (T 129).
Kirschner developed his legal strategy and defense based
upon Weitz’'s input, findings and his “psychol ogi cal perception”
of what took place that night (T 99). Weitz discussed with
Kirschner why the nurder was excusabl e based upon the defendant’s
mlitary background, which he felt clearly effected his behavior
that night (T 100). Witz testified, in his pre-tria
deposition, that he focused on post-traumatic stress disorder
(hereinafter referred to as PTSD) given Reaves’ nilitary history
(PCR 1216). However, none of his “clinical psychonetric data”
supported a diagnosis of PTSD (PCR 1442). According to Witz,

Reaves did not have PTSD, only synptons of it (PCR 1381-82).

> Dr. Witz noted at the evidentiary hearing that he did not
testify at the first trial (in 1987) because he found Reaves
conpetent and sane (R 98).
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Reaves deni ed having flashbacks and bad dreams, which are two
di agnostic criteria for PTSD (PCR 1294, 1381-82). Reaves was
also able to talk easily about a friend dying in his arns in
Vi etnam and did not denonstrate any affect when tal king about it
(PCR 1238; T 131-32). At the evidentiary hearing, Kirschner
agreed it was his understanding that Weitz did not find Reaves to
have PTSD (T 42).

Witz diagnosed Reaves as having anti-social personality
di sorder and cocai ne poly-substance abuse (T 42, 98, PCR 1394).
Reaves adm tted his history of drug abuse to Witz, including the
use of heroin prior to his mlitary service in Vietnam (D 50).
Weitz considered Reaves’ cocaine and alcohol consunption in
formng his opinions. (PCR 1241). Witz found the results of
Reaves’” MWPI personality test to be highly suggestive of
mal i ngering (PCR 1261). Regarding the nurder, Reaves told Witz,
during the initial interview on January 24, 1987, that he went to
his girlfriend’s house sonetine during the day of Septenber 22,
1986. His girlfriend later borrowed his car to go shopping,
| eaving Reaves w thout transportation. Reaves watched *“Monday
Ni ght Football,” then fell asleep. Sonetine during that day and
eveni ng, Reaves ingested one and three-fourths granms of cocai ne,
by snorting and snoking it, and an unspecified anount of beer

(PCR 1243; T 129-30). Reaves reported seeing bright lights and a

14



flash, simlar to being in a fire fight (PCR 1261). In Reaves’
statement to the police, which Dr. Witz reviewd, Reaves told
the detectives that he ran out of cocaine during the evening and
decided to walk to the Zippy Mart to call a cab, because his
girlfriend never cane hone with his car. (PCR 1246). Reaves told
Witz that it was not a mstake to call 911, because he needed
help getting transportation (PCR 1266, 1423). According to
Reaves, there was fear in the officer’s eyes when Reaves wested
the gun from him (PCR 1269; T 112-15). Reaves felt the officer
was reaching for his gun (PCR 1262). Witz concluded that at the
ti me Reaves shot the officer, he knew what he was doi ng, knew the
consequences of what he was doing and that it was wong, was
awar e of what had occurred, and was clearly nmaking an attenpt to
avoid being apprehended (PCR 1209, 1379, 1393, 1438; T 134).
Weitz agreed Reaves was elimnating a threat to his |life when he
killed the officer (PCR 1289; T 133).

Following Dr. Witz deposition, the State noved to preclude
any testinony regarding a “di mnished capacity” defense; that is,
any testinony relating to an abnormal nental condition which did
not constitute legal insanity (DA 210-13, 2577-2605). Kirschner

agreed that under Chestnut v. State, 538 So.2d 820 (Fla. 1989),

evidence of abnormal nental condition not rising to insanity

woul d not be adm ssible to show that the defendant did not have

15



the requisite specific intent to commt first degree nurder. The
defense did not object to excluding Chestnut kinds of evidence
but did object to excluding the psychol ogi st for any purpose at
trial (DA 210). The State noted that “the only other recognized
defense... for this would be voluntary intoxication,” but argued
that it wasn't a defense here because Dr. Witz had al ready found
that the intoxication did not rise to the level of voluntary
intoxication. The court ultimtely granted the State’s notion,
ruling that Dr. Weitz's testinony was inadm ssible to support a
“di m ni shed capacity” defense, but not excluding psychol ogi cal
testinony for any reason (DA 211-13).°

Kirschner l|ater proffered Witz's testinony at trial,
arguing that it was relevant to support his excusable hom cide
def ense (DA 1469-71). In his proffer, Dr. Witz testified that
Reaves did not nmeet the criteria for PTSD because he did not

report flashbacks or a re-experiencing of trauma, but did neet

® Reaves’ reliance upon testinony from Kirschner and Witz
that the excusable homicide defense was “gutted” by the
di sal |l omance of Witz's testinony is msplaced (T 83, 101-02).
First, Kirschner explained that the defense was based upon the
circunst ances of the shooting as well as on the Vietnam syndrone.
Kirschner argued that a tragic series of events led to an
accidental shooting and that Reaves had reverted back to his
survival nentality, |earned in Vietnam Ki rschner expl ai ned at
the evidentiary hearing that it was his duty to put forth the
best defense for Reaves and even Witz admtted on cross-
exam nation that he would not have altered the excusable hom cide
defense after the court disallowed his testinony (T 119).
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the criteria for “Vietnam’ syndrone (DA 1492, 1494). Witz
expl ained that “Vietnanf syndrome is not listed in the DSM as a
recogni zed disorder, but it is less than PTSD, a set of
personality traits that mght evolve into PTSD (DA 1492). In
Weitz's opinion, “Vietnanmt syndrone hel ps explain what happened

in this case. Witz described the synptons of “Vietnant syndrone

as including a rage-type reaction, isolation from the
envi ronnent, hyper-vi gi | ant al ert ness, “startle response,”
depression and increased al cohol -drug use (DA 1492). Individuals

suffering fromit revert back to a | earned survivor behavior and
have a “loss of control”. “Vi etnant syndrome produces higher
rage, |lower inpulse control. Reaves perceived the officer’s
actions as provocation.

Dr. Weitz further stated during his proffer that Reaves told
hi m he had snoked cocai ne and drank some beer during the day and
night prior to the nurder (DA 1517). Witz found Reaves to have
cocai ne abuse- pol ysubstance abuse and found the use of cocaine
al so expl ai ned what happened here. Weitz again concluded that
Reaves knew what he was doing at the tinme of the nurder and was
able to take evasive action. Significantly, he found that
Reaves’ behavior did not neet the requirenents for voluntary
I nt oxi cati on:

Q [ BY THE STATE] Did it ever -- the
Def endant never told you --in either the
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January 24th ‘87 <case interview or the
Cct ober 4th, 1991 interview, he never clained
that the shooting was an acci dent or m stake?

A BY DR VWEITZ] He didn't use those
terns, correct.

Q The Defendant advised you that he
was on cocai ne and had snoked a great deal of
cocai ne and had even drunk sonme beer during
the day and prior to the incident on each of
t hose occasi ons; correct?

A That is correct.

Q But you al so reached the opinion,
did you not, that a defense for a voluntary
i nt oxi cati on woul d not be a proper
psychol ogical condition in this case; he
wasn’ t t hat i nt oxi cat ed duri ng t hese
i nci dents?

A | sinply indicated the behavior.

It’s not ny intent or purpose to cone up with
a particul ar defense strategy.

Q Your opinion based on what the
Defendant told you, in addition to reading
all of these reports, the Defendant was never
that intoxicated to not be able to know right
from w ong?

A | clearly stated that he knew right
from wr ong.

Q And the reason that we know that
the cocaine was not sufficient or the beer
that he was drinking sufficient to raise
[sic] to a level of intoxication so great as
to prevent the Defendant from know ng right
from wong S because the Def endant
i medi ately knew to flee the area; correct?

A That’' s correct.



Q The Defendant knew to hide in the
words [sic]; correct?

A That is correct.

Q The Defendant told you that he
pur posely stayed off the roadways because the
police were looking for him and he didn't
want to get caught?

A | never suggested it and | said
clearly in ny reports that he was able to
t ake evasive action and that he knew what he
[was] doing. That is correct.
(DA 1517-18).7 Kirschner then called Witz during the penalty

phase and elicited for the jury that Reaves has Vi et nam Syndrone.

" The exclusion of Dr. Witz's testinony from the guilt-

phase was upheld by the Florida Suprene Court on direct appeal:

Reaves argues that the trial judge erred when
he refused to admt evidence of "Vietnam
Syndronme" in the guilt phase of the trial to
support his "excusabl e hom ci de" defense. W
find no error. W said in Bunney v. State,
603 So.2d 1270, 1273 & n. 1 (Fla.1992), that
"evidence of certain comonly understood
conditions that are beyond one's control
shoul d al so be admissible” in the guilt phase
of the trial; but "evidence relating to a
general nental inpairnment or other esoteric
condition" is not. There is no evidence in
this record to support Reaves' assertion that
"Vi etnam Syndrone" is a conmonly understood
condition; it therefore was properly excluded
in the guilt phase. W find, noreover, that
even if this evidence's exclusion was error
it was harnmless. There is no reasonable
possibility that it would have affected the
jury's verdict. State v. DiGuilio, 491 So.2d
1129 (Fla. 1986).

Reaves, 639 So.2d at 4-5.



Witz's testinony was simlar to his proffer during guilt-phase.
He stated that Reaves has “Vietnani syndronme which makes him
revert to survivor behavior and react instinctively in a kill or
be killed thought process, as he was trained to do in Vietnam
(DA 2027-2082).% Dr. Witz claimed at the evidentiary hearing
that he would have testified in 1992 that Reaves was unable to
formthe requisite specific intent (T 102-03, 107, 109-10).

In addition to Witz, Reaves presented expert testinony from
Dr. Richard Dudley, Dr. Barry Crown, Dr. Debra Mash, Dr. Irving
Parsons, and Dr. Thomas Hyde at the evidentiary hearing in
support of his contention that Kirschner was ineffective for
failing to present a voluntary intoxication defense. Dr. Dudl ey,
a psychiatrist, diagnosed Reaves as having PTSD, poly-substance
abuse, and opined that he was acutely intoxicated on the night of
t he nurder. Dudl ey found no evidence of a thought disorder or
organic brain damage and found Reaves to have an average
intellectual capacity (T 204). In Dudley s opinion, the conbined

effect of Reaves’ acute cocaine intoxication and his other

8

Kirschner testified at the evidentiary hearing that he also
called mtigation witnesses to testify that Reaves came back from
Vietnam a changed man, using heroin and other drugs (T 58).

Witz testified to the existence of two statutory mtigators:

under extrenme nental and enotional stress and could not conform
his behavior to the requirenments of the law, but the judge
rejected them and the Florida Suprenme Court affirmed ruling (T
58-61).

20



psychiatric difficulties prevented Reaves frombeing able to form
the specific intent necessary to kill. According to Dudley, the
cocai ne and PTSD made Reaves paranoid and hyper-vigilant, which
made him incapable of deciding to kill the officer (T 191-92,
208-09). He found Reaves’ actions were a reflexive response, not
a thoughtful decision (T 191-92, 209).

On cross-exam nation, Dudley agreed that Reaves knew he was
shooting a deputy but clainmed he was incapable of deciding to
shoot (T 209-10). Dudl ey denied that Reaves’ confession, which
described the nurder in exquisite detail, was inconsistent with
his opinion (T 210-18). According to Dudley, the escalated
hyper-vi gil ance Reaves was suffering from made him incredibly
observant and he has a good nenory (T 218). However, when asked
whet her Reaves’ ability to perceive events was dimnished by the
cocai ne, he replied that cocaine can cause tactile hallucinations
(make you feel like sonmething is crawling on you or touching you)
(T 206).

Dudl ey disagreed with Witz's finding of anti-social
personality disorder because he did not view Reaves wearly
of fenses (under 17 years of age) as sufficient to support the
di agnosis (T 165-66, 182). He also disagreed with Witz s
reading of the MWI results (T 187). However, on cross-

exam nation, Dudley agreed that Reaves has done anti-social
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things as an adult, including the 10-15 files the State had of
crimes Reaves conmitted as an adult, which include arned robbery,
theft, aggravated battery and being court-marshaled in Vietnam (T
194). Dudley al so acknow edged that while Reaves told himthat
he had trouble sleeping after Vietnam he denied having
nightmares to Witz (T 201-02). As Weitz testified in his
proffer, having flashbacks, nightmares or bad dreans is a
di agnostic criteria for PTSD. Reaves also told Dudley he didn't
really know about drugs before Vietnam but admtted to Witz
that he used drugs before Vietnam including heroin (T 199-200).
Dr. Barry Crown, a neuropsychol ogi st, diagnosed Reaves as
havi ng organic brain damage to the left frontal | obe based solely
on neuropsychol ogi cal testing (T 242-43). No MR or PET scan was
given (T 250-51). Crown admitted that he did not know when the
brai n damage occurred or how it occurred (T 258-59). He admtted
that it could have been caused by a head injury® or drugs and
t hat defused fornms of brain damage, |ike that caused by drugs or
al cohol, would not show up on an MRl or PET scan (T 259, 266).
Crown disagreed that the two best neuropsychological tests to
detect brain damage were the Hal stead Reitan test and the Luria

Nebraska test (T 252). According to Crown, those were devel oped

® Reaves sustained a head injury at the time of arrest,

after the nurder.
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to identify brain lesions (T 252). He also disagreed that with
t he studi es suggesting t hat neur opsychol ogi cal testing
m sdi agnosed 41 out of 100 people wth brain damage (T 252-56).

Crown stated that because of Reaves’ brain damage, snmaller
anounts of drugs or al cohol would have a greater inpact on him (T
244). Cocaine would cause himto be inpulsive (T 246-47) and if
Reaves were in a heightened situation, he would have difficulty
concentrati ng, understanding the long-term consequences of
behavi or and would react inpulsively, rather than form ng intent
(T 245). In Crown’ s opinion, Reaves was not able to formthe
specific intent necessary to commt first-degree nurder because
of the conbined effect of his brain danage and substance abuse,
his brain damage is in an area that relates to understanding the
| ong-term consequences of imediate behavior, which would be
further aggravated by the substance abuse causing himto behave
i mpul sively (T 249-50).

However, on cross-exam nation, Crown agreed that cocaine
di srupts short-term nmenory and that the disruption would be
exacerbated here by the brain damage (T 261). But when asked
whether it would therefore be inconsistent for Reaves to recal
vividly details of the nurder, Crown denied that it would be,
stating that the relationship between the brain function and

behavior is like a “lanp with a faulty switch,” sonetines it goes
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on or off (T 261-62).

Dr. Debra Mash, a professor of neurology and nolecular
cel lular pharnmacol ogy, opined that Reaves was a chronic drug
abuser who was suffering from cocai ne psychosis at the tinme of
the nurder, which she described as a paranoid and fully
del usional state (T 276-80, 286, 309). On cross-exam nati on,
Mash was asked “if [Reaves] is delusional, he doesn’'t know the
difference between right and wong, does he?” (T 310). Mash
responded that “he is in an altered state of awareness.” (T 309).
She was then asked to answer the question “yes” or “no”— how
could he know the difference between right and wong if he is
delusional (T 310). Mash responded “he can’t perceive the
severity of the situation, correct.” (T 310). Mash agreed that
you need your frontal |obes to know right from wong, which is
different from intent and further agreed that her opinion
regarding Reaves’ ability to know right from wong is very
different from Witz s testinony that Reaves’ knew right from
wrong (T 310).

Mash described Reaves as being in a markedly altered state
due to the intoxication, a state of full cocaine paranoia, “fully
wired” (T 282-84, 286). He was not able to think, forman intent
or rationally react to what was going on because of the

intoxication (T 286). She believes that Reaves was hal |l uci nating

24



(T 315-16). According to Mash drug abuse highjacks your frontal
| obe (the reasoning part of your brain that delays reaction tine)
and puts you in linbic state, where the reptilian part of the
brain takes over, this is the fight or flight part of the brain.
You then operate in a linbic state, just react, you cannot
percei ve and adequately judge the nature of the threat (T 290-
91). Cocai ne also nakes people hyper-vigilant, neaning that
everything in the environnent is comng in and inpacting them
they do not have the ability to delay reaction tine, they react
i medi ately (T 286-89). Based upon the cocai ne psychosis, Mash
opi nes that Reaves was in a state of voluntary intoxication and
woul d not have been able to formthe intent necessary to commt
murder (T 293).

Significantly, Mash agreed, on cross-exam nation, that in
form ng her opinions, it was inportant for her to know how nuch
cocai ne was ingested on the day of the rnmurder (T 313). Reaves
told her he had ingested 10 grans of cocaine on the day of the
crime, but he told Witz he had only used 1 3/4 grans on the day
and night of the nmurder (T 313-14). He also told Mash that he
had snoked cocaine mxed wth marijuana, but never nentioned
marijuana to Witz (T 314). Mash was also asked about the

combi ned effects of PTSD or Vietnam syndrone on soneone using

this anmount of cocaine (neaning the 10 granms anount). According
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to Mash, the frontal |obes are high-jacked because PTSD over-
activates the anygdala and then the cocaine acts on the over-
acti vated anygdal a. It is a time bonb (T 301-02). She stated
that PTSD is very prevalent in the drug abusing popul ation and
their drug of choice is usually opiates or alcohol. Cocai ne
mekes the synptons of PTSD worse (T 296-97). On  cross-
exam nation, Mash explained that her testinmony regarding the
combi ned effects of cocaine and PTSD, is based upon an assunption
t hat Reaves had PTSD. She is aware that Weitz did not find PTSD
(T 312).

Mash agreed that short-termnenory is barred in sonmeone who
is hallucinating and she believes Reaves was hallucinating (T
315-16). \Wen asked how soneone who is suffering from cocaine
psychosis conbined wth PTSD could give such a detailed
conf ession, Mash responded that her reading of Reaves’ confession
| ed her to conclude he can renenber things before and after the
mur der, but has ammesi a about the shooting itself, she uses that
t erm because she doesn’t know what other termto use. She sees a
di sconnect, a disassociative state fromreading the statenment. (T
315-16). She referred to an incident when she was nugged, how
she was able to remenber enough details to help the police
apprehend her assailant; however, the State pointed out that she

does not have PTSD and was not high on cocaine. at the time (T
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317-18). Reviewing the vivid details in the confession, Msh
cl ai mred that when you’'re on cocaine, you' re alert, very alert but
doesn’t nean you are in a normal state of mnd (T 318-20). She
also thinks that Reaves was piecing together what happened
because he knows that sonething bad happened (T 321).

When asked whether the part of Reaves’ confession where he
states that he didn't want to give up the gun because he is an
ex-felon and would be I ooking at a three year m ni mrum nandatory
prison sentence for carrying it, showed that he was able to
perceive the threat to hinself very clearly (T 322-23), Mash
responded that she reads it a little differently. She doesn’t
bel i eve you shoot an officer who was kind to you just because you
are facing a 3 year sentence, particularly because he had been to
prison before, it was not unfamliar to him (T 324). As the
State noted, we are all not the sane, just because it doesn’'t
make sense to her doesn’t nean he didn't intend to do it. Based
upon his drug addiction, Dr. Mash concluded that Reaves was not a
soci opath, did not suffer from anti-social personality disorder
(T 324-27).

Dr. Erwin Parsons, a clinical psychologists, who also
specializes in PTSD and treating veterans, diagnosed Reaves as
having PTSD (contrary to Dr. W.itz), chronic substance abuse

depression, high anxiety, hostility and paranoid thinking.
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Further contrary to Weitz, his MWI test found that Reaves did
not have anti-social personality disorder (T 366). In Parson’s
opi ni on, Reaves was “di sassociated” at the tine of the nmurder (T
377), and the conbined effects of PTSD, substance abuse,
di sassoci ation and the nunbi ng effect conbined to prevent Reaves
frombeing able to formthe specific intent necessary to kill the
officer (T 388-89).

On cross-exam nation, Parsons acknow edged that Reaves
reported flashbacks and re-experiencing of the trauma, when he
evaluated himin 1998, which are inportant criteria for having
PTSD, but denied having nightmares to Witz (T 395-96). He
further acknow edged that Witz's MWI could be read as having
mal i ngering and that he was not aware that the Eugene Hinton
affidavit, wupon which he relied, was created after trial,
sonetime in the 1990's (T 393, 391). Parsons al so agreed Reaves
gave exquisite detail in his confession but he didn't find that
to be inconsistent wwth a voluntary intoxication defense in this
case because while the cocaine and PTSD would nmake his nmenory
extremely sharp, that didn’t nmean he had the ability to form
specific intent (T 399-400). Parsons doesn’'t believe Reaves had
a notive and purpose when he shot (T 399-400).

Parsons disagreed wth Witz's finding of anti-social

personality disorder (T 401). He agrees that Reaves has
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exhi bited anti-social behavior, but does not believe that he has
the disorder (T 402). He disagrees that the statenent about not
wanting to serve a three year nmandatory m ni num sentence shows
intent, but agrees that the act of killing a police officer
because you didn't want to do a three year prison term fits
within an anti-social personality disorder (T 401-02).

The last defense expert, Dr. Thomas Hyde, a behavioral
neurol ogi st, performed a neurol ogi cal exam nation on Reaves (no
neur opsychol ogi cal testing) and found the follow ng neurol ogi cal
problenms: (1) Reaves reported a significant closed head injury
from a beating at the tinme of his arrest; (2) he found poly-
subst ance abuse, including al cohol and cocaine, which can have
del eterious effects on the central nervous system both transient
and permanent; (3) hearing loss; and (4) conprom sed notor
sequencing in the hands and mrror novenents on one hand while
doing notor function on the contra-lateral side (T 461-62, 471).
The conpl ex notor sequencing deficit and the mirror novenent are
i ndicative of brain danage, to the left frontal |obe, which would
conpromi se an individual’s reasoning, judgnent, and inpulse
control. (T 465). Hyde noted that these problens could be
devel opnental or could be caused by either poly-substance abuse
or his closed-head injury. (T 461-62).

He admtted on cross-exam nation that he cannot discern
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which of the possibilities caused the brain damage and doesn’t
know when it occurred (T 468). Hyde <could not nmake a
determ nati on whether the brain damage was present before the
nmur der because he didn’'t exam ne Reaves before the nurder (T
467). Hyde further noted that Reaves had not reported any head
injuries before the arrest; therefore, if the brain damage was
due to drugs, Reaves had it before the nmurder, but if it was due
to the head injury, he had it after (T 464, 469).

Hyde di agnosed Reaves as having najor recurring depression,
pol y- subst ance abuse, cocaine dependence, alcohol dependence,
PTSD, and a post-concussive brain injury (T 464-65). Hyde noted
t hat Reaves reported strong synptons of PTSD, having fl ashbacks,
and feeling as if he were in a fire fight in Vietnam which
feeling could be triggered by sudden |oud noises, |ike the back-
firing of a car, seeing people in uniformor seeing guns (T 467).
He agrees that the reason Witz found no PTSD was because Reaves
did not report flashbacks or re-experiencing trauma and agrees
that his testinony is in conflict with Witz's (T 475).

Significantly, Hyde did not reach an opinion about Reaves’
mental state at the time of the crinme (T 475). However, he did
opi ne about Reaves’ nental ability at the time he gave his
confession. Reaves reported “fairly dense” ammesia for 24 hours

after the beating (T 463). According to Hyde, the brain
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concussi on woul d conprom se Reaves cognitive function, |eave him
confused, and would make the validity of any statenents nmade in
the several days afterward suspect (T 463). Reaves confession
was given just 8 10 hours after the beating (T 463). Furt her
the fact that Reaves “was com ng down off cocaine” at the tine
woul d al so inpact his confession (T 463-64). Hyde opi ned that
cocai ne abuse, both in the acute intoxication phase and during
wi t hdrawal has a profound effect upon behavior, including inpulse
control, judgnent, reasoning, nenory, paranoid hallucinations (T
463-64) T 463-64-. Hyde agreed that people with ammesia forget
some things, but not others, it’'s mxed, and they often
confabulate (nmke things up or agree to things that didn't
happen) (T 469).

Regar di ng Reaves’ confession, Hyde agrees that the details
in it are exquisite, but clains that Reaves nmay have filled in
details that he could not renenber, that were bad for him
because of the head injury (T 470). He did not conpare what
Reaves said with the known facts, but agrees that if what Reaves
said in his confession matches up with what is known objectively,
for exanple, when calls were nade to the police station, how | ong
they were, codes that were used, a witness who arrived on the
scene, that wuld neke it nore Ilikely that he was not

confabulating (T 470-71). Hyde is famliar with the Hal stead
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Reitan and Luria Nebraska battery of neuropsychol ogical testing
and says both tests are well-known (T 473). Reaves was not given
either test and Hyde doesn’'t know about the reliability of the
specific tests performed on Reaves (T 472-73). He al so agreed
that there is scientific evidence showi ng that prisoners attenpt
to malinger (T 474-75).

On March 10, 2004, Judge Haw ey issued an Opinion and O der
Denying Anended Mdtion for Postconviction Relief after
Evidentiary Hearing and the successive notion on Mrch 10,
2004. (R 301-310, 297-300). Final order(s) were signed denying

both on April 20, 2003 (R 330-335). This appeal followed.



SUMMARY OF ARGUMENT

| ssue | - The trial court’s finding, after an evidentiary
hearing, that Reaves’ defense counsel was not ineffective for
failing to present a voluntary intoxication defense is supported
by conpetent, substantial evidence. Def ense counsel testified
that voluntary intoxication was not ignored. Rather, it was used
as a “fall-back” defense to the prinmary defense of excusable
hom ci de, which was clearly the best defense in light of the
facts of the case and Reaves’ danagi ng confessions. Counsel is
not ineffective for failing to present contradictory experts
regarding his client’s lack of ability to fornulate specific
intent due to intoxication and an underlying nental disorder
since the law at the time of re-trial, 1992, did not allow such
experts.

| ssue Il - The trial court did not abuse its discretion in
denying Reaves request for a Wit of Habeas Corpus Ad
Testifi candum seeking the testinony of Eugene Hi nton, when Hi nton
made hinself wunavailable as a witness at the 1992 trial; his
affidavit was nothing nore than a recantation and offered nothing
material to the extent of Reaves intoxication at the tinme of the
nmur der . The denial of forensic testing of itenms for drug

met abol i tes was not an abuse of discretion.



ARGUMENT
| SSUE |

THE LONER COURT PROPERLY DENI ED THE CLAI MS OF
| NEFFECTI VE ASSI STANCE OF COUNSEL (rest at ed)

Reaves argues that the trial court erred by denying his
post - conviction notion alleging that counsel was ineffective for
failing to present a voluntary intoxication defense at the 1992
re-trial, including the conbined effects of Reaves' nental
condition and intoxication, to negate the specific intent el ement
of first-degree nurder. This Court wll find that there is
substantial, conpetent evidence supporting the trial court’s
factual findings after an evidentiary hearing on the issue.
Further, the court’s |egal conclusion that ineffective assistance

was not established conports with the dictates of Strickland v.

Washi ngton, 466 U. S. 668 (1984). The standard of review for

i neffective assistance of counsel clains follow ng an evidentiary
hearing is that “the appellate court affords deference to
findings of fact based on conpetent, substantial evidence and
i ndependently reviews deficiency and prejudice as m xed questions

of law and fact.” Freeman v. State, 858 So.2d 319, 323 (Fla

2003). See Stephens v. State, 748 So.2d 1028, 1033-34 (Fla. 1999)

(requiring de novo review of ineffective assistance of counsel

but recognizing and honoring “trial court’s superior vantage



point in assessing credibility of wtnesses and in naking

findings of fact”); State v. Riechmann, 777 So. 2d 342 (Fla.

2000); Cherry v. State, 781 So.2d 1040, 1048 (Fla. 2000)

(announcing appellate court’s *“review the prongs of
i neffective assistance of counsel as questions of mxed |aw and

fact."); Sins v. State, 754 So. 2d 657, 670 (Fla. 2000); Rose v.

State, 675 So. 2d 567 (Fla. 1996). “So long as its decisions are
supported by conpetent, substantial evidence, this Court will not
substitute its judgnment for that of the trial court on questions
of fact and, likewi se, on the credibility of the w tnesses and
the weight to be given to the evidence by the trial court. 1d. W
recogni ze and honor the trial court’s superior vantage point in
assessing the credibility of witnesses and in making findings of

fact.” Porter at 923. Accord Arnstrong v. State, 862 So. 2d 705

(Fla. 2003) (Standard of review for a trial court's ruling on an
ineffectiveness claim is two-pronged: the appellate court nmust
defer to the trial court's findings on factual issues, but nust
review the court's ultimte conclusions on the deficiency and
prejudice prongs de novo.) However, the court’s “ultinmate
concl usions on the deficiency and prejudi ce prongs [are revi ewed]

de novo." Bruno v. State, 807 So. 2d 55, 62 (Fla. 2001). The

“performance and prejudice prongs are m xed questions of |aw and



fact subject to a de novo review standard.” Porter v. State, 788

So. 2d 917, 923 (Fla. 2001).
In order to prove ineffective assistance of counsel, Reaves
nmust denonstrate the foll ow ng:
First, the defendant nust show that counsel's
performance was deficient. This requires

showi ng that counsel made errors so serious
that counsel was not functioning as the

"counsel" guaranteed the defendant by the
Si xth Amendnent. Second, the defendant nust
show t hat t he defi ci ent per f or mance

prej udi ced the defense.

Strickland, 466 U S. at 687 (1984). At all tines, Reaves bears

t he burden of proving not only that his counsel’s representation

fell below an objective standard of reasonabl eness; Johnston v.

Singletary, 162 F.3d 630, 635 (11th Cr. 1998); Roberts .

Wai nwight, 666 F.2d 517, 519 n.3 (11th G r. 1982), but al so that

he suffered actual, substantial prejudice as a result of the

deficient performance. Strickland, 466 U. S. at 688-94.

In assessing an ineffectiveness claim the Court nust start
froma “strong presunption that counsel’s conduct falls within
the wde range  of reasonabl e  professional assi stance.”

Strickland, 466 U. S. at 688-89. The standard for evaluating

"counsel’s performance is ‘reasonableness under prevailing

professional norns.’" Chandler v. US., 218 F.3d 1305, 1313

(quoting Strickland, 466 U S. at 688). However, "[t]he test for




i neffectiveness is not whether counsel could have done npre;

perfection is not required. Nor is the test whether the best
crimnal defense attorneys mght have done nore. | nstead, the
test is ... whether what they did was wthin the 'w de range of
reasonabl e professional assistance.' " Wters v. Thomas, 46 F. 3d

1506, 1518 (11th G r. 1995) (citations omtted). See Burger v.

Kenp, 483 U.S. 776, 789 (1987).

Further, under Strickland, "[j]udicial scrutiny of counsel’s

performance nust be highly deferential." See MIIs v. Singletary,

161 F.3d 1273, 1286 (11th G r. 1998), citing Baldwin v. Johnson,

152 F.3d 1304, 1311 (11th Gr. 1998); Bolender v. Singletary, 16

F.3d 1547, 1557 (11th Cir. 1994). The fact that a particular
def ense was unsuccessful does not prove ineffective assistance of
counsel. Chandler, 218 F.3d at 1314. "[ C] ounsel cannot be
adj udged inconpetent for performng in a particular way in a
case, as long as the approach taken ‘m ght be considered sound
trial strategy.’" Chandler, 218 F.3d at 1314 (quoting Darden v.

Vi nwright, 477 U S. 168 (1986). As the Strickland court noted:

It is all too tenpting for a defendant to
second- guess counsel's assi stance after
conviction or adverse sentence, and it is al

too easy for a court, examning counsel's
defense after it has proved unsuccessful, to
conclude that a particular act or om ssion of
counsel was unreasonable. A fair assessnent
of attorney performance requires that every
effort be nmade to elimnate the distorting
effects of hindsight, to reconstruct the
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ci rcunst ances of counsel 's chal | enged
conduct, and to evaluate the conduct from
counsel's perspective at the tine. Because
of the difficulties inherent in naking the
evaluation, a court nust indulge a strong
presunption that counsel's conduct falls
wi thin t he wi de range of reasonabl e
pr of essi onal assi stance.

ld. at 689 (citation omtted). Moreover, the ability to create a
nore favorable or appealing strategy several years after the
fact, does not translate into deficient performance at trial.

Patton v. State, 784 So. 2d 380 (Fla. 2000)(precluding review ng

court from viewing issue of trial counsel’s performance wth

hei ght ened perspective of hindsight); Rose v. State, 675 So. 2d

567, 571 (holding disagreement with trial counsel’s choice of
strategy does not establish ineffective assistance of counsel);

Cherry v. State, 659 So. 2d 1069, 1073 (Fla. 1995)(concl udi ng

standard is not how current counsel would have proceeded in

hi ndsight); Rivera v. State, 717 So. 2d 477, 486 (Fla. 1998);

OCcchicone v. State, 768 So. 2d 1037 (Fla. 2000)(sane). The

El eventh Circuit Court of Appeals has explained its definition of

“strategy” as follows:

trial counsel's course of conduct, ... was
neither directly prohibited by Iaw nor
directly required by law, for obtaining a
favorable result for his «client. For
exanple, <calling sone wtnesses and not
others is ‘the epitone of a strategic
decision.’ [Waters, 46 F.3d at 1512] (en
banc) ; see also id. at 1518-19 (en banc);

Fel ker v. Thomas, 52 F.3d 907, 912 (11th Cr.
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1995) (whether to pursue residual doubt or
anot her defense is strategy left to counsel
whi ch court nust not second-guess); Stanley
v. Zant, 697 F.2d 955, 964 (11th G r. 1983)
(stating that reliance on |line of defense to
exclusion of others is matter of strategy).

Chandl er, 218 F.3d at 1314 n. 14. See United States v. Fortson,

194 F.3d 730, 736 (6th Cir. 1999) (denying relief on
i neffectiveness claim because review ng court "[could] conceive
of nunerous reasonable strategic notions” for counsel’s trial
actions even though the district court did not make factual
findings or grant an evidentiary hearing). A review ng court
will not second-guess strategic decisions; instead, counsel’s
performance is evaluated in light of all the circunstances as
they existed at the tinme of the conduct, and is presuned to have

been adequate. Strickland, 466 U S. at 689-90. Counsel ' s

strategi c choices, nmade after thorough investigation of the |aw
and facts relevant to plausible options, virtually are

unchal | engeabl e. Strickland, at 690-91. "Counsel's conpetence

is presuned, and the defendant nust rebut this presunption by
proving that his attorney's representation was unreasonabl e under
prevailing professional nornms and that the chall enged action was

not sound strategy.” Kimmelman v. Mrrison, 477 U S. 365, 386

(1986) (citations omtted). "“An anbi guous or silent record is

not sufficient to disprove the strong and continuing presunption.



Therefore, ‘where the record is inconplete or unclear about
[counsel]'s actions, we will presune that he did what he should
have done, and that he exercised reasonable professional

judgnent.’'" Chandler, F.3d at 1314 n. 15 (quoting, WIllians v.

Head, 185 F.3d 1223, 1228 (11th Cr. 1999).

Because there is a presunption of reasonabl eness, in order
to establish that counsel’s conduct was unreasonable, the
petitioner nust prove "that no conpetent counsel woul d have taken
the action that his counsel did take." Chandler, 218 F.3d at

1315. See Waters, 46 F.3d at 1512 (stating "[t]he test has

nothing to do with what the best | awers woul d have done. Nor is
the test even what npbst good |awers would have done. We ask
only whether sonme reasonable |awer at the trial could have
acted, in the circunstances, as defense counsel acted at

trial."); Provenzano v. Singletary, 148 F.3d 1327, 1332 (11th

Cir. 1998) (noting counsel's conduct is unreasonable only if
petitioner shows "that no conpetent counsel would have nade such
a choice"). "A fair assessnent of attorney performance requires
that every effort be made to elimnate the distorting effects of
hi ndsi ght, to reconstruct the circunstances of counsel's
chal | enged conduct, and to evaluate the conduct from counsel's

perspective at the tinme." Strickland, 466 U S. at 689. “INJ o




absolute duty exists to investigate particular facts or a certain
[ ine of defense."” Chandler, 218 F.3d at 1317.

A defendant is also required to denonstrate prejudice before
he is entitled to relief. Prejudice is shown where “there is a
reasonabl e probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different.”

Strickland, 466 U. S. at 694.

I n denyi ng Reaves’ claimthat Kirschner was ineffective for
failing to present a voluntary intoxication defense!® the trial
court made the follow ng factual findings:

M. Kirshner' testified at the evidentiary
hearing that his primary theory of defense at
the re-trial was excusable hom cide. He had
read the first trial transcript, received the
di scovery fromM. diff Barnes and tal ked to
M. Barnes at length about his trial strategy
during the first trial.* He had discussed

10 As sub-clainms, Reaves 3.850 nmotion also alleged that

trial counsel was ineffective for failing to investigate and
di scover evidence of Reaves’ drug use history and his
drug/ al cohol wuse on the day of the nurder. The notion also
contends that trial counsel was ineffective for failing to
present expert testinony on the conbined effects of Reaves’
mental condition and substance abuse, in support of a voluntary
i nt oxi cati on defense.

1 The trial court misspelled M. Kirschner’'s name as
“Kirshner” in his order

12 The court also stated in a footnote “trial counsel during
the first trial argued for second degree nurder based upon the
argunent that there was insufficient time for the Defendant to
reflect on the consequences of the shooting. (1987 Trial
Transcript at 869-870). Trial counsel did not argue the voluntary
i ntoxi cati on defense. (1987 Trial Transcript at 1678-79).” (R 305)
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with the Defendant his use of cocaine around
the time of the incident, but did not
specifically recall discussing the option of
voluntary intoxication as a defense. He
under st ood hi s duty to represent t he
Def endant zeal ously and to present the best
def ense possible. All  of his strategic
deci sions were made with this consideration
in mnd. He believed that excusable hom cide
was “the right fit for the defense in this
case” and that it should be presented to the

jury.

Additionally, M. Kirshner testified that he
did not conpletely ignore the defense of
vol untary i ntoxication. It was a fall -back
posi tion. There was evidence introduced at
the re-trial as to the Defendant’s cocaine
use, and t he vol unt ary i nt oxi cation
instruction was given to the jury. M.
Kirshner did not directly suggest voluntary
intoxication to the jury, but assuned that
hi s thought process at the time was to all ow
the jury to reach its own conclusion based
upon the evidence presented. He believed that
al t hough the two defenses, excusabl e homni cide
and vol untary i nt oxi cati on, wer e not
necessarily inconsistent, there could be
tension between the two defenses and an
attorney nust take care in presenting a
vari ety of defenses or he could be perceived
as being disingenuous by the fact finder. M.
Kirshner believes that at the tinme of the re-
trial jurors were |ess accepting of the idea
that voluntary intoxication excuses crim nal
conduct .

Based upon the facts presented at the
evidentiary hearing, the Court determ nes
that M. Kirshner’s decision to use the
defense of voluntary intoxication as only a
fall -back position and not to directly
suggest voluntary intoxication to the jury,
but to allow the jury to draw on it’s own
concl usi on based upon evidence presented was

Q



a reasonable trial strategy. As such, the
Court finds that trial counsel, Jay Kirshner,
was acting conpetently.

(R 305-07).

Here, there is substantial, conpetent evidence supporting
the trial court’s conclusion that Reaves has not net his burden
of proving ineffective assistance of counsel for failing to
present a voluntary intoxication defense. To begin with, a
review of the evidence presented at trial and at the evidentiary
heari ng shows that, contrary to Reaves’ assertions, the voluntary
i ntoxi cati on defense was not ecluded or conpletely ignored at
trial. Rather, it was relied upon by defense counsel as a “fall-
back” defense, raised for the jury in case it did not agree with
the primary defense of excusable hom cide. Further, Reaves
failed to present any additional testinony at the evidentiary
hearing, other than what was presented at trial, regarding his
| evel of intoxication at the crucial tinme, the time of the
nmur der . VWi |l e Reaves presented expert opinions concerning his
intoxication and inability to form specific intent, those
opinions cannot be relied upon because, as wll be fully
expl ai ned bel ow, they woul d not have been adm ssible at the tine
of trial. Thus, the only evidence of intoxication in this case

was Reaves’ self-serving statenents that he was high at the tine



of the crine, testinony which a jury would have good reason to
reject.

At the evidentiary hearing, Kirschner, explained that the
primary defense in this case was excusable hom cide (based upon
the circunstances of the crine and the Vietnam syndrone), but
that voluntary intoxication was not excluded fromthe trial (T
16, 61-62). Testinmony regarding Reaves’ intoxication was
presented to the jury and the jury was instructed on voluntary
intoxication (T 61-62). Kirschner explained that he wused
voluntary intoxication as a “fall back” defense, an option for
the jury if it did not believe the excusable hom cide defense (T
61-62). Kirschner warned that you have to be careful to not
directly argue a variety of defenses to the jury, so that you are
not perceived as disingenuous by the fact-finder (T 61-62, 64).%
He expl ai ned that sonetines you have to let the jurors reach the
concl usion through their owm logic (T 61-62). Kirschner testified
t hat he becane aware of Reaves’ history of cocaine and other drug
use alnost imediately, after reviewing the discovery and ot her

materials fromthe first trial (T 16-17).* r the specifics of

13 Kirschner noted that it was enphasized to him at the

death penalty semnars he took to take as nuch credibility as
possi ble into the penalty phase (T 73, 15).

% Trial counsel from the first trial, difford Barnes,
also did not present any other corroborative evidence of
i ntoxication. Reaves v. State, 574 So. 2d 105, 106 (Fla. 1991).
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their conversation (T 17). Kirschner stated that you can’'t use
the defense of voluntary intoxication just because soneone is a
drug addict (T 55). Instead, Reaves had to be under the influence
of drugs/al cohol to such an extent that the he could not formthe

specific intent to commt the nurder. Kirschner agreed that in

eval uati ng whether to pursue the defense in this case he | ooked

at the facts of the crine and as a general rule, “he | ooks at |ab

reports, l|lay observations of how the defendant behaved and

t oxi col ogy reports” (T 55-56) (enphasis added).

To properly evaluate Kirschner’s actions, it is axiomtic
that “to assert a voluntary intoxication defense, a defendant
must present evidence of intoxication at the tinme of the offense
that would establish the defendant’s inability to form the

requisite specific intent.” Rivera v. State, 717 So.2d 477, 485

(Fla. 1998). In Linehan v. State, 476 So.2d 1262, 1264 (Fla

1985), the Florida Suprene Court explained that a defendant nust
conme forward with evidence of intoxication, not just the use of
i ntoxicants, at the time of the offense sufficient to establish
an inability to form the intent necessary to commt the crine

charged. The Standard Jury Instruction on voluntary intoxication

Kirschner recalled discussing strategy with the first set of
counsel (T 75).



makes clear that the nere use of drugs does not automatically
establ i sh the defense:

“...[Use of drugs to the extent that it
nerely arouses passi ons, di m ni shes
perceptions, releases inhibitions or clouds
reason and judgnent does not excuse the
comm ssion of a crimnal act. However, where
a certain nental state is an essential
elenent of a crime and a person was SO
i ntoxi cated that he was incapable of form ng
the nental state, the nental state would not
exi st and, therefore, the crime could not be
commtted...”

Fla. Std. Jury Instr (Crim) 3.6(d)

Here, while there was anple evidence that Reaves was a
chronic drug abuser and that he used drugs both before and after
the crinme, there was no direct evidence, other than Reaves’ self-
serving assertions, regarding his level or state of intoxication
at the time of the nmurder. The only direct evidence of Reaves’
| evel of intoxication at the tinme of the crinme was his self-
serving statenents in his confession. The confession, given one
and one-half days after the nurder, contained at |east 16
references to Reaves’ being “high on coke” “coked up”, and was

presented at the 1992 trial.?® However, as Kirschner noted at

15

In his statenent, Reaves explained he wal ked to the Zi ppy Mart

and called a cab tw ce because he was all coked out. Inpatient,

he dialed 911, but hung up. (PCR 985). Going to have the operator

call him a cab because he didn’t have any nore noney, Deputy

Raczkoski pulled up three mnutes |ater and Reaves asked “how t he

officer was doing?” (PCR 986). Responding “fine”, he asked
46



Reaves for his name and a check on Reaves cane back clean.
Reaves was “all wired out” but talked with the officer and noted
t hat he had never net a finer officer in his |life (PCR 986). Wen
the officer first approached, he asked how much noney Reaves
had, Reaves asked that he call 911. Reaves renmenbered the officer
saying a code, 39 or 29 (PCR 993).

Reaves .380 fell from his wai stband and Reaves tried to pick
it up, but the officer stepped on his hand. According to Reaves
he was “all coked out” and both of them panicked. The officer
turned and ran to the other side of the car.(PCR 986) Reaves
remenbers only that he started shooting and then turned and
started running. He thought he heard two or three shots and then
a shotgun being fired. The officer fired at him once, hitting
the dunpster.(PCR 987) According to Reaves, he was standing at
t he back of the car when he shot the officer, who was 12-15 feet
away and had his gun out (PCR 990). The officer was not shooting
at himat the tine he shot him*®“l aint gonna lie on the man, that
dam cocai ne.” “l shot because of cocai ne, I
pani cked. ...paranoid! | thought he was going to shoot ne because
|’ m an ex-felon and that’s a hot gun.” (PCR 991). He heard the
gun hit the ground (PCR 993). Reaves drew a diagram for the
police, showing the |ocation of the Zi ppy mart store, the three
t el ephones attached to it, where the squad car pulled up (right
in front of the payphone), where Reaves was standing, which car
door was open, where the officer was standing, where the gun
dropped to the floor, where the deputy put his foot on the gun,
and where Reaves was standing when he was shooting. After doing
so he said “goddamm cocaine”.(PCR 988-89) Reaves noted the
officer did not try to pick up the gun when he stepped on it.
| nstead, he said, “give me the gun,” and Reaves replied “sir, |

don’t think that right, nme give you the gun, you know, call, |'m
clean,”; “all | want to do is just get out of here, you done
called, I"mclean, you can search ne.” Reaves recalled that the

officer had his back turned when he shot him (PCR 994) Wen
Reaves refused to give up his gun, the officer began reaching for
his (PCR 989). The officer responded if “you aint gonna give it
tonme, | get it,” and started reaching for his gun and running to
the other side of the car (PCR 990).

Reaves was standing up over the trunk when he shot. He
fired when he turned to run and the officer was running toward 82
Ave. (PCR 995). Reaves ran. He doesn’t know if it was 5, 6, or 7
shots but he enptied the clip.(PCR 996) Reaves stated he snoked
cocai ne about thirty mnutes before the shooting, was all wred
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the evidentiary hearing, despite the 16 references to being high
on cocaine, there are plenty of other statenents throughout
Reaves’ confession show ng that he knew what was going on and
what he was doing at the tinme of the nurder, which cuts against a
voluntary intoxication defense (T 69). For instance, Reaves knew
to flee immediately after the shooting and did so in a crouched
position, hiding (T 69). He was able to avoid a police perineter
of dogs and helicopters, able to nake the 7 mle trek to Hinton's

house and then was able to give a detailed account of how the

up and hyper (PCR 997). Reaves renenbered that prior to the
of fi cer showi ng up, he spoke with a hitch-hiker, and recalled the
very specific details of the conversation-- the person was from
Cocoa Beach, he stated that he had | et soneone take his car and
then he called for a cab(PCR 998-99). Reaves then rel ated how he
escaped. He went through the woods up to Mieller Center. He saw a
police car there, so he went around it, through Dodger Pines golf
course to Gfford. He crossed the |light and cane out by the new
jailhouse. He called his niece, Evelyn, from a tel ephone booth
but she wouldn’t cone get him PCR 1000). He went to Eugene
Hinton’s house, telling him®“man I think | shot an officer,” and
waited there for Jerry to pick himup (PCR 1001). He took a
shower and put on dry clothes. He told H nton what happened and
didn't really know that he had shot an officer until five
o’ cl ock. (PCR 1001)He sent Jerry to get his cocaine when he saw
the news that a cop had been shot 3 tines in the back (PCR 1002).
Jerry took himto the Colonial notel in exchange for cocai ne (PCR
1004). He spent nost of the day snoking cocaine in the room (PCR
1007- 08) .

Retelling the story, he had the officer around the throat
and told him*“all | want to do is go honme.” He couldn’t let the
of ficer get the gun, because he was an ex-felon and knew he woul d
get three years inprisonnent for the gun (PCR 1020-22). Reaves
knew the officer had already fallen down when he fired back (PCR
1025) .
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crime occurred to Hinton (T 69-71). Additionally, 1 Y days after
the nurder Reaves was able to give a conplete, detail ed account
of how the nmurder occurred. He was able to draw a di agram of the
parking lot, including where everyone was standing (T 72).

Reaves’ ability to recall and describe in exquisite detai
the entire encounter between he and O ficer Raczkoski, including
the shooting and the reason why he shot seriously underm nes a
vol untary intoxication defense. Reaves was able to recall and
describe in vivid detail: (1) what the officer said to him
initially when he first approached, including the code the
officer called in; (2) what his responses were; (2) how the
of ficer reacted once the gun fell, what the officer said and did
at that point; (3) where he was standing when he shot the
of ficer, how far he was from the deputy; (4) that when he shot
the officer the officer was not shooting at him even though he
had his gun out; (4) the direction in which the officer was
runni ng when he shot at him (5) how the officer reacted when
shot, how he rolled over; (6) that the officer fired a shot at
himbut it mssed and hit the di psey dunpster; (7) that he had a
conversation with a hitchhiker before the officer canme and the
details of that conversation; (8) that he saw soneone cone to the
officer’s aid before he ran off and the direction from which they

canme; (9) that he was able to elude police and travel for mles
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t hrough the woods to get to his friend Eugene Hinton’s house and
recalls how he did it; and (10) that he knew the reason he shot
was to avoid going to jail for possession of a weapon by a
convi cted fel on.

Thus, it is clear that Kirschner not only considered a
voluntary intoxication defense, but actually used it as a “fall-
back” defense. To suggest counsel did not present a voluntary
intoxication defense flies in the face of the record and the
evidentiary hearing testinony. Further it is immaterial whether
it was the court or Kirschner who first raised the issue of
giving a jury instruction on voluntary intoxication (because it
had been given at the first trial). The inportant fact is that
the instruction was given to the jury.?®

Reaves confession reveals that he knew exactly what he was
doing when he shot Oficer Raczkoski eradicating any voluntary

i nt oxi cati on defense. See Pace v. State, 854 So.2d 167 (Fla

2003) (finding no ineffective assistance of counsel in guilt
phase for not presenting a voluntary intoxication defense where

the defendant’s confession indicated a clear recollection of the

1 Reaves argues that voluntary intoxication nust have been

a viable, primary defense because the State spent nuch of their
closing argument refuting it(I1B 73,87). However, that argunent
ignores the fact that Kirschner did not have the fact Reaves
could not provide, any independent evidence of his intoxication
the night of the nurder. Thus, it could not have been his prinmary
def ense.
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facts of the offense and involved deliberate behavior, such as
secreting the body and taxi as well as driving the taxi; Davis v.
State, 875 So. 2d 359 (Fla. 2003) (finding that trial counsel did
not render deficient performance for failure to present
intoxication defense where defendant gave two detailed

conf essi ons about the crine) Danren v. State, 838 So.2d 512, 516-

17 (Fla. 2003) (noting that a clear nenory of the events on the
ni ght of the crine conprom ses a voluntary intoxication defense);

Stewart v. State, 801 So.2d 59 (Fla. 2001) (holding defense

counsel was not ineffective for failing to present a voluntary
i ntoxi cation defense given the defendant’s detail ed account of

the crinme); Cccichone v. State, 768 So. 2d 1037, 1048 (Fl a. 2000)

(finding attorney’s deci si on not to present vol unt ary
i ntoxi cation at penalty phase reasonable in Iight of defendant’s

statenment which clearly denonstrated intent); Kokal v. State, 718

So. 2d 138, 141 n.12 (Fla. 1998)(rejecting validity of voluntary
i ntoxi cati on defense given defendant’s statenent which indicate
that he had a clear nmenory of the events along with nmental health
professional’s refusal to corroborate such a defense).

In addition to the foregoing, Kirschner was not able to use
voluntary intoxication as the primary defense because Reaves had
al so confessed to Eugene Hinton, after the crine. As will be

di scussed under Point 11, Eugene H nton testified at the first
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trial, in 1987, that Reaves, wearing red shorts and carrying a
gun wrapped in a white Tshirt, canme to his apartnent severa

hours after the shooting and said: "I done ... up. | just shot a
cop, | just shot a police.” Reaves quoted the deputy as sayi ng,
"Don't shoot nme. Don't shoot nme. Don't kill nme," to which Reaves
responded, "One of us got to go. One of us got to go, nme or you."
Hi nton had no troubl e understandi ng Reaves; his speech was not
slurred and he appeared to be in full control of his faculties.
Reaves, 639 So.2d 1, 3 (Fla. 1994). Hinton refused to testify at
the re-trial, in 1992, was rul ed unavail abl e, pursuant to section
90.804(1)(b), Florida Statutes (1991), and his testinmony fromthe
1987 trial was read into the record (DA 1163-1212). On appeal

the Supreme Qurt affirmed the unavailability ruling. Reaves,

639 So. 2d 1 (Fla. 1994). Reaves conceded that Hi nton was

unavailable on direct appeal,! but then challenged the

adm ssibility of his testinony for the first time on 3.850. This

Court summarily denied the claimas procedurally barred and the

17 Reaves did argue on direct appeal that it was reversible
error not to admt several of Hnton's prior inconsistent
statenments, nmde prior to the 1987 trial. The Florida Suprene
Court agreed that H nton's prior inconsistent testinony should
have been admtted, but found the trial court's exclusion of the
testimony was harmless error since Hnton's inconsistent
statenments pertained to details and did not repudiate the
significant aspects of his testinony. Reaves, 639 So. 2d 1, 3-4
(Fla. 1994).
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sumary denial was affirned on appeal. See Reaves, 826 So.2d 932

(Fla. 2002).

In addition to Reaves’ confessions to the police and Hi nton
which cut against a voluntary intoxication defense, Kirschner
also did not have any expert testinony supporting voluntary
i nt oxi cati on because his expert, Dr. WIlliam Witz, had found
t hat Reaves was thinking and knew what he was doing at the tine
of the crime (T 67, 95, 99). Thus, Kirschner’s own expert woul d

not support a voluntary intoxication defense.®® However, in

8 Weitz's psychol ogical report on Reaves and his 1991 pre-
trial deposition support Kirschner’s belief that he did not have
any expert testinony supporting voluntary intoxication. Witz
noted in his report only that if it was established that Reaves
used cocaine the day of the murder then “one mght reasonably
expect an inmpairnment in judgenent, perception and reasoning.”
(PCR 2589). That is simlar to the phraseology in the Florida
Standard Jury Instruction which says that “use of drugs to the
extent that it merely arouses passions, dimnishes perceptions,
rel eases inhibitions or clouds reason and judgnent does not
excuse the commission of a crimnal act.” Fla. Std. Jury Instr
(Cim) 3.6(d)(enphasis added). Further, Witz s report found a
| ack of preneditation, but never indicated that the |ack of

preneditation was from voluntary intoxication. In fact, the
| anguage used inplies that Reaves had the specific intent to
kill, “while it is not ny belief that there was any preneditation
as to the subject’s taking the life of the police officer,

survivor behavior such as that exhibit by the subject in this
situation, had the intention of reducing the threat to the
i ndi vidual in question.” (PCR 2589) (enphasis added).

Weitz's 1991 deposition also supports Kirschner’s belief.
Witz stated that he did not know whet her Reaves was i ntoxi cated
in the legal sense, did not know Reaves’ |evel of intoxication
and was not qualified to offer such an expert opinion. (PCR 1351-
55, 1375). The prosecutor who deposed Witz also believed that
Weitz had rejected the voluntary intoxication defense (T 67).
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remandi ng this case for an evidentiary hearing, this Court held
that Witz said only that Reaves was not so intoxicated that he
did not know right from wong, which is the insanity standard,
not the voluntary intoxication standard. Reaves, 826 So.2d at
937- 44.

On remand, Dr. Weitz changed his opinion, agreeing with this
Court that he was referring to the M Naughton “right from w ong”
standard, not the voluntary intoxication standard. He clainmed at
the post-conviction evidentiary hearing that he would have
testified in 1992 that Reaves was unable to form the requisite
specific intent (T 102-03, 107, 109-10). Based on Witz's
“changed” opinion, Reaves contends that Kirschner was ineffective
for not questioning Weitz, in 1992, about whether Reaves coul d
have formed the specific intent to conmt the nurder to support a
vol untary intoxication defense.

The State’'s first argunent is that Reaves’ claim that
Kirschner was ineffective for failing to question Dr. Witz about
whet her Reaves could have formed the specific intent to conmt
the murder is not preserved for appellate review because it is
being raised for the first tinme on appeal. This case was
remanded for a limted evidentiary hearing on the issue of
whet her Kirschner was ineffective for failing to present a

vol untary i nt oxi cati on def ense, not for hi s
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guesti oni ng/ preparation of experts. Thus, Reaves’ claim that
Kirschner was ineffective for failing to question Witz about
Reaves’ ability to form specific intent is outside the scope of
the limted evidentiary hearing and not preserved for appellate
review. As such, he cannot raise the argunent for the first tine

on appeal. Steinhorst v. State, 412 So.2d 332, 338 (Fla. 1982).

Further, even if this Court decides to address the issue, it
is clear that Kirschner was aware of Weitz’'s opinion on Reaves’
ability to form specific intent in 1992. To begin with, the
trial court, in appointing Witz, specifically ordered him to
assess, anong other things, “[w hether the Defendant possesses
sufficient mental faculties to fornulate the intent necessary for
the offense charged.” (DA 431-34). Witz also admtted that
original defense counsel, difford Barnes, asked himto consider
whet her Reaves was able to form a specific intent (T 129).
Second, it was wundisputed at the evidentiary hearing that
Kirschner decided to use the “excusable hom cide” defense only
after discussing the matter with Witz. Witz and Kirschner
agreed that they conversed about Witz s findings, what defense

to employ and actually forrmulated the defense together.!® Thus,

19 Witz agreed at the evidentiary hearing that he had

di scussions wth Kirschner regarding the defense and that

Ki rschner devel oped his l|egal strategy based upon Weitz's input,

findings and his “psychol ogi cal perception” of what took place

that night (T 99). Witz discussed with Kirschner why the nurder
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it is reasonable to conclude that Kirschner was privy to what

Weitz believed in 1992 regarding Reaves ability to form specific
intent and woul d have used a voluntary intoxication defense if it
had been supported by Witz. Third, Witz s opinion, in 1992, on
Reaves’ ability to form specific intent is revealed in his 1991
pre-trial deposition, wherein he stated that he did not know
whet her Reaves was intoxicated in the |egal sense, did not know
Reaves’ |evel of intoxication and was not qualified to offer such
an expert opinion.?° (PCR 1351-55, 1375). Witz did not explain
at the 2003 evidentiary hearing how he was now able to opine on
such matters. Also, he offered no new, independent evi dence that
he had uncovered since 1992 regarding Reaves’ intoxication.

Witz further admtted that Reaves never told him that the

cocaine or the beer was the cause of his shooting Oficer

Raczkoski (PCR 1364).

was excusable based upon the defendant’s mlitary background,
which he felt clearly affected his behavior that night (T 100).

20 The rel evant portions of the deposition states: “Again |
would be real careful to separate the Ilegal concept of
intoxication, that is not what | said. |I'm talking about the
psychol ogi cal concept of perception and judgnment. And one does
not have to be legally intoxicated to have inpaired judgnment and

perception. |'’m not suggesting he was intoxicated or not, that |
don’t know What | am suggesting is that the possibility of
judgnment and perception being inpaired which is psychol ogical
phenonena and not legal, certainly are possible in this

situation, given the extent to which he over responded.” (PCR
1351- 55, 1375).
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Readi ng Witz's deposition testinony as a whole, it is clear
that he concluded that Reaves was able to form the specific
intent to kill at the tinme of the shooting. Witz nmade findings
that at the time of the shooting Reaves knew what he was doi ng,
knew t he consequences of what he was doing and that it was w ong,
was aware of what had occurred, and was clearly maki ng an attenpt
to avoid being apprehended. Logic dictates that the sane
cognitive ability that allowed Reaves to “know what he was doi ng”
“to know the consequences of what he was doing” “to be aware of

what had occurred” and “to be able to avoid being apprehended,”

enabl ed Reaves to formthe specific intent to kill. The intent
to kill may be forned in an instant and does not require a high
| evel of cognitive ability. Moreover, the very defense Witz

formulated with Kirschner, excusable honicide due to the Vietnam
syndrone, contradicts arguing lack of specific intent to kill.
Witz alleged that Reaves has “Vietnani syndrome which makes him
revert to survivor behavior and react instinctively in a kill or
be killed thought process, as he was trained to do in Vietnam (T
64). Acting in a “kill or be killed” thought node is the epitone
of having the requisite intent to kill

Thus, Kirschner could not have been ineffective because he
was aware of Witz s opinion about Reaves’ ability to form

specific intent in 1992 and it was not what was stated at the
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2003 evidentiary hearing. Further, it is not clear that Witz
actually “changed” his opinion at the 2003 evidentiary hearing.
A review of his testinony at the evidentiary hearing shows that
he incorrectly based his opinion on Reaves’ overall addiction to
cocaine as negating his ability to form specific intent; he was
not relying upon evidence of Reaves’ actual intoxication on the
night of the nmurder. Thus, Witz s “changed” opinion is really
not hing nore than an opinion on “dimnished capacity.” Witz's
answers regarding inquiries about intoxication and intent are
not ewort hy:

Q (Ms. Donohue): So let ne be clear about

this for the record. The testinony woul d have

been that he had a severe cocaine problem

that would have inpaired his ability to form
specific intent?

A Correct.
(T 107) (enphasi s added)
Based upon the above, Witz s recent change of view nust be

viewed with skepticism See Hodges v. State, 885 So.2d 338 (Fla.

2004) (noting that the presentation of changed opinions in a
post -conviction proceedings does not establish ineffective

assi stance of counsel); Pace v. State, 854 So.2d 167 (Fla. 2003)

(hol ding that changed diagnosis fromtwo nental health experts in
post -conviction did not make counsel was ineffective); Bruno v.

State, 807 So.2d 55 (Fla. 2001); Johnson v. State, 769 So.2d 990
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(Fla. 2000); Brown v. State, 755 So.2d 616 (Fla. 2000). Witz's

changed opinion does not render Kirschner ineffective for not
presenting a voluntary intoxication defense and there s
conpetent, substantial evidence supporting Kirschner’s reasonabl e
trial strategy to proceed with an excusable hom cide defense
with voluntary intoxication as a “fall-back” position.

Finally, as Kirschner noted at the evidentiary hearing, even
if he had found an expert to say that Reaves could not formthe
requisite specific intent in 1992, the State had Dr. Cheshire
avail able to rebut that (T 68). Dr. Cheshire testified at tria
(rebuttal portion of penalty phase) that Reaves was a drug addi ct
who executed the officer to avoid going to jail. Dr. Cheshire
found that Reaves knew exactly what he was doing, that it was
self-notivated behavior and that it fit wthin Reaves’ anti-
social personality type (T 58-59). Kirschner explained that it
was his duty to present the best possible defense for Reaves and
he believed that excusable hom cide, which is a conplete defense
if the jury agrees that the killing was accidental, was the best
defense given the circunstances of this crinme (T 75, 66). Unlike
excusable homcide, voluntary intoxication is an inconplete
defense because it only lessens the nurder to second-degree.
Ki rschner acknow edged that there could be a tension between his

primary defense of excusable hom cide, which clainmed the nurder
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was an accident and the voluntary intoxication defense, which
clainmed that Reaves was so inpaired he had no idea what he was
doing (T 64-65). When asked whether he could have asserted the
vol untary intoxication defense nore aggressively and not have it
conflict wth the primary defense of excusable hom cide,
Kirschner noted that in 1991-92, when this case was re-tried,
people were |less accepting of the idea that voluntary
i ntoxi cati on could excuse crimnal conduct (T 65-66).% He noted
t hat today, people are nore accepting of a voluntary intoxication
def ense because al nost everyone knows soneone with a substance
abuse problem (T 65).22

Gven the conplete lack of direct evidence, other than
Reaves’ self-serving statenments that he was high on cocaine at
the time of the crinme, coupled with the Iack of expert testinony

and the paltriness of the other testinony supporting the

2l Kirschner indicated that he felt “excusable honicide was
the right fit for the defense in this case” (T 56) and that at
the tinme of the trial *“jurors were |less accepting of the idea
that voluntary intoxication excuses crimnal conduct” (T 66). This
is sound trial strategy, particularly in light of the facts of
this case. This Court has held that decisions about intoxication
def enses based on perceptions about juries acceptance of themare
not unreasonabl e strategic decisions. Johnson v. State, 769 So.
2d 990, 1001-02 (Fla. 2000); See (Odom v. Florida, 782 So.2d
510,512 (Fla. 2002).

2 The State notes that today a voluntary intoxication
def ense cannot be raised. Effective, October 1, 1999, voluntary
intoxication was elimnated as a defense in Florida. 8 775.051
Fla. Stat. (1999).
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voluntary intoxication defense in 1992, Kirschner’s decision to
focus on excusabl e hom cide and | eave voluntary intoxication as a
“fall-back” defense was a perfectly reasonable trial strategy.
This is particularly true when you factor in Reaves damagi ng
conf essi ons which severely conprom sed any intoxication defense.
The Florida Supreme Court has held that it will not second-guess
counsel's strategic decisions about whether to pursue an

i ntoxi cati on defense. See Jones v. State, 855 So.2d 611, 616-17

(Fla. 2003) (finding no ineffective assistance of counsel in
guilt phase for not presenting a voluntary intoxication defense
because it was a reasonabl e strategy deci sion based on: fact that
t oxi col ogy report indicated that the defendant’s bl ood contai ned
only trace indications of the presence of cocaine; counsel’'s
experience that juries do not accept voluntary intoxication as a
defense or mtigating factor, especially when the charge is
nmurder; fact that not one of the defendant’s lay w tnesses was
found to be credible; and fact the testinony of two psychol ogi sts
t hat defendant was intoxicated at the tine of the nurders was
based on hearsay interviews with the defendant’s fam |y nenbers,
none of whom coul d say they saw appellant on the day of--or even

the evening before--the nurders); Occhicone v. State, 768 So.2d

1037, 1048 (Fla. 2000) (holding that "strategic decisions do not

constitute ineffective assistance of counsel if alternative
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courses have been considered and rejected and counsel's decision
was reasonabl e under the nornms of professional conduct”); Johnson

v. State, 769 So.2d 990, 1001-02 (Fla. 2000); Penn v. State, 825

So. 2d 456 (Fla. 2d DCA 2002).

Reaves failed to present any additional evidence at the
evidentiary hearing denonstrating that a voluntary intoxication
defense was available in 1992. At the evidentiary hearing, in
addition to Witz, Reaves presented expert testinmony from Dr.
Richard Dudley (“Dudley”), Dr. Barry Crown (“Crown”), Dr. Debra
Mash (“Mash”), Dr. Irving Parsons(“Parsons”), and Dr. Thomas Hyde
(“Hyde”)in support of his <contention that Kirschner was
ineffective for failing to present a voluntary intoxication
def ense. However, the experts’ testinony cannot be relied upon
because it is conflicting. Wile Dudley found no organic brain
damage, Crown found that there was organic brain damage, but
admtted that it could have been caused by the head injury Reaves
sustai ned after the nurder at the time of arrest. Mash disagreed
with Weitz’s finding that Reaves was legally sane at the tinme of
the murder; concluding that Reaves was in a psychotic state,
delusional at the tine of the crine due to cocai ne intoxication.
However, her opinion was based on Reaves’ claimthat he had taken

in excess of 10 grans of cocaine that day, which conflicts with



what Reaves told Witz, that he had only taken 1 3/4 grans on the
day and ni ght before the nurder.

Further, none of the experts found their opinions to be
inconsistent with the total recall Reaves had of the nurder and
his ability to describe exactly what happened in exquisite
detail . Hyde and Mash opined that Reaves would have been
suffering from amesia and m ght have made up or filled in the
details he didn't renenber; however, Hyde admtted that if the
details coincided with known facts, it was less |likely they were
made up. Incredulously, all of the experts agreed that Reaves
could sinmultaneously be unable to form the specific intent to
kill, yet be highly alert and able to renmenber every detail of
what he was doi ng. Al of the experts opined that Reaves was
unable to formthe requisite specific intent due to the conbined
effects of cocaine/alcohol and PTSD Vietnam syndrone/ organic
brai n damage.

The State’'s first argunment is that sinply because Reaves has
found new doctors who disagree with Witz s 1992 di agnoses does
not nean that Reaves is entitled to relief, One of the
di fferences between the new experts and Witz is that they found
PTSD, based upon Reaves reporting of nightmares or bad dreans.
However, Reaves denied flashbacks or bad dreans to Witz and

those are two diagnostic criteria for PTSD. Several of the new

63



experts al so found organic brain damage, but adnmit it could have
been caused by the head injury Reaves sustained after the nurder

Finally, several of the experts disagree with Witz s diagnosis
of anti-social personality disorder. However, Witz s finding is
supported by the State’'s expert, Dr. Cheshire, who testified at

the evidentiary hearing that Reaves’ actions were consistent with

his anti-social personality disorder (T 487). Reaves was
thinking only of hinself, and was willing to go against society’s
rules by killing a person to avoid going to jail (T 487). Reaves

traded the officer’s life in order to avoid spending three years

in prison. Cf. Johnson v. State, 769 So.2d 990 (Fla. 2000)

(refusing to find counsel’s performance deficient sinply because
new doctors would take issue with failure of prior doctors to

detect the existence of organic brain danage). See Rose .

State, 617 So.2d 291, 295 (Fla. 1993) (“The fact that Rose has
now obtai ned a nental health expert whose diagnosis differs from
that of the defense's trial expert does not establish that the

original evaluation was insufficient.”); Engle v. Dugger, 576

So.2d 696 (Fla. 1991) (affirmng sumuary denial of simlar claim
where conclusion by two new nental health experts that defendant
has serious nental problens did not denonstrate that original

three experts conducted unprofessi onal exam nations); Provenzano

561 So.2d 541, 546 (Fla. 1990) (“The nere fact that Provenzano
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has now secured an expert who mght have offered nore favorable

testinony is an insufficient basis for relief.”); Correll wv.

Dugger, 558 So.2d 422, 426 (Fla. 1990) (“The fact that Correl
has now obtai ned psychiatric opinions which seriously question
his nmental capacity does not nean that he is entitled to a new

penalty hearing.”); Asay v. State, 769 So.2d 974 (Fla. 2000)

(finding that trial counsel’s investigation was not deficient
given that nost facts now advanced by collateral counsel were
known to prior nental health professional).

Moreover, Kirschner cannot be deenmed deficient for not
presenting expert testinony regarding the conbined effects of
Reaves’ Vi etnam Syndrone and drug/al cohol use, to support of a
voluntary intoxication defense, because the law in effect in
1991-92, the years this case was re-tried, clearly did not allow
for the adm ssion of such testinony to negate the specific intent
el enent of first-degree nurder. The trial court addressed this
issue and its consequences in its order denying relief stating as
foll ows:

As to the Defendant’s sub-issue of trial
counsel’s failure to retain experts to
testify on the <conbined effect of the
Def endant’ s cocaine use and nental defect,
t he Defendant presented six expert w tnesses
that testified that the conbined effect of
cocaine and sonme nental def ect of the
Def endant ... The Court in Chestnut held that
an abnor mal nment al condi tion not
constituting legal insanity was inadm ssible
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for the purpose of proving that an accused
did not or could not formthe specific intent
to conmmt an offense. Id. at 820.

The ability to offer evidence of the conbi ned
effect of intoxication and a nental defect
was not fully articulated or established in
law until State v. Bias, 653 So.2d 380 (Fla.
1995). This was three years after the
Defendant’s retrial. 1In Bias, the Court
stated that it was synthesizing its decisions
in Dillbeck v. State, 643 So.2d 1027(Fl a.
1994), Bunney v. State, 603 So.2d 1270 (Fl a.
1992), Chestnut v. State, 538 So.2d 820 (Fla.
1989), and Gurganus v. State, 451 So.2d 817
(Fla. 1984). However, both the Dillbeck and
Bunney deci si ons, whi ch permtted t he
testinony concerning epilepsy and fetal
al cohol syndrone, were al so not decided until
after the Defendant’s retrial. Trial counsel
shoul d not be deened ineffective for failing
to anticipate the change or developnment in
the law. See Stevens v. State, 552 So.2d 1082
(Fla. 1989); Nelns v. State, 596 So.2d 441
(Fla. 1992).

Mor eover even if trial counsel was expected
to predict the Bias decision, trial counsel
had nmade a strategic decision not to actively
pursue the defense of voluntary intoxication.
Therefore, the Court finds that trial counsel
cannot be ineffective for failing to retain
experts to testify regarding a defense he
chose not to utili ze.

(R 307-09)

The trial court correctly concluded that Kirschner could not
be deened ineffective because the new experts’ opinions could not
have been introduced in 1992. The only authority cited by Reaves

in support of his contention that Kirschner was ineffective for



failing to present such testinony, was a case that was decided in

1995, three years after his re-trial. In State v. Bias, 653

So.2d 380 (Fla. 1995), the defendant raised voluntary
i ntoxi cation as a defense, alleging that he had consuned 11 beers
before the crines. He also wanted to introduce expert
psychiatric testinony that he suffered from schizophrenia and
that the conbined effect of his nmental condition and the al cohol
rendered him incapable of formng the specific intent necessary
to commt the nurder or robbery. The Suprene Court held that
such expert testinony is admi ssible

if the nmental disease or defect is a

di agnosi s recogni zed by authorities generally

accept ed in medi ci ne, psychi atry, or

psychol ogy. Further, the trial court should

allow an opinion regarding the Ilevel of

intoxication resulting from the conbination
of a given quantity of intoxicants and a

recogni zed nental di sease or defect if
authorities, studies, and experiences which
have general acceptance in nedicine,

psychiatry, psychology or toxicology to
support the testinony that intoxicants and
the nmental disease or defect do conbine to
cause i ntoxication.

Id. at 383.

However, the Supreme Court established the follow ng
[imtations on the adm ssion of such nental health evidence as a
part of a voluntary intoxication defense:

First, the focus of the expert's testinony

must be upon the defendant's intoxication,
and the nental disease or nental defect nust
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not be the feature of the testinony. The
testinmony nust be limted to whether a given
gquantity of intoxicants, conbined with the
mental disease or defect diagnosed in the
def endant, rendered the defendant intoxicated
to the level that the defendant could not
formthe required specific intent at the tine

of the crine. Second, the court nust
determne that the nental disease or nenta
def ect IS a diagnosis recogni zed by

authorities generally accepted in nedicine,
psychiatry, or psychology. Third, the court
must determne that the offered expert
opinion as to the intoxication from the
conbi nati on  of the given quantity of
i ntoxi cants and the nental disease or defect
is based wupon authorities, studies, and
experi ence which have general acceptance in
medi ci ne, psychi atry, psychol ogy, or
t oxi col ogy.

1d. at 382.

Re-iterating its rejection of any “dimnished

capacity”

defense in Florida, the Suprene Court explained the limtations

were intended to ensure that voluntary intoxication did not

becone a

def ense:

| abel for what was really a “dimnished capacity”

We continue to adhere to the rule that expert
evi dence of di m ni shed capacity is
i nadm ssible on the issue of nens rea. It is
for this reason that we have set forth these
limtations regarding the admi ssibility of
evi dence of nental disease within the defense
of voluntary intoxication. W want to ensure
that the defense of voluntary intoxication is
not utilized as a label for what in reality
is a defense based upon the doctrine of
di m ni shed capacity.



Bias at 382. Bias was not the state of the law in 1991-92 when
M. Kirschner tried this case. Further, although the Suprene
Court stated in Bias that it was “synthesizing” its prior

decisions in GQurganus v. State, 451 So.2d 817, 821 (Fla. 1984),

Chestnut v. State, 538 So.2d 820 (Fla. 1989), Bunney v. State,

603 So.2d 1270 (Fla. 1992), and Dillbeck v. State, 643 So.2d 1027

(Fla. 1994), it is clear that none of those cases allow the
adm ssion of expert testinony on the conbined effect of a nental
condition and intoxicants in support of a voluntary intoxication
def ense and consequently, Bias constitutes a change in the |aw
whi ch M. Kirschner cannot be deened ineffective for failing to

anti ci pate. Cf. Provenzano v. Dugger, 561 So.2d 541, 545 (Fla

1990) (affirmng summary denial of ineffectiveness claim that
counsel failed to object to insanity instruction later found
erroneous, because “[t]he fact that a l|awer in another case
rai sed an objection to this instruction and ultinmately succeeded
in having it set aside does not nmean that Provenzano's counse
was ineffective for not also attacking the instruction”).

Further, Reaves’ reliance upon GQurganus v. State, 451 So.2d

817, 821 (Fla. 1984) in support of his contention that such
testi nony was adm ssible in 1991-92, is msplaced. In Gurganus,
the defendant raised “insanity” as a defense to his first-degree

murder charge, and also raised voluntary intoxication as a
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defense to his ability to formthe specific intent necessary to
commit first-degree nurder. The defendant’s physician testified
that the defendant was taking Fiornal, a barbiturate conpound,
for severe headaches. It was shown that the depressant effect of
Fiornal was multiplied if taken in conjunction wth alcohol and
that use of the two could lead to violent behavior. There was
evi dence suggesting that the defendant had taken 29 pills between
the day before and the day of the shootings and that he had al so
been drinking i mediately prior to the shootings.

The defendant wanted to introduce expert testinony fromtwo
psychol ogi sts who had exam ned him after his arrest concerning
the actions of an individual who ingested 29 Fiornal capsules in
a twenty-four hour period along with alcohol. The Suprene Court
al l oned the expert testinony for the purpose of proving that the

def endant could not have forned the specific intent necessary to

commt first-degree nmurder. In so hol ding, the Qurganus court
noted, “[w hen specific intent is an elenent of the crine

charged, evidence of voluntary intoxication, or for that matter
evidence of any condition relating to the accused’ s ability to
forma specific intent is relevant. As such, it is proper for an
expert to testify ‘as to the effect of a given quantity of

intoxicants’ on the accused’s mnd when there is sufficient



evidence in the record to show or support an inference of
consunption of intoxicants.” 1d. at 822-823 (citation omtted).
@Qurganus offers no support to Reaves because the experts in
that case were not testifying as to the conbined effects of a
mental condition and intoxicants, but rather, were testifying as
to the conmbined effects of two intoxicants, Fiorinal and al cohol.
Further, the Suprene Court quickly rejected that portion of
Gur ganus which states that “evidence of any condition relating to
the accused’s ability to performa specific intent” is relevant.
In Chestnut,? decided in 1989, five years after Qurganus, the
Suprenme Court found that the only departure fromthe long |ine of
authority in Florida soundly refusing to adopt the “dim nished
capacity” doctrine was that portion of Girganus noting that
“evidence of any condition relating to the accused’s ability to
performa specific intent” is relevant. The Suprene Court found
its statement in Qurganus to be nere obiter dictum and concl uded
that all Gurganus really did was “reaffirnf ] the |ong-standing
rule in Florida that evidence of voluntary intoxication is

adm ssible in cases involving specific intent.” Chestnut at 822.

23 Chestnut did not raise a voluntary intoxication defense
or an “insanity” defense but nonetheless, wanted to present
expert testinony that he did not have the nental state required
for preneditated first-degree murder due to low intelligence,
brain damage, seizures, dimnished nental capacity and passive
personality. The Suprenme Court adhered to its rejection of the
“di m ni shed capacity” defense in Florida. 1d. at 825.
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Finally, contrary to Reaves  assertions, Bias does not quote
GQurganus as allowng the adm ssion of expert testinony on the
conbi ned effects of a nental disorder and intoxicants to support
a voluntary intoxication defense. Based upon the foregoing, it
is clear that the lawin Florida in 1991-92 did not allow for the
adm ssi on.

Mor eover, even if Kirschner should have anticipated the
devel opnment, the experts’ testinony and Witz s changed opinion
do not entitle Reaves to relief. First, as the State has
previously argued, the credibility of Witz s “changed” opinion
is in doubt considering the totality of the circunstances.
Second, Cheshire’s testinony conflicts with the other experts on
this point. He testified that Reaves knew what he was doi ng at
the time of the crine, knew right from wong, and fully
understood the responsibility of what he was doing (T 485). In
Cheshire’ s opinion, Reaves nmade a conscious decision to kill the
officer. He found Reaves’ statenents indicative of the fact that
he was thinking, calculating, considering the facts of the
matter, the circunstances and the outcone of his behavior. (T
485- 86) .

Addi tionally, the experts’ testinony that Reaves’ was unabl e
to form specific intent to kill is incredulous given the facts of

this case. Al of the experts claimthat Reaves could not form
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the intent to kill because he had reverted back to his |earned
behavior in Vietnam “kill or be killed,” and was reacting or
acting instinctively, with the reptilian part of his brain,
wi t hout thinking through his actions. However, the requisite
specific intent can be fornmed in seconds and does not have to be
a reasoned, deliberate, rational decision as they suggest.
Rat her, the intent can be fueled by anger, hatred, spite or any
other enotion. The fact that it is does not nmake it any |ess of
an intended action. I ndeed, the very defense offered by Reaves

is essentially an admission that he had the requisite intent to

kill. Reaves alleges that he was acting in a kill or be killed
node, as he was trained to do in Vietnham (T 64). As al r eady
noted, acting in a “kill or be killed” node is the epitonme of

having the requisite intent to kill

Finally, the focus of a voluntary intoxication defense nust
al ways remain on the crucial issue of Reaves’ intoxication at the
time of the crine. Here, Reaves has failed to present any
evi dence, other than his own self-serving statenents that he was
high on cocaine at the tinme of the nurder. The corroborative
evidence Reaves tried to offer does not support the defense, as

will be further discussed, infra. Further the Jackie G een



tape® does not provide any evidence establishing Reaves’' |eve
or state of intoxication at the time of the crinme, nor would the
itens seized fromher house.?®

Kirschner’s decision to not nore actively pursue an

i ntoxi cation defense was a reasonable, strategic one. See Pietri

v. State, 885 So.2d 245, 253 (Fla. 2004)(upholding counsel’s
decision to not pursue a voluntary intoxication defense where the
def endant presented no evidence at the post-conviction
evidentiary hearing that he was actually intoxicated at the tine
of the offense, but instead, presented evidence only that he had
a history of drug abuse suffered from*“netabolic intoxication”- a
mental defect. Because he could not show he was actually
intoxicated at the time of the crime “i.e., that had he been

given a blood test it would have regi stered any | evel of cocaine

24 Reaves alleges that the Jackie Geen tape is inportant
because it “inpeaches” Hinton's statement that Green was at a
pool room with Reaves the night before the nurder. Were Jackie
Green was is a detail that does not repudiate the significant
aspects of H nton s testinony. This is simlar to what t he
Florida Suprene Court found on direct appeal regarding the
exclusion of Hinton's prior inconsistent statements, nade prior
to the 1987 trial. The Florida Suprenme Court found the exclusion
harm ess since the differences pertained to only details.

> To the extent that Reaves is relying upon the Hinton
affidavit, Jackie Geen tape and the itens seized from Jackie
Green’s house in support of his argunent that counsel was
ineffective for not investigating and discovering this evidence,
that argunent fails because none of the evidence would have
supported a voluntary intoxication defense in 1992 or today.
None of it establishes the |evel of Reaves’ intoxication at the
time of the crine.
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in his bloodstreant, counsel was not deened ineffective); Dufour
v. State, 905 So.2d 42, 53 (Fla. 2005)(holding counsel was not
ineffective for failing to present a voluntary intoxication
defense where defendant clainmed that due to the |ong-Iasting
effects of chronic drug and al cohol abuse, he was under the
effects of those substances at the tinme of the crinme; the court
noting these facts were nore in the vain of a dimnished capacity
defense, particularly where no evidence was presented that he was
actually intoxicated at the tinme of the offense); Henry .

State, 862 So.2d 679 (Fla. 2003); Stewart v. State, 801 So.2d 59,

65 (Fla. 2001) (holding that counsel was not ineffective for
failing to enploy a voluntary intoxication defense where, at an
evidentiary hearing, defense counsel testified that he considered
an intoxication defense but determined that it was not a viable

def ense based on the facts of the case); Van Poyck v. State, 694

So. 2d 686, 697 (Fla. 1997)(affirmng counsel’s strategic
decision not to pursue voluntary intoxication defense since

i nvestigation of sane proved futile); Johnson v. Dugger, 583 So.

2d 657, 661 (Fla. 1991)(affirm ng denial of claimof ineffective
assi stance of counsel since new defense presented in collatera

proceeding was contradicted by evidence as trial); Mller wv.
State, 770 So. 2d 1144, 1149 (Fla. 2000) (upholding trial court’s

rejection of mtigation of lack of intent based on evidence that
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denonstrat ed defendant’s purposeful actions). Sinply because the
excusable hom cide defense proved unsuccessful, does not

translate into ineffective assistance of counsel. Johnston V.

State, 769 So. 2d 990, 1001 (Fla. 2000)(rejecting claim of
ineffective assistance of counsel sinply because defense
presented was unsuccessful). Finally, Reaves has failed
conpletely to prove the requisite prejudice. @Gven the evidence
outlined above and the fact that the jury was instructed on the
voluntary intoxication defense, there is no chance that the
result of the proceedi ng woul d have been different.

Reaves’ reliance upon Wggins v. State, 539 U S. 510 (2003)

and One v. State, 896 so.2d 725 (2005) is msplaced. This is

not a case where counsel failed to discover significant

mtigation evidence. On the contrary, the record reveals that

Kirschner conducted an extensive neaningful investigation and
presented substantial mnmtigation on Reaves’ behalf. When
assessing the constitutional adequacy  of an attorney’s

performance, the law requires the courts to consider the
surroundi ng circunstances such as statenents by the defendant;
strength and significance of the inculpatory evidence; strength
and significance of the excul patory evidence. In Wggins, the
Court expl ai ned:

In light of these standards, our principal
concern in deciding whether Schlaich and
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Net her cot t exerci sed "reasonabl e
prof essional judgnment," id., at 691, 80 L Ed
2d 674, 104 S C 2052, is not whether counsel
should have presented a mtigation case.
Rat her, we focus on whether the investigation
supporti ng counsel's deci si on not to
introduce mtigating evidence of Waqggins'
background was itself reasonable. 1bid. Cf.
WIllians v. Taylor, supra, at 415, 146 L Ed
2d 389, 120 S O 1495 (O Connor, J.
concurring) (noting counsel's duty to conduct
the "requisite, diligent"” investigation into
his client's background). In assessing
counsel's investigation, we nust conduct an
objective review of their per f or mance,
nmeasured for "reasonabl eness under prevailing
prof essional norns," Strickland, 466 U S., at
688, 80 L Ed 2d 674, 104 S C 2052, which
i ncl udes a cont ext-dependent consi deration of
the challenged conduct as seen "from
counsel's perspective at the tinme," id., at
689, 80 L Ed 2d 674, 104 S C 2052 ("Every
effort [nmust] be mde to elimnate the
distorting effects of hindsight").

Wggins v. Smith, 539 U S. 510 at 522-523 (2003) (enphasis added).

Wgggi ns does not require counsel to “scour the earth” for al
mtigating evidence. Such an analysis is decried by Strickland
and nore recently, Wggins:

In finding that Schlaich and Nethercott's
investigation did not neet Strickland's
performance standards, we enphasize that
Strickland does not require counsel to
i nvestigate every concei vabl e l'i ne of
mtigating evidence no matter how unlikely
the effort would be to assist the defendant
at sentencing. Nor does Strickland require
def ense counsel to present mtigating
evidence at sentencing in every case. Both
concl usi ons woul d interfere Wi th t he
"constitutionally protected independence of
counsel" at the heart of Strickland. 466

7




US., at 689, 80 L Ed 2d 674, 104 S Ct 2052.
We base our conclusion on the nuch nore
limted principle that "strategic choices
made after less than conplete investigation
are reasonable"” only to the extent that
"reasonabl e professional judgnments support
the limtations on investigation." 1d., at
690-691, 80 L Ed 2d 674, 104 S C 2052. A
decision not to investigate thus "nust be
directly assessed for reasonableness in all
the circunstances.” 1d., at 691, 80 L Ed 2d
674, 104 S &t 2052.
Wggins, 539 U. S. at 533.

Here, in contrast to Wqggins, counsel was aware of Reaves
history of chronic drug abuse, that he was aware of Reaves’
confession stating that he was “high” on cocaine the night of the
shooting and, that he had been apprehended in Georgia wth
cocaine in his possession. There was nothing further Kirschner
coul d discover or pursue for a voluntary intoxication defense at
Reaves’ 1992 re-trial and Reaves failed to present anything
addi tional at the post-conviction evidentiary hearing. There
were no |aboratory tests for narcotics nor lay wtnesses that
Ki rschner should have discovered. Even after eleven years from
the time of the first trial, Reaves was unable to present any
further evidence, testinonial or docunentary, to support the
crucial issue in a voluntary intoxication defense: the |level and

state of his intoxication at the time of the offense. Unlike

W ggi ns, post-conviction counsel here has offered nothing new,
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|l et alone any significant or credible infornation that had been

over| ooked regarding a voluntary intoxication defense.

O nme, supra, applying Wggins, held penalty phase counsel
ineffective because he could offer no reasonabl e explanation as
to why he did not present a mtigating defense of bipolar
di sorder. Counsel did not tell his experts of One’'s bipolar
di sorder and did not present evidence of such because “he had no
other information to corroborate it...and did not want his expert
to stick his neck out and get his head cut off”. One, 896 So.2d
at 733. In this case, however, Kirschner provided and di scussed
with Weitz all the information he had in the case, articul ated
his strategy, presented evidence of Reaves stated intoxication
and chronic drug use to the jury and requested the court give a
jury instruction on the defense of voluntary intoxication.

Finally, Bridges v. State, 466 So.2d 348 (Fla. 4th DCA

1985), relied upon by Reaves for the proposition that it is
i ncunbent on trial counsel to pursue a voluntary intoxication
defense is unavailing. Bridges is not renotely simlar to the
i nstant case. Counsel in Bridges argued against a jury
instruction on voluntary intoxication and “there was evidence
t hat defendant had been drinking for several hours, and that he
was described by w tnesses as being "berserk"” "unstable" "half-

there" and "a whole lot strung out." 1d., at 348. Here, as
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al ready noted, trial counsel conducted a very thorough
investigation and provided Witz wth sufficient information
necessary to conplete a conpetent evaluation. He also requested
a jury instruction on voluntary intoxication. Reaves’ good
fortune in finding nental health professionals who will now opi ne
that he suffers from post-traumatic stress disorder and that he
does not suffer from anti-social personality disorder, does not
prove that a conpetent investigation and subsequent evaluation

were not conducted at the tinme of trial. Jones v. State, 732 So.

2d 313, 319 (Fla. 1999)(finding counsel’s decision not to pursue
further nental health investigation after receiving initial

unfavorabl e report reasonable); Rose v. State, 617 So. 2d 291,

295 (Fla. 1993)(rejecting claimthat initial findings of nental
health experts was deficient sinply because defendant obtains

di fferent diagnosis now); Provenzano v. Dugger, 561 So. 2d 541

(Fla.1991) (sanme); LeCroy v. Dugger, 727 So. 2d 236, 239-240 (Fl a.

1998) (uphol ding summary denial where record denonstrates that
prior nmental health expert had significant background nmateria
upon which to nake a conpetent eval uation).

In sum Reaves presented no testinony at the evidentiary
hearing as to his actual |evel of intoxication other than his
self-serving statenents. This lack of corroboration supports the

trial court’s finding that Kirschner’s decision was reasonable
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trial strategy. There were no lab reports or drug tests
performed on Reaves regarding his level of intoxication at the
time of the nurder and there were no independent w tnesses who
could corroborate Reaves’ |evel of intoxication at that crucial
tinme. There is conpetent, substantial evidence supporting the
trial court’s factual findings and its finding of no

i neffectiveness nmust be affirnmed. Kinbrough v. State, 886 So. 2d

965 (Fla. 2004)(rejecting claim that counsel failed to provided
relevant information to nental health experts given the conplete
absence of what specific records were critical and overl ooked);
Jones, 855 So.2d at 616-17 (upholding denial of claim that
counsel was ineffective where w tnesses presented by defendant
where not <credible nor could they offer any information
surroundi ng defendant’s behavior at the tine of the crine);

Heynard v. State, 883 So. 2d 753 (Fla. 2004) (uphol ding tri al

court’s conclusion that failure to present evidence of chronic
drug use was not the result of counsel’s deficient performnce
but because there was no evidence presented at evidentiary

hearing to support the fact that it existed).

| SSUE ||

THE TRIAL COURT DI D NOT ABUSE | TS DI SCRETI ON
IN REFUSING TO PERM T H NTON TO TESTIFY AT
THE HEARI NG OR | N DENYI NG FORENSI C TESTI NG OF
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TRI AL EVI DENCE FOR DRUG VETABCLI TES
(restated)

Reaves contends the trial court erred in not allow ng Hi nton
to testify at the evidentiary hearing in light of H nton s prior
testinony and deposition. (IB 74, 88-89). He offers severa
i nstances of alleged ineffective assistance of counsel related to
his attorney’'s alleged failure to present an intoxication
defense. (1B 74-88). As a final sub-issue, Reaves nmintains that
forensic testing of various pieces of evidence for drug
nmet abolites should have been granted by the trial court. (1B 88-
89) .

Wth respect to the allegations of ineffective assistance of
counsel offered here, the State points out that tw are
unpreserved as they are being raised for the first tinme in this
appeal, another is procedurally barred, and three others are

26

repetitious of clains mde in |Issue |I. Because the

26 The unpreserved issues are: (1) counsel was ineffective
for failing to “provide the H nton statenents to his expert, Dr.
Witz” (1B 74) and (2) counsel failed to attenpt to show the
relevance of Hinton's “prior inconsistent statenents” for an

i ntoxi cation defense (1B 75-79). The procedurally barred claim
is that counsel should have made a better argument to obtain
adm ssion of Hnton's alternative statenents (1B 87). The

repeated clains are: (1) counsel was on notice that further
i nvestigation of Reaves’ possible intoxication was necessary and
shoul d have conducted interviews with H nton and Jackie G een (1B
79-84); (2) counsel was ineffective in not using Jackie Geen to
i npeach Hinton (IB 85-87); and (3) counsel did not prepare Dr.
Weitz properly (1B 87-88).
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ineffectiveness claim related to intoxication was addressed in
Issue I, the State relies upon and reincorporates its answer to
that matter here. The individual sub-clains wll not be
di scussed further in this point, with the exception of a genera

di scussion of how Hinton’s proffered testinony would not satisfy

the prejudice prong of Strickland.

It is the State’'s position that the trial court did not
abuse its discretion in denying the wit ad testificandum for
H nton's testimony. The limted issue® before the trial court
was counsel’s effectiveness related to his failure to present an
i nt oxi cati on defense. In this litigation, Reaves advised the
court that Hinton’s testinmony would be wused to support the

prejudice prong of Strickland, however, he failed to show that

H ntons new account woul d have been relevant to the
i neffectiveness claimgiven the fact Hinton refused to testify at
the 1992 proceedings. Further, Honton's 1999 affidavit does not
speak to Reaves’ level of intoxication at the tine of the crine,
the critical period, thereby, rendering added support to the
conclusion the testinmony was irrelevant. Gven the irrel evance
of Hinton's proffered account, there was no abuse of discretion

in denying the wit.

2 This Court remanded the case for an evidentiary hearing
on the issue of counsel’s decision regarding an intoxication
defense. Reaves v. State, 826 So.2d 932, 937-44 (Fla. 2000).
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However, even though the wit was denied, the court
considered Hinton's affidavit and assuned he woul d have testified
consistently wth it. Upon due consideration, the court
determ ned such evidence would not have altered the outcone of

the trial, thus, the dictates of Strickland were not net. These

findings and |egal conclusions are supported by substantial,
conpetent evidence and the |aw. It is unrefuted that H nton
refused to testify in 1992 and was unavailable, in fact, Reaves
so conceded in his initial brief on direct appeal follow ng the
retrial. Further, this Court found in the first postconviction
appeal that the claim of the denial of the right to confront
Hinton in the 1992 was procedurally barred. Now Reaves offers
the same testinony, but it does not support an intoxication
def ense. These facts and procedural account, presented in nore
detail below, dictate that this Court affirm the denial of
postconviction relief.

Also, there was no abuse of discretion in denying
post convi ction discovery in the formof testing evidence for drug
netabolites. Reaves did not establish that the tests would | ead
to relevant and material evidence. The testing could not give
results identifying the exact tinme and anobunt of cocai ne ingested
on the day of the crine. Hence, it was irrelevant to the issue

of counsel’s effectiveness related to an intoxicati on defense.
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The standard of review applicable to a court’s ruling on a

nmotion for a wit of habeas corpus ad testificandumis an abuse

of discretion. Bolender v. State, 422 So.2d 833 (Fla. 1982)

superseded by statute on other grounds, Merck v. State, 763 So.2d

295, 299 (Fla. 2000); Moody v. State, 418 So.2d 989 (Fla. 1982).

The sane standard applies to the denial of a notion for discovery

in a postconviction case. State v. Lewis, 656 So.2d 1248, 1250

(Fla. 1994) (determning it is noving party’s burden to show
court abused its di scretion in denyi ng di scovery in
postconviction litigation). Under this standard, the appellate
court pays substantial deference to the trial court’s ruling and
will uphold it "unless the judicial action is arbitrary,

fanci ful, or unreasonable, which is another way of saying that

di scretion is abused only where no reasonable man woul d take the

view adopted by the trial court."” Canakaris v. Canakaris, 382

So.2d 1197, 1203 (Fla. 1980).

Initially, it nust be noted that other than comenting that
the court denied Reaves’ request to have Hinton testify, Reaves
fails to set forth any argunent related to how the court abused
its discretion. The claimis not pled sufficiently and shoul d be

hel d waived. Duest v. Dugger, 555 So.2d 849, 852 (Fla. 1990)

(opining “purpose of an appellate brief is to present argunents

in support of the points on appeal. Merely making reference to
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argunments below without further elucidation does not suffice to
preserve issues, and these clains are deenmed to have been

wai ved.”); Cooper v. State, 856 So.2d 969, 977 n.7 (Fla. 2003);

Roberts v. State, 568 So.2d 1255 (Fla. 1990). Assum ng arguendo

this Court reaches the nerits, the follow ng argunent is offered.

Reaves sought a wit of habeas corpus ad testificandum for
H nton. (SRl 600-02). (hjecting, the State argued: “because
Hinton refused to testify [at the 1992 re-trial], his testinony
is conpletely irrelevant to any alleged ineffectiveness of
def ense counsel. Further, it is outside the scope of the narrow
issue presented in this evidentiary hearing, 1i.e., whether
defense counsel was ineffective for failing to present a
voluntary intoxication defense.” (R 606-08). At the hearing the
foll owi ng di scussion with Reaves’ counsel took place:

MR. HENNI'S: Briefly, your Honor. Qur position

is sinply that M. Hinton’s testinony would
be relevant to the prejudice prong under

Strickland pursuant to the issue the
hearing’s about, that's failure by trial
counsel to investigated and present a

vol untary intoxication defense. So that’s our
position, your Honor. We think the record
supports our position and our 3.850 as pled
supports that position.

THE COURT: Well, tell nme how this testinony,
if he didn't testify at trial, what testinony
he could give at the hearing that would shed
light on ineffective assistance of counsel
regarding that, that voluntary intoxication
def ense?



MR HENNIS: | believe that's in the record,
your Honor.

THE COURT: Can you point ne to, to the
record?

MR. HENNIS: | can point you to the affidavit
that was attached to the 3.850 from M.
Hi nton, your Honor. %

(R 699- 700) .

Hi nt on refused to testify at t he 1992 re-trial,
notw t hstandi ng being told there were no grounds to invoke his
Fifth Amendnent privilege and that he would be held in contenpt
and given additional prison tinme if he continued to refuse to
testify. (ROA-1 1123-24). Further, on at least ten (10)
occasions Hinton enphasized that he did not recall anything.

(ROA-1 1126-28). On direct appeal of the retrial, this Court

noted Hinton’s prior testinony from1987 was read into the record

28 Pertinent sections of the affidavit, procured in 1999

(seven years after the re-trial) stated as follows: ”3. Fat
[ Reaves] and | sold drugs together between Gfford and
Tal | ahassee. On our trips, Fat would shoot up and snoke drugs. W
had been to Tal |l ahassee the weekend before this happened. He said
he was going to his girlfriend s house to chill out. | believe
that nmeant that he was going to do drugs. 4. Fat, he used drugs
sonmeti mes he would start to tal k about what happened over there
and would take off running. 5. Fat cane to ny house after the
police got shot. He was scared and thought people wanted to kil
him Fat was all strung out. He had been snoking crack and pretty
much out of his head. He was real scared. | have never seen Fat
violent with anyone but that night, he would run away from a
fight if he could. (R 425-26)

87



as he was unavail abl e.?® Reaves, 639 So.2d at 3. As part of his
appellate argunment that prior inconsistent statenments (1986
police statenents and a 1987 deposition) from H nton should have
been admtted into evidence, Reaves conceded in his initial brief
from the direct appeal at page 32 that “Honton’s forner tria
testinmony (from 1987) was properly admtted because of his
(H nton’s) ‘unavailability’ to testify within the neaning of
chapter 90.804(1).” This Court agreed, but found the refusal to
admt such evidence was harmess as the inconsistencies noted
between Hinton's statenents and 1987 testinony were to details
that “did not repudiate the significant aspects of his
testi nony.” Reaves, 639 So.2d at 4.

In spite of his concession and this Court’s resolution of

the nmatter, on collateral revi ew, Reaves challenged the

2 His testinmony was summarized in Reaves v State, 639 So.2d
1, 3 (Fla. 1994):

According to Hinton, Reaves, wearing red
shorts and carrying a gun wapped in a white
T-shirt, came to his apartnent after the

shooting and said: "I done . . . up. | just
shot a cop, | just shot a police.” Hi nton
testified that Reaves quoted the deputy as
saying, "Don't shoot me. Don't shoot ne.
Don't kill nme," to which Reaves responded,

"One of us got to go. One of us got to go, ne

or you." Hi nton had no troubl e understanding
Reaves; his speech was not slurred and he
appeared to be in full <control of his
facul ties.
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adm ssibility of Hinton’s prior testinony on the ground he was
denied his right to confront a w tness, nanely, H nton. This
Court affirmed the summary denial finding the claimprocedurally

barred. See Reaves, 826 So.2d at 932. Now, Reaves asserts Hi nton

shoul d have been allowed to testify to establish prejudice under

Strickland and points to the 1999 affidavit as a basis to obtain

his testinony.

Hinton’s 1999 affidavit (R 425-26), created seven years
after he had refused to testify at the retrial, was significantly
different from his 1987 trial testinony. By virtue of the
affidavit being created years after the retrial, it was not
rel evant to counsel’s representation in 1992 when H nton refused
to testify. The affidavit did not resolve the questions of when
Reaves ingested drugs in relationship to the Oficer Raczkoski’s
murder, the anobunt of drugs inbibed, and the Ilevel of

intoxication at the time of the crine.3 At best the affidavit

30 The statement Reaves was “all strung out” was not offered
in any of Hinton's three prior police statenents or deposition
even though he was questioned extensively about Reaves’ deneanor
when they net after the shooting. The court observed it did not
need further sworn testinmony from Hi nton, and postconviction
counsel admtted the affidavit held the nmaterial substance of
Hinton’s testinmny. (R 423, 427). It is noteworthy that
post convi ction counsel, by her own account, spent at |east two
hours with H nton di scussing the case, but was unable to tell the
Court Hinton would have testified to anything pertinent at the
1992 retrial other than what he stated in his 1999 affidavit.
She st at ed:
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is speculative as to Reaves’ actions; Hinton offered no first-
hand know edge of the pivotal issues, thereby, making his account
irrel evant.

After its review of the 1987 and 1992 trial transcripts
along with Hnton's 1999 affidavit, the court denied the notion
stating:

THE COURT: Well, | guess the issue | believe
that the Defense is raising is that this
information set forth in his affidavit was
avai l abl e at some tine to Defense counsel and
whet her Defense counsel pursued that or not,

| believe wll

probably be the anticipated
argunent that would be raised.

The question

| had when reading the transcript was |
believe the Court asked M. Kirschner if he
had any questions of M. Hinton and he said
no after M. Hinton refused to answer
questions to M. Barlow. Then M. Kirschner
asked perm ssion to go out and speak with M.
Hinton and it appears the Court gave

perm ssion to do that and he cane back in and
said that he refused to answer any questions.

So even had he pursued this
it would have been avail abl e

don’t know t hat

i nformati on, |

One being that

it’s been eluded to that

he woul dn’t

have testified at all, | guess, in 1992 for either
si de. But then again, my argunent would be that the
attorney never questioned Hi nton about the drugs. W

are not sure that he wouldn’t

have come back and said,

|’m not going to testify for the State as far as what
happened, but | wll tell you we were using these
drugs. This is all speculation, but | would like to
proffer what he would say in a brief statenent, and
then see if maybe Your Honor would reconsider getting
some kind of a statement from him to add to the
record.”
(R 421).



at the time of trial due to M. Hinton
refusing to testify. The fact that the Court
allowed M. Kirschner to go out and speak
with the, with M. Hinton, the wtness, and
M. Kirschner com ng back saying he refuses
to answer any questions, | assune that M.
Kirschner would have wanted to talk to him
about anything that would help him on his
case. The fact that he was refusing to
testify I think would, would nullify any, any
benefit that M. Hi nton would have served the
Def ense at that trial because he was refusing
to testify. So | think to bring himin here
now to then say well, this is what | would
have said had they said the proper questions
to me that | would have answered at trial, |

think, | just don't think that that’s going
to be pertinent to the issues raised in this
case. So I'Il grant the states ob— or 1’1

sustain the State’s objection to the wit of
habeas corpus to have M. Hi nton brought here
to testify at the 3.850 based on the record
that 1’ve reviewed concerning this natter
(R 706- 708).
The issue before the court was whether counsel was

ineffective in his handling of the intoxication defense and

H nton was offered to show prejudice under Strickland. H s

testinony was not relevant as it shed no light on Kirschner’s
1992 actions especially given the fact H nton could not be called
as a wtness at the retrial because he had made hinself
“unavail abl e.” Moreover, Hnton's affidavit does not address
Reaves’ Ilevel of intoxication at the tinme of the crinme and
Reaves’ postconviction counsel admtted the affidavit contained

the sum and substance of any testinmony which would have been
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procured, thus, giving further proof that Hi nton's testinony was
irrelevant and the denial of the wit was not an abuse of

di scretion. See Peterka v. State, 890 So.2d 219 (Fla. 2004)

(holding court did not abuse it's discretion and had w de
latitude in disallowng testinony of defendant’s Dbrother
regardi ng National Guard conmendation and |etting docunent speak
for itself).

Al t hough Reaves was not permtted to call Hnton at the
evidentiary hearing, the court allowed his testinony to be
proffered. The court’s consideration of the proffered testinony
undercuts any claim that the denial of Honton's live testinony
was detrinental to Reaves. The proffer was based upon H nton's
1999 affidavit. The court considered and analyzed it finding:

The Defendant argues that trial counsel
shoul d have presented additional evidence of
the Defendant’s intoxication. The record
reflects that the only evidence presented at
retrial of the Defendant’s intoxication at
the tine of the offense was his confession to
| aw enforcenment taken several days after the
i nci dent in which the Defendant makes
nunerous references to being “high on coke”,
"wired all out” or “coked up”. However, the
only argunent presented by the Defendant at
the evidentiary hearing that there was
addi tional or independent evidence avail able
is the current testinony of Eugene Hi nton and
the forensic testing of certain evidence for
the presence of drugs. Although M. Hinton
did not testify at the evidentiary hearing,
his affidavit was introduced.

In his affidavit, M. Hi nton states that the
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Defendant cane to his house after the
incident and that the Defendant was *“al

strung out” Dbecause he had been snoking
crack. M. Hinton, however, refused to
testify at the re-trial and was declared
unavailable. H's testinony from the first
trial was read into the record at the re-

trial. This testinony did not include any
mention that the Defendant was high on
cocai ne. To the contrary, M. Hnton's

testinmony was that the Defendant appeared
normal . (1992 Trial Transcript at 1209).
Addi tionally, M. Hi nton made t hree
statements to the police and had his
deposition taken prior to trial and none of
these statenments contained any information
that the Defendant was intoxicated a the tine
of the offense. But even if M. Hinton would
now testify that the Defendant appeared “al

strung out”, this testinmony could not have
been introduced at the tine of the re-trial
because M. H nt on made hi nsel f
unavai | abl e. 3!

(R 306-07).

By allowwng Hinton's affidavit to be proffered, and the
court analyzing the information in its Oder, it is clear the
Court considered Hinton's affidavit regarding the issue of the
vol untary intoxication defense and found it wanting in ternms of
both substantive nmerit and the ineffective assistance claim The

trial court was well-acquainted with this case in that it

31 This does not run counter to this Court’'s finding in

Reaves v. State, 639 So.2d 1, 3-4 (Fla. 1994) that Hinton’s prior
i nconsi stent statenents (police statenents and deposition) made
before the 1987 trial testinony that was read at the 1992 tri al
because Hinton would not testify, should have been admtted.
Here, the court was considering statenments made after the 1992
retrial and their admssibility as well as the potential inpact
they may have had on the trial.
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reviewed the entire record and transcript of the 1992 trial and

considered the initial postconviction notion filed in this case.

(R 706) In analyzing the substance of Hinton's affidavit, in
ef fect, t he court al | owed Reaves greater evidentiary
consideration than he was entitled. In essence, Hinton was

shi el ded from cross-exam nati on.

Furthernore, Hinton’ s live testinony, would not have nmade a
difference as it was unreliable recanted testinony. 1In |ight of
Hinton's original 1987 testinony, his unavailability at the 1992
re-trial and the affidavit attested to sonme seven years |ater,
the court certainly would have had reasonable grounds for
skepticism regarding the substance of Hnton's proffered
af fidavit. This Court has consistently held that recanted

testinmony is “inherently unreliable”. Lightborne v. State, 841

So.2d 431, 439 (Fla. 2003); Arnstrong v. State, 642 So.2d. 730

(Fla. 1994); Bell v. State, 90 So.2d 704 (Fla. 1956). In State

V. Spaziano, 692 So.2d 174 (Fla. 1997) this Court observed: “In

Arnmstrong, we addressed the issue of recanted testinony. There we
stated that the "[r]ecantation by a witness called on behalf of
the prosecution does not necessarily entitle a defendant to a new
trial."” Arnmstrong, 642 So.2d at 735. It is the duty of the court
to deny a newtrial where it is not satisfied that such testinony

is true. Especially is this true where the recantation involves
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a confession of perjury.” Bell, 90 So.2d at 705 (quoting

Henderson v. State, 135 Fla. 548, 561, 185 So. 625, 630 (1938)

(Brown, J., concurring specially)). Further, only when it
appears that, on a newtrial, the witness's testinony will change
to such an extent as to render probable a different verdict wll
a new trial be granted and the trial court nust examne all the
circunstances of the case. Arnstrong, 642 So.2d at 735. Thi s
Court should find no abuse of discretion in precluding H nton's
testinony and affirmthe denial of postconviction relief.

Turning to the postconviction discovery sub-issue, Reaves
contends the court erred in denying forensic testing for drug
nmet abol i tes. Reaves’ asserted purpose for the testing was to
“bol ster the claimof intoxication at the tine of the offense” so
the jury could nmake findings regarding whether Reaves was so
i ntoxi cated he could not formulate the specific intent required
for first-degree nurder. However, Reaves did not show the
additional testing for drug netabolites would devel op rel evant
and material evidence related to whether cocaine was ingested on
the day of the nurder, or if such was ingested, the quantity used
woul d establish Reaves’ level of intoxication at the time of the
crine. However, the defense expert agreed that the tests could

not establish what Reaves’ had hoped, thus, he is unable to show



any abuse of trial court discretion in denying the tests and this
Court nust affirm

Reaves filed a notion seeking testing of evidence for drug
nmet abol i tes. Hi s neuropharmacol ogy expert, Dr. Msh, was the
only expert who addressed this issue. She averred that at best
the tests could reveal the presence of cocaine or other drugs,

but they could not reveal the actual tine the drugs were taken or

their anount. While the testing covers a 30-day w ndow and coul d

show Reaves was a chronic drug abuser, thereby, giving “a sem-
guantitative appraisal” based on hair gromh, Dr. Mash was cl ear,
the tests could not determ ne how nuch was ingested by Reaves on
a particular date. (T 306-07). This is key to the court’s
decision in that the pivotal issue was how nmuch cocai ne Reaves
i mbibed at or near the time of the nurder to support his now
of fered defense of voluntary intoxication.

Itens seized from Geen's hone, as well such itenms as hair
sanpl es, provide no evidence proving Reaves’ | evel of
intoxication at the tinme of the crine, which would support a
voluntary intoxication defense in 1992. At best the tests could
produce cunul ative evidence of drug abuse, sonething the State

had conceded at trial,® but the contention was whether drugs

32 The court characterized the State's position as: “...|

don’'t think they are contesting he wasn’'t an addict. | think it’s
been shown that they understand he was an addict. [It’s whether
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were used at the time of the nurder. On collateral review, it
becane whether an intoxication defense should have been offered
which required showing the l|evel of intoxication during the
crinme.

The court deni ed Reaves notion® (PCR 620- 23)reasoni ng:

Finally the forensic testing of t he
Def endant’ s cl ot hi ng and evi dence obtai ned at
hi s girlfriend s resi dence, as t he
Def endant’s own expert w tnesses conceded,
cannot denonstrate that cocai ne was ingested
on the date of the incident or the quantity
of cocaine that was ingested. Thus, the only
evidence that was available to counsel
concerning the Defendant’s intoxication at
the time of the offense was the Defendant’s
own statenents which were introduced.
(R 307).

Al t hough Reaves clains that the outcone of forensic testing
“woul d suppl enent the sum of evidence available to the defense”
(1B 89), it would be nothing nore than cunul ative to the evidence
al ready adduced at trial. Reaves’ confession that he was “coked

out,” his apprehension with 4.4 grans of cocaine in his

possession, and the observations of his appearance as a crack

he was voluntarily intoxicated at the tine of the actual
conmmi ssion of the crinme. That's the issue that they' re arguing.”
(T 424) Twice, Reaves postconviction counsel conceded the State
was not denying that Reaves was a substance abuser and/or addict
(T 424, 516), ergo, at best, the requested testing would verify
what the State and defense had both agreed, Reaves abused
cocai ne.

33 The items were ordered stored for appellate review (PCR
526)



addict, are all matters presented to the jury. QO her than his
confession, none are relevant regarding the degree of his
intoxication at the tinme of Oficer Raczkoski’'s nurder. Reaves
has not net his burden that the testing for drug netabolites
woul d add anything new to that issue. Absent verifiable results
t hat Reaves used cocaine at the tine of the nurder or his |evel
of intoxication as confirned by the defense expert, any testing
woul d be irrel evant and superfluous. Wthout question, there was
no abuse of discretion in denying requests for testing which
woul d render irrel evant and superfl uous results.

From the foregoing, it is clear Reaves failed to show the
court abused its discretion in precluding H nton fromtestifying
or in denying additional testing as neither would produce
rel evant information to assist the court in resolving the claim
of ineffective assistance of counsel for allegedly not presenting

an i ntoxication defense. This Court should affirm

CONCLUSI ON

Based upon the foregoing, the State requests respectfully

that this Court affirmthe denial of postconviction relief.
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