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CLAI M |
APPELLATE COUNSEL FAI LED TO RAI SE ON APPEAL
NUMEROUS MERI TORI QUS | SSUES THAT WARRANT

REVERSAL OF EITHER OR BOTH THE CONVI CTI ON
AND SENTENCE OF DEATH

B. APPELLATE COUNSEL FAILED TO RAI SE JUDI Cl AL BI AS
DURI NG TRI AL AND RESENTENCI NG

As argued in M. Cook’s Petition for Habeas Corpus, Judge
Carney's bias and predeterm nation of the case were obvious
even before the jury was sworn. During jury selection, the
court rehabilitated two jurors whose command of the English
| anguage was clearly insufficient to enable themto understand
the proceedings. This put defense counsel in the position of
usi ng perenptory chall enges on these jurors who should have
been chal | enged for cause.

In its Response, the State attenpts to m scharacterize
this argunment. The State asserts that, “A claimthat this
rehabilitation was inproper was raised on direct appeal and
addressed exhaustively by this Court” (Response, p.6). In
fact, the question raised on direct appeal was whether the
Circuit Court abused its discretion in denying M. Cook’s

chal l enges for cause. Cook v. State, 542 So. 2d 964, 966.

The question of bias, as evident fromthe trial court’s
efforts at rehabilitating prospective jurors, was not raised

on direct appeal and was not considered by this Court when
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deciding the conpletely separate issue of the |ower court’s
di scretion in granting or denying challenges for cause.

The State’s assertion that “the | ack of bias stenm ng
fromthis Court’s finding that the | ower court had not abused
its discretion in denying the cause chall enges” is wthout
merit and is not borne out by the record. To the contrary,
nowhere in this Court’s opinion on direct appeal is this claim
addressed due to the fact that appell ate counsel never raised
it.

C. APPELLATE COUNSEL FAI LED TO RAI SE THE SENTENCI NG
JUDGE'S FAILURE TO PREPARE A WRI TTEN ORDER AT
RESENTENCI NG

Fl orida’ s sentencing statue is clear that
I n each case in which the court inposes the
deat h sentence, the determ nation of the
court shall be supported by specific
written findings of fact based upon
[ aggravating and mtigating circunstances]
and upon the records of the trial and the
sentenci ng proceedings. |If the court does
not make the findings requiring the death
sentence within 30 days after the rendition
of the judgnment and sentence, the court
shal | inpose sentence of life inprisonnment
in accordance with s. 775.082.

Fla. Stat. Sec. 921.141(3)(b)(enphasis added).

In it’s Response, the State asserts that at February 5,

1990 resentencing hearing, Judge Carney “nmade specific

findings of fact as to the remni ning aggravators and
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mtigators not stricken by this Court on appeal” (Response, p.
15). The State then argues that the subsequent witten
sentenci ng order supports its contention that “the court
clearly made contenporaneous findings of fact” (Response, p.
17).

Judge Carney’'s “specific findings of fact” at the
February 5, 1990 resentencing are limted to: 1) “Inpaired
capacity is not a part of this case, as far as this Court is
concerned;” and 2) “it was a double killing. He killed her to
qui et her down, and that’s a quote from his confession.”
Judge Carney’s reasoning for inposing a death sentence at the
February 5, 1990 resentencing is |limted to:

Now, we have an execution to either
elimnate sonmeone as a witness or to kil

her because he was so cold bl ooded not to
care anything about another human life. As
far as I’m concerned, you can take your

pi ck; one is as bad as the other.

The sentence will remain the sane.

At no time during the hearing does Judge Carney adopt the
findings nade in his original sentencing order other than to
say, “In so far as the prior crimnal activity or |ack thereof
is concerned, I'mgoing to leave that as it was.” Nor does
Judge Carney pronounce how much wei ght is given to whatever
aggravating or mtigating circunmstances he may have found.
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Judge Carney never states what aggravating factors are found
ot her than the suggestion that the nurder was committed to
elimnate a witness or that M. Cook “was so col d bl ooded not
to care anything about another human life.” |In any event, he
makes no finding that either of these factors applies, other
than offering both and asking us to “take your pick.”
Assum ng, arguendo, that Judge Carney’s rant constitutes a
“finding” in support of a death sentence, neither of the
aggravators he offered for our consideration in his oral
pronouncenent of sentence are valid under Florida |aw

The contrast between these findings orally pronounced at
the resentencing hearing and the findings detailed in the
written sentencing order, sone two nonths later, after a
Noti ce of Appeal had already been filed, are striking. 1In the
written sentencing order (apparently witten by the State),
Judge Carney specifically adopts factual and | egal findings
fromthe previous sentencing order, specifically enunerates
t he aggravating and mtigating factors found, and details the
wei ght given to each aggravator. VWhile his oral pronouncenent
of sentence is |limted to one (1) page of double spaced
transcript, his subsequent written sentencing order consists

of three (3) pages, single spaced, of detailed findings, which



i ncor porates or

addresses el even (11) pages of detailed

findings in his previous order.

The State’s position that “the court clearly nmade

cont enpor aneous findings of fact” (Response, p. 17) at the

or al

pronouncenment of M. Cook’s death sentence is sinply

absur d.

Witten findings assure that this integral part of

sent enci ng,

t he wei ghing of aggravating and mtigating

is well reasoned. As Justice Ehrlich opined in Van

capi t al
factors,
Royal v. State:

How can this Court know that the trial
court's inposition of the death sentence is
based on a "reasoned judgnment" after

wei ghi ng the aggravating and mtigating
circunmst ances when the trial judge waited
al nost six nonths after sentencing

def endant

to death before filing his

witten findings as to aggravating and
mtigating circunstances in support of the
death penalty? The answer to the
rhetorical question is obvious and in the

negati ve.

Since the entry of this order

cane within a matter of days after the

def endant

had served his notion to dism ss

and to vacate the death sentence because of

the trial

judge's failure to conply with

section 921.141(3), Florida Statutes, it
can be argued with sonme degree of
persuasion that it was the defendant's

af oresaid motion to dism ss that awakened

the trial

judge to the fact of his obvious

dereliction and that his sentence was not
the result of a weighing process or the
"reasoned judgnent" of the sentencing

process t
mandat e.

hat the statute and due process
| am of the opinion that the trial
5



court's witten findings with respect to
aggravating and mtigating circunstances
must at | east be coincident with the

i nposition of the death penalty.

It is

i nconcei vable to ne that any neani ngf ul
wei ghi ng process can take place otherw se.

While | eschew deciding a case other than
on its nerits, we have no alternative. The
| egi sl ature has spoken and said that "if
the [trial] court does not make the
findings requiring the death sentence, the
court shall inpose sentence of life

i npri sonment in accordance with s.

775.082." The trial judge, for reasons not
di sclosed in the record, egregiously failed
to performhis statutory duty in the
sentenci ng process. W nust do ours and
vacate the death sentences and remand for
the inmposition of life sentences in

accordance with section 921.141.

Van Royal v. State, 497 So. 2d 625, 629 (Eh

concurring).
As in Van Royal, the sentencing court
did not nake the necessary findings requiri

sentence coincident with the inposition of

as required by Florida law. Fla. Stat. Sec.

rlich, J.,

in M. Cook’s case
ng the death
t he death penalty

921. 141(3) (b) and

Sec. 775.082. mandates Habeas relief and inposition of a

sentence of life inprisonment.

CONCLUSI ON

For issues not addressed in the Reply,
the argunents set forth in his Petition for

6
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Corpus. For all of the reasons discussed in herein and in his
Petition, M. Cook respectfully urges this Court to grant

habeas corpus relief.
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