The Florida Bar hasfiled, at the request of the Florida Supreme Court, a
petition to amend Rules Regulating the Florida Bar 3-5.2 (Emergency Suspension
and Probation) and 3-7.2 (Procedures Upon Criminal or Professional Misconduct;
Discipline Upon Determination or Judgment of Guilt of Criminal Misconduct).

The Court invites all interested persons to comment on the Bar's proposed
amendments, which are reproduced in full below, aswell asonline at
http://www.floridasupremecourt.org/decisions/proposed.shtml. An original and
nine copies of all comments must be filed with the Court on or before November
15, 2005, with a certificate of service verifying that a copy has been served on John
F. Harkness, Jr., Executive Director, The Florida Bar, 651 East Jefferson Street,
Tallahassee, Florida 32399-2300, as well as a separate request for oral argument if
the person filing the comment wishes to participate in oral argument, which may
be scheduled in this case. Electronic copies of all comments also must befiled in
accordance with the Court's Administrative Order In Re: Mandatory Submission of
Electronic Copies of Documents, Fla. Admin. Order No. AOSC04-84 (Sept. 13,
2004).

IN THE SUPREME COURT OF FLORIDA

IN RE: AMENDMENTSTO RULES REGULATING THE FLORIDA BAR —
RULES 3-5.2 AND 3-7.2, SC05-1684

RULE 3-5.2 EMERGENCY SUSPENSION AND INTERIM PROBATION

(a) Hatial-Petition_for Emergency Suspension. On petition of The Florida
Bar, authorized by its president, president-elect, or executive director, supported by
1 or more affidavits demonstrating facts personally known to the affiants that, if
unrebutted, would establish clearly and convincingly that an attorney appears to be
cau3| ng great public harm, the Supreme Court of FI orida may issue an order

' ' \ suspending said

attorney on an emergency basis.

(b) Petition for Interim Probation. On petition of The Florida Bar,
authorized by its president, president-elect, or executive director, supported by 1 or
more affidavits demonstrating facts personally known to the affiants that, if
unrebutted, would establish clearly and convincingly that conditions or restrictions
on an attorney:s privilege to practice law in Florida are necessary for protection of
the public, the Supreme Court of Florida may issue an order placing said attorney
on interim probation, the conditions of which shall be provided in rule 3-5.1(c).




(bc) Trust Accounts. Any order of emergency suspension or probation that
restricts the attorney in maintaining atrust account shall, when served on any bank
or other financia institution maintaining an account against which said attorney
may make withdrawals, serve as an injunction to prevent said bank or financial
institution from making further payment from such account or accounts on any
obligation except in accordance with restrictions imposed by the court.

(ed) New Cases and Existing Clients. Any order of emergency suspension
issued under this rule shall immediately preclude the attorney from accepting any
new cases and unless otherwise ordered permit the attorney to continue to
represent existing clients for only the first 30 days after issuance of such
emergency order. Any fees paid to the suspended attorney during the 30-day
period shall be deposited in atrust account from which withdrawals may be made
only in accordance with restrictions imposed by the court.

(de) Filing of Formal Complaints. The Florida Bar shall file aformal
complaint within 60 days of the emergency order-and proceed to tria of the
underhyingssues, without the necessity of afinding of probable cause by either a
grievance committee or the board of governors.

(ef) Motionsfor Dissolution.

(1) The attorney may move at any time for dissolution or amendment of an
emergency order by motion filed with the Supreme Court of Florida, a copy of
which will be served on bar counsel. Such motion shall eperate-as-anot stay of
any other proceedings and applicable time limitations in the case and, unless the
motion fails to state good cause or is procedurally barred as an invalid
successive motion, shall immediately be assigned to a referee designated by the
chief justice. Thefiling of such motion shall not stay the operation of an order
of emergency suspension or interim probation entered under thisrule.

(2) The referee shall hear such motion within 7 days of assignment, or a
shorter time if practicable, and submit a report and recommendation to the
Supreme Court of Floridawithin 7 days of the date of the hearing, or a shorter
timeif practicable. The referee shall recommend dissolution or amendment,
whichever is appropriate, to the extent that bar counsel cannot demonstrate a
likelihood of prevailing on the merits on any element of the underlying
complaint.



(3) Successive motions for dissolution shall be summarily dismissed by the
supreme court to the extent that they raise issues that were or with due diligence
could have been raised in a prior motion.

(4) Upon receipt of the refereess recommended order on the motion for
dissolution or amendment, the supreme court shall review and act upon the
refereess findings and recommendatl ons. —H—theeeun—eenu-nu&smeepdepe#

(fg) Hearingson Formal Complaints. Upon the filing of aformal complaint
based on charges supporting an emergency order, the chief justice shall appoint a
referee to hear the matter in the same manner as provided in rule 3-7.56, except
that the referee shall hear the matter and issue a report and recommendation within

90 days of appoi ntmentequ—theattemey—kmﬂ-ted—an+m&|ee&esﬁul—menen—ter

thes&ppemeeeupt—seenﬂnuaneeef—theemergawepder Thlstlmellmltshall

apply only to trials on complaintsin connection with which an emergency
suspension or interim probation isin effect. If thetime limit specified in this

subdivision is not met, that portion of an emergency order imposing a suspension
or interim probation shall be automatically dissolved, except upon order of the
supreme court upon showing of good cause, provided that any other appropriate
disciplinary action on the underlying conduct still may be taken.

(gh) Proceedingsin the Supreme Court of Florida. Consideration of the
refereess report and recommendation shall be expedited in the supreme court. |If
oral argument is granted, the chief justice shall schedule oral argument as soon as
practicable.

(hi) Waiver of TimeLimits. Respondent may at any time waive the time
requirements set forth in this rule by written request made to and approved by the
referee assigned to hear the matter.



RULE 3-7.2 PROCEDURES UPON CRIMINAL OR PROFESSIONAL
MISCONDUCT; DISCIPLINE UPON DETERMINATION OR JUDGMENT
OF GUILT OF CRIMINAL MISCONDUCT

(a) Definitions.

(1) Judgment of Guilt. For the purposes of these rules, “judgment of guilt”
shall include only those cases in which the trial court in the criminal proceeding
enters an order adjudicating the respondent guilty of the offense(s) charged.

(2) Determination of Guilt. For the purposes of these rules, “determination
of guilt” shall include enly those cases in which the trial court in the criminal
proceeding enters an order withholding adjudication of the respondent’s guilt of
the offense(s) charged, those cases in which the convicted attorney has entered a
plea of guilty to criminal charges, those cases in which the convicted attorney has
entered ano contest pleato criminal charges, those cases in which the jury has
rendered a verdict of guilty of criminal charges, and those casesin which the trial
judge in a bench trial has rendered averdict of quilty of criminal charges.

(3) Convicted Attorney. For the purposes of these rules, “convicted
attorney” shall mean an attorney who has had either a determination or judgment
of guilt entered by the trial court in the criminal proceeding.

(b) Determination or Judgment of Guilt, Admissibility; Proof of Guilt.
Determination or judgment of guilt of a member of The Florida Bar by a court of
competent jurisdiction upon tria of or pleato any crime er-offensethat-isatelony
under the laws of this state, or under the laws under which any other court making
such determination or entering such judgment exercises its jurisdiction, shall be
admissible in proceedings under these rules and shall be conclusive proof of guilt
of the criminal offense(s) charged for the purposes of these rules.

(c) Noticeof Ingtitution of Felony Criminal Char ges Determination-or
Judgment-of-Guit. Upon the institution of afelony criminal charge against a
member of The FI orlda Bar by thef|I|nq of an indictment or mformatlon en#y—ef—a

30 10 days of saeh the mstltutlon of thefel ony criminal charges determination-or

pudgment notify the executive director of The Florida Bar of such charges
determination-orjudgment. Notice shall include a copy of the erder{s)-whereby
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such-determination-orfudgment-was-entered document(s) evidencing institution of

the charges.
If the state attorney whose office is assigned to afelony criminal caseis

aware that the defendant is a member of The Florida Bar, the state attorney shall
provide a copy of the indictment or information to the executive director.

(d) Notice of Determination or Judgment of Guilt by-Ceurtsef-the State
of-Flerida-of Felony Char ges.

(1) Trial Judge. If any such determination or judgment is entered by in a
court of the State of Florida, the trial judge erelerk-thereot shall, within 10 days of
the date on which the determination or judgment is entered, tranrsmit give notice
thereof to the Supreme Court-of Florida-and-the executive director of The Florida
Bar and shall include a certified copy of the erder{s)-whereby document(s) on
which the determination or judgment was entered.

(2) Clerk of Court. |If any such determination or judgment is entered in a
court of the State of Florida, the clerk thereof shall, within 10 days of the date on
which the determination or judgment is entered, give notice thereof to the
executive director and shall include a certified copy of the document(s) on which
the determination or judgment was entered.

(3) State Attorney. If the state attorney whose officeis assigned to afelony
criminal caseis aware that the defendant is a member of The Florida Bar, the state
attorney shall give notice of the determination or judgment of guilt to the executive
director and shall include a copy of the document(s) evidencing such determination

or judgment.

(e) Notice by Members of Deter mination or Judgment of Guilt of All
Criminal Charges. A member of The FloridaBar shall within 10 days of entry of
a_determination or judgment for any criminal offense notify the executive director
of The Florida Bar of such determination or judgment. Notice shall include a copy
of the document(s) on which such determination or judgment was entered.

(ef) Suspension by Judgment of Guilt (Felonies). Upon receiving notice
that a member of the bar has been determined to be or adjudicated guilty of a
felony, the bar eeunsel will file a*Notice of Determination or Judgment of Guilt”
in the Supreme Court of Florida. A copy of the document(s) on which the
determination or judgment is based shall be attached to the notice. Upon the filing
of the notice with the Supreme Court of Florida by-FheFleridaBar and service of
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such notice upon the respondent ef—acnetreeef—determnmenewadgment—ef—gem
€S &, the respondent shall stand

suspended asa member of The FI onda Bar enJrheeLeocenthdayLaﬁepﬁhnguef—the

medﬁy—saeh—saspensren asdefrned in rule3 5 1(e)

(fg) Petition to Modify or Terminate Suspension.

At any time after the filing of anotice of determination or judgment of
guilt, the respondent may file a petition with the Supreme Court of Floridato
modify or terminate such suspension and shall serve a copy thereof upon the
executive director. Thefiling of such petition shall not operate as a stay of the
suspension imposed under the authority of this rule.

(h) Appointment of Referee. Upon the entry of an order of suspension, as

provided above, the supreme court shall promptly appoint or direct the
appointment of areferee.

(1) Hearing on Petition to Terminate or Modify Suspension. The referee shall
hear a petition to terminate or modify a suspension imposed under this rule within
7 days of appointment and submit a report and recommendation to the Supreme
Court of Floridawithin 7 days of the date of the hearing. The referee shall
recommend termination or modification of the suspension only if the suspended
member can demonstrate that the member is not the convicted person or that the
criminal offenseis not afelony.




{g 2) Hearing on Sanctions. |n addition to conducting a hearing on a
petition to terminate or modify a suspension entered under this rule, the referee
shall also hear argument concerning the appropriate sanction to be imposed and
file areport and recommendation with the supreme court in the same manner and
form as provided in rule 3-7.6(m), of theserules. The hearing shall be held and a
report and recommendation shall be filed with the supreme court within 30 days of
assignment as referee.

The respondent may challenge the imposition of a sanction only on the
grounds of mistaken identity or whether the conduct involved constitutes afelony
under applicable law. The respondent may present rel evant character evidence and
rel evant matters of mitigation regarding the proper sanction to be imposed. The
respondent may not contest the findings of guilt in the crimina proceedings. A
respondent who entered a pleain the crimina proceedings may be allowed to
explain the circumstances concerning the entry of the pleafor purposes of
mitigation.

The report and recommendations of the referee may be reviewed in the same
manner as provided in rule 3-7.7, of these rules.

taken by the respondent from the determination or judgment ef-the-trial-court in the
criminal proceeding, the suspension shall remain in effect during the appeal. and- If
on review the cause is remanded for further proceedings, the suspension shall
remain in effect until the final disposition of the criminal cause unless modified or
terminated by the Supreme Court of Florida as elsewhere provided.

(41_) Iepmmatrenenel Expunctlon eféuspensren A—f—l—Hﬂl—dI—SpGSl—t—l—Gn—Gf
t ron. Upon
motion of the reepondent the Supreme Court of Florida may expunge a sdspension
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sanction entered under this rule when afina disposition of the criminal cause has

resulted in acquittal or dismissal. {5)Efect-ofExpunetion: A respondent who is
the subject of a disciphnary-histeryrecord sanction that is expunged under this

rule may lawfully may-deny or fail to acknowledge the sanctions-cevered-by-the
expunged-record, except when the respondent is a candidate for election or

appointment to judicial office, or as otherwise required by law.

(k) Waiver of TimeLimits. The respondent may waive the time
reguirements set forth in this rule by written request made to and approved by the
referee or supreme court.

(})) Professional Misconduct in Foreign Jurisdiction. [no change]



