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SUVVARY OF ARGUMENT

The Initiative conplies with the single subject
requirenent in Article XlI, section 3 of the Florida
Constitution. Neither the functions of the Florida
Legi slature, nor Florida's school boards, under Article IX
sections 1 and 4 are substantially affected by the
Initiative.

The Initiative alters only one step of an al ready
establ i shed process of |ocal governnent conprehensive |and
use plan adoption and anmendnment. The functions of multiple
branches of governnment are not substantially altered or
performed and multiple provisions of the Florida
Constitution are not affected by the Initiative.

The ballot title and summary neet statutory format and
substantive requirenents, and clearly explain the chief

purpose of the Initiative.



ARGUMENT

STANDARD OF REVIEW The Court’s reviewis limted to two

| egal issues: (1) whether the Initiative satisfies the
si ngl e-subject requirenent in Article XI, Section 3 of the
Florida Constitution; and (2) whether the ballot title and
summary violate the requirenments of Section 101.161(1),

Florida Statutes (2005). See, Adv. Op. to Atty. Gen. Re:

Ref erenda Required for Adoption and Anmendnent of Local

Gover nent Conpr ehensi ve Land Use Pl ans, 902 So.2d 763, 765

(Fla. 2005) ("FHD Opinion"), citing Advisory Op. to the

Att’y Gen. Re Anendnent to Bar Gov't From Treati ng Peopl e

Differently Based on Race in Pub. Educ., 778 So.2d 888,

890-91 (Fla. 2000). In addressing those two issues, the
Court's inquiry is governed by several general principles.
The Court does not rule on the wisdomor the nerits of an
initiative. 1d. 778 So.2d at 891. The Court uses “extremne
care, caution and restraint before it renoves a
constitutional amendnment fromthe vote of the people.”

Askew v. Firestone, 421 So.2d 151, 156 (Fla. 1982). The

Court nust approve the Initiative unless it is “clearly and

conclusively defective.” Advisory Op. to the Att’'y Gen. Re:

Florida's Arend. to Reduce d ass Size, 816 So.2d 580, 582

(Flla. 2002). “Such anendnents are reviewed under a



forgiving standard and will be submtted to the voters if

at all possible.” Advisory Op. to the Att’y Gen. re: Right

to Treatment & Rehab. for Non-Violent Drug Ofenses, 818

So. 2d 491, 494 (Fla. 2002).

Where the Court has already issued an advi sory opi nion
on a proposed constitutional initiative, the Court wll
revisit the issues "only under extraordinary

circunstances."” Ray v. Mirtham 742 So.2d 1276, 1285 (Fl a.

1999) (enphasis in original).
l. THE | NI TI ATI VE SATI SFI ES THE SI NGLE- SUBJECT

REQUI REMENT.

Opponents argue that the Initiative violates the
single subject rule since it:

* will substantially affect and alter
the function of the school districts

and the Florida Legislature in their

ability to conply with Article I X of

the constitution.

* will substantially alter the
functions of multiple branches of | ocal
governnment to the extent it wll
require referenda for both |egislative
and quasi -judicial decisions of genera
pur pose | ocal governnents, thereby
affecting Article VI, sections 1 and
2, and to the extent it will alter the
functioning of |ocal school districts.
(sic).

[ Opponents' Brief, page 6].



In the FHD Opinion, this Court eval uated text

identical to that before the Court in the case at bar and
the Court wunani nously concluded that the text conplied with
the single subject requirenent in Article Xl, section 3 of

the Florida Constitution. FHD Opinion, 902 So.2d at 765-

772. This Court noted that the proposed amendnment "calls
for only one discrete change in the established schene of
conprehensive | and use plans.” 1d. at 768.

This Court correctly found:

The proposed anmendnent deals only with
| ocal conprehensive | and-use pl an
adopti on and anendnent and nakes one
change to the procedure by which these
pl ans are adopted and anended --
requiring referenda. That the plans
t hensel ves contain nore than one
subj ect does not support the concl usion
that the initiative has conbined
"unrel ated provisions,"” sonme of which
are popul ar and others that may be
di sf avor ed.

Id. at 766.

Since the text of the Initiative is identical to that
reviewed by this Court in 2005, the Court's description is
still accurate, as is the finding of conpliance with the
singl e subject requirenent. There have been no anendnents
to the Constitutional provisions cited by the Qpponents
since the Court's earlier review of the Initiative text --

Article I X, sections 1(a) and 4(b). The Initiative does not



substantially affect either the Florida Legislature or the
State's School Boards with respect to public schools, does
not substantially affect nultiple provisions of the Florida
Constitution, and otherwise fully conplies with the single

subj ect rule.

A. LEGQ SLATI VE FUNCTI ONS UNDER ARTI CLE | X ARE NOT

SUBSTANTI ALLY AFFECTED.

Opponents contend that the Legislature's functions
under Article I X section 1(a) of the Florida Constitution
w |l be substantially affected by the Initiative.

[ Opponents' Brief, page 12 and n. 6].
Article I X, section 1(a) provides "in relevant part":

The education of children is a
fundanmental value to the people of the
State of Florida. It is therefore, a
paramount duty of the state to nake
adequate provision for the education of
all children residing within its
borders. Adequate provision shall be
made by law for a uniform efficient,
safe, secure, and high quality system
of free public schools that allows
students to obtain a high quality
educat i on.

Article I X, section 1(a) was | ast anended by the "class
si ze" anmendnent approved in the 2002 general election. See,

In re: Advisory Op. to Atty. Gen re: Florida's Anendnent to

Reduce O ass Size, 816 So.2d 580 (2002)("Cl ass Size

Amendnent"). The "cl ass size" anendnent gave the




Legislature "latitude in designing ways to neet the class
size goal ... and places the obligation to ensure
conpliance on the Legislature." |d at 584-85.

The Initiative does not in inpair the Legislature's
responsibility to inplenent the class size goal. Opponents
specul ate that the "voters could reject a conprehensi ve
pl an amendnent ... that authorized the siting of a school
necessary to conply with the provisions of Article X,
section 1."

However, the Initiative does not affect the
Legi sl ature's power to authorize public school devel opnent
to meet the class size goal irrespective of |oca
gover nnment conprehensive planning restrictions. In the 2005
Legislation touted in Opponents' Brief, for exanple, the
Legi sl ature declared that all existing schools are
considered to be consistent with existing conprehensive
| and use plans. See, Ch. 05-290, Laws of Fla.; Section
1013. 33(15), Fla. Stat. (2005). School expansions at
existing sites are apparently not subject to |ocal
gover nment conprehensive | and use plan devel opnent
restrictions and placenent of tenporary or portable
cl assroons at existing public schools are exenpt from

"l ocal government review or approval." 1d.



The Court should decline to engage in specul ation as
to whet her any new public school sites will be needed in
order to neet the class size goals, whether or not the
exi sting conprehensive plan | and use cl assification of any
such site is inconsistent wwth the | ocal governnent
conprehensive | and use plan, and whether or not a schoo
boar d- sponsored conprehensive | and use plan anendnment for
any such public school site would be declined by the voters
at a referendum

The Initiative does not limt the Florida
Legislature's authority to amend the statutory definition
of "devel opment” to exenpt public school construction
activities fromthe requirement of consistency with | ocal
gover nnent conprehensive | and use plans. See, Sections
163. 3164(6) and 380.04, Florida Statutes (2005)(definition

of "devel opnent”); Florida WIldlife Federation v. Collier

County, 819 So.2d 200, 204-05 (Fla. 1st DCA 2002).

Li kewi se, the Initiative does not limt the
Legislature's authority to enact procedures such as those
applicable to electrical power plants siting "land use and
certification proceedi ngs" where sites are evaluated for
consistency with "existing | and use plans and zoni ng
ordi nances." Section 403.508(2), Fla. Stat. (2005). If the

site is inconsistent with the adopted | ocal governnent



conprehensive | and use plan, the Siting Board nay authorize
a variance to allow site certification. 1d.

The Initiative does not substantially affect the
Florida Legislature, as claimed by Opponents.

B. SCHOOL BQARD FUNCTI ONS UNDER ARTI CLE | X ARE NOT

SUBSTANTI ALLY AFFECTED

The Initiative's referendumrequirenment only applies

to local governnents, not to school boards. "Local

governnment” is specifically defined in the Initiative to

mean "a county or rmnunicipality.” A school board is neither
a county nor a nunicipality.

The 2005 | egislation cited by Opponents inposed
addi ti onal duties upon both | ocal governnents and school
boards to inprove coordination of school facilities
pl anni ng. See, Sections 163.3177(12), 163.31777, and
1013.33, Fla. Stat. (2005). Under the |egislation, school
boards are not authorized to adopt or to anend a | ocal
gover nnent conprehensive | and use plan: that authority is
retai ned by | ocal governing bodies. See, Section 1013. 33,
Fla. Stat. (2005)("coordination of planning with |oca
governi ng bodi es").

Opponents assert the 2005 | egqgislation causes the

Initiative to substantially affect school boards

i npl enentation of Article I X, section 4(b) of the Florida



Constitution. [Qpponents' Brief, p. 12, citing Ch. 05-290,
Laws of Fla.].
Article I X, section 4(b), adopted in 1998, provides:

The school board shall operate, control
and supervise all free public schools
Wi thin the school district and
determne the rate of school district
taxes within the limts prescribed
herein. Two or nore school districts
may operate and finance joint

educati onal prograns.

In considering this constitutional provision vis a vis the
"class size" anmendnent, this Court concl uded:

We agree that the proposed anendnent
does not substantially alter or perform
the functions of the |ocal school

board. Although, as result of the
anmendnment, the Legislature may choose
to fund the building of new schools ..
this is not the only nethod of ensuring
t hat the nunber of students neets the
nunbers set forth in the anendnent.

Rat her than restricting the
Legi sl ature, the proposed amendnent
gives the Legislature latitude in

desi gning ways to reach the cl ass size
goal ... and places the obligation to
ensure conpliance on the Legisl ature,
not the | ocal school boards.

Cl ass Size Amendnent, 816 So.2d at 584-85 (enphasis

supplied).
Thus, this Court has already determ ned that Article
| X, section 1, does not nandate new public school

construction and that the "class size" obligations do not



substantially alter school board duties under Article |X,
section 4(b) of the Florida Constitution.

Opponents' incorrectly assune that new public school
construction is mandated by the "class size" anendnent to
Article I X, and all ege a single-subject violation saying,
"there is no mechani sm whereby the need for a new school to
conply with constitutional requirenents could trunp the
desires of voters in a referendum”™ [Opponents' Brief, page
13].

Opponents m sunderstand that | ocal governnent
conprehensive | and use planning is an exerci se of del egated
| egislative authority. See, Article VII, sections 1(f) and
(g), 2(b), Florida Constitution.

The 2005 | egislation enphasi zed by Opponents did not
repeal Section 163.3167(12), Florida Statutes (2004), which
allows for |ocal governnent referenda on conprehensive |and
use plan anendnents affecting nore than five parcels of
|l and. This Court recogni zed that the 2003 Initiative would
have overridden that statute, but the Court noted that
nullification of an existing statute does not necessarily

cause a single-subject rule violation. FHD Opinion, 902

So. 2d at 769.
As noted by Opponents, |ocal governnments and schoo

boards are directed to enter into, or to anend, interl ocal

10



agreenents to facilitate coordinated planning efforts.
[ Opponents' Brief, pages 9, 24]. Local governnents are
directed to anend the "intergovernnental coordination
el enent™ of the conprehensive |and use plan to refer to
| ocal governnent -school board coordination under such
agreenents. Section 163.3177(6)(h)4.a, Fla. Stat. (2005).
The interlocal agreenments called for by the 2005
legislation are not within the Initiative's definition of
"l ocal governnent conprehensive |and use plan." 1In fact,
the Legi slature characterized such interlocal agreenents as
"data and anal ysis" to be considered with regard to the
public school facilities element of a |ocal governnent
conpr ehensi ve | and use plan. Section 163.3177(12)(c), Fla.
Stat. (2005). Moreover, such interlocal agreenments nust
acknow edge "the | and use authority of |ocal governnents,

including their authority to approve or deny conprehensive

pl an anendnents...." Section 163.3180(13)(g), Fla. Stat.

(2005) (enphasi s supplied).

The 2005 "school concurrency" |egislation did not
fundanental | y change the basic | ocal governnent process of
adopti ng and anendi ng conprehensive | and use plans. Prior
to the 2005 | aw, Section 163.3177(12), Florida Statutes
(2004) addressed the "public school facilities el ement

adopted to inplenent a school concurrency program”"

11



Statutory changes to "school concurrency” are not an
extraordinary circunstance to warrant this Court's

departure fromthe FHD Opi nion. See, Ray v. Mrtham 742

So. 2d 1276, 1285 (Fla. 1999).

C. FUNCTI ONS OF MULTI PLE BRANCHES OF GOVERNVENT ARE

NOT SUBSTANTI ALLY ALTERED OR PERFORMED

That the Initiative mght inpact coordinati on between
school boards and | ocal governments with regard to
prospective, new public schools is not a basis for finding
a single-subject rule violation.

In Advisory Op. to the Att'y Gen. re: Protect People,

Especially Youth, From Addiction, Di sease, and O her Health

Hazards of Using Tobacco, Case No. SC05-1897 (Fla. March

16, 2006), this Court considered a proposed amendnent with
a single plan for the education of youth about the health
hazards rel ated to tobacco. The plan included "conponents
such as advertising, school curricula, and | aw enforcenent”
and the Court concluded that all related to the single,
under | ying purpose. Id. at 7. The Court noted that even
when a proposed anmendnent del i neates program conponents,
where the Legislature is left with wide discretion to
determ ne project details, the program does not usurp the

| egi slative | awmraki ng function. 1d. at 8.

12



The Initiative only changes one step of an al ready
est abl i shed process; the relationship to school planning is
not sufficiently substantial to constitute the type of
mul ti pl e precipitous and catacl ysm c changes that the
singl e subject requirenment was designed to prevent. See,

FHD Opi nion, 902 So.2d at 769 (internal citation omtted).

Contrary to the Opponents' assertion, the Initiative

does not substantially affect the ability of either school

boards or the Legislature to conply with Article IX
sections 1(a) and 4(b) of the Florida Constitution.
[ OQoponents' Brief, pages 12-20].

D. MJULTIPLE PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON

ARE NOT SUBSTANTI ALLY AFFECTED

Just as the Initiative does not substantially alter or
performthe functions of multiple branches of governnent,
it does not substantially affect any other provision of the
Fl ori da Constitution.

Opponents contend "the petition ... would inpact
Article I'X, section 1, and Article I X section 4, because
of its substantial effect on school boards and the

| egi slature.™ [Opponents' Brief, page 19]. Opponents al so
make an oblique claimthat it would affect Article VIII
based on the erroneous claimthat the 2005 Initiative

applies to quasi-judicial rezonings. |d.

13



Sprinkl ed t hroughout Opponents' Brief are references
to the purported applicability of the 2005 Initiative to
| ocal governnent quasi-judicial rezoning decisions.

[ OQpponents' Brief, pages 3, 6, 13, 15-16, 18-19, 28].
However, this Court has expressly distinguished
conprehensi ve pl an anmendnents ("l egislative decisions")

from quasi-judicial rezoning decisions. Martin County V.

Yusem 690 So.2d 1288, 1293-96 (Fla. 1997). The Initiative
only addresses conprehensive plans and plan anendnents.

The fact that the 2005 Initiative mght "inmpact" or
"affect” another Constitutional provision, even if true, is
not a basis to find a single-subject rule violation. See,

Advisory Op. to the Att’y CGen. re Anendnent to Bar Gov't

From Treating People Differently Based on Race in Pub.

Educ., 778 So.2d 888, 893 (Fla. 2000)
Article I X, section 1 was |ast anended in 2002 prior

to the FHD Opinion. Article I X, section 4 was |ast anmended

in 1998, well before the FHD Opi ni on. The enactnent of the

2005 "school concurrency” |egislation has not transforned
these pre-existing Constitutional provisions into sonething
that forns the basis for a single-subject violation.

Where this Court has previously considered whether a
proposed constitutional initiative conplies with the

si ngl e- subj ect requirenent, the Court will only revisit the

14



i ssue under "only under extraordinary circunstances." Ray

v. Mortham 742 So.2d 1276, 1284-1285 (Fla. 1999) (enphasis

in original).

In the case at bar there are no extraordi nary
ci rcunst ances created by the 2005 | egislation. Accordingly,
the Court should hold that the Initiative neets the single
subj ect requirenent.

E. THE DEFI NI TI ON OF "LOCAL GOVERNVENT COVPREHENSI VE

LAND USE PLAN' IS NOT VAGUE

Opponents contend that the term "conprehensive | and
use plan" as defined in the 2005 Initiative is vague.
[ Qpponent s Brief, pages 26-29]. Wth regard to the
identical ballot text in the 2003 Initiative, this Court
correctly observed the amendnent "alters only one step in

an al ready established process.” FHD Opi nion, 902 So.2d at

769.

The statutory reference to "conprehensive plan” in
Section 163.3164(4), Florida Statutes (2005), ("a plan that
neets the requirenments of ss. 163.3177 and 163.3178") is
hardly informative to prospective voters. As argued
extensively in this Court's consideration of the Sponsor's
2003 Initiative, the definition and use of the phrase
"l ocal governnment conprehensive | and use plan" in the

ball ot text is easily understood and is fully consistent

15



with the historical use of the phrase in nunerous Florida
court opinions. The laundry list of purported "plans”
of fered by Opponents is sinply not consistent with the
definition.

1. THE BALLOT TI TLE AND SUMMVARY MEET THE

REQUI REMENTS OF SECTI ON 101.161(1), FLORI DA STATUTES.

Section 101.161(1), Florida Statutes (2005), provides
t hat whenever a constitutional amendnent is submtted to
the vote of the people, atitle and sunmary of the
anendnent nust appear on the ballot. The requirenents of

the statutory test were discussed in the FHD Opi ni on. FHD

Qpi nion, 902 So.2d at 770-772.

Opponents do not argue that ballot title and summary
violate the statutory word Iimts, but instead Qpponents
contend that the ballot title and sunmary are "fatally
anbi guous and deceptive." [OQpponents' Brief, page 20].

Whi | e acknowl edging this Court's prior determ nation
as to the "chief purpose” of the 2003 Initiative text,
Opponents offer no alternative as to what they assert is
the "chief purpose” of the Initiative. [Opponents' Brief,
page 22].

A. THE BALLOT TITLE |I'S LEGALLY SUFFI Cl ENT.

16



As to the title requirenent, the statutory standard
provi des:
The ballot title shall consist of a
caption, not exceeding 15 words in
| ength, by which the neasure is
commonly referred to or spoken of.
Section 101.161(1), Fla. Stat. (2005).
The ballot title of the 2005 Initiative is unchanged
fromthe 2003 Initiative: “Referenda Required for Adoption

and Anendnent of Local Governnent Conprehensive Land Use

Pl ans.” FHD Opi nion, 902 So.2d at 764, 770.

Opponents apparently confuse the requirenents for the
ball ot summary in Section 101.161, Florida Statutes, with
the ballot title requirement. [Qpponents' Brief, pages 22-
31]. Both of the phrases used in the ballot title and
argued to be infirm-- "local governnent" and
"conprehensive | and use plan" -- are defined in the ball ot
text. The titl e does not exceed 15 words and consists of a
caption by which the nmeasure i s known.

Absent a change in the Constitutional "accuracy
requirenent”, in the inplenmenting statute, or in the title,
no extraordinary circunstance exists to reconsi der approval

of the title. FHD Qpinion, 902 So.2d at 764, 770; Ray v.

Mort ham 742 So.2d at 1284- 1285.

17



The ballot title nmerits ballot consideration since it
neets the statutory requirenents
B. THE BALLOT SUMVARY | S LEGALLY SUFFI Cl ENT.
As to the ballot sumary, the |legal requirenents are
set out in Section 101.161(1), Florida Statutes (2005)
whi ch provides in relevant part:
[ T] he substance of the anendnent or
ot her public neasure shall be an
expl anatory statenment, not exceeding 75
words in length, of the chief purpose

of the neasure.

FHD Opi ni on, 902 So.2d at 770.

The 2005 bal |l ot summary neets the statutory word
limtation and explains the chief purpose of the Amendnent
as foll ows:

Establ i shes that before a |oca
governnent may adopt a new
conprehensive | and use plan, or amend a
conpr ehensi ve | and use plan, the
proposed plan or anmendnent shall be
subject to vote of the electors of the
| ocal governnment by referendum
foll ow ng preparation by the | ocal

pl anni ng agency, consideration by the
governi ng body and notice. Provides
definitions.

In the FHD Opi ni on, the Court found that the chief

pur pose of the neasure itself, was "to require referenda

before there can be any changes to or adoptions of

18



conpr ehensi ve | and use plans.” FDH OQpi nion, 902 So. 2d at

771 (enphasis in original).

Opponents do not state what they believe is the "chief
pur pose” of the Initiative. [OQpponents' Brief, pages 22-
31]. Opponents' attack on the ballot summary is not based
upon whether or not it is a fair rendition of the "chief
pur pose" of the 2005 Initiative text, but is an oblique
attack on conpliance with the single-subject requirenent.

Apparently, Opponents contend that the 2005 Initiative
has a "direct inmpact” on "school districts" based upon a
m sunder st andi ng of the 2005 | egislation. [Opponents'
Brief, pages 22-23 ("school districts ... have express,
direct, and inherent control over the conprehensive
pl anni ng process....")].

However, the 2005 | egislation did not transform school
boards into county or nunicipal governing bodies, but
instead retained the traditional scheme of |ocal governnent
adoption and anendnent of |ocal governnent conprehensive
| and use pl ans.

Opponents state:

Nei t her the comon under standi ng of the
term "l ocal government"” nor the
anendnent's proposed definition of

"l ocal governnent" gives the voter any
indicia at all that the school

districts may be wholly unable to neet
their constitutional duties because of

19



the proposed anendnent before the
Court.

[ Opponent s’ Brief, page 26]. The Sponsor incorporates by
reference argunents in support of the conpliance with the
si ngl e- subj ect requirenent.
The enactnent of Chapter 2005-290, Laws of Florida,

reaffirnms the viability of |ocal government conprehensive

| and use planning and is not an extraordinary circunstance
to warrant reconsideration of this Court's earlier opinion
as to the accuracy of the remaining text of the 2003 ball ot

summary. FHD Opi nion, 902 So.2d at 770-772;, Ray V.

Mort ham 742 So.2d at 1284- 1285.

The ballot title and summary are consistent with the
requi rements of Section 101.161(1), Florida Statutes
(2005), and should be approved for ball ot consideration.

CONCLUSI ON

Fl ori da Homet own Denocracy, Inc., the Sponsor,
respectfully requests the court to find that the Initiative
neets the constitutional and statutory requirenents, and

approve the Initiative for placenment on the ballot.

Respectful ly subm tted,

Ross St afford Bur naman
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Attorney at Law
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