I N RE: ADVI SORY OPI NI ON

TO THE ATTORNEY GENERAL

RE: REFERENDA REQUI RED FOR CASE NO. SC06-161
ADOPTI ON AND AMENDMENT OF

LOCAL GOVERNMENT COMPREHENSI VE

LAND USE PLANS

SPONSOR' S RESPONSE TO
"MOTT ON_FOR_REHEART NG

The Sponsor of the Initiative, Florida Hometown
Denocracy, Inc., pursuant to Rule 9.330, Florida Rules of
Appel | ate Procedure, hereby responds in opposition to the
Motion for Rehearing (Motion) filed by the Florida School
Boards Associ ation and states:

1. On June 22, 2006, the Court issued an advisory
opinion in this cause.

2. On July 7, 2006, the Florida School Boards
Associ ation served the Mdtion by mail.

3. The Motion argues two points. First, the Mtion
argues that the Court m sapprehended its prior opinion in

In re: Advisory Op. to Atty. Gen re: Florida' s Anrendnent

to Reduce Class Size, 816 So.2d 580 (2002)("Class Size

Amendnent"). Second, the Motion argues that the Court

m sapprehended and "overl ooked the purpose of Section

163.3167(12), Florida Statutes, to preenpt county and

muni ci pal hone rule power to require voter approval of
certain | and use changes.” Neither point has nerit and
t he Motion should be denied.

4. As to the Class Size Anendnent argunent, the

Moti on confuses the Court's interpretation of Florida



Constitutional provisions pertaining to provision of
public schools in Article I X, sections 1 and 4, Florida
Constitution, with 2005 statutory anmendnents pertaining
to the Local Governnent Conprehensive Planning and Land
Devel opment Regul ati on Act. See, Chapter 163, Part 11,
Fl orida Statutes (2005); Ch. 2005-290, Laws of Florida.

5. The Court's June 22, 2006, opinion did not base
its consideration of Article I X, sections 1 and 4,

Fl orida Constitution solely on the Class Size Amendnent.

The plain meaning of Article I X, sections 1 and 4,
Fl orida Constitution sinmply do not establish a

constitutional mandate for the construction of new public

schools. The words "construct,” "build" or "devel op" are
not set forth in these Constitutional provisions. The
2005 legislation did not amend these Constitutional
pr ovi si ons.

6. Article I X, section 1(a) provides "in rel evant
part":

The education of children is a
fundamental value to the people of the
State of Florida. It is therefore, a
paramount duty of the state to make
adequate provision for the education
of all children residing withinits
borders. Adequate provision shall be
made by law for a uniform efficient,
safe, secure, and high quality system
of free public schools that all ows
students to obtain a high quality
educati on.

7. Article I X, section 4(b), adopted in 1998,



provi des:

The school board shall operate,

control and supervise all free public

schools within the school district and

determ ne the rate of school district

taxes within the limts prescribed

herein. Two or nore school districts

may operate and finance joint

educati onal prograns.

8. Moreover, there is no showi ng that the Sponsor's
2005 Proposed Amendnent woul d violate the single subject
requirenent vis a vis Article I X, section 4(b) of the
Fl orida Constitution. Inplicitly, the Mtion asserts
that: (1) conprehensive | and use plan amendnents are
needed in order to construct new public schools to conply
with the Constitutional requirenents; (2) |ocal planning
agenci es and | ocal governing bodies will propose the
adoption of such prospective conprehensive |and use pl an
amendnents; and (3) the mpjority of |ocal government
voters will vote against the adoption of such prospective
conprehensive | and use plan anendnents; and (4) there are
no alternative ways for School Boards to conply with the
Constitutional requirenents, such as year-round schools,
doubl e sessions, or expansion of existing public school
facilities. Such speculation is not the basis to find a
si ngl e subject violation.
9. As to the Motion's second argunment, the Court

applied the plain neaning of Section 163.3167(12),
Florida Statutes (2005) in both the June 22, 2006,



opinion and in Adv. Op. to Atty. Gen. Re: Referenda

Requi red for Adoption and Amendnent of Local Governnent

Compr ehensi ve Land Use Pl ans, 902 So.2d 763, 765 (Fl a.

2005) ("FHD Opi nion"). The "l egislative purpose" of the

statute was never raised as an issue in either case and
it is inproper to assert that the Court "overl ooked the
| egi sl ative purpose" of the statute.

10. A determ nation of statutory anbiguity is a
prerequisite to a judicial inquiry into |egislative

intent, or "legislative purpose.” See, Bellsouth

Tel ecommuni cations, Inc. v. Meeks, 863 So.2d 287 (Fla.

2003); Holly v. Auld, 450 So.2d 217, 219 (Fla. 1984).

Since the statute was clear to the Court, no judici al
inquiry into |legislative intent was made in the FHD
Opinion or in the Court's June 22, 2006, opinion.

11. Moreover, even if such an inquiry were
appropriate, the Mdtion posits an absurd and whol |y
unsubstantiated |l egislative intent for Section
163.3167(12), Florida Statutes (2005). The Motion

provides in part (at page 7, citing Florida Land Co. v.

City of Wnter Springs, 427 So.2d 170 (Fla. 1983)):

In face of this decision, section
163.3167(12), Florida Statutes, is a
preenpti on of county and nuni ci pal
home rul e power to institute an
initiative or referendum process for
| and use changes affecting "five or
fewer parcels of land."

12. The Motion does not address the Legislature's

4



pl acement of Section 163.3167(12), Florida Statutes
(2005) in the "scope of act" section of the Local

Gover nnment Conprehensive Pl anni ng and Land Devel opnent
Regul ation Act. If the Legislature had intended the
preenpti on of home rule powers, presumably it would have
done so in Chapter 125, Part Il, Florida Statutes ("self
governnment") for counties and in Section 166.021(3),
Florida Statutes ("powers"”) for nmunicipalities,
respectively.

13. In any case, the Court did not state that
Section 163.3167(12), Florida Statutes (2005) was
essential as to its holding that the Sponsor's 2005
Proposed Anendnment conplied with the single subject
requi renment. The Court was nerely stating the obvious -
that the 2005 Proposed Anendnent was an increnental
change to an al ready-established process.

WHEREFORE, the Court is respectfully requested to
deny the Mdtion for Rehearing and to grant such ot her
relief as is just and proper.

Respectfully submtted,

Ross St afford Burnanan
Attorney at Law

Fl a. Bar No. 397784

1018 Hol | and Drive

Tal | ahassee, Florida 32301
(850) 942-1474

Counsel for the Sponsor



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoi ng has been furnished by U S. Mil to the
foll owing persons this __ day of July, 2006.

Honorabl e Charles J. Crist, Jr.
Attorney Genera

Lewmi s F. Hubener,

Chi ef Deputy Solicitor General
The Capitol, PL-01

Tal | ahassee, Florida 32399-1050

Virginia Saunders Del egal

Fl ori da Associ ati on of Counties, Inc.
100 South Monroe Street

Tal | ahassee, Florida 32301

Harry Morrison, Jr.

Rebecca A. O Hara

Fl ori da League of Cities, Inc.
P. 0. Box 1757

Tal | ahassee, Florida 32302

Robert L. Nabors

Nabors, G blin & Ni ckerson, P.A.
1500 Mahan Drive, Suite 200

Tal | ahassee, Florida 32308

Ross St af ford Bur naman

CERTI FI CATE OF FONT

| HEREBY CERTIFY that the foregoing was word-
processed using Courier New, 12-point font in conpliance
with Rule 9.210(a)(2), Florida Rules of Appellate

Pr ocedure.

Ross St af ford Burnanan
Attorney at Law

Fl a. Bar No. 397784
1018 Hol | and Drive
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Tal | ahassee, Florida 32301
(850) 942-1474
Counsel for the Sponsor



