IN THE SUPREME COURT OF FLORIDA

DR. GREGORY L. STRAND,
Appellant,

V. CASE NO. SC06-1894
L.T. Case No. 2006-CA-881
ESCAMBIA COUNTY, FLORIDA,
a political subdivision of the State of
Florida,

Appellee.
/

APPELLANT DR. GREGORY L. STRAND’S
RESPONSE TO THE ATTORNEY GENERAL'’S
MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF

Appellant DR. GREGORY L. STRAND (“Dr. Strand”), by and through his

undersigned counsel, pursuant to Florida Rule of Appellate Procedure 9.300(a),

hereby files this Response to the “Motion for Leave to File Amicus Curiae Brief in

Support of Clarification” filed by the Attorney General on September 17, 2007,

and, states as follows:

1. On September 15, 2006, Dr. Strand appealed a Final Judgment

entered by the First Judicial Circuit Court validating bonds to be issued by

Appellee Escambia County, Florida (“Escambia County”), in an amount not to

exceed $135,000,000.00, and funded through the utilization of tax increment

financing.



2. On May 10, 2007, the Court heard Oral Argument in this case.

3. On September 6, 2007, the Court issued its Opinion in the instant
case, thereby reversing the Circuit Court’s Final Judgment and invalidating the
proposed bond issuance. In so doing, the Court receded from its prior decisions in
State v. Miami Beach Redevelopment Agency, 392 So. 2d 875 (Fla. 1980), and
State v. School Board of Sarasota County, 561 So. 2d 549 (Fla. 1990).

4, On September 17, 2007, the Attorney General filed his “Motion for
Leave to File Amicus Curiae Brief in Support of Clarification.” The Attorney
General seeks to have the Court clarify the scope and potential retroactive
application of its September 6 Opinion.*

5. Florida Rule of Appellate Procedure 9.370, which governs the
appearance of amicus curiae, was amended in 2006 to clarify the time frame in
which amicus briefs are to be served. As amended, Rule 9.370 provides:

(@) When Permitted. An amicus curiae may
file a brief only by leave of court. A motion for leave to
file must state the movant’s interest, the particular issue
to be addressed, how the movant can assist the court in

the disposition of the case, and whether all parties
consent to the filing of the brief.

* * *

! The Attorney General does not seek to have the Court revisit its
underlying decision to recede from State v. Miami Beach Redevelopment Agency,
392 So. 2d 875 (Fla. 1980), and State v. School Board of Sarasota County, 561 So.
2d 549 (Fla. 1990), which the Attorney General acknowledges is “the Court’s
prerogative to make.” (Amicus Brief at 9).



(¢) Time for Service. An amicus curiae must
serve its brief no later than 5 days after the first brief,
petition, or _response of the party being supported is
served. An amicus curiae that does not support either
party must serve its brief no later than 5 days after the
initial brief or petition is served. A court may grant leave
for later service, specifying the time within which an
opposing party may respond. The service of an amicus
curiae brief does not alter or extend the briefing deadlines
for the parties. An amicus curiae may not file a reply
brief.

(Emphasis supplied).

6. As reflected above, Rule 9.370 does not contemplate the post-opinion
appearance of amicus curiae for the purpose of filing motions for rehearing and/or
clarification. Indeed, by its plain language, Rule 9.370 states that “[a]n amicus

curiae must serve its brief no later than 5 days after the first brief, petition, or

response.” Id. (emphasis supplied). Nothing in the plain language of Rule 9.370
permits a non-party to appear post-opinion as amicus curiae for the purpose of
seeking rehearing and/or clarification. Accordingly, the Court should deny the
Attorney General’s post-opinion Motion for Leave to File Amicus Curiae Brief in
Support of Clarification. See, e.g., City of Temple Terrace v. Hillsborough Ass’n
for Retarded Citizens, Inc., 322 So. 2d 571, 580 (Fla. 2d DCA 1975) (stating that
post-opinion motions for leave to appear as amicus curiae filed by a state agency

and the Florida Attorney General “come too late and are hereby denied”).



7. Although Dr. Strand submits that the Court should deny the Attorney
General’s post-opinion Motion for Leave to File Amicus Curiae Brief in Support
of Clarification based upon Rule 9.370, Dr. Strand agrees with the Attorney
General’s position that the Court’s September 6 Opinion applies prospectively and
does not affect bonds that were validly “issued” to bona fide holders based upon
the authority of Miami Beach Redevelopment Agency and School Board of
Sarasota County prior to the Court’s September 6 Opinion.

8. Indeed, the Court’s September 6 Opinion, on its face, reflects that the
Court’s ruling applies prospectively:

[O]ur decision in this case does not affect bonds that
were validated prior to this opinion becoming final. See
Miami Beach, 392 So. 2d at 895; County Comm’rs v.
King, 13 Fla. 451 (1869).
Strand v. Escambia County, No. SC06-1894, slip op. at 26 (Fla. Sept. 6, 2007).

9.  While the Court used the term *validated,” which has led some to
speculate as to the scope of the Court’s ruling, the Court’s citation to County
Comm’rs v. King, 13 Fla. 451 (1869), makes clear that its September 6 Opinion
does not apply to bonds validly “issued” to bona fide holders based upon the

authority of Miami Beach Redevelopment Agency and School Board of Sarasota

County prior to the Court’s September 6 Opinion.



10. In King, this Court held that the bonds in question, “having been
issued [to bona fide holders] under the sanction of the highest judicial authority of
the state,” were valid and not affected by a subsequent decision declaring a law
unconstitutional, and that such decision “would operate only upon the future.”
(Emphasis supplied); see also State ex rel. Nuveen v. Greer, 102 So. 739, 743 (Fla.
1924) (reiterating that “[b]Jonds sold to bona fide holders while the statute
authorizing the bonds is duly adjudged to be constitutional, are valid, and the
purchaser is protected from a subsequent decision of invalidity by the property
rights clauses of the organic law, because the bonds being valid when issued are
lawful obligations . . . .”).

11. Thus, a thorough reading of the Court’s September 6 Opinion and the
legal precedent cited therein makes clear that the Court’s ruling does not apply to
bonds that were judicially “validated” or otherwise validly “issued” to bona fide
holders based upon the authority of Miami Beach Redevelopment Agency and

School Board of Sarasota County prior to the Court’s September 6 Opinion.



12.  In sum, for the reasons previously discussed, the Court should deny
the Attorney General’s post-opinion Motion for Leave to File Amicus Curiae Brief
in Support of Clarification.
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