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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR
PALM BEACH COUNTY, FLORIDA

SOUTH FLORIDA WATER MANAGEMENT
DISTRICT, a water management district

organized and existing under the laws of the
State of Florida, CASE NO. 50-2008-CA-031975XXXXMB

Plaintiff,
.

STATE OF FLORIDA AND THE TAXPAYERS,
PROPERTY OWNERS AND CITIZENS
WITHIN THE JURISDICTION OF THE SOUTH
FLORIDA WATER MANAGEMENT
DISTRICT, INCLUDING NONRESIDENTS
OWNING PROPERTY OR SUBJECT TO
TAXATION THEREIN AND OTHERS
CLAIMING ANY RIGHTS, TITLE, OR
INTEREST IN THE CERTIFICATES OF
PARTICIPATION HEREIN DESCRIBED, OR
TO BE AFFECTED IN ANY WAY THEREBY,

Defendants.
/

FINAL JUDGMENT VALIDATING CERTIFICATES OF PARTICIPATION LEASE-
PURCHASE FINANCING, NOT TO EXCEED $§ 650 MILLION

This cause was heard on February 6, 2009; March 16-18, 2009; July 13-16, 2009; and
August 6, 2009. Having considered the extensive testimony, documentation and other evidence
offered by the South Florida Water Management District (“District”) and the Defendants, and the
law applicable to this proceeding, this Court validates $650 million in Certificates of

Participation (“COPs”) for the reasons set forth below.



PROCEDURAL HISTORY

On October 14, 2008, the District filed this action seeking validation of its authority to
cause the issuance of COPs pursuant to Chapter 75, Florida Statutes. On October 21, 2008, the
Court issued a Notice and Order to Show Cause and scheduled a hearing for December 12, 2008.

On November 13, 2008, the District filed an Agreed Motion to File a Supplemental
Complaint and an Agreed Motion for Amended Notice and Order to Show Cause. The Court
granted the motions and on November 14, 2008, entered an Amended Notice and Order to Show
Cause, which retained the hearing date of December 12, 2008.

The District caused the Amended Notice and Order to Show Cause to be published in
accordance with Chapter 75, Florida Statutes. (Pl.'s Ex. 26).

On various dates, the state attorneys for each of the judicial circuits within the District's
jurisdictional boundaries (the 9%, 10%, 11%, 15, 16™, 17 and 19% Circuits) responded to the
Complaint.

'On December 11, 2008, the New Hope Sugar Company and Okeelanta Corporation
(collectively, "New Hope") served an answer and a memorandum in opposition to the
Complaint. On December 12, 2008, Dexter Lehtinin served an answer in his individual capacity.

On December 11, 2008, the District filed a Motion for Continuance of Bond Validation
Hearing. The parties appeared on December 12, 2008, when the Court considered the District's
motion and subsequently entered a Second Amended Notice and Order to Show Cause,
rescheduling the bond validation proceeding for February 6, 2009.

The District caused the Second Amended Notice and Order to Show Cause to be

published in accordance with Chapter 75, Florida Statutes. (Pl's Ex. 14).



Trust Indenture substantially in the form attached to the bond resolution, to be made between the
issuer and one of the banks or trust companies to be designated by the issuer by the adoption of a'
subsequent resolution. Id. at 254. The Court held that the complaint, which included the bond
resolution and trust indenture, complied with Section 75.04(2) because the resolution listed three
banks that would be designated as the trustee in a subsequently adopted resolution, and the trust
indenture contained numerous blanks which would be filled in at the time of execution. Here,
the District already has determined to use Deutsche Bank as the Trustee, a selection the Court
previously validated in connection with the 2006 COPs. (Pl.'s Ex. 2; Trial Tr. vol. III, 45, July
14, 2009).
(c) Section 373.45924, Florida Statutes, Does Not Apply

Defendants argue that the District has not complied with the “truth-in-borrowing”
requirements of section 373.45924, Fla. Stat. By its plain terms, the requirements of section
373.45924 apply only to financing of projects under section 373.4592, the "Everglades Forever
Act." Presently, the District has not availed itself of any of the powers under that section. In the
event the District does avail itself of such powers, it will need to comply with the provisions
prior to the issuance of the bonds. The clear reading of the statute shows that the District cannot
issue the type of statement required by section 373.45924 because many of the required details
are not yet known, and could not be known until later in the process. The interest rate and the
term of the COPs will not be known until shortly before the sale of the COPs. Therefore,
absence of these details now cannot be grounds for refusing to validate the bonds. See GRW

Corp. v. Dep't of Corrections, 642 So. 2d 718, 720-21 (Fla. 1994) (rejecting argument that
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documents that must be completed before final issuance of COPs had to be completed before
court could validate COPs).
(d)  Article VII, Section 12, Referendum Regquirement Does Not Apply

Defendants contend that Article VII, Section 12, of the Florida Constitution requires the
District to obtain referendum approval before issuing the COPs, because the lease payments will
be "payable from ad valorem taxation." This argument is misguided on two fronts: (i) the
obligation to make lease payments is an annual obligation and does not extend more than twelve
months and (ii) the lease payments are not "payable from ad valorem taxation."

Defendants' argument ignores the plain language of the constitution, of the relevant
Florida Statutes, and of the governing resolution and agreements. (Pl.'s Ex. 7.e., Ex. B, § 3.1). It
also ignores the Supreme Court's decision in Strand, which expressly rejected the reasoning
advanced by Defendants. In September 2007, the Supreme Court initially issued an opinion in
Strand concluding that "payable from ad valorem taxation" meant potentially payable from ad
valorem tax revenues and reversing State v. School Board of Sarasota County, 561 So. 2d 549
(Fla. 1990). On motion for rehearing, but.before oral argument on rehearing, the Supreme Court
issued a revised opinion restoring tﬁe holding of Sarasota County. Following oral argument on
rehearing, in September 2008, the Supreme Court issued its final opinion in Strand, reaffirming
its long-held distinction between (1) pledges of the ad valorem taxing power and (2) use of ad
valorem tax revenues. See Strand, 992 So. 2d at 157-59. Strand is wholly consistent with the
relevant statutory language here, which provides that "the ad valorem taxing powers of the

district may not be pledged . . . without compliance with the requirements of the State
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Constitution,” rather than speaking in terms of use of tax revenues. § 373.584, Fla. Stat. (2008)
(emphasis added).

Defendants contend that the COPs are invalid because the issuance thereof constitutes an
indirect pledge of the ad valorem taxing power of the District. Such argument ignores the direct
mandates of the Florida Supreme Court in School Board of Sarasota County and Strand.
Although the District has ad valorem taxing power pursuant to section 373.503, Florida Statutes,
there is no direct pledge of the District's ad valorem taxing power and no referendum is required
under Article VII, Section 12 of the Florida Constitution.

The District proposes to issue the COPs pursuant to a classic, annual appropriation, lease-
‘purchase structure that has been consistently approved by the Florida Supreme Court. Here, the
District will purchase property which it will then ground lease to the Leasing Corporation. The
Leasing Corporation will lease such property back to the District pursuant to the Master Lease
Purchase Agreement. The District will manage such property and may make improvements
thereto. Pursuant to Section 3.5 of the Master Lease Purchase Agreement, the District must
annually determine whether to appropriate funds, which may include proceeds of ad valorem
taxes, to pay the Leasing Corporation for the annual rental of such property. Each of these
structural elements is similar to those present in School Board of Sarasota County, where title to
tﬁé public lands remained in the school boards, the ground lease was up to thirty years, and
“[m]dney' from several sources, including ad valorem taxation, [was] used to make the annual

, faciliti&; lease ;;ayments.” School Bd. of Sarasota County, 561 So. 2d at 551.
If, in any year, the District determines hot to appropriate funds to make the annual rental

payments, the Lease Term of all Leases made under the Master Lease Purchase Agreement will
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terminate no later than the end of the District's fiscal year for which the District appropriated
funds to make lease payments. Upon such termination, the District must immediately surrender
and deliver possession of the property to the Trustee as assignee of the Leasing Corporation.
The District surrenders possession only for the remaining period of the Ground Lease but does
not surrender ultimate ownership of the property. At the end of the Ground Lease, the District
regains possession of the property. During such period of the ground lease, the District may
freely substitute other property for the property then controlled by the Leasing Corporation
pursuant to the Ground Lease.

This lease-purchase structure allows the District to maintain full budgetary control in a
fashion identical to that approved in School Board of Sarasota County. The Governing Board
has the freedom to decide anew each year whether to appropriate funds for the lease payments.
In the event the District elects not to appropriate funds it must comply with the lease penalties
and surrender the land to the Trustee. However, here, as in School Board of Sarasota County,
the certificate holders are limited to lease remedies and the annual renewal option preserves the
District's full budgetary flexibility. Since the obligation of the District to make rental payments
never exceeds twelve months, Sectioﬁ 12 of Article VII of the Florida Constitution is never
compromised, even if the District utilizes ad valorem tax receipts to make such rental payments.
The issuance of the COPs in no way violates Article VII, Section 12 of the Florida Constitution.
Id. at 553, see also, e.g., State v. Brevard County, 39 So. 2d 461 (Fla. 1989) (affirming validation
of COPs financing énd rejecting argument that referendum was required).

Defendants attempt to distinguish the District's proposed lease-purchase structure from

the structure approved under School Board of Sarasota County by pointing to the anticipated
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leaseback of the property from the District to U.S. Sugar. This argument is purely a business
consideration to the purchasers of the COPs. Since the leaseback agreement is a permitted
encumbrance, the District retains full budgetary flexibility and its hands are not tied. No
obligation, legal or otherwise would prohibit the District from exercising its non-appropriation
right under the Master Lease Purchase Agreement. The requirementg of Section 12 of Article
VII of the State Constitution and School Board of Sarasota County are satisfied by the District's
proposed structure for the COPs.

(e) The District Has Not Violated Section 373.099, Fla. Stat.

Defendants incorrectly contend that the District is warranting title in violation of Section
373.099, Fla. Stat. The District is merely stating in Section 2.10 of the Master Lease Purchase
Agreement that it will have fee simple title, not that it warrants title to any other party. The
statute only prohibits the District from actually warranting title, and therefore, does not apply to
these facts. '

® The District Is Authorized to Create the Leasing Corporation

Defendants have questioned the District’s authority to create the Leasing Corporation and
its role in the financing. (Trial Tr. vol. VII, 1016-17, Mar. 18, 2009). Because government
entities may create nonprofit corporations for the sole purpose of facilitating a COPs transaction,
the Court rejects defendants’ challenge to the District’s creation of the Leasing Corporation. See
Leon County Educ. Facilities Auth. v. Hartsfield, 698 So. 2d 526, 527 (Fla. 1997).

b. The Impact of Senate Bill 2080.

Even if the Court were inclined to validate the entire $ 2.2 billion in COPs—which it is

not— it may be prohibited from doing so by Senate Bill 2080 (“SB 2080). SB 2080 caps the
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total annual debt service for bonds to twenty percent (20%) of the District’s ad valorem tax
revenue. Senate Bill 2080 was signed by Governor Crist on June 30, 2009. The law became
effective on July 1, 2009, as Chapter 2009-243, Laws of Florida. Section 13 of the new law adds
a new Subsection (5) to Section 373.584 to the Florida Statutes, which now provides:

373.584 Revenue bonds.—

(5)(a) The total annual debt service for bonds issued pursuant to this
section and s. 373.563 may not exceed 20 percent of the annual ad valorem tax
revenues of the water management district, unless approved by the Joint
Legislative Budget Commission.

(b) The Joint Legislative Budget Commission is authorized to review the
financial soundness of a water management district and determine whether bonds

may be issued by a water management district in excess of the limitation provided
in paragraph (a).

(c) A water management district may not take any action regarding the
issuance of bonds in excess of the limitation of paragraph (a) without prior
approval of the Joint Legislative Budget Commission pursuant to joint rules of the
House of Representative and the Senate.

(d) Bonds issued and outstanding before January 1, 2009, are exempt from
this subsection and shall not be included in the calculation of the limitation of

- paragraph (a).
(e) This subsection does not affect the validity or enforceability of
outstanding revenue bonds.

According to the District, the new law does not implicate these bond validation
proceedings because the Governing Board acted in December 2008 and May 2009 before the law
was enacted. While the District concedes that the new legislation places a barrier on the issuance
of bonds, it argues that the Court’s validation of bonds is necessarily different from the District’s

issuance of bonds. As such, the Court’s decision should remain unaffected.
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Because the Court validates bonds in the amount of $650 million (below the amount

permitted by the 20% legislative cap), the Court need not address the applicability of SB 2080 to

these proceedings.’
c. Conclusion

In conclusion, the Court recognizes that it may validate an amount of financing less than
the amount requested by the District. See Nohrr v. Brevard County Educational Facilities
Authority, 247 So. 2d 304 (Fla. 1971); see also Lee County v. State of Florida, 370 So. 2d 7, 8
(Fla. 1979) (“[W]e hold that a circuit court has authority to validate certain portions of a bond
issue and invalidate others. The procedure avoids duplicative effort and has been sanctioned in
the past.”). The parties have conceded as much. (Trial Tr. vol. VII, 1014-15, 1043, Mar. 18,
2009). Because the District has demonstrated a valid public purpose for the acquisition of the
initial 73,000 acres but has failed to do so for the additional 107,000 acres of option land, the
Court validates the amount needed to finance the initial 73,000 acre land acquisition. With
regard to the actual estimated cost, the Court accepts the testimony of Thomas OIlliff, Assistant
Executive Director of the District, who testified that the total cost to the District for the issuance
of the COPs will be approximately $650 million, comprised of the $536 million cost of land plus
transaction costs (issuance and transactional costs and the equivalent amount of one year’s debt
service payment) that are typically included in the financing amount. (Trial Tr. vol. I, 255-59,
July 13, 2009; Trial Tr. vol. VII, 918, July 16, 2009). The Court denies validation in excess of

this amount.

? The Court notes that the State of Florida—through the Offices of various State Attorneys who were present
throughout the entire hearing process— fully concurred with the District’s position with the exception of the
applicability of SB 2080. It was opined that, read conservatively, the Court did not have authority to validate bonds
beyond the 20% legislative cap.
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Accordingly,
IT IS HEREBY ORDERED AND ADJUDGED:

1. Under the Constitution and laws of the State of Florida, the District has the power
and authority to undertake the COPs lease-purchase financing for capital projects, programs and
works of the District comprising the Project in accordance with Chapter 373, Florida Statutes,
including the power to deliver any and all documents, instruments and related agreements, and to
do and cause to be done any and all acts and things necessary or proper to carry out the
transaction contemplated by the COPs lease-purchase financing structure described herein;

2. The proceedings essential to the COPs lease-purchase financing structure, the
Trust Estate pledged for the payment of the COPs, the Governing Board Resolution No. 2008-
1026, the Governing Board Resolution No. 2008-1027, the Corporate Resolution No. 2008-01,
the Governing Board Resolution No. 2008-1109 and the Governing Board Resolution No. 2009-
500A have been properly approved by the District and the Leasing Corporation, respectively,
and are valifi and in conformity with law;

3. The District has the power to undertake the COPs lease-purchase financing for the
purposes of financing for capital projects, programs and works of the District which comprise
Initial Project, in accordance with Chapter 373, Florida Statutes, without the approval of the
electorate in a bond referendum;

4, The District has the power to plan, finance, accjuire, construct, equip and install
capital projects, programs and works of the District, which comprise the Project, including the
River of Grass Acquisition Project and costs associated with the design, construction of facilities

and works of the District, in accordance with Chapter 373, Florida Statutes, in one or more
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stages; and

5. The selection of Deutsche Bank as Trustee for the purposes of carrying out the
duties as required is hereby approved.

6. Said COPs in the aggregate amount of not exceeding $650 million, the
proceedings authorizing the issuance thereof, including the authority of the District and the
Corporation to act, undertake the Project, including the River of Grass Acquisition Project, the
sources of security pledged to the payment thereof, the obligations of the District, the use of the
proceeds thereof for the purposes described herein, ag& the legality of all proceedings in
connection therewith are hereby validated and confirmed.

7. Final judgment is hereby entered in favor of plaintiff~in part.

ORDERED AND ADJUDGED at the Courthouse in Palth Beach County, Florida, this

C; Q day of August, 2009.
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