
































amendment to Article V, Section 11, that was adopted, limiting the JNCs to no
more than six nominees for each vacancy. Thus, the Respondent is wrong in
asserting that Article V, Section 11, is “materially unchanged since the section was
originally added to the constitution...” (Response, page 3.) In fact, this is
precisely the problem.

Once a JNC has nominated six persons, it is without authority to do more.
Indeed, since the constitutional limit on nominees is now set at six, a JNC cannot,
absent evidence of corrupt activity, add more names without removing some
names from the list of lawyers or judges it originally determined to be the six best-
qualified applicants.

Because a constitutional provision is being considered, it is important to
think about the implications of the Governor’s position in constitutional terms:
The thrust of Article V, Section 11, is to remove from the Governor the unbridled
power to make any judicial appointment the Governor favors. The Governor has
only the power to appoint from the list presented.

We can concede Governor Crist’s good motivations and still conceive of a
Governor with less noble instincts. Some examples:

Given the fact that most law students are now women, it is not hard to

envision a future JNC that nominates six women. If a Governor felt there were too



many women on the list, under the radical principle suggested by the Respondent,
that Governor would have authority to dictate a different list to the JNC.

It is equally possible to conceive of a Governor at odds with the judiciary,
who decides to simply refrain from making any judicial appointments, thus
depriving one or more courts of the personnel necessary to function.

The essential point is that the Florida Constitution now restricts the
unhampered discretion that existed before Governor Askew promulgated his
idealistic executive order.

The Constitution places on each JNC the duty to review those who apply
and, from that list, to nominate three to six persons. The JNC should consider all
factors (including diversity) and select no more than six that the JNC considers
best qualified. Section 43.291, Florida Statutes. Here, the JNC for the Fifth
District has fulfilled this obligation and reported specifically that it considered
diversity. Nothing in the record suggests otherwise.

The Governor is now without authority to dictate to the INC.

C. The remedy for the Governor’s failure to adhere to the Constitutional
mandate can be taken only after the time allowed for his performance

expires.

One of the Respondent’s novel arguments is that the Governor, having
ignored the plainly stated time requirements of the Constitution, may not be

compelled to make an appointment after the time has expired. The Response, page
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17, suggests that requiring the Governor to comply with the Constitution will
| somehow render the provisions of the Constitution “essentially meaningless.”

Where the Constitution tells us that a Governor “shall” perform an act, it is
difficult to understand why an order directing that he perform the act renders the
Constitution meaningless.

This argument leads to the conclusion (urged in several ways) that the
Governor’s disregard for the Constitution cannot be the subject of a judicial
remedy.

The Florida Constitution allows the Governor sixty days to make the
appointment from the list of nominees, and no action will lie during those sixty
days. In this case, the Petitioner and the Fifth District Court of Appeal sought
performance by the Governor’s office for several months before instituting action.
Those efforts failed.

D.  The Respondent’s hypotheticals do not provide a basis to ignore the

clear mandate of the Constitution, especially because there are
adequate remedies if a JNC should act for “nefarious reasons.”

The Respondent’s argues that a ruling for Petitioner will “yield absurd
consequences.” (Response, page 18.) The Respondent’s illustrations show
imagination, but not an appreciation of JNC dynamics. First, the Governor has
enormous power over the membership of the INCs. Second, the commissions

operate with a degree of transparency quite beyond that in existence four decades

11



ago when a Governor could simply consult his political allies and make the
appointment. The very fact that the decision on nominees now is made by a group
rather than an individual gives considerable practical protection against the types
of activity conjured up in the Response.

If members of the JNC should be guilty of “malfeasance” as suggested by
Respondent (page 20), or act for “nefarious reasons” (page 19), or embark on any
of the corrupt activity suggested in the Response, the Governor has power of
suspension and removal under Article IV, Section 7, Constitution of Florida. The
Respondent acknowledges that power but suggests that, if mandamus is granted in
this case, it would somehow have to be granted because there had been foul play.
A list produced through a corrupt process is a void list.

Requiring the Governor to adhere to the Constitution where there is not even
a hint of malfeasance or nefarious conduct hardly destroys the Constitutional
arrangements.

Should any of the situations envisioned by the Governor ever arise, the
Court in such cases could simply refuse to issue a writ of mandamus. In the
absence of some exceptional set of facts, the Governor is obligated to make the

judicial appointment from the list submitted.
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II.
THIS MATTER SHOULD BE PROMPTLY RESOLVED
SO THAT THE JUDICIAL POST, NOW VACANT FOR ALMOST
FOUR MONTHS, CAN BE FILLED.

The Respondent frequently asserts argument about the intention of the
drafters of Article V, yet the Response ignores the importance given by those
drafters to the issue of adequate judicial resources. This is evident in the history of
the 1972 revision of Article V, where the Legislature was attempting to escape
from the old provision setting up one circuit judge for every 50,000 Floridians.

This motivation is also revealed in the drafting of Article V to allow the
creation of judgeships as necessary and even in the unique provisions of Article V,
Section 9 (“Determination of number of judges”), which sets up a novel procedure
to assure that issues of judicial resources are raised.

Although this Court has not often dealt with the INC process, it has
expressed itself on the issue of judicial vacancies. [In re Advisory Opinion to the
Governor (Judicial Vacancies), 600 So. 2d 460 (Fla. 1992), brought to the Court
issues relating to a judicial vacancy and, in rendering its opinion, the Court stated:

Vacancies in office are to be avoided whenever possible. We are

confident that the framers of article V intended that the nominating
and appointment process would be conducted in such a way as to
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avoid or at least minimize the time that vacancies exist. Judges are
encouraged to and do submit their resignations, to be effective in the
future, at a time that permits the process to proceed in an orderly
manner and keep the position filled.

Id. at 462 (emphasis added).
Here, Judge Pleus submitted his resignation on September 2, 2008, and was
thanked by the Governor. The Fifth District JNC did its work promptly. It only

remains for the Governor to fulfill his responsibility under the Constitution.

CONCLUSION

The Respondent's extravagant claim of immunity from any judicial oversight
raises important questions. If mandamus cannot reach the Governor, does this
doctrine also foreclose writs of prohibition and quo warranto?

If there is no remedy, what happens to the Constitution? Surely, the
Governor does not intend to operate entirely above the law.

Equally troubling is the claim of a right to direct the operation of judicial
nominating commissions. Although the Governor already has vast power over the
membership of the nominating commissions, the claim of Respondent is that he
should be able to displace their judgment. In effect, this position renders the
nominating commission process a nullity.

To avoid the displacement of the INC process by a Governor’s assertion of

control over names submitted, and to assure the completion of a constitutional
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process, the Petitioner respectfully requests the Court to issue the Writ of

Mandamus.
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