IN THE SUPREME COURT OF THE STATE OF FLORIDA

IN RE AMENDMENTSTO UNIFORM ) CASE NO.: SC96726
GUIDELINESFOR TAXATION )
OF COSTS )

AMENDED REPORT OF THE CIVIL PROCEDURE RULES
COMMITTEE ON REVISED UNIFORM GUIDELINESFOR TAXATION
OF COSTSINCIVIL ACTIONS

Pursuant to the Supreme Court of Florida's Order of March 8, 2001, on the
Amendments to Uniform Guidelines for Taxation of Costs, The Florida Bar Civil
Procedure Rules Committee continued its analysis of the guidelines. The Supreme
Court stressed that the Guidelines “should reflect a policy of reducing the impact of
costs upon parties, with the ultimate aim of decreasing the overall costliness of
litigation. . . . We must maintain the focus on having costs as low as the bounds of
justice will permit.”*

As directed by the Supreme Court, the Committee, through its subcommittee,
solicited comments from a broad spectrum of entities.? The subcommittee also
reviewed virtually all published Florida appellate decisions addressing the Uniform
Guidelines for Taxation of Costs, as well as collecting and considering the
approaches of the other forty-nine (49) states and federal guidelines. Finally, the
subcommittee al so analyzed the previouswritten filings by variousindividualswhen
the proposed Guidelines were initially published in November 1999.

Inaddition to the appellate case law and statutory information, additional legal
themes were also considered. Chief among those was the importance of making the
prevailing party whole.® Also important was simplifying the application of the

!Amendments to Uniform Guidelines for Taxation of Costs, 794 So. 2d 1247 (Fla. 2001).

2Submissions were received from, among others, The Florida Chapter of the American Board of Trial Advocates
(FLABOTA) and the Trial Lawyers Section of The FloridaBar. The subcommittee believesthe Trial Lawyers proposal
was more confusing than the proposal the full committee approved, and believes our proposal more closely meets the
goals of the Florida Supreme Court, to reduce the cost of litigation (the Trial Lawyers proposal would potentially
increase it) and simplify the application of the guidelines so the parties may better estimate what their costs might be.

See Mikes v. City of Hollywood, 687 So. 2d 1381, 1384 (Fla. 4th DCA 1997).




guidelines so that litigants may predict with greater accuracy the likely aggregate
costs.* Moreover, in attempting to satisfy the Supreme Court’s request, the
subcommittee confronted the strain between decreasing the overall costliness of
litigation versus simultaneously attempting to make the prevailing party whole.’

From the outset, the subcommittee agreed that the trial court should maintain
broad discretion to assess costs.® In exercising its discretion, the trial court should
consider and reward utilization of innovative technologies by a party which
subsequently minimizes costs;, and reduce the award when use of innovative
technologies would have resulted in lowering costs.

Furthermore, the subcommittee agreed that the standard utilized by the trial
court in reviewing requests for taxation of costs should be slightly revised from
“reasonable” to “reasonably necessary.” This revision adds the requirement that
reasonabl e costs be “ necessary,” at the time the action was taken, to either defend or
prosecute the case.” Unless otherwise expressly indicated, the movant possesses the
initial burden of showing that the requested cost was reasonably necessary.®

Based on the subcommittee’s research and suggestions, the Civil Procedure
RulesCommittee, by avoteof 42-0, recommendsthat the existing Statewide Uniform
Guidelines for Taxation of Costs in Civil Actions be replaced with the following,
which also appearsin the Appendix in legidative format with the footnotes del eted:

‘See Whitev. Steak and Ale of Florida, Inc., 816 So. 2d 546 (Fla. 2002); City of Jacksonvillev. Brooks, 823 So. 2d 184
(Fla. 1st DCA 2002).

®See Caceres v. Physicians Protective Trust Fund, 489 So. 2d 869 (Fla. 3d DCA 1986).

®SeeBorjav. Nationsbank of Fla., N.A., 730 So. 2d 799 (Fla. 3rd DCA 1999); Centex-Rooney Constr. Co., Inc. v. Martin
County, 725 So. 2d 1255, 1262 (Fla. 4th DCA 1999); Madisonv. Midland Nat'l Lifelns. Co., 648 So. 2d 1226 (Fla. 4th
DCA 1995); State Farm Fire & Cas. Co. v. Oskierko, 334 So. 2d 61 (Fla. 3d DCA 1976); Foley v. Peckham, 256 So.
2d 65 (Fla. 3d DCA 1971); Winn Dixie Stores, Inc. v. Vote, 463 So. 2d 459 (Fla. 2d DCA 1985); Crane v. Stulz, 136
So. 2d 238 (Fla. 2d DCA 1961).

"See King v. Nat'| Sec. Fire and Cas. Co., 656 So. 2d 1338, 1339 (Fla. 4th DCA 1995); Buyer Fin. Corp. v. Oliveros,
196 So. 2d 451 (Fla. 3d DCA 1967); Emigh v. Tinter, 108 So. 2d 913 (Fla. 3d DCA 1959).

8Thus, unless otherwise indicated, there would be a logical presumption that the cost shall be taxed. See Gray v.
Bradbury, 668 So. 2d 296, 298 (Fla. 1st DCA 1996); Kendall Racquetball Invs., Ltd. v. Green Co., Inc. of Fla., 657 So.
2d 1187 (Fla. 3d DCA 1995); Powell v. Barnes, 629 So. 2d 185, 186 (Fla. 5th DCA 1993).




STATEWIDE UNIFORM GUIDELINES FOR
TAXATION OF COSTSIN CIVIL ACTIONS

l. Litigation Costs Which Shall Be Taxed.

A. Depositions

1. The original and one copy of the deposition and court reporter’s
per diem for all depositions, unless the objecting party shows it
was not reasonably necessary.’

2. Theoriginal and/or one copy of the video deposition and the cost
of the services of atechnician for video depositionsused at trial,
unlessthe objecting party showsit was not reasonably necessary.

3. Telephonetoll and video conferencing chargesfor the conduct of
telephone and video depositions unless the objecting party
demonstratesthat the depositions were not reasonably necessary.

B.  Documents and Exhibits
1. The costs of copies of documents admitted (in lieu of “actually
cited”) with the court, which assist the court in reaching a
conclusion.
2. The costsof copiesobtained in discovery, evenif the copieswere
not used at trial, unless an objecting party demonstrates that the
copies were not reasonably necessary.™

C.  Expert Witnesses
1. A reasonable fee for deposition and/or trial testimony, and the
costs of preparation of any court ordered report.™

9See Nowel v. Broward Gen. Med. Ctr., 725 So. 2d 438, 439 (Fla. 4th DCA 1999); Southeast Fla. Cable, Inc. v. Islandia
| Condo. Ass'nlinc., 661 So. 2d 91, 92 (Fla. 4th DCA 1995); Balsecav. CalliesElec., Inc., 566 So. 2d 322 (Fla. 3d DCA
1990); Mainlands of Tamarac by Gulf Unit No. Four Ass'ninc. v. Morris, 388 So. 2d 226 (Fla. 2d DCA 1980); Fatolitis
v. Fatolitis, 271 So. 2d 227 (Fla. 2d DCA 1973); Vote, 463 So. 2d at 460. But see Schnier v. Barnett Bank of S. Fla.,
N.A., 595 So. 2d 143 (Fla. 3d DCA 1992).

19See Martin v. Marlin, 528 So. 2d 943 (Fla. 3d DCA 1988) Keener v. Dunning, 238 So. 2d 113, 114 (Fla. 4th DCA
1970). But see In re Estate of Williams, 771 So. 2d 7 (Fla. 2d DCA 2000); State Farm Mut. Auto. Ins. Co. v. Sampaio,
374 So. 2d 617, 618 (Fla. 4th DCA 1979).

YEppler v. Tarmac Am., Inc., 695 So. 2d 775, 777 (Fla. 1st DCA 1997); Hyster Co. v. Stephens, 560 So. 2d 1334, 1337
(Fla. 1st DCA 1990); Conboy v. City of Naples, 230 So. 2d 476 (Fla. 2d DCA 1970); Fla. R. Civ. P. 1.390(c). But see
§92.231, Fla. Stat. (2002); Seabrooks v. Winn Dixie Stores, Inc., 745 So. 2d 1039 (Fla. 1st DCA 1999); Wuesthoff
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D. Witnesses
1. Costs of subpoena, witness fee, and service of witnesses for
deposition and/or trial .*2

E.  Court Reporting Costs Other than for Depositions
1. Reasonable court reporter’'s per diem for the reporting of
evidentiary hearings, trial and post-trial hearings.™

F. Reasonable ChargesIncurred for Requiring Special Masters, Guardians
Ad Litem, and Attorneys Ad Litem

1. Litigation Costs That May Be Taxed as Costs.

A. Mediation Fees and Expenses.
1. Costs and fees of Mediator.

B. Reasonable Travel Expenses'
1.  Reasonabletravel expenses of attorney.™
2.  Reasonabletravel expenses of expert.'®
3. Reasonable travel expenses of witnesses.

[11. Litigation Costs That Should Not Be Taxed as Costs.

A.  TheCostof Long Distance Telephone Call swith Witnesses, both Expert
and Non-Expert (including conferences concerning scheduling of

Mem'l Hosp. v. Tapia, 687 So. 2d 1370, 1371 (Fla. 1st DCA 1997).

12See §§ 92.142 & 92.151, Fla. Stat. (2002).

3See Waller v. Baxley, 565 So. 2d 808 (Fla. 2d DCA 1990); Abrahamv. S.N.W. Corp., 549 So. 2d 776 (Fla. 4th DCA
1989); Schumacher v. Wellman, 415 So. 2d 120, 122 (Fla. 4th DCA 1982); Weissv. Turtletaub, 386 So. 2d 1245 (Fla.
3d DCA 1980).

“Travel expenses are defined as reasonable costs when traveling in excess of 100 miles from the expert’s and/or
attorney’s principal place of business. Travel expenses do not include the expert’s and/or attorney’stime.

5See Barnesv. City of Dunedin, 666 So. 2d 574 (Fla. 2d DCA 1996); C.B.T. Realty Corp. v. St. Andrews Cove| Condo.
Ass'n, Inc., 508 So. 2d 409 (Fla. 2d DCA 1987). But see Beyel Bros., Inc. v. Lemenze, 720 So. 2d 556 (Fla. 4th DCA
1998).

1See C.B.T. Realty, 508 So. 2d at 411.



depositions or requesting witnesses to attend trial).
Any Expenses Relating to Consulting But Non-Testifying Experts.

Cost Incurred in Connection with Any Matter Which Was Not
Reasonably Calculated to Lead to the Discovery of Admissible
Evidence.

Travel Time.
1. Travel time of attorney(s).
2. Travel time of expert(s).

The proposed amendments have been published in the Bar News and on the
Bar’ swebsite, and the period for comment isover. Commentsreceived are appended
to this report. The committee’ s responseis as follows:

1.

Asto Henry Trawick’s comments:

a “Evidentiary” should not beadded. Thecommitteeconsidered and
rejected limiting the reimbursement for the use of court reporters; the
consensuswasthat these costs should be extended to post-trial hearings.
Post-trial hearingsare extremely important becausethey set the stagefor
appellate review. If a party makes a legal argument without a court
reporter being present, a question may arise as to what was argued and
what was waived. Some committee members believed relmbursement
should be available for costs of al hearings, but the majority believed
reimbursement for evidentiary hearings should be limited pretrial, but
not post-trial.

b. Itisnotedinfootnote 14 that thetravel expensesinI1(b)(1) do not
include the attorney’ stime. That is, while the attorney’ stimeis part of
his or her fee, shelter and gas are not. Furthermore, travel expenses are
only reimbursed under that guidelineif the attorney traveled more than
100 miles, so thereissomelimitation on the amount that could be taxed.
As to T. Rankin Terry’s comments. The committee mentions in the
preamble to the proposed guidelines that there were two divergent
themes or goals. to make a party whole, while also attempting to
decrease the overall cost of litigation. Neither goal can be completely
satisfied. To make a party whole is to necessarily drive up the cost of



litigation. So the proposal is a balancing of the two goals.
3. Bill Wagner's suggestions would best be considered by the full
committee, if the court so directs.

TheFloridaBar Board of Governorsvoted on April 2, 2004, by avote of 37-0,
to approve the proposed amendments. The Committee respectfully requeststhat this
Court adopt these proposed amendmentsto the Statewide Uniform Guidelinesfor the
Taxation of Costsin Civil Actions.



Respectfully submitted , 2004.

ROBERT N. CLARKE, JR. JOHN F. HARKNESS, JR.
Chair, Civil Procedure Rules Committee  Executive Director
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Keith H. Park, Law Offices of Keith Park, Ste 200, 2240 Palm Beach Lakes Blvd,
West Palm Beach, FL 33409, Daniel K. Bean, Holland & Knight, LLP, P.O. Box
52687, Jacksonville, FL 32201-2687, Bill Wagner, 601 Bayshore Blvd, Ste 910,
Tampa, FL 33606, William E. Hahn, Hahn, Morgan & Lamb, 2701 North Rocky
Point Dr., Ste. 410, Tampa, FL 33607, Henry Trawick, P.O. Box 4009, Sarasota, FL
34230-4009, T. Rankin Terry, 2121 McGregor Blvd., Ft. Myers, FL 33901-3494, and
Kelly Hamer, 307 NW 3d St., Ocala, FL 34475-6638, this_ day of ,
2004.



STATEWIDE UNIFORM GUIDELINESFOR TAXATION OF COSTSIN
CIVIL ACTIONS
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Litigation Costs Which Shall Be T axed.

A. Depositions

1.

The origina and one copy of the deposition and court reporter’s

per diem for all depositions, unless the objecting party shows it
was not reasonably necessary.
The original and/or one copy of the video deposition and the cost

of the services of atechnician for video depositionsused at trial,
unlessthe objecting party shows it was not reasonably necessary.
Telephonetoll and video conferencing chargesfor the conduct of

telephone and video depositions unless the objecting party
demonstratesthat the depositions were not reasonably necessary.

B. Documents and Exhibits

1.

The costs of copies of documents admitted (in lieu of “actually

cited”) with the court, which assist the court in reaching a
conclusion.
The costs of copiesobtained in discovery, evenif the copieswere

not used at trial, unless an objecting party demonstrates that the
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copies were not reasonably necessary.

C. Expert Witnesses

1. A reasonable fee for deposition and/or trial testimony, and the

costs of preparation of any court ordered report.

D. Witnesses

1. Costs of subpoena, witness fee, and service of witnesses for

deposition and/or trial.

E. Court Reporting Costs Other than for Depositions

1. Reasonable court reporter’s per diem for the reporting of

evidentiary hearings, trial and post-trial hearings.

F. Reasonable Charges|ncurred for Requiring Special Masters, Guardians

Ad Litem, and Attorneys Ad Litem

Litigation Costs That May Be Taxed as Costs.

A. M ediation Fees and Expenses.

1. Costs and fees of Mediator.

B. Reasonable Travel Expenses.

1. Reasonabl e travel expenses of attorney.

2. Reasonable travel expenses of expert.

3. Reasonabl e travel expenses of witnesses.

Litigation Costs That Should Not Be Taxed as Costs.

A. TheCostof LongDistance Telephone Callswith Withesses, both Expert

and Non-Expert (including conferences concerning scheduling of
depositions or requesting withesses to attend trial).

B. Any Expenses Relating to Consulting But Non-Testifying Experts.

C. Cost Incurred in Connection with Any Matter Which Was Not

Reasonably Calculated to Lead to the Discovery of Admissible

15



Evidence.

D. Travel Time.

1. Travel time of attorney(s).

2. Travel time of expert(s).
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