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STATEMENT OF THE CASE AND FACTS

This is an appeal from a resentencing proceeding follow ng

this Court’s decision in Merck v. State, 664 So.2d 939 (Fla. 1995)

which affirmed the adjudication of guilt for Merck’s first degree
nmur der of James Ant hony Newt on.'?

At the resentencing proceedi ng eyewi tness Katherine Sullivan
again identified Merck in court as the man who killed her friend
JimNewton (Vol. XIl, R 469). During a confrontation at 2: 00 A M
in the Gty Lites parking lot, appellant and his conpanion were
sarcastic, apologizing for |eaning against her car. She
congratulated victim Newton on his birthday and appellant said
sonething |ike congratu-fucking-lations. Appellant tried to get
the victimto fight with him but Newton said he was not going to
fight. The victimwas called a pussy, appellant took off his shirt
and said he woul d teach Jim“howto bl eed”. Merck reached into the
passenger side of the car, funbled around the passenger seat,
returned holding his hand down to the side and charged at the
victimthrow ng punches. The victimstood there and put his arns
up. The witness noticed bl ood spots every tine he got punched. At

one point Sullivan saw a glint of silver fromthe streetlight and

1At a notion in limne hearing the trial court granted a defense
nmotion precluding evidence that the victim was celebrating the
birth of his newchild, despite the state’s reliance on the victim
i npact provision, F. S 921.141(7) and Wndomv. State, 656 So.2d
432 (Fla. 1995) (Vol. IX, R 17-21).

1



thought it was a knife (Vol. XIl, R 474-480). Sul livan stated
that appellant’s friend had thrown him the car keys, and Merck
caught them five to ten feet away. The friend said nice catch
Troy and appell ant responded don’t use ny real nane (Vol. Xil, R
488). Sullivan testified that Merck was able to wal k and tal k okay
(Vol. XIl, R 489). Subsequently, on a proffer, she indicated she
wasn’'t really paying any attention to what Merck’s conpani on was
sayi ng al t hough she did hear himwarn the victi mthat appel | ant was
serious (Vol. XIl, R 498). The conpanion had a different body
build, was taller and thinner. The stabber had a southern accent
(Vol. XIl, R 500). As between Merck and conpani on Neil Thonas,
appel l ant was the shorter one, had droopy eyes and was the one who
did the stabbing. She had been able to select both Merck’s and
Thomas’ photos froma sheriff’s office photopack and she coul d tel
the difference between the two nen (Vol. X1, R 502-506).

Donald Ward also saw the assailant stab the victimin the
m dsection four to six tinmes and when the victimfell saw a big
three inch cut in his neck. Prior to the attack the stabber had
sai d Happy Birthday to the victimand used his |l eft hand to hold or
hug Newton and used the right hand to stab him (Vol. XII, R 511-
515). Security man Janes Carter got the tag nunber of the

departing car after Sullivan told him Newton was being stabbed.



They tried to stop the bleeding and the victi mwas noving around,
coughi ng up bl ood and nbaning (Vol. XIlI, R 517-519).

Nei | Thomas, appellant’s conpanion at the City Lites the night
of the hom cide, had met Merck a few weeks before the incident
(Vol. XIl, R 528). He identified Exhibit 22, appellant’s hunting
knife and testified they had bought a little red Bobcat from
Merck’ s brother (Vol. XII, R 528-533). They decided togoto City
Lites after getting free drink passes, arriving at about 10:00 or
10: 30 and staying until closing tine around 2:00 A M Thomas
estimated he had five or six beers and a couple of shots while
there and Merck probably about the same (Vol. X1, R 534-537).
Appel ant was not showi ng any obvious signs of inpairnment by
closing tinme, no trouble standing, walking or talking. They did
not know t he victi mand had not had any contact with himin the bar
(Vol. XI'l, R 537-540). After closing, they all spilled into the
parking |l ot. Appellant and Thomas were | eani ng up agai nst the bl ue
car and a female voice called out to get off the car. Appellant
replied sarcastically excuse ne. When the victim made a remark
about why don’t you get off the girl’s car, Thomas responded that
you |l ook like a real pussy. The victimsaid yeah, I'’m a pussy.
Appel | ant becane very agitated, started taking off his shirt and
headed around the side of the car and said I'll show you a pussy.

Merck went to the passenger side of the Bobcat and threw his shirt



in. Thomas had wal ked to the driver’s side and was standi ng next
toit. Thomas turned and told the victimyou' d better go ahead and
haul ass and get out of here because you'll get a serious beating
(Vol. X1, R 541-546). Appel l ant ran around the Bobcat, ran
around the blue car to where the victimwas standing, grabbed him
around the neck and started punching him for fifteen to twenty
seconds. The victimdidn't do anything to provoke, didn’t fight
back and never knew what hit him  Appellant headed back to the
car, Thomas noticed the victim over the hood and his dark shirt
| ooked wet. Thomas didn't notice appellant with a knife but during
the fight heard a poppi ng sound Ii ke sticking a screwdriver through
a piece of carpet. Appellant told himit was tinme to go. Thomas
had no i dea Merck was going to produce a knife and do what he did.
He becane suspici ous when Merck seened to be conceal i ng sonet hing
in his hand as he wal ked back to the car. They got in the car and
Thomas drove away. Thomas asked Merck if he had stabbed the guy;
appel lant held up his hand and as they went under a streetlight
Thomas coul d see appel |l ant hol ding a knife and his entire hand was
covered with blood. Merck said “l fucking killed him if | didn't
kill him [I’'ll go back, find himin the hospital and finish the
job” (Vol. XiI, R 547-554). Appel lant told Thomas if anything
happened he would kill Thomas’ grandnother and reiterated that it

was beautiful -- that he got the guy, was sticking him grabbed him



by the hair and threw his head back, stuck the knife in the side of

his neck and twisted it. Wen he pulled it out, the blood squirted
fromthe neck like a squirt gun. Merck related that to nake sure
he slit him across the throat a couple of tines. He said he' d
teach the victim not to nmess with ny road dog (a friend or
conpanion). Thomas stayed with him because he felt |ike he had
been involved in a killing and was in fear for his life from
Merck’ s threats. They abandoned the car and ran across a field and
streets; appellant had no trouble running. They went to a bow ing
alley and Merck beat himin a gane of pool at about 3:00 A M

Subsequent | y, at the notel Merck relived the hom cide,

denonstrating the notions five or six times (Vol. XIl, R 554-561).

Appel l ant never indicated any problem recalling the incident.

Thereafter, Thonas nanaged to call his grandnother and told her he
had a problem Police tracked dowmn Merck and Thonas at the hotel

(Vol. XI'l, R 561-564). Thomas stated that he had not been charged
by the state with any crine for this incident; he didn't know what

Merck had done until driving away (Vol. XI, R 582).

Deputy sheriff Charl es Vaughn arrived at the abandoned Bobcat
at about 4:40 A M on COctober 11, 1991 in the parking lot of an
apartnent conplex. He saw the tag and knife inside the car which
hel ped | ocate the owner of the car and determ ned its possessi on by

Merck and Thomas. After obtaining a search warrant for the car



the Exhibit 22 knife was renoved fromthe front passenger seat of
the red Bobcat (Vol. X1, R 595-599).

Det ective Nestor was i nvolved in the hom ci de i nvestigati on of
victimJimNewton, received information that Merck was staying in
a notel and others responded to arrest him(Vol. X111, R 600-601).

The state introduced certified copies of judgnents and
sentences. Exhibit 12 was a judgnent and sentence for one count of
robbery by Merck in Pasco County Case No. 89-1617. Exhibit 8 was
a conviction for robbery with a deadly weapon in Mari on County Case
No. 89-786. Exhibit 9 was a conviction for robbery wwth a deadly
weapon in Lake County Case No. 89-383. Exhibit 10 was a robbery
with a deadly weapon in Lake County Case No. 89-384 and Exhibit 11
was a robbery with a deadly weapon in Lake County Case No. 89-385
(Vol. XIll, R 610-611).

Nat han Dudeck, a store clerk at Farm Stores in Pasco County,
testified that Merck put a knife to his throat and robbed hi m of
sixty to sixty-five dollars (Vol. XI1l, R 611-614). Probati on
of ficer Darryl Jacobs identified the Exhibit 13 probation order and
testified that he went over the rules of probation wth appellant
who testified that Merck was on probation for robbery with a weapon
and identified appellant in court (Vol. X, R 629-633).

The defense proffered the testinony of Neil Thomas and Thomas

Nestor out of the jury’'s presence. Thonmas stated he was 5" 10" with



a 36" wai st and he and Merck coul d not wear the sanme size pants; he
could not fit into the size 30 Exhibit 21 pants introduced in the
prior guilt phase trial (Vol. XIlI, R 637-641). The state
proffered that FBI agent Merkins found DNA fromthe victinm s bl ood
on those pants and that Merck had testified in the earlier trial he
wore those pants (Vol. XlIl, R 642). Nestor stated that he | ooked
t hrough the vehicle for itenms of evidentiary value and he did not
retain in evidence a pair of khaki pants upon determ ning there was
no blood on them (Vol. XiIl, R 650-658).

The state call ed forensi c pathol ogi st Dr. Robert Davis who was
board certified in four different areas (Vol. XIV, R 675). Davis
aut opsi ed Newt on, aged twenty-five, 59" and 188 pounds. The
victim had multiple stab wounds (Vol. XV, R 684-685). The
W t ness descri bed vari ous stab wounds four and one-hal f i nches deep
i ncluding those to the head and neck area (Vol. XIV, R 688-698).
One wound went not only through the ear but through the skin on the
side of the scalp and through the entire thickness of scalp -- it
required a degree of force. The wound on the side of the neck was
the nost serious wound, got the major vessel in the left side
carrying arterial blood to the brain. Dr. Davis described the
tw sting of the knife in the neck wound (Vol. XIV, R 698-706). He
descri bed seven stab wounds. An external exam nation disclosed an

i nci sion on the neck, abrasions, superficial cuts and al so wounds



consistent with defensive wounds (Vol. XIV, R 708-710). Victim
Newt on had a bl ood al cohol level of .18 grans per deciliter, a
person woul d be affected by this | evel of al cohol but not enough to
render him unconsci ous. It would not render him incapable of

feeling any pain. Al cohol is an inefficient anesthetic. Dr. Davis
estimated the range that the victim would |ose consciousness
between two and five mnutes if all the wounds were inflicted
within a mnute of each other, and if unattended or untreated death
would result in five toten mnutes. There were at |least thirteen
stab wounds that he found. The blade was nore than four and %
inches and |l ess than five inches (Vol. XIV, R 711-715). He felt

t he neck wound was consistent with a tw sting wound (Vol. XV, R

737).

Def ense wi tness toxicologist Ronald Bell estinmated the bl ood
al cohol content of both Merck and Neil Thonmas based on testinony of
their weight and the anount drank and opined that Thomas’ |eve
would be .15 and Merck .21 (Vol. XV, R 752-754). On cross
exam nation he thought Merck’ s range woul d be between .16 and . 26,
an average of .21, that a person who had devel oped a tol erance and
that people with a .2 blood al cohol |evel who are tol erant woul d
not di splay synptons of intoxication wal king across the room (Vol.
XV, R 758-763). Dr. WIlley, a pathologist, opined that

consciousness was lost rapidly wwthin a mnute (Vol. XIV, R 774)



but on cross-exam nation admtted that he was not board certified
in forensic pathology (Vol. XIV, R 775), could not renenber doing
an autopsy in forensic circunstances and it had been thirty years
since he worked in the nedical examner’s office (Vol. XIV, R 776-
780). He conceded that a better way to determne if the victi mwas
conscious if other people were talking to himor talking to the
peopl e who were with himat the tinme (Vol. XIV, R 780).

Stacey France, appellant’s thirty-five year old paral egal
sister, testified that her nother is Lois Merck and her dad was
Jess Whitmre who has been dead for |ast seven years. She stated
several nen cane to the house when her nother becanme pregnant with
Troy and slept wth several different people. Her father was an
al coholic and the parents fought violently (Vol. XIV, R 796-800).
Her nother saw Hubert Merck while still married to Jess and when
parents split she becane nore serious with Hubert. Appellant was
born in 1972, and nother was not faithful when Hubert went to
Vietnam Her nother was upset about being pregnant w th appell ant
and tried to | ose the baby before birth. Hubert knew the baby was
not his and left. He did not act like a father to appellant.
Appel  ant was brought up in violence, as was the wtness. The
W tness conceded that despite her problens she has not been

arrested (Vol. XIV, R 800-830).



Appellant’s sister Roberta Crowe Davis testified that her
father Jess Wiitm re was an al coholic but is now dead and descri bed
how Hubert Merck woul d see her nother when Jess wasn’t around, that
Hubert and Lois eventually married and whil e he was gone she becane
pregnant with Troy. Hubert |eft when he found out it wasn't his
child. She and her sister Stacy took care of appellant; there was
no |l ove fromthe nother who beat appellant and the wtness. Ray
Price gave the child liquor to stop his crying and to go to sl eep.
The witness | oved her brother (Vol. XV, R 838-852).

Appel lant’s aunt Kathleen Eller testified that Lois tried to
get rid of the baby because she didn’t want Hubert to know she was
pregnant. (At a bench conference defense counsel announced that he
was not attenpting to get into fetal al cohol syndrone.) (Vol. XV,
R 855-861). The witness clainmed the nother was nean to appel | ant,
would hit him wth anything she got her hands on, the wtness
didn’t know who the father was; sonetinmes Lois treated appellant
nice (Vol. XV, R 862-866).

Merck’ s cousin Shane Eller, aged twenty-three, testified that
appel lant’ s nother was abusive to Troy, they lived in a trailer
park 150 yards fromhi mand they saw each other every day. He only
saw one occasi on i n which appel | ant drank al cohol (Vol. XV, R 866-

872).
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Appel lant’ s cousin twenty-year-old Jason Eller, a student at
a Christian college for students |ooking for sonething spiritual,
testified that he was brought up in a bad, poor but non-abusive
envi ronnent and that ot her kids picked on appell ant because of his
eyes. Eller’s nother placed himin a Christian-based school and he
| earned there is another environnment out there that you can care
for (Vol. Xv, R 872-880). The defense played a videotape
deposition of Nancy Pate (Vol. XV, R 884). Pate was a schoo

psychol ogist in South Carolina and nmet Merck when he was seven

years old (Vol. Il, R 313). She noticed his drooping eyelids
(Vol. Il, R 317), gave him tests and concluded he needed a
structured classroom setting (Vol. 11, R 319). He manifested
strong anti-social tendencies (Vol. Il, R 323). Shere-tested him

two or three years | ater and he gave socially i nappropri ate answers

(Vol. Il, R 323-329). He had anti-social tendencies, problens
getting along at schools (Vol. Il, R 330). Merck had an average
| evel of intelligence (Vol. Il, R 333). She had noted that he
often talks of violence (Vol. Il, R 337). This wtness did not
have a degree in psychology but in reading education (Vol. 11, R

338). A teacher, George A bon, testified that when Merck was about
ten or twelve years old he had a poor self-concept and hi s behavi or
and grades inproved at the Collins’ Children’s Hone. He's had no

contact with imsince the sixth grade (Vol. XV, R 885-896).
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Soci al worker Joyce Flowers described appellant’s nother as
uncooperative and woul d say negative things about him Appellant
was becom ng nore physically aggressive with his nother; his
behavi or seenmed to inprove during the tine he was at the Collins
Honme (Vol. XV, R 899-912).

Anne Rackl ey and her husband founded the Collins Honme to help
children and their famlies. She testified appellant’s nother
| acked parenting skills. H's grades inproved at the Collins Hone
during his eight nonths there but she could not dissuade Merck’s
not her fromtaking himback to North Carolina. She had no contact
wi th himsince 1983 except for one tel ephone call in 1991 (Vol. XV,
R 912-930). Therapeutic foster parent Linda Schnei der who had a
tenporary hone for children who have special problens described
appel l ant at age fourteen as well-behaved, personable and a good
sense of hunor. She planned for his nother to neet at the hospital
for appellant’s eye surgery and Ms. Merck seened uncooperative and
there was a | ot of negative interaction between appellant and his
not her. She hadn’t seen Merck since he was fourteen but he seened
to behave like a normal kid, with normal intelligence and well -
behaved in school (Vol. XV, R 930-937).

Prior to the testinmony of Kathleen Heide, the trial court
limted the prosecutor’s cross-exam nation of Heide: (1) not to

menti on defendant was adjudicated delinquent of any juvenile
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offense, (2) Ilimted any reference to fact that defendant spent
time in juvenile reform school and showed no renorse for this
i ncident, (3) regarding the shooti ng of Fawn Chastai n that occurred
when Merck was a juvenile (Vol. XVI, R 954-955). The prosecutor

relied on Jones v. State, 612 So.2d 1370 (Fla. 1992) and Miehl eman

v. State, 503 So.2d 310 (Fla. 1987) in support of its urging ful
cross-exam nation for the bases of the witness’ opinion (Vol. XV,
R 953) and pointed out that in her lengthy report and deposition
Hei de tal ked of appellant’s crimnal history (Vol. XVI, R 962-
966). Dr. Heide admtted that she had considered Merck’s juvenile
hi story of offenses (Vol. XVI, R 973). She considered Merck’s
juvenile history anmong his |life experiences for her concl usions.
She devoted two and a half to three pages of her report to
catal oging Merck’s juvenile and adult crimnal history (Vol. XVI,
R 976-980). The prosecutor reiterated his objection to the
[imtation on the scope of his cross-exam nation (Vol. XVI, R 993-
994).

Kat hl een Heide, a crimnologist |licensed as a nental health
counsel or and who had appeared on Sally Jesse Raphael, Geral do, and
Maury (Vol. XVI, R 996, 1018), stated on voir dire that she has a
Bachel or’ s degree in psychol ogy, did not have a Master’s degree in
psychol ogy and was not a |licensed psychol ogi st and was not al |l owed

by law to refer to herself as a psychol ogist and did not have a
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Ph.D. in psychology and was not allowed to call her report a
psychol ogi cal report or hold herself out as a |licensed psychol ogi st
(Vol . XVI, R 1023-1025). She was allowed to testify. VWhile not
hol di ng herself out as a psychol ogist, she did an assessnment of
Merck and found himpleasant and oriented to reality. She opined
that there were seven |l evels of hierarchical devel opnent and that
Merck had not reached level 4 (Vol. XVvI, R 1030-1038). The
W tness described his rejection by tw fathers, the chem cal
dependency of parents, Merck’s physical and enotional negl ect when
grow ng up and exposure to violence, his hyperactivity, placenent
inthe Collins Hone for Children, his boredomw th school which | ed
to her categorizing of fourteen qualities or characteristics (Vol.
XVI, R 1040-1082). On cross-exam nation Heide reported that
during her interviewwth appellant he was able to relate details,
enjoyed his storyteller role and seened to have a good nenory (Vol.
XVI, R 1086-1087). Merck acted and responded appropriately and
admtted that he was dangerous and had short limts. Merck stil

| oved his nother and his sisters did not indicate they had abused
or hated him and he had positive relationships with his sisters
growing up (Vol. XV, R 1087-1090). The witness did not ask
appel I ant’ s not her about physical abuse and there were no reported
i nstances of overt sexual abuse on the appellant (Vol. XV, R

1093-1095). Hei de stated that Merck received positive feedback
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from Ms. Schneider and the Collins Children’s Hone and he I|iked
the Rackleys, although he hated being nade to do anything and
didn't like the structure or going to church while he was there.
Merck made several attenpts to escape and go back to be with his
mother in North Carolina (Vol. XVI, R 1095-1097). The w tness
conceded that the use of al cohol would enhance the tendency to use
vi ol ence nore than others, as appellant admtted to her (Vol. Xvi,
R 1098). Merck was not psychotic and woul d not neet the criteria
of insanity, nor was there any evidence of hallucinations or
delusions. He had normal intelligence (Vol. XVI, R 1099-1102).
As to his alleged enotional disturbance, the witness described his
“just going off”, nothing to explain the magni tude of his reaction
tothe victim a torrent of rage was unleashed (Vol. XVI, R 1103).
She agreed that Merck appeared to be engaged in goal-directed
activity during the comm ssion of this crinme and admtted that in
her report she stated it was possible he had this extrene nental
and enotional disturbance and could have sone doubt as to really
whet her he had one (Vol. XVI, R 1105-1106; see also Vol. V, R
808, p. 33). Heide conceded that Merck is basically self-oriented,
not capable of enpathizing with other people and that it is not a
problem for him to do sonething norally or legally wong.
Appel I ant does not see hinself as accountable for his behavior and

has no internalized value system He |acked capacity to care what
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he was doing (Vol. XVI, R 1111-1113). She further admtted that
Merck neets the criteria for an anti-social personality disorder
(Vol. XVI, R 1116) and he had flippantly told her he decided to
quit his day job and do robberies (Vol. XVI, R 1119-1120). Heide
had gi ven no psychol ogical tests to Merck (Vol. XvI, R 1121).
State rebuttal wtness Dr. Sidney Merin is a psychol ogi st
specializing in clinical and neuropsychol ogy. H s degrees in
psychol ogy i ncl uded a Bachel or’s degree fromPenn State University,
a Master’s degree fromTenpl e University and a Doctor’s degree from
Penn State University. Merin was Board Certified in four areas
(clinical psychol ogy, pr of essi onal neur opsychol ogy, medi ca
psychot her apy and behavi oral nedicine). He was a Fellowin Acadeny
of Cinical Psychol ogi sts and had been found to be an expert cl ose
to twelve hundred tines (Vol. XVII, R 1140-1147). Merin met with
appellant in May and June of 1992 and gave himtests to see if
there were any evidence of brain damage. He found no evi dence of
inpairment to the brain whatsoever -- his scores were very good
(Vol . XVIl, R 1154-1155). The tests he enployed included the
Bender-Cestalt, Revised Beta Exam Human Figure Draw ng, the
M nnesota Miltiphase Personality Inventory, Peabody Picture
Vocabul ary Test, Rey Auditory Verbal Learning Test (Vol. XVIl, R
1155-1159). Merck had an excellent nenory, very good (Vol. XVil

R 1159). On the standard Ratan neuropsychol ogical battery of
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exam nations Merck came out very well within normal [imts -- he
made only twenty-three errors on 208 itens when the average is
thirty errors and over fifty-one would be the inpaired range (Vol.
XVil, R 1160-1162). He also did well on the Paying Attention
test, on speech perception and tapping test for notor control and
extrenely well on the tactual performance test (Vol. XVIl, R 1163-
1165). Merin found no evidence of any kind of neuropsychol ogi cal
i npai rment, none at all. Appellant’s intelligence testing reveal ed
a verbal score of 107, a performance 1Q of 112 (bright average,
about the sanme as an average coll ege student) and a full scale I1Q
of 110. He had excellent skill if he chose to use it in common
sense and under st andi ng and devel opnent of social judgnents (Vol.
XVIl, R 1166-1169). The MWPI reveal ed el evated, exceptionally
hi gh scales on the psychopathic deviate (PD) and hypomani a (MA)
scal es and secondary scal es showed Merck tended to act in a non-
mai nstream manner in his environment (Vol. Xvil, R 1171-1175).
Merin reviewed depositions of two others which indicated sone
hi story of abuse, kids picking on hi mfor his droopy eyelids and he
may have had attention deficit disorder. Merin opined that
appellant had a personality disorder NOS., Not Oherwse
Specified, wth sonme characteristics of anti-social personality
(Vol. XVI'l, R 1177-1179). He did not have a nental disorder |ike

schi zophreni a or paranoia, nor did he have the characteristics of
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t he vari ous neuroses. As to Merck, he has features of narcissistic
personal ity di sorder (brags about hinself, can’t do anythi ng wong)
and al so has passive-aggressive characteristics and features of
borderline personality (people who are bright but don't exploit
their capabilities)(Vol. Xvil, R 1180-1186). Merck al so had a
hi story of alcoholic intake. Dr. Merin further opined that at the

time of the murder Merck was not under the influence of extreme

mental or enotional disturbance -- this is the way appellant has
al ways been -- the situation that occurred at the tine of the
killing did not represent any increase in his having experienced

any particular stress at the time. The nature of the act was a
function of who and what he was all about. There was no evidence
of a post-traumatic stress disorder type of phenonenon where he
becane so confused and di sorgani zed at the tine of the killing. He
knew right from wong at the tinme, he knew and understood the
nat ure and consequences of his actions (Vol. XVIl, R 1186-1188).
Hi s capacity to appreciate the crimnality of his conduct or to
conformto the requirenents of | aw was not substantially inpaired.
He had no hal [ uci nati ons or del usi ons. Even consi dering the anount
of alcohol consuned that night that would not have had a
significantly adverse effect on him because of the tol erance he
built up. H's behavior stemmed fromwho and what he was all about

(all people who drink that amount of al cohol don’t do what he did).
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Merck was not in a situation where he was bei ng governed by forces
over which he had no control (Vol. XVIl, R 1188-1189). The use of
al cohol for Merck probably all owed what was al ready there to energe
(Vol. XVIl, R 1225). Wth a personality disorder you don’t |ose
the ability to make deci sions, you sinply make decisions that are
consi stent with whatever you want at that tinme (Vol. XVIl, R 1226-
1227) .

Appel I ant chose not to testify (Vol. XVII, R 1232-1234).

After hearing all the evidence presented by the prosecution
and defense and the instructions of the court, the jury returned a
unani nous twelve to nothing recomendati on of death (Vol. I1l, R
597; Vol. Xviil, R 1382).

On Septenber 12, 1997 the trial court filed its sentencing
order and i nposed a sentence of death in concurrence with the jury
recommendat i on. The court determned that the follow ng
aggravators outwei ghed the proffered mtigation (Vol. IV, R 763-
767) :

1. The capital felony was commtted by
a person under sentence of inprisonnent.

The defendant, Troy Merck, was sentenced
to four years in prison on Cctober 9, 1989,
six years in prison on Cctober 31, 1989, and
five years in prison on March 28, 1990. The
nmur der for which he is here convicted occurred
on Cct ober 12, 1991. Probation Oficer Jacobs
testified at the penalty phase that the
def endant on that day was on probation for his
prior prison sentence, conviction of robbery
with a weapon. Since the defendant was on

probati on when this nurder was conmtted, the
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def endant was under a sentence of inprisonnment
when he conmtted this capital felony. This
aggravating factor was proved beyond a

reasonable doubt and wll be given great
wei ght .
2. The def endant was previ ously

convicted of a felony involving the use or
threat of violence to the person.

The defendant was convicted on March 28,
1990, of the crine of robbery. Additionally,
on Cctober 31, 1989, he was convicted in Lake
County, Florida, of three separate crinmes of
robbery with a deadly weapon. Al so, on
Cctober 9, 1989, he was convicted in Marion
County, Florida, of robbery with a deadly
weapon. Certified copies of the defendant’s
j udgnent and sentences were introduced in the
penalty phase of trial. In addition, M.
Nat han Dudeh [sic], one of the victins of the
conveni ence store robbery, testified that the
def endant placed a knife to his throat before
taking noney from a cash register. Thi s
aggravating factor was proved beyond a
reasonabl e doubt, and wll be given great
wei ght .

3. The capital felony was especially
hei nous, atrocious, or cruel.

The victim Janmes Anthony Newton, on
Cctober 12, 1991, shortly after 2 a.m, left
the Cty Lites Bar in Pinellas County,
Fl ori da. The bar had closed at 2 a.m and
several bar patrons remained in the parking
| ot. The victim M. Newton, and several
i ndi vi dual s, including the defendant, were in
the bar’s parking lot. The defendant and his
conpani on, Neil Thomas, were |eaning on a car
in which several people were sitting. One of
the car’s occupants asked themnot to | ean on

the car. The defendant and M. Thonas
sarcastically apol ogi zed. The victim
approached the car and began talking to the
car’s owner, Catherine Sullivan. When the

def endant overheard Ms. Sullivan congratul ate
the victimon his birthday, the defendant nade

the snide remark of “congr at u- f ucki ng-
lations.” The victimresponded by telling the
defendant to mnd his own business. The

def endant then attenpted to provoke the victim
to fight; however, the victim refused. The
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victim steadfastly refused to respond to
taunts fromthe defendant and M. Thomas. The
defendant said “I’'ll show you a pussy” and
asked M. Thomas for the keys to the car in
which the pair had driven to the bar. At the
car, the defendant unl ocked t he passenger side
door and took off his shirt and threw it in
the back seat. The defendant approached the
victim telling the victimthat he was going
to “teach him how to bleed.” The defendant
rushed the victimand began hitting himin the
back with punches. M. Sullivan, the person
who had been talking to the victim testified
that she saw a glint of light from sone sort
of bl ade and saw bl ood spots on the victinis
back where the defendant was punching him
During the course of the attack the defendant
was overheard exclaimng “happy birthday.”
The victimfell to the ground, where he died
frommultiple stab wounds.

According to the nedical examner, a
wound to the victims neck was four and three
guarter inches deep, which appears to be the
size of the blade. This wound was inflicted
Wi th such force that it fractured the victims
skul | . There were nultiple defense wounds,
which show that the victim was trying to
shield hinmself fromthe attack. The nedica
exam ner testified that the wounds show that
the defendant had deliberately tw sted the
kni fe bl ade during the stabbing. The stabbing
occurred after the defendant told the victim
he woul d teach himhow to bl eed, and deat h was
a result of the nultiple stab wounds.

After the stabbing and killing of the
victim the defendant left the parking |ot
with M. Thomas and then stated to M. Thomas
“I fucking killed hinmt and “If | didn't kil
him 1’1l go back ... find himin the hospital
and finish the job.” He then relished in this
description of how the stabbing took place.
He said that he “was just sticking him and
sticking hinf and “grabbed him by the hair”
and “threw his head back.” The def endant
“wasn’t sure if that was going to get hinf so
he “stuck it in the side of his neck and

twsted it.” The blood was com ng out of the
victims neck and defendant said “it | ooked
like a squirt gun. It would squirt out and
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stop, squirt out and stop.” And then just to
make sure, he “slit him across the throat a
couple of tines.” The defendant nmade
statenents that no one was going to ness with
a “road dog,” which is a termneaning msfit.
The defendant related the story six or seven
times to M. Thomas as to how he stabbed the
victimand how this victimwas picking on his
friend and how cool it was that he did this.
He recounted the sane story over and over
agai n. The defendant then threatened M.
Thomas, stating the [sic] he would kill his
grandnother if M. Thomas told anyone.

The nedical examner testified that it
woul d take approxinmately two to five mnutes
for the victimto |ose consciousness. There
was testinony that the victi mwas groani ng and
nmovi ng after the stabbing, which according to
t he medi cal exam ner, are si gns of
consciousness. There were thirteen separate
wounds in the victinms body, and there was
evi dence that the tw sting had taken place at

the time of the stabbing. The nedi cal
exam ner descri bed seven of the stab wounds as
deeper than they were long. It would take two

to five mnutes to |ose consciousness after
the |l ast wound, and left untreated for five to
ten mnutes |later, the victimwould die. Even
t hough the victi mhad a bl ood al cohol |evel of
.18, which is significantly elevated, the
medi cal exam ner testified that alcohol may
have been a mld but ineffectual anesthetic.
The victi mwoul d have clearly felt this brutal
attack. The victim was conscious throughout
t he stabbing and surely knew of his inpending
doom when the stabbing kept occurring, and
finally took the Iife out of him Testinony
was presented that the final stab wound
occurred when the defendant pulled the
victims head back and sliced his throat.
This murder was indeed a consciousl ess,
[sic] pitiless crine, which was unnecessarily
torturous to the victim Since these facts
were testified to by the witnesses present at
the scene, and the evidence fully supports
their testinony, the aggravating factor that
the capital felony was especially heinous,
atrocious or cruel has been proved beyond a
reasonabl e doubt. It wll be given great
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wei ght .

Wth respect to mtigation the court found appell ant’s age of
ni neteen years to be mtigating but gave it very little weight, and
that Merck was under the influence of extreme nental or enotional
di sturbance and gave it little weight (Vol. 1V, R 767-770). The
court declined to find the mtigator of capacity to conformconduct
to the requirements of | aw was substantially inpaired in |ight of
the testinony of eye witnesses and experts (Vol. 1V, R 770-771).
There was no evi dence that appellant acted under extrene duress or
provocation and that factor was i napplicable (Vol. IV, R 771-772).
The court found non-statutory mtigation including that appell ant
was the victim of childhood abuse and a deprived chil dhood and
assigned it sonme wei ght and consi dered and assi gned sone weight to
such non-statutory factors as learning disability (which did not
i npact on his devel opnent), the lack of a parental role nodel from
chem cally dependent parents (others had hel ped him grow up and
exposed himto love), and capacity to formloving relationships in
total were given sone weight (Vol. IV, R 772-773).

Merck now appeal s.
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SUMVARY OF THE ARGUMENT

| . The | ower court did not err in failing to find long-term
al cohol abuse as a non-statutory mtigator given the absence of
supporting eyewitness testinony and in any event any error is
harm ess since the Court considered Merck’s use of alcohol that
ni ght, since he was not inpaired in his goal-directed activities
and the overwhel m ng aggravati on shown.

1. The lower court did consider the evidence presented as to
Merck’s use of alcohol the night of the nurder including the
testinmony of Neil Thomas, toxicologist Bell and others but
explained why this proposed mtigator should not be deened a
mtigator in the sentencing order.

I1l. The instant death penalty is not disproportionate; and
gi ven t he presence of three strong aggravators, the weak mtigation
(appel l ant has no brain inpairnment, normal 1Q, this Court should
agree with the unani nous jury reconmmendation and its prior appeal
that the sentence is consistent with other inposed cases.

V. The trial <court’s finding of the felony probation
aggravat or does not violate the ex post facto clause and this claim
is not subject to appellate review for the failure to
cont enpor aneousl y obj ect bel ow

V. The lower court did not err in refusing to permt

appellant torelitigate residual or lingering doubt as to his guilt
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inthis resentencing proceedi ng and not hi ng prof fered suggests t hat
Merck’ s sentence shoul d be reduced because his i nvol venent was | ess
significant or that another cul pable individual received |ess.

PRO SE | SSUES:

| . Clains of ineffective assistance in the guilt phase
shoul d be raised via post-conviction notion to vacate; there is
nothing in the instant record to support a conclusion of tria
counsel ineffectiveness.

1. There was no know ng use of perjured testinony by wtness
Nestor. This claimis neritless and the claimregardi ng the Khak
pants has been previously rejected.

I11. The verdict is not contrary to the wei ght of the evidence
and this guilt phase issue is not cognizable in this proceeding.

V. The lower court did not abuse its discretion in denying
a mstrial; if the prosecutor erred, it was cured by a cautionary
i nstruction.

V. Most of the conplaints on juror excusals for cause have
not been preserved or were agreed to below. The remaining clains

are neritless. The trial court conplied with Wainwight v. Wtt,

469 U.S. 412, 83 L.Ed.2d 841 (1985).
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ARGUMENT
| SSUE |
VWHETHER THE LOWER COURT ERRED REVERSI BLY | N
FAI LI NG TO FIND AS A NON STATUTORY M Tl GATOR
LONG TERM ALCOHOL ABUSE.
In the appellant’s twenty-four page Sentenci ng Menorandum of
Law, with respect to the non-statutory mtigating factor of |ong-
term al cohol abuse, there appears the follow ng singular sentence:
As testified by Roberta Crowe, Troy’'s sister,
Troy was exposed to al cohol as an infant when

it was placed in his baby bottle by Ray Price,
one of his nother’s suitors.

(Vol. 1V, R 721)
Roberta Crowe Davis, appellant’s sister, testified that Ray Price
woul d conme in and out of the house and that Price told her he put
liquor in his bottle to get himto stop crying and to go to sl eep
(Vol. XV, R 847). During the testinony of the next wtness,
Kat hl een Ell er, when the state objected to any testinony relative
to fetal alcohol syndrone because the listed w tnesses had no
nmedi cal expertise for such a diagnosis, the defense answered that
“I"'m not going into fetal alcohol syndrone” (Vol. XV, R 861).
Appel lant’s cousin Shane Eller, aged twenty-three, lived in the
sane trailer park in North Carolina as appel |l ant about one hundred
and fifty yards away and played and stayed together. They also
lived close in South Carolina and saw each ot her about every ot her

day. On cross-examnation the wtness admtted that he saw
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appellant pretty regularly during his teenage years and only saw

Merck drink on one occasion (Vol. XV, R 868, 871). Shane’ s

brother, Jason Eller, who testified about a simlar poor
envi ronnent and spent tinme at Merck’s house, provided no testinony
about appellant’s use of al cohol when he knew hi m(Vol. XV, R 872-
880). None of the other defense witnesses who testified concerning
their dealings with Merck -- O bon, Flowers, Rackley, Schneider

France -- gave any testinony relating to appellant’s alleged | ong-
termuse or abuse of al cohol. Appellant’s conpanion at the tine of
the incident, Neil Thomas, nmet Merck only weeks before the nurder
of Jim Newton at the City Lite parking lot (Vol. XII, R 528)2
Consequently, the lower court could perm ssibly decline to make a
finding that Merck’s alleged I ong termuse of al cohol operated as
a mtigating factor, both because of the lack of a factual
predi cate fromthose who had known appel |l ant over the | ong termand
because whatever Merck’s consunption had been in that period,
not hing reflected anything of a mtigating nature. See Rogers v.
State, 511 So.2d 526, 535 (Fla. 1987)(“ . . . record factually does
not support a conclusion that Rogers’ chil dhood traumas produced

any effect upon him relevant to his character, record or the

2In depositions Linda Schneider testified that Merck had no
incidents of using alcohol while staying with her (Vol. 11, R
256). As stated above, Shane Eller testified Merck drank on one
occasion and was not known in the famly as a heavy drinker (Vol.
1, R 272). Kathleen Eller stated that Merck drank a beer every
once in a while but wasn’'t an alcoholic (Vol. Il, R 298).
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circunstances of the offense so as to afford some basis for

reducing a sentence of death”); see also Robinson v. State,

So.2d __ , 24 Florida Law Weekly S393, 396 (Fla. August 19, 1999)
(“trial court gave little weight to the existence of brain damage
because of the absence of any evidence that it caused Robi nson’s
actions on the night of the nurder”).

Appellant initially conplains that the | ower court failed to

satisfy the requirenent of Canpbell v. State, 571 So.2d 415 (Fl a.

1990) to consider all mtigating evidence and to eval uate whet her
it 1s supported by the evidence. The instant <case is

di stingui shable fromMahn v. State, 714 So.2d 391 (Fla. 1998) where

the trial court had noted inits sentencing orders that Mahn “began
drinking al cohol at a very young age and woul d get drunk and fi ght
and cause trouble nost of his life ... [and] has used all sorts of
illegal drugs in the past.” 1d. at 401. In the instant case while
Merck may have been exposed to a chem cally dependent nother the
evidence as to his drinking over a |long period of tinme was sparse;
cousi n Shane El | er who saw appell ant regularly in the teenage years
saw Merck drinking on only one occasion (Vol. XV, R 871) and no
other eyewitnesses provided testinony regarding his alleged
| ongst andi ng abuse of al cohol. Appellee has no quarrel with many
of the decisions cited and would not dispute that in a given case

| ong term abuse of al cohol mght be a mtigating circunstance, in
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an appropriate context. A proper mtigating circunstance is one
that either helps to explain or to mtigate an accused’ s conduct or
ot herwi se descri bes sone quality or characteristic or talent of a
def endant that argues for a sanction | ess than death. For exanpl e,
if a capital defendant has an illness such as di abetes, surely no
one woul d seriously contend that that fact al one serves to mtigate
a sentence fromdeath to life inprisonment, especially since it can
soreadily be treated with daily insulin injections. GObviously, a
different situation mght be presented if adequate evidence were
presented that the ill ness was untreated and that aberrant conduct
could be explained by the physical reaction to the untreated
condi tion. Simlarly, any alleged Iong term history of alcoho

abuse cannot be deened conparabl e to such personal qualities of an
i ndividual that mght mlitate agai nst the death penalty (artistic
qualities, high intelligence, etc.). But regardl ess of what M.
Merck’s history of alcohol consunption may have been, the tria

court’s sentencing order adequately reflected a consideration of
Merck’s alcohol wuse and the testinony of toxicologist Bell,
crim nol ogi st Heide, psychol ogist Merin, relatives, teachers and
counselors (Vol. IV, R 768-773). The |ower court considered al

that was presented even if a presumably conpetent defense counsel
only urged a single sentence in his nenmorandum to this non-

statutory mtigator. Cf. Lucas v. State, 568 So.2d 18, 24 (Fla.
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1990) (requiring that the defense share the burden of articulating
non-statutory mtigators to be considered at sentencing).

Appel lant points to the testinony presented concerning his
upbringing in a chemcally dependent househol d which included the
i ndi fferent stepfather Jess Whitm re and abusi ve not her Loi s Merck.
Most of the testinony presented pertained to the consunption of
al cohol by others present in the household including appellant’s
sister Roberta Crowe Davis. As stated, supra, Merck’s cousin Shane
Ell er who saws Merck every other day when |iving nearby only saw
Merck drink on one occasion (Vol. XV, R 871). (Additionally, the
deposition testinony of Linda Schneider, a therapeutic foster
parent, reported no incidents of Merck’s using alcohol while
staying with her, Vol. 11, R 256; Shane Eller added in deposition
t hat appel | ant was not known in the famly as a heavy drinker, Vol.
1, R 272; and Kathleen Eller stated in deposition that Merck
drank a beer every once in a while but wasn’t an al coholic; Vol
1, R 298). Moreover, the trial court in the sentencing findings
had addressed the point of Merck’s and his siblings abuse
“physically and enotionally by an al coholic nother” (Vol. IV, R
772). Merck also refers to the testinony of Dr. Heide who relied
on Merck’s self-reporting of alcohol use at an early age, but
interestingly Heide apparently contradicted a report by one of the

sisters concerning alcohol being placed in Merck’s bottle (Vol
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XV, R 1071). Wiile Dr. Merin also acknow edged a potential for
al cohol abuse (Vol. XVilI, R 1176) explained that Merck was not
under the influence of extreme nental or enotional disturbance at
the time of the nmurder, he was under no particular stress at the
time and the nature of appellant’s act was a “function of who and
what he was all about” (Vol. XVil, R 1187). That Merck may have
been drinki ng on the night in question or devel oped a tol erance for
it over a period of tine does not mtigate because all people who
drink that nmuch don’t do what he did (stab victimNewton nmultiple
times w thout provocation) (Vol. XVil, R 1189).

Merck further argues in his brief that he and Neil Thomas --
whom he net a short few weeks earlier -- drank in North Carolina
and drank heavily at the City Lites night club the evening of the
hom cide. The testinony of Thomas as well as toxicol ogist Bel
estimating the bl ood al cohol level and testinony of Dr. Wlley on
intoxication at the tinme is relevant to the issue of alleged
intoxication at the time of the crine -- an issue urged in |Issue
1, infra-- and was dealt with in nuch detail in the | ower court’s
sentencing findings (Vol. 1V, R 770-771). The court concl uded:

This testinony conpels this Court to believe
that the alcohol use on the night of the
murder did not substantially inpair the
defendant. ... In light of the testinony of
the eye witnesses and the experts’ testinony,
this court is reasonably convinced that the
def endant’ s capacity to conformhis conduct to
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the requirenments of |aw was not substantially
i npai r ed.

(vol. 1V, R 771)

And at the risk of repetition, the totality of the testinony
of the eyewi tnesses to the unprovoked assault and murder of Jim
Newton in the parking lot -- his goal-directed behavior and his
conduct afterward including flight fromthe scene, the purposeful
abandonment of the notor vehicle containing the nurder weapon, his
ability to walk and talk, run and play pool wthout i npairnment
denonstrate that any alleged long term alcohol wuse is not
meani ngful ly m tigating.

Finally, even if the Court were to conclude that the | ower
court insufficiently articulated Merck’s alleged | ong termuse of
al cohol as a mtigating circunstance, it is clear from the
remai nder of the sentencing order that the totality of proffered
mtigation was properly considered and evaluated and in |ight of
t he presence of unchal | enged and serious aggravators, death is the
appropriate sentence and any error is harn ess. This Court has
previously determ ned that sone “Canpbell” error can be harnl ess.

See, e.g., Cook v. State, 581 So.2d 141, 144 (Fla. 1991)(court

concluded that sentence of death would stand even if sentencing
order had contained findings that each of the non-statutory

mtigating circunmstances had been proven); Thomas v. State, 693

So. 2d 951, 953 (Fla. 1997) (sentenci ng order which failed to nention

32



t hat defendant was a “delightful young man”, “very loving” with a
“l ot of good in hinf constituted harm ess error because evidence in
aggravation was massive in counterpoint to the relatively m nor

mtigation); Wckhamv. State, 593 So.2d 191 (Fla. 1991)(evi dence

of abusive childhood, alcoholism and extensive history of
hospitalization for nmental disorders should have been found and
wei ghed by the trial court but in light of the strong case for
aggravation, trial court’s error woul d not reasonably have resulted

in a lesser sentence); Barwick v. State, 660 So.2d 685, 696 (Fla.

1995) (any error inarticulating particular mtigating circunstances

was harm ess); Peterka v. State, 640 So.2d 59, 70 (Fla. 1994)

(sentencing order in conjunction wth instructions to jury
indicates that trial court gave adequate consideration to the

mtigating evidence presented); Mingin v. State, 689 So.2d 1026,

1031 (Fla. 1995)(rejecting claimof failure to eval uate substance
of evidence from those who knew defendant during high school and
rejecting attack on failure of sentencing order to nention good
prison record or Dr. Krop testinony about use of al cohol and drugs
because court’s reference to rehabilitation capacity enconpassed

prison record and Krop findings).
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| SSUE |1
WHETHER THE LOWER COURT ERRED IN FAILING TO
FI ND, WVEI GH OR EVALUATE APPELLANT’ S DRI NKI NG
ON THE NIGHT OF THE CRIME AS A M Tl GATOR.

The trial court did consider Merck’s alleged being under the

i nfl uence of alcohol at the tinme of the homn ci de:

2. Non- Statutory Mtigating Factors

The def endant asked the Court to consider
t hese non-statutory mtigating factors:

a. The def endant was under t he
i nfl uence of al cohol.

The Court has addressed this factor under
the defendant’s third statutory mtigating
factor regarding his capacity to appreciate
the crimnality of his conduct or to conform
his conduct to the requirenents of the |aw

(Vol. 1V, R 772)
Earlier the court expl ai ned:

C. The capacity of the defendant to
appreciate the crimnality of his conduct or
to conformhis conduct to the requirenents of
| aw was substantially inpaired.

Two experts testified that the defendant
had a substance abuse al cohol disorder. Ron
Bell, the defendant’s expert toxicologist,
testified that he estimated the defendant’s
bl ood al cohol I evel to be in the range of 0.16
- 0.26 with an average level of 0.21 at the
time of this nmurder. However, this
informati on was not derived froma bl ood test
but rather was estinmated based upon testinony
of al cohol consunption. He acknow edged t hat
long term wuse of alcohol can increase
tol erance | evel s.

The state’'s expert found the defendant
did appreciate the crimnality of his conduct
and that the defendant’s conduct to the
requi renents of the |l aw was not inpaired. The
expert for the defense disagreed and testified
t hat t he def endant had no enot i onal
appreciation of the significance of the
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killing and she stated that it was beyond his
capacity to think or evaluate it. She
testified that once the inmpulsiveness and
aggression of the defendant began, it would
not stop. She also testified that on the
night of the homcide the defendant had
excessive alcohol use; consequently, the
def endant experienced enotional upheaval at
the tinme of the hom cide.

There was testinony from eye w tnesses
whi ch descri bed t he def endant as not appearing
i ntoxi cated, wal king very deliberately to his
friend s car, catching tossed keys in md-air,
unl ocki ng and openi ng the car door, retrieving
the knife and hiding it from the on-1|ookers.
Ohe eye wtness testified that when the
def endant caught the keys in md-air, in
response to his friend’s coment “nice catch
Troy”, the defendant replied “don’t use ny
real nane.” The defendant then proceeded in a
del i berate fashion and brutally stabbed the
victim This testinony conpels this Court to
believe that the al cohol use on the night of
the nurder did not substantially inpair the
def endant . The test for this mtigating
factor is for this Court to be “reasonably
convinced” that the defendant’s capacity to
conformhis conduct to the requirenents of the
| aw was substantially inpaired. In light of
the testinony of the eye wtnesses and the
experts’ testinmony, this court is reasonably
convinced that the defendant’s capacity to
conformhis conduct to the requirenents of |aw

was not substantially inpaired. Ther ef or e,
this mtigating circunstance wll be given no
wei ght .

(Vol . IV, R 770-771)

The trial court could permssibly give no weight

proffered mtigation in light of the testinony adduced bel ow
Wil e there was testinony that Merck had between five and six beers

and a couple of shots between 10:30 P.M and 2:00 A.M both Nei

Thomas and Katherine Sullivan testified that appellant
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di splay any signs of physical inpairnment such as poor bal ance,
slurred speech, difficulty wal king or standi ng and he responded in
a lucid manner to conversation (Vol. XiI, R 537-540; R 489-490).
Moreover, the testinony of the incident denonstrated a very
deli berate goal-oriented course of action; after engaging in
insults with the victi mMerck announced he woul d “teach hi mhow to
bl eed”, wal ked to his car, demanded the keys from Neil Thomas and
caught themin the air, retrieved a kni fe which he concealed at his
side and assaulted the victimw th several blows to the chest, head
and neck area. Appel l ant repeatedly recited the facts of the
incident afterward (Vol. XIl, R 475-481, 545-562, 586-587). While
toxi cologist Ron Bell testified that appellant could have had a
bl ood al cohol level of between 0.16 and 0.26 if Neil Thomas’
estimate was accurate and if all the alcohol had been absorbed

there is no basis to give the estimate any mtigation wei ght absent
evi dence of physical inpairnment and given Merck’s goal -directed

activity. See Cooper v. State, 492 So.2d 1059, 1062 (Fla. 1986)

(evi dence of al cohol and marijuana consunption wi t hout nore did not
even require a jury instruction on the mtigator; trial court does
not err in rejecting this mtigating circunstance when it is
i nconsistent with testinony presented and in |ight of the fact that
t he defendant was able to give a detail ed account of the crine);

Kokal v. State, 492 So.2d 1317, 1319 (Fla. 1986)(noting that
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Kokal s specific recounting the details of the robbery and nurder
to his friend contradicts notion he didn't know what he was doi ng
and refuting nother’s testinony of al cohol and drug abuse t he ni ght

of the nurder); Johnston v. State, 497 So.2d 863 (Fla. 1986)

(i ngestion of LSD on night of nurder did not rise to mtigating

factor); Buford v. State, 403 So.2d 943, 953 (Fla. 1981)

(defendant’s ability to give detail ed account of crine resulted in
rejection of drinking and drug use on night of the nmurder as a

mtigator). See also Banks v. State, 700 So.2d 363, 368 (Fla.

1997) (whi |l e voluntary intoxication or drug use m ght be mtigator,
whether it actually is depends on the facts of a particular case
and no abuse of discretion on trial court’s finding insufficient
evi dence appel | ant was under the influence of al cohol where he was
served five to seven 16 ounce servings of malt |iquor over a period
of five to six hours at a |local bar and was able to win severa
pool games throughout the eveni ng and di spl ayed no vi si bl e si gns of
drunkenness such as slurred speech or stunbling and circunstances
of crinme denonstrate they were commtted in a purposeful manner);

Brown v. State, 721 So.2d 274, 281 (Fla. 1998) (Despite claim of

havi ng snoked crack cocai ne and consunpti on of al cohol on the night
of the murder, evidence indicated Brown was coherent at the tinme of
the murder and knew what he was doing; he deliberately chose a

knife rather than a firearmand was able to stab the victi m many
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times. Although no evidence Brown was actual ly i ntoxicated at the
time of the nurder, trial court generously found it as a non-
statutory mtigator but no abuse of discretion in failing to find
a statutory mtigator).

As in Banks the trial court could properly reject Merck's
al cohol consunption as a mtigator in light of his non-inpaired and
pur poseful goal -related activity during the hom cide. Not only did
Merck’ s conduct refl ect no i npairnment what soever i nmedi ately during
t he hom ci dal incident but his subsequent conduct after fleeing the
i ncident (running away fromthe abandoned Bobcat, defeating Thomas
in a pool gane at the bowing alley at 3:00 AM and vividly
recalling, reciting and reliving the incident to |listener Thonas)
shows that there was no al cohol -induced inpairnent or otherw se
point of mtigation for his drinking at the Cty Lites. As Dr.
Merin testified it sinply allowed what was there to energe (Vol.

XVIl, R 1225).
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ISSUE I11
VWHETHER THE DEATH PENALTY | S DI SPROPORTI ONATE
On Cctober 12, 1995 five nenbers of this Court felt that the
inposition of a sentence of death for Troy Merck was not

di sproportionate. Merck v. State, 664 So.2d 939, 943 (Fla. 1995):

C. The deat h sent ence is
di sproportionate.

[ 6] Merck bases this issue primarily upon
the contention in point B that the heinous,
atrocious, or cruel aggravator should be
stricken. We have rejected that contention
and |ikewi se reject the contention that death
is disproportionate in this stabbing nurder.
Wi tt on; Derrick v. State, 641 So.2d 378
(Fla.1994), cert. denied, --- US ----, 115
S.C. 943, 130 L.Ed.2d 887 (1995); Taylor v.
State, 630 So.2d 1038 (Fla.1993), cert.

denied, --- US ----, 115 S C. 107, 130
L. Ed.2d 54 (1994); Atwater v. State, 626
So.2d 1325 (Fla.1993), cert. denied, --- U S

----, 114 S. . 1578, 128 L.Ed.2d 221 (1994).
We do not find this case simlar to Kraner v.

State, 619 So.2d 274 (Fla.1993). The
mtigating factors found to exist in Kraner
are not found to exist in this case. Id. at
278.

Since that tinme nothing has changed to alter the quality of
the of fense or to change the character of the defendant, and this
Court shoul d again determ ne that the i nposed sentence follow ng a
unani nous jury recommendation is consistent with the Court’s
proportionality jurisprudence. In his prior appeal Merck
chall enged the trial court’s failure to find the age of nineteen to

be mtigating and this Court rejected the chall enge:
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.o the trial court may find or decline to
find age as a mtigating factor in respect to
a defendant who is 19. In the trial court's
sentencing order in this case, the trial court
considered but rejected defendant's age as
being a mtigating factor. W affirm

Id. at 942

In the instant resentencing proceedings the |ower court

simlarly considered the age mtigator but found it to be

mtigating although worthy of only very little weight (Vol. IV, R
767-768) :

a. The age of the defendant at the tinme
of the offense.

At the time this nurder was conmmtted,
the defendant was nineteen years old. The
defendant’s | Qwas normal . The defense expert
testified that his “personality age” would be
fourteen years old. She explained that he did
not see hinmself accountable for his behavior.
The court has considered defendant’s age at
the time of the crime and finds it to be a
mtigating factor but it wll be given very
little weight.

In the prior appeal this Court rejected the defense contention
t hat the HAC aggravator was inapplicabl e:

[ 5] The basis of Merck’s argunent
regarding the second point is that this
aggravator is not applicable because this was
a sudden attack at a tine when both Merck and
the victim were intoxicated. The nedi cal
exam ner testified that the fatal wound to the
neck woul d have caused unconsci ousness within
two to five mnutes and death within five to
ten m nutes. The victim had a bl ood al coho
| evel of .18. Likew se, there was substanti al
evi dence that Merck had consumed a sufficient
amount of al cohol to have been intoxicated at
the tine of the nurder. However, there was
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al so evidence that Merck had deliberately
tw sted the knife blade during the stabbing.
Wtnesses testified that this stabbing
occurred after Merck said to the victim “I1’11
show you how to bl eed.” Death was a result
of nmultiple stab wounds.

We recently rejected a chall enge that the
hei nous, atrocious, or cruel aggravator was
not applicable based upon a simlar assertion
inWitton v. State, 649 So.2d 861 (Fl a. 1994),
petition for cert. filed, No. 94-9356 (U S
May 15, 1995). We believe that the heinous,
atrocious, or cruel aggravator was applicable
inthis case and affirmon this issue.

Id. at 942

In the resentenci ng proceeding the trial court again found the
presence of this aggravator noting the appellant’s snide remarks to
the victimprior to the assault, appellant’s unsuccessful attenpt
to provoke the victiminto a fight with taunts, Merck’s deliberate
retrieval of the nurder weapon fromthe car after obtaining the car
keys from conpani on Neil Thomas and renoval of his shirt prior to
the effort to “teach himhowto bleed”, the inflicting of multiple
blows with the knife including a four and three quarters inch deep
wound to the neck, a wound which fractured the victims skull,
mul ti pl e def ense wounds and deli berate tw sting of the knife bl ade
during the stabbi ng, Merck’s subsequent adm ssion that to make sure
he slit him across the throat a couple of tinmes and the nedica
examner’s testinony that it would take two to five mnutes for
the victimto | ose consci ousness, that the victi mwas consci ous as

evi denced by eyewitness testinony as to his groaning and noving.
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The victimsustained thirteen separate wounds i n the body, seven of
whi ch were deeper than they were long. It would take two to five
mnutes to |ose consciousness after the l|ast wound, and |eft
untreated, death would follow five to ten mnutes |ater. The
medi cal exam ner stated the victim would have felt this bruta
attack since, even though he had an el evated bl ood al cohol |evel,
al cohol is an ineffectual anesthetic. The victim was consci ous
t hr oughout the stabbing and surely knew of his inpendi ng doom when
t he stabbing occurred unabated (Vol. IV, R 764-767).
Additionally, the trial court found as an aggravator --
unchal l enged here -- that Merck was previously convicted of
felonies involving the use of threat or violence to the person
whi ch included a 1990 Pasco County conviction of robbery wherein
victim Nathan Dudeck had a knife placed to his throat, a 1989
Marion County conviction of robbery with a deadly weapon and 1989
convictions in Lake County of three separate crinmes of robbery with
a deadly weapon (Vol. 1V, R 763; see also Vol XIIl, R 610-620).
Furthernore, the trial court found as an aggravator that the
capital felony was commtted by a person under sentence of
i npri sonment . Merck was sentenced to four years in prison on
Cctober 9, 1989, six years in prison on COctober 31, 1989 and five
years in prison on March 28, 1990 and the instant hom cide of Jim

Newt on occurred on Cctober 12, 1991. Probation officer Jacobs
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testified that on that date Merck was on probation for his prior
pri son sentence, a conviction of robbery wth a weapon (Vol. 1V, R

763; Vol. XIll, R 629-634). See also Merck v. State, 664 So.2d

939, 944-945 (Fla. 1995)(J. Wlls, concurring).

This Court may perm ssibly conclude that there is no nerit to
Merck’s chal | enges to the aggravating factors previously found and
approved on his last appeal (HAC, and prior violent felony
convictions for robbery) upon reconsideration in |ight of the new

evi dence presented at resentencing. See Robinson v. State,

So.2d __ , 24 Florida Law Wekly S393, 397, n 4 (Fla. August 19,
1999).

Initially, it is inportant to remenber that while this Court
engages in proportionality reviewthat does not nmean the Court nust
abandon the practice of refusing to substitute its judgnent for
that of the judge and jury; this Court in the past has stated it
woul d decline to reweigh aggravating and mtigating factors and
deci de whi ch capital defendants sentenced to death deserve to die.

The frequently-cited dictumthat the death penalty has been
“reserved for only the nost aggravated and least mtigated” of

first degree nurders -- see State v. Dixon, 283 So.2d 1, 7 (Fla.

1973) -- represents a m sapplication of that sem nal precedent. In
Dixon this Court wutilized that |anguage in discussing the

|l egislative determ nation for which crines were reserved for the
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death penalty and did not seek to create an appellate standard,
whet her for proportionality review or any other purpose (“It is
proper, therefore, that the Legislature has chosen to reserve its
application to only the nobst aggravated and unmtigated of npst
serious crines. . The Legislature has, instead, provided a
system whereby the possible aggravating and mtigating

circunst ances are defined, but where the weighing process is |left

to the carefully scrutinized judgnent of jurors and judges.” 283

So.2d at 7) (enphasis supplied). But the Dixon Court al so expressly
held that it would review each capital case to ensure that the
sentenci ng process was one of “reasoned judgnment rather than an
exercise in discretion”, the reviewng process designed to
guarantee that “the reasons present in one case wll reach a
simlar result to that reached under simlar circunstances in
anot her case.” Id. at 10. Accordingly, for the last quarter
century, the Court has conducted a proportionality review as part

of every direct capital appeal. See, e.g., Palnes v. WAinwight,

460 So.2d 362, 364 (Fla. 1984); Ubin v. State, 714 So.2d 411, 417

(Fla. 1998): Sliney v. State, 699 So.2d 662, 672 (Fla. 1997);

Mel endez v. State, 612 So.2d 1366, 1368 (Fla. 1992); Tillman v.

State, 591 So.2d 167, 169 (Fla. 1991); Grcia v. State, 492 So.2d

360, 368 (Fla. 1986). Under this proportionality reviewthis Court

has stressed that the trial court was responsible for finding what
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mtigating circunmstances exist and determine the weight these

factors should be given. Foster v. State, 654 So.2d 112, 114 (Fl a.

1995); Hudson v. State, 538 So.2d 829, 831 (Fla. 1989); Toole v.

State, 479 So.2d 731, 734 (Fla. 1985); Daugherty v. State, 419

So. 2d 1067, 1070 (Fla. 1982). This Court has stated that its role
islimted to seeing that the trial court applied the correct |aw
and that its factual findings are supported by conpetent,

substantial evidence. See Cave v. State, 727 So.2d 227 (Fla.

1998); Blanco v. State, 706 So.2d 7, 10 (Fla. 1997); Blanco V.

State, 702 So.2d 1250, 1252 (Fla. 1997)(“As long as the tria
court’s findings are supported by conpetent substantial evidence,
“this Court will not ‘substitute its judgnment for that of the trial

court on questions of fact ...”); Canpbell v. State, 571 So.2d 415

(Fla. 1990); Atkins v. State, 497 So.2d 1200, 1203 (Fla. 1986) ("It

is not this Court’s function to engage in a general de novo re-
wei ghi ng of the circunstances. Rat her, we are to exam ne the
record to ensure that the findings relied upon are supported by
evi dence. ).

The Court should decline the defense invitation to engage in
rewei ghi ng the aggravating and mtigating circunstances in order to
substitute its viewfor that of the trial judge and unani nous jury
vote as to the appropriateness of the ultimte sanction here, in

the guise of proportionality review, especially in light of the
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fact that proportionality review is not required by the

Constitution -- see Pulley v. Harris, 465 U. S. 37, 79 L.Ed.2d 29

(1984) and t he decision of the people with the recent enactnent and
pronmul gati on of Anmendnent 2, nodifying Article I, Section 17 of the
Florida Constitution requiring that the proscription on cruel or
unusual punishnment to be construed in conformty with the federa
Constitution. The death penalty is not limted only to notorious
serial killers like Bundy and Rolling.

In performng its proportionality review function the Court
must “consider the totality of the circunstances in a case and ..

conpare it with other capital cases.” Nelson v. State, So. 2d

__, 24 Florida Law Weekly S250, 253 (Fla. 1999); Terry v. State,

668 So.2d 954, 965 (Fla. 1996); Urbin, supra. Proportionality
review requires a discrete analysis of the facts entailing a

gualitative review by the Court of the underlying basis for each

aggravator and mtigator, rather than a quantitative analysis.

Ubin, Tillman, supra; Porter v. State, 564 So.2d 1060, 1064 (Fl a.

1990). It is not a conparison between the nunber of aggravating
and mtigating circunstances. The Court nust consider and conpare
the circunstances of the case at issue with the circunstances of

other decisions to determne if death penalty is appropriate.
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(A) Aggravation:

Turning to the case at hand appellant contends that the
i nstance case i s not anpbng those i n aggravation for which the death
penalty is appropriate (Brief, pp. 74-78). Appellee disagrees. As
argued earlier wunder this point the trial court in this
resentencing proceeding found as aggravators those found and
approved by this Court in Merck’s prior appeal, the HAC aggravat or,
F.S. 921.141(5)(h) and prior violent felony convictions involving
the use or threat of violence to the person, F.S. 921.141(5)(b).

(1) HAC

This Court has on nore than one occasion expressed the view
t hat the HAC aggravator is one of the two nbost serious aggravators

pronul gated by the legislature. See, e.g., Maxwell v. State, 603

So.2d 490, 493 (Fla. 1992)(“. . . the present case involves only

two aggravating factors. These do not include the nore serious

factors of heinous, atrocious, or cruel, or cold, calculated

prenmedi tation.”)(enphasis supplied); Larkins v. State, So. 2d

_, 24 Florida Law Wekly S379, 381 (Fla. 1999)(“W al so note that
nei t her the hei nous, atrocious, or cruel nor the cold, calcul ated,
and preneditated aggravators are present in this case. These, of
course, are two of the nobst serious aggravators set out in the

statutory sentencing scheme, and, while their absence is not
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controlling, it is also not wthout sone relevance to a
proportionality analysis.”).

Wiile Merck does not in a separate issue challenge the
correctness of the trial court’s finding of the HAC aggravator, in
this section he does urge that this factor should not have been
found relying on the fact that victi mNewton had an el evated bl ood

al cohol level and on Kraner v. State, 619 So.2d 274 (Fla. 1993) as

he did in the prior appeal and which this Court rejected. Merck v.

State, 664 So.2d at 943. Appellee will continue to rely on Merck |
and the case law cited therein indicating that the victinms

i nt oxi cati on does not preclude a finding of HAC. Witton v. State,

649 So. 2d 861 (Fla. 1994); see also Derrick v. State, 641 So.2d 378

(Fla. 1994); Banks v. State, 700 So.2d 363 (Fla. 1997).%® Merck

additionally seeks solace in the decisions of Voorhees v. State,

699 So.2d 602 (Fla. 1997) and Sager v. State, 699 So.2d 619 (Fl a.

1997). Voorhees and Sager can best be understood by renenbering

that it was uncl ear how the honmi cidal incident occurred. In the

]1f the argunent advanced is that the intoxicated condition of the
victimcan not produce an HAC deat h because the victimdid not feel
pai n, the expert nedical testinony of Dr. Davis is to the contrary.
If the argunent is that a victimwth an el evated bl ood al coho
| evel sonehow deserves death for participating in alcoho
consunption, again the testinony clearly established that the
victimdid not wllingly participate in conduct leading to his
dem se -- he refused the invitation to fight. Cf. Thomas v. State,
618 So.2d 155, 157 (Fla. 1993)(nurder victinm s attenpt to purchase
cocaine prior to the nmurder irrelevant to Thomas’ cul pability);
Bol ender v. State, 422 So.2d 833, 837 (Fla. 1982)(approving jury
override despite fact victins were armed cocai ne deal ers).
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Sager case this Court enphasized that Sager suffered from nenta
i1l ness (having been rel eased froma Kansas nental health facility
just weeks before the crine), that Voorhees was the | eader of the
two, and irrespective of any challenge to his homcidal intent on
a preneditation theory there was overwhel m ng evidence of felony
murder. 699 So.2d at 623, and 622 n 6. I n Voorhees the Court
expl ai ned that Voorhees awoke to observe Sager fighting with the
victimprior to participating in the killing and that the evidence
sufficed under a felony-nmurder theory, 699 So.2d at 605, 614 n 12,
that this was a “spontaneous fight” for no reason and invol ved
mtigation of mental stress, severe | oss of enotional control, 699
So.2d at 615. Unli ke Voorhees and Sager, the instant case was not
merely a fight between drunks which escal ated unto death; this was

a case in which Merck commtted a preneditated murder of Ji m Newton

when the victim refused to be goaded into fighting despite
provocation by his tormentor and not hi ng has been presented in the
resentencing proceeding to lead this Court to change its view from
1995 that this killing satisfied the criteria of this Court’s HAC
precedents and that the quality of this hom cide has been reduced
to deserving of a sentence of nere life inprisonnent.

(2) Prior violent felony convictions:

Appel | ant appears not to challenge this finding. Wile this

Court has apparently expressed a preference for the HAC and CCP
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aggravators at the top of the aggravating hi erarchy, appell ee would
respectfully submt that a | arge nunber of citizens -- sone perhaps
jurors -- would be equally or nore inpressed upon | earning whet her
a capital defendant whose fate nust be determ ned has a history of
commtting violent felonies (for which he has been previously
apprehended and convicted) and thus has chosen not to learn and
benefit from prior adverse experience. In many ways this
aggravator is nore significant than the “HAC' and “CCP” aggravators
because the latter only depict a snapshot of perhaps a nonentary
epi sode in an otherw se | aw abiding and harmess life, whereas a
hi story of continuous serious crimnal activity nore accurately
shows the panorama of the defendant’s character and indicates the
br oader perspective for judge, jury and review ng court. Since the

proportionality review function involves a qualitative as opposed

to a nerely quantitative counting of aggravators and mtigators it
is appropriate to consider Merck’s history. As the evidence
est abl i shed and t he sentencing court found M. Merck’s neeting with

Jim Newton in the Cty Lites parking lot was not his first

i nvol venment in serious and violent |awbreaking. Merck had a
hi story of commtting armed robberies -- not once, not tw ce, but
more. In 1990 he was convicted of the Pasco County arnmed robbery

of Nat han Dudeck; in 1989 he was convicted of three separate arned

robberies in Lake County and in the sane year yet another robbery

50



with a deadly weapon in Mrion County. He told Dr. Heide he
decided to quit his day job and do robberies (Vol. XvI, R 1119-
1120). Presumably only his preneditated killing of Jim Newon
could end his prom sing career as an arnmed robber. The | ower court
properly gave this aggravator “great weight”, undoubtedly as did
the jury in its unaninmous recommendation, and this Court should
i kewi se deem Merck’s pattern of serious prior convictions
involving force or violence in conducting its proportionality
anal ysis.*

(3) But we have nore.® The | ower court also found applicable
t he aggravating factor that the capital felony was commtted by a
per son under sentence of inprisonnment or while on felony probation

(the evidentiary basis for which is unchallenged although Merck

“Significantly, in many of the cases relied on by appellant in his
effort to urge disproportionality of the sentence there is no
pattern or series of prior felony convictions. For exanple, in
Ubin v. State the Court took pains to explain that the prior
violent felony aggravator occurred two weeks after the hom cides,
714 So.2d at 418; in Kraner v. State the prior violent felony
convi ction was apparently an i sol ated i nci dent where anot her victim
was beaten, 619 So.2d at 278; Sager and Voorhees did not have the
prior violent felony conviction aggravator, 699 So.2d 619, 699
So. 2d 602. Robertson v. State, 699 So.2d 1343 (Fla. 1997) did not
include the prior violent felony aggravator.

SAppel lee notes that frequently in proportionality analysis
di scussions the Court has noted that the presence of three valid
aggravators yields a determnation that the inposed sentence of
death is proportionate. See Snipes v. State, So.2d __ , 24
Florida Law Wekly S191, 194 (Fla. 1999) distinguishing from
Bonifay v. State, 680 So.2d 413 (Fla. 1996) in part because “there
were three, rather than two, factors in aggravation in Bonifay”;
Sochor v. State, 580 So.2d 595 (Fla. 1991).
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urges an ex post facto challenge in Issue IV, infra). Furt her
confirmng appellant’s refusal to be anmenable to society’s rules,
Merck commtted a robbery wiwth a deadly weapon on March 15, 1989,
was convicted in the Marion County circuit court on October 9, 1989
and received a four year sentence in the state prison to be
followed by one year of probation. Probation officer Jacobs
advi sed Merck of the conditions of his probation in Septenber 1991
after his release fromthe prison portion of his sentence and Mer ck
nmur dered Newt on weeks later in Cctober of 1991.

Appel  ant contends that the instant case is not sufficiently
aggravated -- thus disagreeing with this Court on the | ast appeal
-- because the victims intoxication would have decreased his
capacity to feel pain and the attack occurred quickly which he

contrasts with Wiitton v. State, 649 So.2d 861 (Fla. 1994) and Cave

v. State, 727 So.2d 227 (Fla. 1998). Nothing in the resentencing
proceedi ng shoul d cause the Court to change its previous view that
the HAC factor was established; the Court previously found this

i ncident conparable to Wiitton, supra, and Derrick v. State, 641

So.2d 378 (Fla. 1994). To the extent appellant may be relying on
differing views between state forensic pathologist Dr. Davis and
defense witness Dr. WIlley (who was neither board certified in
forensic pathology and had not worked in a nedical examner’s

office for nore than thirty years) the judge and jury could
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appropriately choose between them especially since eyew tnesses
had descri bed conscious acts of the victim and Thomas vividly
descri bed the poppi ng sound nade by Merck’s knife in the victims
skull. And while we are grateful that appellant is in agreenent
wth this Court’s resolution in Cave that enotional terror can
satisfy the HAC requi renent, nothing therein served to overrul e the
long ling of precedents of this Court that a nmultiple stabbing to
a conscious victim satisfies the HAC aggravator. See Taylor v.
State, 630 So.2d 1038 (Fla. 1993) (HAC uphel d where victi m stabbed
twenty tinmes and strangl ed al t hough nedi cal exam ner did not know

if victimwas conscious during attack); Hansbrough v. State, 509

So.2d 1081 (Fla. 1987); N bert v. State, 508 So.2d 1 (Fla. 1987);

Floyd v. State, 497 So.2d 1211 (Fla. 1986); Johnston v. State, 497

So.2d 863 (Fla. 1986); Hardwick v. State, 521 So.2d 1071 (Fla.

1988); Floyd v. State, 569 So.2d 1225 (Fla. 1990); Haliburton v.

State, 561 So.2d 248 (Fla. 1990); Pittman v. State, 646 So.2d 167

(Fla. 1994); Atwater v. State, 626 So.2d 1325 (Fla. 1993); Trotter

v. State, 576 So.2d 691 (Fla. 1990).

(B) Mtigation:

Appel l ant contends that significant mtigation has been
presented in the resentenci ng proceedi ngs to mandate a reductionto
l[ife inprisonnent. As this Court well knows on Merck's prior

appeal, Merck relied on the testinony of his sisters Stacey France
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and Roberta Crowe who descri bed Merck as being an unwanted chil d by
his nother, the uncertainty of his father, the |l ack of |ove by the
nother and the abuse on Merck and his siblings. At the
resent enci ng proceedi ng France and Crowe agai n descri bed the famly
life. Merck urges that the additional mtigation evidence should
require a finding of disproportionality and reduction in sentence.

As to abuse in the hone by appellant’s nother, the trial court
considered it and gave it the appropriate “sone weight” (Vol. 1V,
R 773). Abused chil dhood should not nerit a disproportionality
finding, as it did not in the |last appeal, 664 So.2d at 941, (see

also Hall v. State, 614 So.2d 473 (Fla. 1993)) and the strength of

that mtigator sub judice is tenpered by the fact that the abused
siblings did not choose a life of crine or nmurder, that he had
opportunities at the Collins Children’s Hone but as Kathl een Hei de
conceded Merck didn't |like the structure inposed (hated bei ng nade
to do anything, going to church, etc.) and he nmade several attenpts
to escape from it and go back to be with his nother in North
Carolina (Vol. Xvi, R 1096). Merck chose not to accept
opportunities unlike his cousins the Ellers.

Merck al so had a droopy eyelid (ptosis), a factor known in the
prior appeal and argued there as a source of derision by schoo

children. Wth respect to his poor self-inmage, w tnesses W] bon
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Fl owers and Rackl ey acknow edged that his behavior inproved during
their exposure to Merck.

Al t hough non- psychol ogi st Hei de struggl ed t o enpl oy non- DSM | V
term nology (he just “went off” -- Vol. Xvi, R 1103, 1109) to
attenpt to explain his homcidal behavior, i.e., it nust be
mtigating since his rage constituted an excessive response and
while the trial court generously found the statutory mtigator of

ment al or enotional disturbance, inthis qualitative analysis it is

inportant to note what this evidence both showed and failed to
show. Both Heide and Dr. Merin agreed that Merck was not
psychotic, insane, had no evidence of hallucinations or del usions
and had normal intelligence (Vol. XVI, R 1099-1102; Vol. XViI, R
1179-1180, 1188, 1166-1170). Both Heide and Dr. Merin agreed that
Merck did not view hinmself as accountable for his behavior (Vol

XVl, R 1112-1113; Vol. XVil, R 1185). According to Dr. Merin,
appellant had a personality disorder (as distinguished from a
mental illness or neurosis), a behavioral style of living with
features of anti-social personality and narcissistic personality
di sorder. Both agreed Merck knew right from wong and the
consequences of his actions. Since proportionality analysis is a
qualitative review this Court should agree with the trial court’s
determnation to give little weight to the enotional disturbance

factor, given Dr. Merin' s greater expertise in psychol ogy, and his
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concl usi on was supported by the psychol ogical tests he enpl oyed.
Merin' s conclusion that at the tine of the hom cide Merck was not
under the influence of an extrene nental or enotional disturbance
but rather illustrating who and what he was all about is clearly
the nore reasonable view (Vol. XVil, R 1187-1189).

Most recently in Robinson v. State, So.2d __ , 24

Florida Law Wekly S393, 396 (Fla. August 19, 1999) this Court
reiterated:

Upon review, we find that death is the
appropriate penalty in this case. In reaching
this conclusion, we are mndful that this
Court nmust consi der t he particul ar
ci rcunst ances  of the instant case in
conparison wth other capital cases and then
decide if death is the appropriate penalty.
See Sliney v. State, 699 So. 2d 662, 672 (Fl a.
1997) (citing Terry v. State, 668 So. 2d 954,
965 (Fla. 1996), cert. denied, 118 S. Ct. 1079
(1998)); Livingston v. State, 565 So. 2d 1288,
1292 (Fla. 1988). Proportionality review is
not sinply a conpari son between the nunber of
aggravating and mtigating circunstances.
Terry, 668 So. 2d at 965. Follow ng these
established principles, it appears the death
sent ence i nposed here IS not a
di sproportionate penalty conpared to other
cases.® See Spencer v. State, 691 So. 2d 1062
(Fla. 1996); Foster v. State, 654 So. 2d 112
(Fla. 1995).

In affirmng the inposed sentence of death the Court rejected a
def ense contention that the trial court had failed to consider or
gave inproper weight to mtigating evidence, including evidence
that he suffered from brain damage. The Court noted the tria

judge’ s summary t hat Robi nson was a soci opath, that he had probl ens
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since very early in life and his honme |life was not perfect but that
did not explain or justify his behavior for the past twenty years
and this Court found no abuse of discretion in the trial court’s
treat nent and consi deration of the mtigating circunstances. Wile
the exi stence of brain damage is a factor which may be consi dered
inmtigation the trial court could permssibly give little weight
to it because of the absence of any evidence that it caused his
actions on the night of the nurder. 1d. at 396.

Simlarly, inthe instant case, an exam nation of the totality

of the evidence in a qualitative manner reveals that Merck was not

in any real sense inpaired on the evening that he preneditatively
killed Ji mNewton who had refused to be provoked into a fight, that
M. Mrck had a history of repeated prior violent felony
convi ctions, and was on fel ony probation at the tine of the instant
hom cide, that this hom ci de was especially hei nous, atrocious or
cruel; the statutory mtigators found to exi st were appropriately
given little weight (and the testinony shows conpl ete di sagr eenent
bet ween psychol ogi st Merin and non-psychol ogi st Hei de even on the
presence of extrene nental or enotional disturbance). The
testimony of eyew tnesses established that Merck’s capacity to
conform his conduct to the requirenents of Ilaw was not
substantially inpaired and he did not act under extrenme duress.

Al t hough appellant had a deprived childhood with sone physica
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abuse (no sexual abuse) his siblings reared in the sanme environnent
did not choose a life in crinme and appellant preferred to escape
from the Collins Childrens Hone rather than learn from its

beneficial aspects and those ready to hel p. See Spencer v. State,

691 So.2d 1062 (Fla. 1996) (aggravating factors of prior conviction
of a felony violation [based on contenporaneous convictions for
aggravat ed assault, aggravated battery and attenpted second degree
murder] and HAC, mtigating of tw statutory nental health
mtigators and non-statutory mtigation including drug and al cohol
abuse, paranoid personality disorder and sexual abuse by his
father; court determ ned record supported trial judge' s decisionto
give little weight to mtigating circunstances especially since
there was sonme question as to the degree of the enotional

di sturbance); see also Sliney v. State, 699 So.2d 662 (Fla. 1997)

which reconfirnms that proportionality review is a qualitative
process -- the Court observing that the hom cide was an extrenely
brutal one, even though HAC was not one of the found aggravators.

The death sentence inposed in the instant case is not a

di sproportionate penalty conpared to other cases.®

Many of the cases urged by appellant, though facially simlar

contain striking dissimlarities. In Ubinv. State, 714 So.2d 411
(Fla. 1998) the 17-year-old defendant participated in a robbery-
murder with two others who received reduced sentences, the prior
violent felony conviction aggravator occurred two weeks after
murder and were not prior commtted felonies, the nerged
aggravators of robbery/pecuniary gain were based on the sane
i ncident in which the nurder occurred, and t he defendant’ s capacity
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The instant caseis simlar to Wiitton v. State, 649 So. 2d 861

(Fla. 1994). The defendant there had aggravators -- simlarly to
Merck -- including commssion of the crime while on parole for a
1981 arnmed robbery conviction -- and prior conviction of another

felony involving the use or threat of violence and it was hei nous,
atrocious or cruel; his mtigators included deprived chil dhood and
poor upbringing, abuse by two al coholic parents, was an unstable
personality and was an alcoholic. There, as in the instant case,
the stabbing victim was the victim of a rapid attack, the head

wounds would have caused rapid unconsciousness and featured

to appreciate the crimnality of his conduct was substantially
inpaired at the tinme of the shooting. Robertson v. State, 699
So.2d 1343 (Fla. 1997) involved a defendant with an inpaired
capacity at the tinme of the nurder due to drug and al cohol use with
a history of nental illness and borderline intelligence. Voorhees
v. State, 699 So.2d 602 (Fla. 1997) and Sager v. State, 699 So.2d
619 (Fla. 1997) apparently involved first degree felony nmurder in
whi ch bot h defendants and victi mwere i ntoxicated. The Sager Court
stated that defendant suffered from nental illness (recently
rel eased from a Kansas nental health facility) and that Voorhees
was the | eader, 699 So.2d at 623, and in Voorhees the defendant’s
two aggravators occurred in this hom cidal episode with no prior
record of violent felony convictions. Voor hees and Sager were
deened |i ke Kranmer v. State, 619 So.2d 274 (Fla. 1993) a “fight”
between a disturbed alcoholic and a man |egally drunk. Kr amer
additionally had both statutory mtigators present, in contrast
Merck involves a preneditated nmurder after the victimdeclined to
be drawn into a fight. dark v. State, 609 So.2d 513 (Fla. 1992)
was a single aggravator case (pecuniary gain after HAC, CCP, and
during a robbery were struck for insufficiency) and nuch
uncontroverted mtigation. N bert v. State, 574 So.2d 1059 (Fl a.
1990) involved a single aggravator and substantial uncontroverted
mtigation including the presence of both statutory nental
mtigators. Livingston v. State, 565 So.2d 1288 (Fla. 1988)
i nvol ved a seventeen-year-ol d defendant who as a result of severe
beati ngs possessed marginal intellectual functioning (whereas
Merck’s 100 1 Q could enable himto do coll ege work).
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def ensi ve wounds. Despite the victinis intoxicated state the
medi cal exam ner concluded he would have felt pain. This Court
approved both the HAC finding and the proportionality requirenent
in Wiitton and indeed cited Wiitton approvingly in Merck' s | ast
appeal . 664 So.2d at 943.

Wiile the factual pattern may not be identical, the instant

case is also conparable to Hldwin v. State, 727 So.2d 193 (Fl a.

1998). The trial court had found four aggravators: (1) pecuniary
gain, (2) HAC, (3) prior violent felony convictions, and (4) under
a sentence of inprisonnent. [This is simlar to Merck except for
the pecuniary gain factor.] The mtigators in Hldw n included a
hi story of chil dhood abuse, a history of drug or substance abuse,
organi ¢ brai n danmage as non-statutory mtigators and extrene nent al
or enotional disturbance at the tine of the nurder and capacity to
appreciate crimmnality of his conduct or to conform to the
requi renents of law was substantially inpaired as statutory
mtigators. [The abuse and al cohol usage are simlar to Merck as
well as to the enotional disturbance finding but of course Merck
has no brain damage.] There, the trial court had explained why it
did not find the psychological mtigating evidence to be
particularly conpelling (although sonme wei ght had been assigned to
it) including the fact that the experts subtly differed with one

another in their analysis and the difference in description by the
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experts and those who knew the defendant. This Court affirnmed,
approving the HAC and two prior violent felony convictions:

Not only did he serve tinme in prison for these
prior violent felonies, but he was on parole
at the time of the nurder.

Rat her than wutilizing his freedom to
become a productive, lawabiding citizen,
Hildw n instead commtted this nurder.

|d. at 198.
Thi s Court concl uded:

Based on our review of all of the
aggravating and mtigating factors, including
their nature and quality according to the
specific facts of this case, we find that the
totality of the circunstances justifies the
i nposition of the death sentence. See Porter,
564 So.2d at 1064. No two cases are ever
identical, but based on our independent
proportionality review, we find this case to
be proportionate to other cases where we have
uphel d the inposition of a death sentence.

Id. at 198.

Uphol di ng the death sentence woul d be consistent with Bowden

v. State, 588 So.2d 225 (Fla. 1991)(HAC and prior violent felony
wei ghed against terrible childhood and adol escence); Hayes v.
State, 581 So.2d 121 (Fla. 1991)(two aggravating factors wei ghed
against prior mtigating factors of age, lowintelligence, |earning

di sabl ed, product of deprived environnment); Freeman v. State, 563

So.2d 73 (Fla. 1990)(death penalty not disproportionate where two
aggravating factors weighed against mtigating evidence of |ow

intelligence and abused childhood); Franqui v. State, 699 So.2d
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1312 (Fla. 1997)(four aggravators including prior violent felony
convictions deened to outweigh the mtigation which included
hardshi ps during youth, abandonnment by his nother, death of a
younger brother and father’s drug and al cohol abuse).

In the instant case, the aggravators have previously been
described inthis brief and are strong -- especially the HAC fact or
and Merck’s repeated history of violent felony convictions, since

proportionality review involves a qualitative analysis, the Court

should affirmtrial court conclusion the mtigating factors found
were weak; as to statutory mtigators, the |lower court gave very
little weight to age of nineteen -- Merck had a normal 1Q coul d do
col | ege work according to Dr. Merin, and had sufficient experience
to have commtted several robberies before the homcide. As to the
mental or enotional disturbance, the testinony of Dr. Merin and
Kat hl een Hei de conflicted -- Merin believing that appel |l ant was not
under the influence of extreme nental or enotional disturbance and
Hei de suggesting that he was (although Heide in her report and on
cross-exam nation admtted she had said it was possible he had this
extrenme nental or enotional disturbance and coul d have sone doubt
as to really whether he had one -- Vol. XVI, R 1106). Simlarly,
the non-statutory mtigation considered was insignificant. As to

Merck’s drinking that night his actions belied the notion of

inmpairment and the difficulties in his home |life did not inevitably
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yield a life in crime as his siblings denonstrate. Unl i ke many
other cases in this Court appellant had no significant nental
probl ens -- there was no brain danmage or inpairnent, no psychosis,
no hal lucinations or delusions, and thus no substantial basis in
mtigation requiring rejection of the jury's unani nous
recommendati on of death

The Court should find the sentence of death to be

proportionate and affirmthe order of the | ower court.
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| SSUE |V

WHETHER THE TRIAL COURT'S FINDING OF THE
PRESENCE OF THE FELONY PROBATI ON AGGRAVATOR

F.S. 921.141(5) (a), VI OLATED THE
CONSTI TUTI ONAL  PROHI BI TION ON EX POST FACTO
LAVS.

I n her sentencing findings, Judge Khouzam found:

1. The capital felony was commtted by
a person under sentence of inprisonnent.

The defendant, Troy Merck, was sentenced
to four years in prison on Cctober 9, 1989,
six years in prison on Cctober 31, 1989, and
five years in prison on March 28, 1990. The
mur der for which he is here convicted occurred
on Cct ober 12, 1991. Probation Oficer Jacobs
testified at the penalty phase that the
def endant on that day was on probation for his
prior prison sentence, conviction of robbery
with a weapon. Since the defendant was on
probati on when this nurder was conmtted, the
def endant was under a sentence of inprisonnment
when he conmtted this capital felony. This
aggravating factor was proved beyond a
reasonable doubt and wll be given great
wei ght .

(Vol. 1V, R 763)

(A) The claimhas not been preserved for appellate review

Merck did not adequatel y preserve this claim by
cont enpor aneous objection in the lower court. In closing argunent
to the jury defense counsel acknow edged the applicability of this
aggravat or:

|’ mal so not going to stand here and tel
you they haven’t proven the second el enent
beyond a reasonabl e doubt, the second factor,
that is, the crime for which the Defendant is

to be sentenced was comritted while he was on
fel ony probation.
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My recollection is M. Jacobs from the
Departnent of Corrections took the stand and
he pointed out that M. Merck at the tine that
he left prison was placed on felony probation
for one of these crines, and during the tine
that he was on felony probation this incident
occurred. So I'’mnot going to stand here and
tell you that they haven't proven those two
itenms beyond a reasonabl e doubt.

(Vol . XVIIl, R 1326-27)
Again, no challenge was made in the defense sentencing
menor andum wher ei n Merck conceded that the state had established as
val id aggravators prior violent felony convictions and that he was
on felony probation at the time of the hom cide:

I n support of t he first aggravating

ci rcunst ance, t he State unrebuttedly
introduced certified copies of judgnents and
sentences of arnmed robberies, as well as

testinmony fromthe victimof one of the arned
robberies that Merck pulled a knife, and
threatened violence to him The defense
recogni zes that the Court wll likely find
that the evidence of the arned robberies was
sufficient to establish, beyond a reasonabl e
doubt, the first aggravating factor. The
def ense al so recogni zes t he unr ebut t ed
testi nony and docunent ation of the Departnment
of Corrections that establishes that Merck

a) was pl aced on f el ony probati on
approxi mately one nonth prior to the honicide;
b) was inforned of the condition; and c) was
on felony probation at the tine of the crine.
Thus, the Defendant recognizes that the State
has established the second aggravating factor.

(enmphasi s supplied)(Vol. IV, R 714)
At the Spencer hearing, defense counsel recited:
Judge, the only thing I would say on that
is that | believe that | argued during the
course of the re-trial that this would be an
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ex post facto application because at the tine
M. Merck went to trial the first tinme, it
wasn’t an aggravator.

| realize the State cited, | think the
Trotter case to knock that out, | am not
abandoning that, | didn't argue it here, but
to the extent that that doesn’'t apply, | am

not going to stand here and tell you that they
didn’t put on evidence of that.

(Vol. VIIl, R 885)
Appel  ant acquiesced to the prosecutor’s reliance on the

adverse decision in Trotter v. State, 690 So.2d 1234 (Fla. 1996),

cert. denied, US _ , 139 L.Ed.2d 134 (1997). See Lucas V.

State, 376 So.2d 1149, 1152 (Fla. 1979)(“This court wll not
indulge in the presunption that the trial judge would have nmade an
erroneous ruling had an objection been made and authorities cited
contrary to his understanding of the law"). See also F. S

924.051(3); Perez v. State, 717 So.2d 605 (Fl a. 3DCA 1998); Pope v.

State, 441 So.2d 1073, 1076 (Fla. 1983)(“A party may not invite
error and then be heard to conplain of that error on appeal.”).
Appel  ant  sonmewhat acknowl edges that the claim was not
adequately preserved in the lower court’ but posits four argunents
to explain away the default (Appellant’s Brief, p. 90). First, he
contends that while inartful the objection was sufficient to conply

with the contenporaneous objection rule. Appel | ee di sagr ees.

'See p. 89 of Appellant’s Brief noting that regarding trial
counsel’s assertion of a previous objection on ex post facto
grounds “the record doesn’t bear that out”.
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Def ense counsel clearly acquiesced and it was i ncunbent upon himto
urge that consideration of the aggravator would be serious |egal
error if he deened it so, rather than to conply passively to the
prosecutor’s reliance on Trotter. Second, he contends that the
error anounts to fundanental error. But the defense acknow edged
to the jury that the state had proven this factor, urged no |egal
basis to themfor rejecting it and clearly waived any due process
notice issue. There is no fundanental error. Third, Merck
contends that “death is different” and argues that F. S. 921.141(4)
i nposes an obligation to review death sentences on nmatters not
ur ged. But F.S. 921.141(4) does not constitute a general
repudi ati on of procedural bar jurisprudence in the capital context
but only creates a statutory mandate to review capital judgnents

and sentences (even if the defendant does not want to appeal). See

e.g., Miehleman v. State, 503 So.2d 310, 312-313 (Fla. 1987)

Pettit v. State, 591 So.2d 618, 620, n 2 (Fla. 1992)(Pettit did not

want to appeal or have counsel for him appeal, but we determ ned
that this wish could not be granted because we have an absol ute
statutory obligation to review every death sentence).

Finally, Merck posits that trial counsel should be decl ared
ineffective (W thout hearing or cross-exam nation) for his failure
to tinely and properly object on ex post facto grounds. But trial

counsel cannot be deened deficient in this regard since this
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Court’s precedent of Trotter v. State, 690 So.2d 1234 (Fla. 1996)

would likely have precluded success and trial counsel is not
required to anticipate future changes in the law. Cf. Harvey v.
Dugger, 656 So.2d 1253, 1258 (Fla. 1995)(trial counsel cannot be
deened ineffective for failing to object that HAC instruction was
vague when this Court had previously upheld the validity of these

instructions); Lanbrix v. Singletary, 641 So.2d 847, 849 (Fla.

1994) (appel | ate counsel not ineffective because this Court would

have rejected Espinosa claimon direct appeal); Stevens v. State,
552 So.2d 1082, 1085 (Fla. 1989)(“ . . . clains of ineffective
assi stance of counsel that place a duty upon defense |awers to

anticipate changes in the law are without nerit.”).

(B) There is no violation of the ex post facto clause:

The trial court’s actionis in conformty with Peek v. State,

395 So.2d 492, 499 (Fla. 1980) wherein this Court expl ai ned:

Probation is a sentence alternative but is not
generally considered to be a sentence of
i nprisonnment. An exception arises, however

if the order of probation includes as a
condition a term of incarceration and the
capi tal felony is conmtted while the
defendant is or should be incarcerated. We
find that the phrase “person under sentence of
I mprisonment” i ncl udes (a) persons
i ncarcerated under a sentence for a specific
or indetermnate term of years, (b) persons
i ncarcerated under an order of probation, (c)
persons under either (a) or (b) who have
escaped from incarceration, and (d) persons
who are under sentence for a specific or
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indeterm nate term of years and who have been
pl aced on parol e.

(enphasi s supplied)

See also Merck v. State, 664 So.2d 939, 945 (Fla. 1995)(“l do note

that if Merck was on parole, or if his order of probation included
as a condition a term of incarceration and this nurder was
commtted while Merck was or should have been incarcerated, he
woul d have been under a sentence of inprisonnment within the nmeaning
of section 921.141(5)(a).”).

Probation officer Jacobs testified that Wlliam Melton a/k/a
Troy Merck had been released fromprison with a term of probation
to foll ow and he went over the rules and regulations with Merck in
the Exhibit 13 probation order (Vol. XiIl, R 630-633). The
Exhibit 13 probation order plainly indicates that Merck had one
year of probation consecutive to four years in the Departnent of
Corrections (Vol. V, R 806). Merck satisfied the under sentence
of inprisonnment aggravator under the exception noted in Peek,
supr a. But even if the Peek exception were not applicable, the
| egi sl ature’s subsequent revision of F.S. 921.141(5) to clarify
with the “placed on community control or on felony probation”

| anguage puts the case in a simlar posture to Trotter v. State,

690 So. 2d 1234 (Fla. 1996), cert. denied, --- U S ---, 139 L. Ed. 2d

134 (1997) where the Court rejected an ex post facto chall enge and
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found the community control |anguage to be a refinenent in the
sentence of inprisonnent factor.

Cust odi al restraint has served in
aggravation in Florida since the “sentence of
i nprisonnment” circunstance was created, and
enact nent of comunity control sinply extended
traditional custody to include “custody in the
comunity.” See 8948.001, Fla. Stat. (1985).
Use of comunity control as an aggravating
ci rcunstance thus constitutes a refinenent in
the “sentence of inprisonnment” factor, not a
substantive change in Florida's death penalty
| aw.

Id. at 1237. Thus, this Court disagreed with Trotter’s claim
“Just as [it has] found no violation in every other case where an
aggravating circunstance was applied retroactively - even on

resentencing.” 1d.; see e.qg., Jackson v. State, 648 So. 2d 85 (Fl a.

1994) (victim was |aw enforcenent officer aggravator); Valle v.

State, 581 So.2d 40 (Fla. 1991)(sane); Zeigler v. State, 580 So.2d

127 (Fla.)(CCP aggravator), cert. denied, 502 US. 946 (1991);

Hitchcock v. State, 578 So.2d 685 (Fla. 1990) (under sentence of

i npri sonment aggravator), vacated on other grounds, 505 U S. 1215

(1992); Justus v. State, 438 So.2d 358 (Fla. 1983) ( CCP aggr avat or),

cert. denied, 465 U. S. 1052 (1984); Conbs v. State, 403 So.2d 418

(Fla. 1981)(sane), cert. denied, 456 U S. 984 (1982).

Recently, this Court found that the proposed application of a
new aggravat or woul d be an ex post facto violation. |n Hootnman v.
State, 709 So.2d 1357 (Fla. 1998), this Court held that subsection
921. 141(5)(m, Florida Statutes (Supp. 1996), could not be applied
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to a nurder commtted prior to the new aggravator’s effective date
of Cctober 1, 1996. The (5)(m aggravator applies when “[t]he
victim of the capital felony was particularly vulnerable due to
advanced age or disability, or because the defendant stood in a
position of famlial or custodial authority over the victim” 8§
921.141(5)(m. Because “advanced age of the victim had not been
part of any of the previously enunerated factors,” this Court held
that “the legislature altered the substantive |law by adding an
entirely new aggravator to be considered in determ ning whether to
i npose the death penalty.” Hootman, 709 So.2d at 1360.

This case is nore like Trotter than Hootnman. As far as the
“under sentence of inprisonnment” aggravator is concerned, felony
probation is the functional equivalent of community control. See
ch. 948, Fla. Stat., entitled “Probation and Cormmunity Control.”
Fel ony probation, just |ike comrunity control, is a type of custody
inthe comunity. 8 948.001, Fla. Stat. (1997). Therefore, felony
probation is al so an extension of custodial restraint and nerely a
refinement of the (5)(a) aggravator, rather than a substantive
change like the (5)(m advanced age aggravator. Thus, no error
occurred when the trial court allowed the state to introduce

evi dence that Merck was on fel ony probation or when the trial court
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instructed the jury on, and then found, that the felony probation
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aggravat or had been established.?

Moreover, the correctness of the lower court’'s action is

fortified by this Court’s action in pronulgating Standard Jury

Instructions in Crimnal Cases--No. 96-1, 690 So.2d 1263 (Fla. No.

89, 053, March 6, 1997), wherein this Court ordered that these new
instructions “wll be effective onthe date this opinionis filed”.
The pertinent instruction provides:
F.S. 921. 141(5) The aggravating
circunstances that you my consider are

l[imted to any of the followng that are
establ i shed by the evidence:

Note to Judge G ve only those aggravating
circunstances for which evidence has been
present ed.

1. The crinme for which (defendant) is to be
sentenced was commtted while [he] [she] had
been previously convicted of a fel ony and [was
under sentence of inprisonnment] [or] [was
pl aced on community control] [or] [was on
fel ony probation];

(690 So.2d at 1265)

In Collins v. Youngblood, 497 U S. 37, 111 L.Ed.2d 30 (1990)

8A further note on Hootman. There the Court expressed a concern
that unlike prior cases Hootman would have allowed juries to be
gi ven additional detrinental information to consider in making its
recomendati on and that judges and juries mght predicate a death
sentence on the victims advanced age as the sole determning
factor in aggravation. Id. at 1360. VWhat ever theoretical
possibility that may have represented in that pre-trial vacuum
that certainly is not the case here where there are two other
strong aggravators (HAC, prior violent felony convictions) and the
under sentence of inprisonnent-felony probation aggravator does not
provi de nuch nore damagi ng i nformati on than the properly consi dered
series of prior violent felony convictions for robbery.
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t he Supreme Court cited with approval the fornulation in an earlier

deci sion Beazell v. Onhio, 269 U S. 167, 70 L.Ed.2d 216 (1925):

“I't is settled, by decisions of this Court so
wel | knowmn that their <citation nmay be
di spensed wth, that any statute which
punishes as a <crime an act previously
commtted, which was innocent when done;
whi ch makes nore burdensone t he puni shnment for
a crime, after 1its conmssion, or which
deprives one charged with crinme of any defense
avai l abl e according to law at the tine when
the act was commtted, is prohibited as ex
post facto.” 1d., at 169-170, 46 S. C., at
68- 69.

The Beazell formulation is faithful to our
best know edge of the original understanding
of the Ex Post Facto Cl ause: Legislatures may
not retroactively alter the definition of
crimes or increase the punishnent for crimnal
acts.

497 U.S. at 42-43.

See also California Dept. of Corrections v. Mrales, 514 U S. 499,

132 L.Ed.2d 588, n 3 (1995)(“After Collins, the focus of the ex
post facto inquiry is not on whether a | egi sl ati ve change produces
sone anbi guous sort of ‘disadvantage,” . . . but on whether any
such change alters the definition of crimnal conduct or increases
the penalty by which a crinme is punishable.”). The chal | enged
statute neither punished as a crine an act previously done which
was i nnocent when done nor made nore burdensone the puni shnent for
acrime after its commssion, nor did it deprive one charged with

a crinme of any defense available at the tinme when the act was
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comm tted.

(C) Harmless error:

Finally, any error in this regard nust be deened harnl ess.
The jury returned a unaninous recomendation of death, anply
supported by two other valid aggravators -- the HAC factor
(previously approved by this Court) and prior violent felony
conviction aggravator (unchallenged in this appeal and the
evi denti ary support denonstrating several arnmed robberies conmtted
before the instant hom cide). Thus, M. Merck’s conduct at the
City Lites parking lot was not an isolated, aberrant incident of
| aw breaking. The mtigation was weak; Merck has no brain damage,
mental retardation, or psychosis and the enotional disturbance
found and given little weight was even in di spute between Dr. Merin
and Ms. Heide. Renoval of the “felony probation” factor fromthe
calculus would not reasonably yield a different result to the

character anal ysis.
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| SSUE V

WHETHER ERROR TO EXCLUDE EVI DENCE THAT NEI L
THOMAS WAS THE MJURDERER

This Court has consistently rejected residual or lingering

doubt as a non-statutory mtigating factor. King v. State, 514

So. 2d 354, 358 (Fla. 1987); Tafero v. Dugger, 520 So.2d 287, 289,

n 1 (Fla. 1988); Wiite v. Dugger, 523 So.2d 140 (Fla. 1988);

Mtchell v. State, 527 So.2d 179, 182 (Fla. 1988); Chandler v.

State, 534 So.2d 701, 703 (Fla. 1988)(a resentencing is not a

retrial of the defendant’s guilt or innocence); Downs v. State, 572

So. 2d 895, 900 (Fla. 1990); Hitchcock v. State, 578 So.2d 685, 690

(Fla. 1990); Waterhouse v. State, 596 So.2d 1008, 1011 (Fla. 1992);

Preston v. State, 607 So.2d 404, 411 (Fla. 1992); Bogle v. State,

655 So.2d 1103, 1107 (Fla. 1995); Sinms v. State, 681 So.2d 1112,

1117 (Fla. 1996). Appellant now asks this Court to ignore that
precedent to urge that Neil Thomas rather than Merck killed Jim

Newt on, in the guise of mtigation.?®

SAppel l ee al so submits the claimis procedurally barred. In his
sent enci ng nenor andum bel ow, appellant did not argue the mtigator
of “Neil Thomas as nurderer” (Vol. IV, R 707-730). He observed
there “Al though Merck still categorically maintains his innocence,
he and his counsel recognize that, based upon the original jury’'s
conviction of first degree nmurder, this nmenorandumnust be witten
from the perspective that Troy Merck was the individual who
commtted the stabbing. Nevert hel ess, Merck does so wthout
wai vi ng any objection or position relating to his limted role in
the homcide” (Vol. 1V, R 707-708).
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Wiile it is true that the Court has held that the trial judge
has discretion in a resentencing proceeding to allow the jury to
hear evidence that will aid it in understanding the facts of the

case to render an appropriate advisory sentence -- see Teffeteller

v. State, 495 So.2d 744 (Fla. 1986); Bonifay v. State, 680 So.2d

413, 419 (Fla. 1996) -- obviously the trial court does not abuse
its discretion by refusing to turn a penalty phase proceeding into
a guilt phase proceedi ng (and exceedi ng the nmandate of this Court)
or by permtting evidence to confuse or mslead the jury, in the
performance of its responsibility of returning a sentencing
recommendati on, or by subverting a long |ine of precedents of this
Court that residual or lingering doubt is not a non-statutory
mtigating factor. Furthernore, consideration of the proffer bel ow
and the totality of the evidence yields the conclusion that Merck
(rather than Thomas) was the killer and that Neil Thomas’ presence
in the parking ot did not suffice either for a jury instruction or
a finding that Merck was an acconplice in a capital felony
commtted by another person and his participation was relatively
m nor or that he acted under the substantial dom nation of anot her,
or that an equally cul pable co-perpetrator received disparate
treat nent.

As below, appellant relies on Downs v. State, 572 So.2d 895

(Fla. 1990) which held that it was harmess error to exclude a
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portion of the testinony of the defendant’s grandnother that Downs
was with her when the nurder occurred to corroborate the viewthat
anot her man was the triggernman. The Court found in the record
overwhel m ng proof to render the grandnother’s cunul ative testinony

harm ess beyond a reasonabl e doubt. Later, in Htchcock v. State,

578 So. 2d 685, 689, n 7 (Fla. 1990) this Court found t he Downs case
i nappl i cabl e because the | atter case i nvolved the di sparity between
his actions and those of his acconplices and their resultant
sentences mght mtigate Downs’s sentence and Hitchcock had no
acconpl i ces. The sane is true here. Neil Thomas was not a
princi pal or co-conspirator and the testinony both in the prior
trial and resentencing established both that he did not kill or
participate in the killing to nmerit a reduced sentence for Merck.
See Katherine Sullivan testinony that Merck was the shorter of the
two with the droopy eyes that stabbed Jim Newon after stating he
was going to show him how to bleed and that Neil Thomas did not
kill the victimbut only m m cked Merck (OTR 419-469; Vol. X1, R
469-506). Neil Thomas testified at the resentencing that he warned
the victimprior to Merck’s assault -- as Sullivan testified -- to
“haul ass” or there would be a serious beating, that he did not
notice Merck’'s use of a knife until afterwards and Merck’s
subsequent adm ssions and recounting of the incident (which in the

prior trial Merck had repeated to other defense w tnesses)(Vol
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XI'l, R 546-554).1° The pants issue remains a red herring as Merck
admtted in the prior trial that he was wearing the Exhibit 21
pants upon which the victims DNA and blood were found and
Detective Nester did not retain other pants found in the vehicle
because they appeared to have no evidentiary val ue.

A defendant may not conplain that his death sentence is
di sproportionate to that of a co-perpetrator where the latter is

ineligible for the death penalty. See e.g., Larzelere v. State,

676 So.2d 394 (Fla. 1996)(codefendant’s acquittal exonerated him
from culpability as a matter of law and thus irrelevant to a
proportionality review of the defendant’s death sentence); Henyard
v. State, 689 So.2d 239, 254 (Fla. 1996) (codef endant aged fourteen
was not eligible for a death sentence and his | esser sentence was

irrelevant to Henyard' s proportionality review); Mrdenti v. State,

630 So.2d 1080, 1085 (Fla. 1994)(contact person received inmunity

If the Court is to reviewthe prior appellate transcript on this
point, appellee refers the Court to M. Merck’s adm ssion that he
was wearing the Exhibit 21 pants on which FBI expert Mertens
testified that the blood natched the DNA profile of victim Janes
Newt on (OIR 857, 576-579), the testi nony of defense wi tness Roberta
Connor that Merck announced to her that “I killed the
not her -fucker” and that he had cut a main artery (OIR 930-932),
t hat def ense wi tness Rebecca Shuler testified Merck said he didn’'t
give the victima chance to hit himand that if she told anyone of
the incident he’'d take the closest thing to her (OITR 977-978), that
rebuttal wtness Sandra Ledford testified appellant admtted
stabbing the victimand woul d take the closest thing to her if she
told on him (OIR 1046).
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whereas hit man who carried out contract murder properly received
deat h).

Here, Neil Thomas’ non-viol ent presence in the parking | ot and
bei ng unaware of Merck’s nurderous intent until told afterwards by
hi m cannot provide an appropriate basis for urging the sentencer

that Merck’s sentence shoul d be reduced. See Preston v. State, 607

So. 2d 404, 411 (Fla. 1992) (evidence that Preston’s brother admtted
commtting the murder only suggested residual doubt and did not
tend to establish mtigating circunstance that he was an acconplice
in murder commtted by another and that he acted under extrene

duress or the substantial dom nation of another); Bogle v. State,

655 So.2d 1103, 1107 (Fla. 1995) (exclusion of evidence of facial
scratches on defendant’s face not error or if error harm ess beyond

a reasonable doubt); Sins v. State, 681 So.2d 1112, 1117 (Fl a.

1996) (rejecting attenpted use of |lingering doubt as i nperfect self-

defense mtigator). See also Melendez v. State, 612 So.2d 1366

(Fla. 1992)(argunents relating to proportionality and disparate
treatment are not appropriate where prosecutor has not charged the
al | eged acconplice with a capital offense).

Appel l ant’ s clai m nust be rejected.
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PRO SE | SSUE

DENI AL OF EFFECTI VE ASSI STANCE OF COUNSEL AT
QU LT PHASE

Appel | ant contends that he was deni ed effective assi stance of
counsel at the guilt phase of his trial. This Court well knows it
is not as convenient as it seenms to remand for a partial
evidentiary hearing on a claimof ineffective assistance of trial

counsel during the pendency of an appeal. See N xon v. State, 572

So. 2d 1336, 1340 (Fla. 1990) (“We recogni ze the confusion resulting
from our remand for these atypical proceedings and decline to
di spose of this claimon the present state of the record which we

view as | ess than conplete.”). See generally Blanco v. Wai nw i ght,

507 So.2d 1377, 1384 (Fla. 1987)(“A proper and nore effective
remedy is already available for ineffective assistance of tria
counsel under rule 3.850. |If the issue is raised on direct appeal,
it will not be cognizable on collateral review"”). See also

Lawrence v. State, 691 So.2d 1068, 1074 (Fla. 1997); Consalvo V.

State, 697 So.2d 805 (Fla. 1996); MKinney v. State, 579 So.2d 80,

82 (Fla. 1991). Appellee submts that it is nore appropriate for
full devel opnent of challenges to trial counsel’s performnce to
utilize the postconviction vehicle of Rule 3.850, rather than the

necessarily inconplete vehicle of appeal.
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Al ternatively, trial counsel was not ineffective for failing
totinely file post-trial notions relating to Detective Nester and
t he khaki pants since this Court determ ned on the | ast appeal that
there was no denial of due process in the failure to preserve the

pants which had no blood stains. Mrck v. State, 664 So.2d 939,

942 (Fla. 1995). Thus, there was neither deficiency nor resulting

prej udi ce.
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PRO SE | SSUE |

THE PROSECUTOR' S ALLEGED KNOWNG USE OF
PERJURED TESTI MONY BY W TNESS THOVAS NESTER

Appel l ant contends that the state know ngly used perjured
testimony of Detective Tom Nester. Appellee disagrees that there
was any perjury. Nester testified in the previous trial -- and
this Court affirmed -- that there were a pair of khaki pants which
were not placed into evidence because they had no evidentiary
val ue, that he checked them for blood stains, that Katherine
Sul i van nentioned t he st abber had khaki-styl e pants and there were
no bl ood stains on the pants he did not retain in evidence (OIR
1053-59). At the resentencing proceeding Nester reiterated that
testinmony on a proffer (Vol. XII, R 649-661). Nester explained
that it was not correct that when he renoved the khaki pants it
went through his mnd that those are consistent wth what the
W tness said the stabber had worn (Vol. Xil, R 656) but that he
had checked for bl ood stains and when there were none he put them
back in the vehicle (Vol. XIl, R 657). There was no perjury and
as this Court ruled on the | ast appeal no violation of due process

pursuant to Arizona v. Youngblood, 488 U S. 51, 102 L.Ed.2d 281

(1988). Merck v. State, 664 So.2d 939, 942 (Fla. 1995).

Appel I ant al so apparently seeks to have this Court revisit the
prior appeal by urging four witnesses gave conments suggesting t hat
Neil Thomas not Merck was the killer. The totality of the

testinmony was to the contrary. (1) Katherine Sullivan was positive
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in her in-court identification of Merck as the killer, whomshe had
also identified froma photo pack. He was the shorter of the two
men who took off his shirt and threw it into the back of the car
prior to the assault. She noted his droopy eyes which rem nded her
of a high school friend (OTR 420-449; Vol. X, R 476-504)
(2) Neil Thomas testified both in the resentencing proceedi ng and
the original trial that Merck stabbed the victim(Vol. XII, R 546-
554; OIR 750-751). (3) According to Richard Holton the assail ant
started hitting the victimdeclaring, “I’'ll show the jerk how to
bl eed” and the taller man who didn’t do the stabbing was the driver
who had a confused | ook on his face (OTR 723-725). (4) Fingerprint
exam ner Brommel sick testified at the prior trial that both Thomas’
and Merck’s prints were on the exterior of the car (OIR 610-613).
The prints of both were on the roof (OTR 622).

Appel l ee adds that at the initial trial Merck admtted on
cross-exam nation that he wore the Exhibit 21 blue pants on which

the FBI found the victinms blood (OIR 857; OIR 576-579).
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PRO SE | SSUE 1|

WHETHER THE VERDI CT OF GUILTY IS CONTRARY TO
THE LAW OR THE WEI GHT OF THE EVI DENCE

This is an appeal fromthe resentenci ng proceedi ng i nposi ng a
sentence of death pursuant to a remand order by this Court; it may
not be used as a belated rehearing of the affirmance of the

judgnment of guilt by a unaninmous court. Merck v. State, 664 So.2d

939 (Fla. 1995).

Appel l ant continues to urge that Detective Nester commtted
perjury; the state submts as argued below, that there is no
perjury, that Detective Nester’s testinony was a matter of
semantics not newy discovered evidence. (Vol. VIII, R 843-844).
In the prior guilt phase trial eyew tness Katherine Sullivan was
positive that Merck -- shorter than Neil Thomas -- was the man who
attacked and killed JimNewon. She also selected his photo from
a photo pack and noticed the killer had droopy eyes (OIR 420-449).
Anot her witness Richard Holton testified that the taller conpanion
didn’t do the stabbing and drove the car away (OIR 724-725).

This Court need not review the evidence which supports the
original guilty verdict and this Court’s affirmance of the judgnent

of guilt.
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PRO SE | SSUE |V

WHETHER THE LOWER COURT ERRED REVERSI BLY I N
DENYING A M STRIAL DURING THE PROSECUTOR S
EXAM NATI ON OF A W TNESS.

During the prosecutor’s cross-exam nation of defense w tness
Dr. Kathleen Heide, the following transpired (Vol. XvI, R 1112-
1115):

Q And | think what you were talking
about, even wthin the different |evels of
devel opnent, he hasn’'t reached a |evel of
personality devel opnent where he truly sees
hi msel f accountabl e for his behavior?

A That is correct. That is -- would
be a higher level than Troy has reached at
this point in his life. So he doesn’'t see
hi msel f as accountable. Things just sort of
happen. Mre of that -- again, what we would
see in the normal devel opnent of a younger
child wouldn't necessarily result at this
poi nt .

Q He doesn’'t have any kind of
internalized value systemis kind of another
way of saying the things you just have been

sayi ng?
A That’s correct, he doesn’'t have an
internalized value system Does that nean

these things constitute a poor definition of
hi msel f? The answer woul d be no.

Q He doesn’'t believe in God or any
type of religious --

MR ZI NOBER: Your Honor, my we
approach the bench?

THE COURT: Yes, M. Zinober.

(Wher eupon, the follow ng side bar
conference was hel d outside the hearing of the
jurors)

MR. ZI NOBER: Your Honor, | nove for
a mstrial based on basically appealing

towards religious bias. | think it is totally
i nproper in this case. There was no reason to
throw religiosity in here. | don’t have to

bring a notion in |imne on everything. M.
Ri pplinger should have known anythi ng on that
-- that is a blatant play to enptions. People
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are highly religious. That is saying like
sonebody is against blacks or sonething. I
think that is prejudicial to ny client.

THE COURT: M. Ripplinger?

MR. RIPPLINGER  Judge, a big part
of her testinony is one of her bases for this
factor is he doesn’'t have a value system He
doesn’t care. In her report she nentioned he
doesn’t believe in God. That is part of the
cross-exam nation on that.

THE COURT: That should -- you al

know what the cases say. That is not
appropri ate.

M. Zinober, |I'’mgoing to deny your
motion for mstrial. |If you want me to, | can

give a curative instruction to the jury right
now to totally disregard the |ast question,
that it has no bearing on this.

MR. ZINOBER: | appreciate what the
Court’s doing, but I don't think that would
cure it.

(Wher eupon the side bar conference
was concl uded)

THE COURT: Menmbers of the jury, as to

the very |ast question asked by M.
Ri pplinger, | ask you to totally disregard
t hat . W re going to strike it from the

evi dence because it has no bearing what soever
on this case.
You may proceed, M. Ripplinger.
The lower court did not abuse its discretion in denying the

request for mstrial. Sal vatore v. State, 366 So.2d 745 (Fla.

1978); Hamlton v. State, 703 So.2d 1038 (Fla. 1997); Cole v.

State, 701 So.2d 845 (Fla. 1997); GQudinas v. State, 693 So.2d 953
(Fla. 1997). Reasonable persons could agree with the trial court’s

ruling. Ham lton, supra; Huff v. State, 569 So.2d 1247, 1249 (Fl a.

1990). Appellee submts first of all that the prosecutor did not
err egregiously in his cross-exam nation of defense w tness Heide

concer ni ng whet her Merck had an internalized val ue system She had
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previously opined about survivors coping strategy (Vol. XVlI, R
1048), the parents’ failure to supervise (Vol. XVl, R 1055) and
t he abandonnment and alienation when a child doesn’t have a sense of
bei ng connected to other people (Vol. XVI, R 1073). The w tness
agreed that Merck was not psychotic and had normal intelligence
(Vol . XVvl, R 1102) and that appellant seened to react in this
incident like a torrent of rage was unleashed (Vol. XVI, R 1103).
The best |abel she was able to give is “he went off”, a
nonpr of essional termnot cited in the DSMIV (Vol. Xvl, R 1108-
1109). She agreed that Merck was basically self-oriented, not
capabl e of enpathizing with other people and that it was not a
problemfor himto do sonething norally or legally wong (Vol. XV,
R 1112). Since Dr. Heide’s thirty-three page report on appel | ant
had noted his absence of belief in God (Vol. V, R 808, p. 13), it
was |legally appropriate for the prosecutor to cross-exam ne the
witness as to all the bases she had considered in form ng what ever

opi ni ons drawn. See, e.g., Johnson v. State, 608 So.2d 4, 10-11

(Fla. 1992); Parker v. State, 476 So.2d 134, 139 (Fla. 1985)

Muehl eman v. State, 503 So.2d 310 (Fla. 1987); Jones v. State, 612

So.2d 1370 (Fla. 1992).1

BAppel l ee submits that the trial court erred in limting the
prosecutor’s cross-exam nation of “expert” Hei de under these cited
authorities, as it had at the notion in limne in granting a
defense notion in limne precluding the state from presenting
evidence that the victim was celebrating the birth of his new
child, despite the prosecutor’s proper reliance on the victim
i npact provision, F.S. 921.141(7), and Wndomyv. State, 656 So.2d
432 (Fla. 1995) (Vol. IX, . 17-21; see also Vol. V, R 808).
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Appel | ee woul d submit that the brief query about a belief in
God or other religious factor was not inproper or unduly
prejudicial in light of the wtness testinony attenpting to
expl ain his non-accountabl e personality devel opnent. But even if
the question were deened inproper, the court took appropriate

curative action by its instruction to the jury.?*?

2Appellant’s claimtruly rings hollow when it is renenbered that
Merck sought to use the benefit of religion to his advantage by
introducing the testinony of cousin Jason Eller that he was a
rising senior at a “Christian college” for students |ooking for
“sonething spiritual” (Vol. XV, R 873). This school *“taught ne
how to actually |ove one another because | cane from the sane
situation, a bad hone, a broken hone” (Vol. XV, R 878).
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PRO SE | SSUE V

THE EXCLUSI ON OF JURORS BECAUSE OF THEI R VI EW6
OPPCSI NG CAPI TAL PUNI SHVENT.

Appel l ant conplains that the trial court allowed about ten
prospective jurors to be struck for cause sinply because they held
consci entious and/or religious convictions that were so strong t hey
woul d never vote for the death penalty. The following jurors
announced such strong religious or conscientious Vviews: CGer ow,
Ti ce, Bedingfield, Blakely, Hol conb, Pascoe, Henry, Boksen, Jones,
Cohen (Vol. 11X, R 105-106, 130-139). After questioning by the
prosecutor and the defense the trial court agreed with the state
that these jurors should be renoved for cause (Vol. X, R 294-305)
and defense counsel agreed or did not announce opposition to Tice,
Henry, Boksen (the defense woul d have renoved her if the state had
not), Jones, Hol conb, and Cohen (Vol. X, R. 294- 305).
Subsequent |y, prospective jurors Stanka, Bradl ey, Ovall e, Ednonds,
and Keaton simlarly announced religious or conscientious
opposition to the death penalty (Vol. X, R 351, 357-359, 364,
368-369). The trial court granted a cause excusal to which the
defense did not object for jurors Stanka, Ovalle, Keaton and
Bradley (Vol. XI, R 409-417). The court also granted a state
notion to excuse Ednonds over defense objection (Vol. XI, R 415).

To the extent that appellant is arguing that the state may not
perm ssi bly seek to have excused for cause jurors who are unable to

follow the |l aw and obey the trial court’s instructions, appellee
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submts that he is m staken. See Wainwight v. Wtt, 469 U S. 412,

83 L. Ed. 2d 841 (1985); Lockhart v. McCree, 476 U.S. 162, 90 L. Ed. 2d

137 (1986); San Martin v. State, 717 So.2d 462, 467 (Fla. 1998);

Hudson v. State, 708 So.2d 256, 262 (Fla. 1998); Castro v. State,

644 So.2d 987, 989 (Fla. 1994); Hartley v. State, 686 So.2d 1316,

1322 (Fla. 1996).

To the extent that appellant nmay now be conpl ai ni ng about
jurors who were excused for cause to which the defense did not
obj ect or agreed to renoval below, the claimis procedurally barred
and may not be renewed for the failure to contenporaneously object.

See Rhodes v. State, 638 So.2d 920 (Fla. 1994); Archer v. State,

673 So.2d 17 (Fla. 1996); Peterka v. State, 640 So.2d 59 (Fla

1994); Cannady v. State, 620 So.2d 165 (Fla. 1993).

To the extent that appellant is conplaining about the excusal
of prospective jurors to whom the defense did object, appellee
submts that the jurors’ expression of their adamant views fully
warrant ed excl usion under the Wtt standard (Vol. I X, R 105-106,
131-133; Vol X, R 226-227, 249-250; Vol. X, R 368-369).

Appellant’s claimis without nerit.
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CONCLUSI ON

The instant jury after hearing evidence submtted by
appellant’ s rel ati ves, social workers, therapeutic foster parents,
and expert Heide, returned a wunaninmous twelve to nothing
recommendati on of death; in the prior sentencing proceeding, yet
anot her jury recomrended death by a nine to three vote. Thus, two
juries -- sonetinmes called the conscience of the community -- have
expressed a consensus that death is the appropriate sanction by a
conbi ned vote of 21 to 3. Two trial judges have now agreed that
death is the appropriate sentence and in 1995 this Court expressed
the view than that a sentence of death was not di sproportionate in
this stabbing nmurder. 664 So.2d at 943. Appellee submts that
not hi ng nmeani ngful has changed and urges this Court to affirmthe
i nposition of the sentence of death.

Respectful ly subm tted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

ROBERT J. LANDRY

Assi stant Attorney General
Florida Bar |1.D. No.: 0134101
2002 N. Lois Avenue, Suite 700
Tanpa, Florida 33607

(813) 873-4739

COUNSEL FOR APPELLEE

CERTI FI CATE OF SERVI CE

92



| HEREBY CERTI FY that a true and correct copy of the foregoing
has been furnished by US. Regular Mail to Steven L. Bolotin,
Assi stant Public Defender, Public Defender’s O fice, Polk County
Court house, P. O Box 9000, Drawer PD, Bartow, Florida 33831, and
Troy Merck, Appel | ant , DOC # 118167, Union Correctiona
Institution, P. O Box 221, Al-P-2210-S, Raiford, Florida 32083

this day of Septenber, 1999.

COUNSEL FOR APPELLEE

93



