STATEMENT OF THE CASE AND FACTS

The Respondent does not dispute the State's recitation of
the facts, but finds it necessary to supplenent them as
follows. After the trial court had ruled that a nedical-
necessity defense was no |onger available for the charges
agai nst the Respondent, it permtted himto proffer evidence
which would have supported that defense. The Respondent
testified that he was di agnosed with gl aucoma about 1977. He
t ook prescribed drugs for that condition, but they did not
wor K.

In 1982 he devel oped ki dney failure which he attributed
to the gl aucoma drugs. He had a ki dney transpl ant that year at
Shands Hospital in Gainesville, Florida. He began taking
medicine to keep him from rejecting the transplant. This
medi ci ne caused hi mnausea. He was al so prescri bed nedicine to
control the nausea but this nedication failed to work. Hi s
wei ght dropped from about 200 pounds to 112 pounds. Prior to
t he ki dney transpl ant he had begun using marijuana to control
his glaucoma. After the transplant he also found that
marijuana controll ed his nausea. H s wei ght thereafter went up
to about 155 or 160. Hi s doctors were aware that he was using
marijuana and told him to continue what he was doing. He
attenpted to obtain marijuana by | egal nmeans t hrough state and

federal agencies, but was unable to do so. (RII 76-80).



SUMVARY OF THE ARGUMENT

The district court of appeal correctly determ ned that
the defense of nedical necessity to marijuana use still
applies in Florida. The Legislature nust speak unequi vocally
in order to abrogate the common-I| aw defense of necessity as
applied to marijuana use, but it has never done so. The
Legislature is presuned to be cognizant of the decision in
Jenks v. State, 582 So.2d 676 (Fla. 1st DCA 1991), which
expressly states that the Legi sl ature nust speak unequi vocal | y
in order to abolish such a conmmon-| aw defense. The fact that
the Legislature reenacted Section 893.03, Florida Statutes
subsequent to the Jenks decision wthout abolishing the
defense neans that the interpretation given to the statute in
Jenks becane the accepted construction.

The Respondent established a predicate for the adm ssion
of expert testinony regarding the effectiveness of marijuana
in treating glaucoma by testifying w thout objection, other
that relevancy, that he suffered from that disease. The
district court properly concluded that the Respondent had

established the elenents of a nedical -necessity defense.

ARGUMENT

THE LEGQ SLATURE HAS NOT' ABCLI SHED THE
COMVON- LAW DEFENSE OF NECESSITY AS IT
RELATES TO THE USE OF MARI JUANA



In its brief the State nakes a three-pronged attack on
t he decision of the district court of appeal. One prong of its
argunent is that State v. Jenks, 582 So.2d 676 (Fla. 1st DCA
1991), the decision on which the district court relied, was
wongly decided. It argues alternatively (actually its first
argunent) that the rationale of Jenks ceased to exist after
the 1993 anendnents to Section 893.03, Florida Statutes, and
t hat no nedi cal - necessity defense for marijuana use can now be
mai ntai ned in Florida. This argunent chal |l enges the rational e
of the district court's opinion in the present case. Finally,
the State argues that for various reasons the Respondent has
not nmet the requirenents of a necessity defense if one still
exists for marijuana use.

The facts in Jenks v. State, supra, were stated by that
court as follows:

Kenneth Jenks inherited henophilia
from his nother, and contracted the
acquired immune deficiency syndrone
(AIDS) virus froma blood transfusion in
1980. He unknow ngly passed it to his
wi fe, Barbara Jenks. Ms. Jenks' health
began to decline rapidly. Her wei ght
dropped from 150 to 112 pounds during a
three week period as a result of constant
vomting, and she was hospitalized at
| east six tinmes for two to three weeks at
atinme. Al though she had been prescri bed
over a half-dozen oral nedications for
nausea, none of them worked. Wen given
shots for nausea, she was left in a
stupor and unabl e to function. Likew se,
when M. Jenks started AZT treatnment, he
was not able to eat because the



medi cation left himconstantly nauseous.
He also lost weight, although not as
dramatically as his w fe.

When the Jenks began participating
in a support group sponsored by the Bay
County Health Departnent, a group nenber
told them how marijuana had hel ped him
Al though initially reluctant, M. and
Ms. Jenks tried marijuana and found t hat
they were able to retain their AIDS
medi cations, eat, gain weight, maintain
their health, and stay out of the hospi-
tal. They asked their treating physician
about prescribing the drug, but were
unable to obtain a legal prescription.
The Jenks decided to grow two marijuana
plants to insure its availability, avoid
t he expense of buying it on the street,
and reduce the possibility of arrest.

On March 29, 1990, the Jenks were
arrested and charged with manufacturing
(cultivating) cannabi s, pur suant to
Section 893.13, Florida Statutes (1989),
and possession of drug paraphernalia, a
violation of Section 893.147, Florida
Statutes (1989). The Jenks admtted to
cultivating the marijuana and advised
officers at the scene that they each had
AIDS and used the marijuana to relieve
their synptons.

582 So.2d at 677. The trial court, however, refused to
recogni ze their defense of medical necessity.! The district
court of appeal concluded, however, that the trial court
erred, stating:
The state argues that section 893. 03
permts no nedical uses of nmarijuana
what soever. In fact, al | t hat

subsection (1) states is that marijuana
is not generally available for nedica

!As the State has pointed out in its brief, at 9, the defense of nedical
necessity is merely an application of the common-| aw def ense of necessity.
See al so Jenks, supra, 582 So.2d at 679.



use. Subsection (1)(d), however, clearly
i ndi cates that Schedul e | substances may
be subject to limted nedical uses. It
is well-established that a statute should
not be construed as abrogati ng the common
| aw unless it speaks unequivocally, and
should not be interpreted to displace
coomon |law nore than is necessary.
Carlile v. Ganme & Fresh Water Fish
Commi n, 354 So.2d 362, 364 (Fla.l1977)
(quoting 30 Fla.Jur. Statutes



8 130 (rev. ed. 1974); State v. Egan, 287 So.2d 1, 6-7
(Fla.1973); Sullivan v. Leatherman, 48 So.2d 836, 838
(Fla.1950) (en banc). W conclude that section 893.03 does
not preclude the defense of nedical necessity under the
particular facts of this case.
Mor eover, we concl ude that the Jenks

met their burden of establishing this

defense at trial. The elenents of the

def ense have previously been addressed by

trial courts in United States v. Randal I,

104 Daily Wash. L. Rep. 2249 (Super.Ct.D. C.

Nov. 24, 1976), and in Florida in State

v. Missika, 14 F.L.W 1 (Fla. 17th

Cr.C. Dec. 28, 1988), which both

i nvol ved the nedically necessary use of

mari j uana by people with glaucoma. Those

el ements are as follows: 1. That the

defendant did not intentionally bring

about the circunstance which precipitated

the unlawful act; 2. That the defendant

could not acconplish the sanme objective

using a less offensive alternative

avai lable to the defendant; and 3. That

the evil sought to be avoided was nore

hei nous than t he unl awful act perpetrated

to avoid it.

582 So.2d at 679.
One wel |l respected | egal authority di scussed the defense
of necessity as foll ows:

The pressure of natural physical
forces sonetinmes confronts a person in an
energency with a choice of tw evils:
either he may violate the literal terns
of the crimnal |aw and thus produce a
harnful result, or he may conply wth
those terns and thus produce a greater or
equal or Jlesser amount of harm For
reasons of social policy, if the harm
which will result from conpliance wth
the law is greater than that which wll
result froma violation of it, he is by



virtue of the defense of necessity justified in violating it.
1 WAYNE R LAFAVE & AusTIN W ScorT, JR., SUBSTANTIVE CRIM NAL LAw
8§ 5.4 at 627 (1986).

The authors give the followng exanples of the
application of the necessity defense in Section 5.4(c):

(c) Exanples of t he Def ense.
Al t hough the cases are not nunerous, the
defense of necessity has been held
applicable in a nunber of situations. The
master of ship forced by a stormto take
refuge in a port in order to save the
lives of those on board is not guilty of
vi ol ati ng an enbargo | aw f orbi ddi ng entry
into that port. Sailors who on the high
seas refuse to obey the captain's orders
are not quilty of nutiny when their
object is to force the captain to return
the unseaworthy vessel to port for
necessary repairs. A doctor who perforns
an abortion upon a young-girl rape victim
in order to prevent her from becomng a
physi cal and nental weck has been held
not guilty of the crinme of abortion under
a statute punishing one who "unlawful | y"
produces a mscarriage. A parent who
w thdraws his child from school because
of the child s feeble health is not
guilty of violating the school |aw which
provi des for conpul sory attendance unl ess
excused by the school board. A police
of ficer speedi ng after a fl eeing
crimnal, or an anbulance driver on the
way to the hospital with an energency
case, is not gquilty of wviolating the
speed laws. A police officer who plays a
hand at cards in order, by disarmng
suspicion, to catch and arrest a ganbler
is not guilty of violating the ganbling
laws. A glaucoma victim who shows that
snoki ng marijuana i s nmedically beneficial
to his eye condition is not quilty of
using and possessing nmarijuana. A
pri soner who departs from prison is not



guilty of prison-escape if the prison,
through no fault of the prisoner, is
afire—=for he is not to be hanged because
he woul d not stay to be burnt.™

In addition to these deci ded cases,
t he Model Penal Code coment ari es suggest
that the defense is available in these
situations: a person intentionally kills
one person in order to save two or nore;
a firefighter destroys sonme property in
order to prevent the spread of fire to
ot her property; a nountain clinber |ost
in a storm takes refuge in a house and
appropriates provisions; a ship (or
ai rplane) captain jettisons cargo to
preserve the ship or plane and its
passenger; a druggi st dispenses a drug
without the required prescription to
alleviate suffering in an energency.

ld. at 631-32 (footnotes omtted, enphasis added).

In its brief, at page 14, the State obliquely contends
that Jenks was wongly decided. It asserts that the Jenks
court msinterpreted the significance of |anguage in Section
893.03, Florida Statutes (1989). It then goes on to discuss
decisions of courts of other states which, it contends,
correctly interpreted statutes which are essentially the sane.

The courts of other states which have reached the issue
have indeed cone to differing conclusions as to whether a
medi cal -necessity defense is available to a charge of
marij uana possession. Appellate courts of the states of

Washi ngton and |1daho, as well as of Florida, have concl uded



that the necessity defense is available in such a case.? On
the other hand, courts in Mnnesota, Massachusetts, Al abama
and New Jersey have concluded that it is not available in such
a case.?
Wet her the defense is available in Florida nust be
decided in the context of established Florida principles
regardi ng statutory changes to the common law. Statutes in
derogation of the comon law are subject to strict
interpretation. Southern Attractions v. Gau, 93 So.2d 120,
123 (Fla. 1956). The presunption is that no change in the
common law is intended unless the statute is explicit and
clear inthat regard. Gty of H aleah v. State ex rel. Mrris,
136 Fla. 498, 183 So. 745, 747 (1938). In State ex rel. G ady
v. Coleman, 133 Fla. 400, 183 So. 25 (1938), this Court
st at ed:
Crimnal statutes in derogation of the
comon | aw nmust be strictly construed and
if there is any doubt as to their meaning
the courts should resolve it in favor of
the citizen.

183 So. at 31.

The Respondent submits that the district court of appeal

was correct in both Jenks and the present case in determning

2State v. Diana, 24 Wash. App. 908, 604 P.2d 1312 (1979); State v.
Hastings, 118 |Idaho 864, 801 P.2d 563 (1991); Jenks v. State, supra.

SState v. Hanson, 468 NW2d 77 (Mnn. C. App. 1991); Commonwealth v.
Hut chins, 410 Mass. 726, 575 N E. 2d 741 (1991); State v. Kauffman, 620
So.2d 90 (Ala. 1992); State v. Tate, 102 N J. 64, 505 A 2d 941 (1986).



that there has been no clear and explicit abrogation of the
comon | aw of necessity by the Legislature as applied to the
use of marijuana. The Legislature is presuned to be cogni zant
of the judicial construction of a statute when contenpl ati ng
maki ng changes in the statute. State ex rel. Qigley v.
Quigley, 463 So.2d 224, 226 (Fla. 1985). Indeed, when a
statute is reenacted, the judicial construction previously
pl aced on the statute is presuned to have been adopted in the
reenactnent. Burdick v. State, 594 So.2d 267, 271 (Fla. 1992);
Gines v. State, 64 So.2d 920, 921 (1953).

In the case sub judice Section 893.03 was reenacted
subsequent to the decision of the First District Court of
Appeal in Jenks. The Legislature is presuned to have known in
1993 when it reenacted that provision that the Jenks court
requi red an anendatory statute to "speak[] unequivocally" in
order to abolish the defense of necessity for nmarijuana use.
Section 893. 03 was anended by Chapter 93-92, Laws of Florida.
That Act provides, in pertinent part, as follows:

CHAPTER 93-92

Conmittee Substitute for
House Bill No. 561

An act relating to substance abuse;
amending s. 893.03, F.S., relating to
controlled substance standards and
schedul es; del eting nethyldi hydronor-
phi none from Schedul e I; noving necl o-
qual one within Schedule I to increase
penal ti es applicabl e thereto; providing

10 -
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techni cal changes to update and clarify
t he schedul es; reenacti ng SS.
893.08(1)(b) and 893.13, F.S., relating
to distribution of certain substances
at retail wthout a prescription by a
regi stered pharmaci st and to prohibited
acts and penalties, to incorporate the
anendnent to s. 893.03, F.S., in
ref erences t her et o; anendi ng S.
893.135, F.S., relating to trafficking
in a controlled substance; providing
editorial clarifications;



correcting cross-references; providing penal ties; providi ng an
effective date.

Be It Enacted by the Legislature of the
State of Florida:

Section 1. Section 893.03, Florida
Statutes, 1992 Supplenent, is anended to
read:

(1) SCHEDULE |I.—A substance in
Schedul e | has a high potential for abuse
and has no currently accepted nedi cal use
intreatnment in the United States and in
its use under nedical supervision does
not nmeet accepted safety standards except

The follow ng substances are controlled
in Schedule I:

(c) Unless specifically excepted or
unless listed in another schedule, any
mat eri al , conpound, m xture, or
preparati on which contains any quantity
of t he fol |l ow ng hal | uci nogeni c
substances or which contains any of their
salts, isoners, and salts of isoners,
whenever the existence of such salts,
i soners, and salts of isonmers is possible
wi thin the specific chem cal designation:

potentiat—for—abuse—Aceordinghy— Unl ess

specifically excepted or unless listed in
anot her schedul e, any material, conpound,
m xture, or preparation mhich cont ai ns

12 -



any quantity of met haqual one or
necl oqual one, including any of its salts,
i soners, optical isonmers, salts of their
isoners, and salts of these optica

I soner s—t+s—econtrotHed—+n—Schedute—+—

Ch. 93-92, § 1, Laws of Fla.

This Act can by no stretch of the i magi nati on be regarded
as speaking wunequivocally that a necessity defense to
marij uana use was being abolished. There are two changes on
which the State relies. One is the deletion of the Section
893.03(1) | anguage "except for such uses provided for in s.
402. 36." This change nerely del eted a reference to a provision
whi ch had been repealed in 1984, |ong before Jenks was
decided. Thus it is difficult to see how it could be
consi dered as bei ng addressed to Jenks at all, nmuch | ess bei ng
unequi vocal . The change to Section 893.03(1)(d) |ikew se does
not constitute the requisite unequivocal change to the common
law. It explicitly addresses nothing nore than nethaqual one
and necl oqual one.

| f the Legislature had wanted to abolish the necessity
defense for marijuana use it could have said so in no
uncertain ternms. That is what the Jenks court said it had to
do in order to acconplish this. It did not do so. Instead, it
reenacted Section 893.03 without rejecting the Jenks gl oss on

it, and in doing so adopted the Jenks construction in

13 -



accordance with well-settled rules of statutory construction.

The State further contends that even if nedi cal necessity
is still a viable defense to charges based on marijuana use,
the district court erred in inplicitly finding that the
Respondent had nmet his burden of proof for this defense. In
particular the State argues that he failed to provide
sufficient corroborating nedical evidence. The State ignores
the fact that the Respondent had proffered the deposition
testinmony of Robert Randall as an expert regarding the effect
of treating glaucoma with marijuana and that the trial court
was prepared to accept this as expert testinony if the
nmedi cal - necessity defense had been allowed to proceed. The
trial court had viewed Randall's video deposition. The court
recogni zed that Randall had been permtted to so testify in
numer ous ot her cases and found himqualified as an expert on
the subject. (Rl 56-58). The State contends that no
sufficient predicate was laid for his testinony. The tria
court stated that Randall's testinony would be subject to a
predi cat e bei ng established that the Respondent suffered from
gl aucoma. The Respondent testified hinself on proffer, w thout
objection from the State (apart from relevancy), that he
suffered from glaucoma. (RIl 78, 86). This satisfied the
requi renent for a predicate.

The State al so contends that the evidence the Respondent

14 -



sought to present at trial, presumably the testinony of
Randal |, failed to satisfy the requirenents of Frye v. United
States, 293 F. 1013 (D.C. CGr. 1923). However, the State
failed to raise this objection in the trial court (Rl 56
57), and it accordingly was waived. This was not a matter
where the trial court ruled in the State's favor at trial.
Finally the State contends that the nedical-necessity
defense in this case, as a matter of law, fails to satisfy the
bal anci ng-of -harns analysis. In order to establish this
defense it is necessary for the defendant to show that the
harm prevented by conm ssion of the otherw se prohibited act
was greater than the harm done. LAFAFE & Scort, supra,
8 5.4(d)(4), at 636. The State contends that the harmdone is
per se greater than the harm prevented nerely because the
Legi sl ature has prohi bited marijuana possessi on. Thi s argunent
ignores the entire basis for the necessity defense. In every
case where the defense m ght be applied, whether the facts
m ght involve the destruction of property, the taking of a
life, etc., the Legislature has prohibited the conduct in
question. Thus, it is not sufficient to look to the harm
general ly sought to be prevented by the statute in question.
The actual harm done in the particular case is the proper
scope of inquiry. LAFAVE & Scort, supra, 8 5.4(d)(4), at 636

n.45. Here the State apparently would require a person to go



blind fromglaucoma rather than using marijuana if faced with
t hat choi ce. The Respondent suggests that that is not the | aw
and that the district court of appeal correctly applied the

medi cal - necessity def ense.
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CONCLUSI ON

The certified question should be answered in the negative
and the judgnent of the district court of appeal should be

af firned.

Respectful ly submtted,

DANI EL & KOVAREK, CHARTERED

BY
JOHN F. DANI EL
Fl ori da Bar Nunber 118098
Post O fice Box 2547
Panama City, Florida 32402
(850) 763-6565
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