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MEMORANDUM 

TO: 
FROM: 

Standard Jury Instructions (Civil) Committee 
Rebecca Mercier Vargas 

DATE: October 8, 20 12 
RE: Products Liability Subcommittee Report 

As background, the Supreme Court issued the corrected decision on our 
products liability report on May 18, 2012. In a letter from Clerk of Court Tom 
Hall dated June 4, 20 12, the Court asked this committee to consider its products 
decision. The decision preliminarily approved several of the products instructions 
as revised in the appendix to the decision. The Court explained these "approvals 
are only preliminary because this group of instructions must be viewed as a full 
package before authorization can be provided." (Op. at 5-6). The Court asked the 
committee to reconsider several of the products instructions: 

403.7 Strict Liability, 
403.11 Inference of Product Defect or Negligence, 
403 .13 Preliminary Issue, 
403.14 Burden of Proof on Preliminary Issue, 
403.16 Issues on Crash worthiness and "Enhanced Injury" Claims, 
Model I~struction 7, and 
Special Verdict Form. 

In addition, the Court asked the committee to review all of the products 
instructions to make sure they are consistent with two Supreme Court decisions 
amending the civil jury instructions: (1) the book reorganization decision; and (2) 
the electronic devices decision. Both of these decisions issued after the committee 
submitted its original products liability report in July 2009. 

The referral letter asked our committee to file a new report with the Court by 
November 19, 2012. During our July meeting, the committee discussed the 
procedure and timing of our response. The committee decided to ask the Court for 
an extension of time so that we can follow our usual procedure of publishing our 
proposed amendments for public comments before submitting them to the Court. 
We are going to ask the Court for an extension until April 15, 2013. This will 
allow our committee to consider the revisions at our October meeting, publish our 
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proposal for public comments and then consider any public comments at our 
February 2013 meeting (see attached timeline). 

Judge Barton spoke with Clerk Hall to determine the best procedure for 
obtaining clarification from the Court on certain issues. Judge Barton then sent an 
e-mail to Clerk Hall requesting that clarification (the text of the e-mail is attached). 
The committee has not received a response to this e-mail. 

We had three subcommittee conference calls to discuss these issues on July 
26, September 13, and September 27, 2012. The products subcommittee divided 
into four drafting groups to tackle the project: 

1. Definition of strict liability (defect), 403.7, 403.15, 403.18 
(Vargas,* Whitmore, Fox); 

2. Crashworthiness, 403.16 (Russo,* Artigliere, Kest, Baggot); 
3. Inferences, instruction 403.11 (Farmer,* Boyer, Sales); and 
4. Miscellaneous: preliminary issues 403.13 and 403.14, model charges, 

verdict forms, conforming products instructions with recent 
amendments in the reorganized book and electronic devices decisions 
(Whitmore,* Vargas, Artigliere, Boyer). 

A. DEFINITION OF STRICT LIABILITY, 403.7, 
403.15, 403.18 

As explained in more detail in the memorandum from the defect drafting 
team to the products subcommittee dated September 9, 2012, the Supreme Court 
asked the committee to reconsider the definition of strict liability in 403.7. We 
also considered instruction 403.15, which lists the statement of the issues, and 
instruction 408.18, which lists affirmative defenses. Both of these instructions had 
been preliminarily approved by the Supreme Court, but they use language similar 
to 403.7 regarding strict liability. The subcommittee reviewed all three 
instructions to make sure that they remain consistent. 

The committee's proposal in the report: In instruction 403.7, the committee 
submitted a single definition of "strict liability" applicable to both manufacturing 
and design defect cases. The former instructions gave separate instructions for 
manufacturing defects in PL 4 and design defects in PL 5. Like PL 5, the 
committee's proposed 403.7 included both the risk/benefit and ordinary consumer 
tests to define strict liability. In note on use 3, the committee explained that both 
of these tests had been included in PL 5 and, pending further development in the 
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law, "the committee takes no position on whether the risk/benefit test is a standard 
for product defect that should be included in instruction 403.7 or an affirmative 
defense under instruction 403.18." 

The note on use to 403 .18b, the risk/benefit affirmative defense, contains 
very similar language that the defendant may be entitled to an instruction on the 
risk/benefit affirmative defense. The note states that pending further development 
in the law, the committee takes no position on whether the risk/benefit test is an 
element or an affirmative defense. 

The Court sought public comment on several issues, including "whether the 
proposal merges multiple theories of liability that are different" and "whether the 
Notes on Use to the instruction should comment on risk/benefit analysis." The 
Court also addressed these issues during the oral argument. 

During the oral argument, several justices expressed concern that the 
committee's proposed instruction 403.7 was confusing because it combined the 
definitions for a manufacturing defect (PL 4) and design defect (PL 5). The notes 
on use recognize that the risk/benefit test never applies to a manufacturing defect. 
Under the committee's proposal, the jury might mistakenly think that the 
risk/benefit test applies in a manufacturing case. Justices Lewis, Quince, Pariente 
and Canady all asked questions regarding the wisdom of combining these 
instructions. 

There was also substantial discussion during the argument on whether the 
definition of strict liability in 403.7 should include the risk/benefit test, the 
consumer expectations test, or both. The Court also discussed whether the 
risk/benefit test should be considered an element of the plaintiffs claim in 
instruction 403.7 or an affirmative defense in instruction 403.18. 

The Court's decision: The Court rejected instruction 403.7 and referred it 
back to the committee "to make revisions consistent with the instructions 
preliminarily approved by the Court" as set forth in the appendix (Op. 4-5). The 
Court revised instruction 403.7 in several respects. First, the Court provided 
separate definitions of design and manufacturing defects, which is consistent with 
former PL 4 and 5. Second, the Court deleted the risk/benefit test from the 
definition of defect in 403.7 and from the statement of issues in 403.15 d. 
However, in the instruction on the risk/benefit affirmative defense in 403 .18b, the 
Court retained the note on use stating that pending further development in the law, 
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the committee takes no position on whether the risk benefit test is an element or an 
affirmative defense. 

In a concurring opinion written to give the committee guidance, Justice 
Pariente suggested that "the definitions of manufacturing defect and design defect 
[in 403. 7] should be kept separate in order to avoid confusion." Justice Pariente 
also recommended retaining the current definition of defect until the issue is 
decided in an actual case and controversy: 

Because this Court has not yet determined that 
issue and the definition of design defect is in a state of 
flux in Florida, I agree that the best course of action is to 
retain the current instructions on design defect, which 
have been in use since the 1980s, until this Court can 
reach a definitive substantive decision on this issue, 
including whether to adopt the Restatement (Third) of 
Torts regarding the definition of design defect. That 
decision should be made in the context of a case or 
controversy and not through an amendment to the jury 
instructions. 

(J. Pariente concurring op., p. 1 0). 

Revisions in response to the decision: The subcommittee recommends the 
following revisions in response to the Court's decision: 

1. Provide separate definitions for manufacturing defect and design defect, 
similar to former instructions PL 4 and 5. 

2. Retain both the consumer expectations and risk/benefit tests to define a 
design defect, using the language found in former instructions PL 4 and PL 5. The 
decision itself does not state it is rejecting the risk/benefit test, which might be 
expected if the Court intended this type of major change from the existing 
instructions. The instructions in the appendix to the decision conflict as to whether 
the Court intended to eliminate the risk/benefit test as an element of a strict 
liability claim. On one hand, the Court preliminarily approved versions of both 
instructions 403.7 and 403 .15d that delete the risk/benefit test from the definition 
of strict liability. ~n the other hand, the Court also preliminarily approved 
instruction 403 .18b with the note on use, which states that the instructions take no 
position on whether the risk/benefit test is an element or affirmative defense. 
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The subcommittee feels it is premature to delete the risk/benefit test from the 
definition of strict liability defect in light of recent cases. After the committee filed 
its initial report, two cases suggest that the risk/benefit test applies to design defect 
cases. See Union Carbide Corp. v. Aubin, __ So. 3d _, 2012 WL 3587127 
(Fla. 3d DCA Aug. 22, 2012) (revised on motion for rehearing or certification); 
Agrofollajes, S.A. v. E.I. DuPont de Nemours & Co., Inc., 48 So. 3d 976, 997 (Fla. 
3d DCA 2010). The committee note to 403.7 cited several cases that had 
recognized the consumer expectation test: McConnell v. Union Carbide Corp., 
937 So.2d 148, 151 n.4 (Fla. 4th DCA 2006); Force v. Ford Motor Co., 879 So.2d 
103, 107 (Fla. 5th DCA 2004); Adams v. G. D. Searle & Co., 576 So.2d 728, 733 
(Fla. 2d DCA 1991); Cassisi v. Maytag Co., 396 So.2d 1140, 1145-46 (Fla. 1st 
DCA 1981 ). The subcommittee recommends updating this note to include the 
Union and Agrofollajes cases applying the risk/benefit test. 

3. Revise instruction 403 .15d, issues on the claim, consistent with the 
revisions to instruction 403.7. 

4. No changes are needed to instruction 403.18, stating that the defendant 
may be entitled to an instruction on the risk/benefit test as an affirmative defense. 

B. CRASHWORTHINESS, 403.16 

The committee report proposed instruction 403.16 to be given in 
crashworthiness cases where the defect enhanced or increased the plaintiffs injury. 
In December 2009, the Supreme Court sought public comment on issues including 
whether the committee's proposed crashworthiness instruction, 403.16, "fully and 
accurately conforms with the principle of law established in D' Amario v. Ford 
Motor Co., 806 So. 2d 424, 436-41 (Fla. 2001)." During oral argument, Justice 
Pariente asked questions suggesting that the crashworthiness instruction may need 
to be revised to make it consistent with D' Amario. 

In 2011, which was after the committee submitted its report and the oral 
argument, the Legislature amended section 768.81, Florida Statutes. The 
Legislative history stated that the intent of the amendment is to retroactively 
oven·ule D' Amario v. Ford Motor Co., 806 So. 2d 424, 436-41 (Fla. 2001). 

Section 2. The Legislature intends that this act be applied 
retroactively and overrule D 'A mario v. Ford Motor Co., 806 So. 2d 
424 (Fla. 2001 ), which adopted what the Florida Supreme Com~ 
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acknowledged to be a minority view. That minority view fails to 
apportion fault for damages consistent with Florida's statutory 
comparative fault system, codified in s. 768.81, Florida Statutes, and 
leads to inequitable and unfair results, regardless of the damages 
sought in the litigation. The Legislature finds that, in a products 
lia~ility action as defined in this act, fault should be apportioned 
among all responsible persons. 

Ch. 2011-215, §2, Laws of Fla. As amended, section 768.81 now provides: 

(1) Deflnitions.--As used in this section, the term: 
(a) "Accident" means the events and actions that relate to 

the incident as well as those events and actions that relate to 
the alleged defect or injuries, including enhanced injuries. 

(c) "Negligence action" means, without limitation, a 
civil action for damages based upon a theory of negligence, 
strict liability, products liability, professional malpractice 
whether couched in terms of contract or tort, or breach of 
warranty and like theories. The substance of an action, not 
conclusory terms used by a party, determines whether an action 
is a negligence action. 

(d) "Products liability action" means a civil action based 
upon a theory of strict liability, negligence, breach of warranty, 
nuisance, or similar theories for damages caused by the 
manufacture, construction, design, formulation, installation, 
preparation, or assembly of a product. The term includes an 
action alleging that injuries received by a claimant in an 
accident were greater than the injuries the claimant would 
have received but for a defective product. The substance of 
an action, not the conclusory terms used by a party, determines 
whether an action is a products liability action. 

(3) (b) In a products liability action alleging that 
injuries received by a claimant in an accident were 
enhanced by a defective product, the trier of fact shall 
consider the fault of all persons who contributed to the 
accident when apportioning fault between or among them. 
The jury shall be appropriately instructed by the trial judge 
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on the apportionment of fault in products liability actions 
where there are allegations that the injuries received by the 
claimant in an accident were enhanced by a defective 
product. The rules of evidence apply to these actions. 

The Court's decision: The Court rejected instruction 403.16 and referred it 
back to the committee for further consideration. The majority decision does not 
give any explanation regarding the revisions needed. Justice Pariente in her 
concurring opinion explained "that in light of the legislative changes regarding 
crashworthiness, Instruction 403.16 must be rejected in its present form." 
(Pariente, J., concurring op. at 7). 

Revisions in response to the decision and the 2011 amendment to§ 768.81: 
For the reasons Liz Russo explained in her detailed memo dated August 27, 

the products subcommittee recommends deleting the proposed crashworthiness 
instruction. We recommend replacing the instruction with a note on use stating 
that in light of the 2011 amendment to section 768.81, it is not necessary to give a 
special crashworthiness instruction. The jury should still be given instruction 
403.2, which explains the nature of an enhanced injury claim. 

The subcommittee debated whether the amendment would be retroactively 
applied to overrule D 'Amario. The Legislature expressly states that it intended 
retroactive application. However, this leaves the question of whether retroactive 
application violates due process. Brian Baggot reported that there are no appellate 
cases addressing the constitutionality of retroactive application of this amendment. 
However, he is aware of approximately six trial court cases applying the statute 
retroactively. Liz Russo expressed the opinion that our committee is bound to 
follow the statute until an appellate decision rules the statute cannot be 
retroactively applied. The subcommittee agreed that we should draft the 
instructions with the assumption that the amendment is constitutional. 

The statute requires that the jury "consider the fault of all persons who 
contributed to the accident when apportioning fault" and the jury "shall be 
appropriately instructed by the trial judge on the apportionment of fault in 
products liability actions where there are allegations that the injuries received by 
the claimant in an accident were enhanced by a defective product." § 768.81(3)(b). 
The subcommittee agreed that the intent of the statute is to treat defendants in 
crashworthiness cases like all other defendants for the purposes of apportionment 
of fault. For this reason, the jury can be given standard instructions explaining that 
an injury can have more than one cause and apportionment of fault between the 
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defendant, plaintiff and Fabre non-parties. The jury can also be given standard 
damages instructions explaining how to apportion damages when the injuries have 
more than one cause. For this reason, we recommend a note on use instead of a 
special crashworthiness instruction. 

The subcommittee considered the thoughtful comments of Judge Kest that 
we might need to modify the standard causation instruction, 403.12, in 
crashworthiness cases. He expressed concern that the standard causation 
instructions may not make clear to jurors that a defect can be a legal cause of the 
injuries, even though the manufacturer's negligence or fault happened long before 
the crash. The subcommittee felt that the standard instruction on intervening cause 
403 .12c already adequately covers situations where the defendant's fault occurs 
before other causes of the injury. We would, however, like to hear the thoughts of 
the full committee on this issue at our October meeting. 

Brian Baggot felt that we may still need a special instruction in 
crash worthiness cases to inform jurors that an enhanced injury is an element of the 
plaintiffs case. In other words, the plaintiff must show both that the car was 
defective and that the defect increased or enhanced the plaintiffs injuries. The 
consensus of the subcommittee was that the standard instructions on negligence, 
defect, causation and damages will accurately state the plaintiffs claims, even 
when the defect caused an enhanced injury. 

C. INFERENCES, 403.11 

In instruction 403.11, Inference of Product Defect or Negligence, the 
committee recommended against proposing a standard inference instruction. The 
committee notes explained that the committee believed that no standard instruction 
is appropriate for: (1) the government rules statute, section 768.1256, Florida 
Statutes; and (2) the inference of defect created when a product malfunctions 
during normal operations under Cassisi v. Maytag Co., 396 So. 1148 (Fla. 1st DCA 
1981). 

1. The government rules statute, section 768.1256 

Section 768.1256 creates a rebuttable presumption of negligence or defect 
when the defendant fails to comply with a government rule that was designed to 
prevent the type of harm suffered by the plaintiff. Conversely, if the defendant 
complies with a government rule, there is a rebuttable presumption that the product 
is not defective. Section 768.1256 provides: 
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( 1) In a product liability action brought against a 
manufacturer or seller for harm allegedly caused by a 
product, there is a rebuttable presumption that the 
product is not defective or unreasonably dangerous 
and the manufacturer or seller is not liable if, at the time 
the specific unit of the product was sold or delivered to 
the initial purchaser or user, the aspect of the product that 
allegedly caused the harm: 

(a) Complied with federal or state codes, 
statutes, rules, regulations, or standards relevant to 
the event causing the death or injury; 

(b) The codes, statutes, rules, regulations, or 
standards are designed to prevent the type of harm that 
allegedly occurred; and 

(c) Compliance with the codes, statutes, rules, 
regulations, or standards is required as a condition for 
selling or distributing the product. 

(2) In a product liability action as described in 
subsection (I), there is a rebuttable presumption that 
the product is defective or unreasonably dangerous 
and the manufacturer or seller is liable if the 
manufacturer or seller did not comply with the 
federal or state codes, statutes, rules, regulations, or 
sta~dards which: 

(a) Were relevant to the event causing the death or 
InJury; 

(b) Are designed to prevent the type of harm that 
allegedly occurred; and 

(c) Require compliance as a condition for selling 
or distributing the product. 

Laura Whitmore's memo dated September 21, 2012, does a great job of 
tracing the committee's history with the government rules instruction. In 
December 2008, the committee published a government rules instruction. After 
publication, the committee decided that the law was too unsettled regarding 
whether the statute created a burden-shifting or a vanishing presumption. 
Ultimately, the committee submitted a note on use that explained "the statute does 
not state whether the presumption is a burden-shifting or a vanishing 
presumption." The note explained that, pending further development in the law, 
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the committee does not recommend a standard instruction on the government rules 
statute. 

In December 2009, the Supreme Court sought comments on "whether a full 
instruction under 403.11 should be included in light of section 768.1256, Florida 
Statutes." At the oral argument, one presenter, Kathleen O'Connor, argued that the 
Court needed an instruction on the government rules statute. 

The Court's decision on our products report rejects instruction 403.11 on 
inferences and refers it back to the committee for further work. The majority 
decision and the separate opinions do not discuss the inference instruction. 

For the reasons explained in Laura Whitmore's memo dated September 21, 
2012, the subcommittee recommends that we again submit the note on use 
explaining that the law is unsettled on whether an instruction on inferences is 
appropriate. 

Since our original report, no decisions have addressed whether the 
government rules statute creates a bursting-bubble presumption or a presumption 
affecting the burden of proof. See Charles W. Ehrhardt, Ehrhardt's Florida 
Evidence § 301.1 (2012 ed.) (observing that the government rules statute does not 
specify whether it creates a bursting bubble or a burden-shifting presumption and 
"[i]t is not apparent whether these statutory presumptions are established primarily 
to facilitate the determination of the presumed fact or to implement social policy"). 

Although there are no decisions directly involving the government rules 
statute, the Supreme Court discussed jury instructions on presumptions in the 
context of a different statute. See Univ. Ins. Co. ofN. Am. v. Warfel, 82 So. 3d 47 
(Fla. 20 12). The Court explained that juries do not receive an instruction on 
presumptions that affect the burden of production, commonly known as a bursting 
bubble presumption. However, if the presumption is one "affecting the burden of 
proof," the jury decides whether the conflicting evidence overcomes the 
presumption. Univ. Ins., 82 So. 3d at 51-53. If the Legislature intends to create a 
presumption affecting the burden of proof, it usually does so with express 
language. See id. at 58-59. 

If section 768.1256 is interpreted as a presumption creating a burden of 
production, no instruction should be given under Universal Insurance. Because the 
law remains unsettled on whether an instruction should be given, the subcommittee 
recommends again submitting a note on use stating the reasons the committee 
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declines to propose a government rules instruction. We updated the note on use to 
add a citation to Warfel. This note is attached as our Option A. 

In the event the committee disagrees with the subcommittee's 
recommendation, we have proposed a government rules instruction to submit to the 
Supreme Court. This proposed instruction is attached as our Option B. 

2. Cassisi inferences 

In instruction 403 .11, the committee also declined to propose an instruction 
regarding the inference of defect created when a product malfunctions during 
normal operations recognized in Cassisi v. Maytag Co., 396 So. 2d 1148 (Fla. 1st 
DCA 1981 ). The note explained that no instruction is appropriate, citing cases 
including Gencorp, Inc. v. Wolfe, 481 So. 2d 109 (Fla. 1st DCA 1985). A similar 
note has been in the former PL instructions since 2004. 

The Court did not express any concern about the lack of a Cassisi instruction 
in the publication notice or during oral argument. The subcommittee recommends 
that the committee again decline to adopt an instruction on the Cassisi inference. 
This note has been in place since 2004 and the law has not changed. We think it 
remains correct to decline to propose a Cassisi instruction pending further 
development in Florida law. 

D. PRELIMINARY ISSUES, 403.13 & 403.14 

As explained in the e-mail from Laura Whitmore dated September 11, 2012, 
instructions 403.13 and 403.14 are closely related. The Court rejected instruction 
403.13, Preliminary Issue, which sets forth the preliminary issue to be given where 
the defendant did not have physical possession of the product. The appendix to the 
decision states that instruction 403.13 is "reserved." 

Instruction 403 .14 provides the burden of proof for preliminary issues. The 
decision is inconsistent regarding instruction 403.14. The decision "preliminarily 
approves" instruction 403.14 on page 4 and includes it in the appendix. But, page 
5 of the decision and the Court's referral letter ask the committee to work further 
on instruction 403.14. 

Judge Barton sought clarification from Clerk of Court Tom Hall on the 
Court's directive to the committee on each of these two instructions. As of the 
date of this submission, the committee has not received a response. The Court's 
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publication notice, comments during oral argument, and decision do not give our 
committee an indication of the type of revisions, if any, intended by the Court. 

The subcommittee recommends a slight revision to instruction 403.14 to 
make it more consistent with the language regarding burden of proof used 
throughout the reorganized book. There is some inconsistency in the reorganized 
book regarding the language used for the burden of proof. Most of the instructions 
on the burden of proof begin the second paragraph with the phrase "However, if 
the greater weight" (see negligence 40 1.17) instead of "If, however, the greater 
weight ... " We recommend revising the second paragraph of instruction 403.14 to 
use the phrase "However, if the .... " This will make 403.14 consistent with the 
majority of the burden of proof instructions in the reorganized book. 

E. REVISIONS TO CONFORM INSTRUCTIONS TO THE 
COURT'S RECENT DECISIONS AND TO CORRECT 
ERRORS AND OMISSIONS. 

The subcommittee reviewed all of the products decisions to make sure that 
they are consistent with the revisions the Court made in the appendix. We also 
made sure the products instructions conform with any amendments to the 
instructions the Court made after we submitted our original products report. 
Specifically, the Court asked us to look at two decisions: the decision adopting the 
reorganized jury instruction book and the decision on electronic devices 
instructions. We also considered our pending errors and omissions report to make 
sure that the products instructions are consistent. Finally, we corrected some typos 
in the products decision. 

403.9, negligence: We recommend deleting note on use 1. In the products 
decision, the Court amended instruction 403.9 (negligence) and 403.10 (negligent 
failure to warn) to delete language suggesting that the plaintiff had to prove a 
defect in negligence cases. 

In the version of 403.9 the committee submitted, the plaintiff had to prove 
"negligence is the failure to use reasonable care, which is the care a reasonably 
careful designer would use . . . which results in a product being in an 
unreasonably dangerous condition." The Court deleted the defect requirement, 
"which results in a product being in an unreasonably dangerous condition." 
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Similarly, in negligent failure to warn, 403.10, the court deleted the 
requirement that the negligence in the warning "make the product unreasonably 
dangerous." 

Note on use 1 to instruction 403.9 assumes that a plaintiff has to prove 
defect in the negligence claim. We recommend deleting note on use 1 to make the 
notes consistent with the Court's revisions to our proposed instructions. 

403.12, notes on use 1, 2, 3, & 4: (causation instruction): Each of these 
notes on use mistakenly refers to instruction 403.10. These references need to be 
changed from 403.1 0 to the causation instruction, 403.12. 

403.17, burden of proof on the main claim: We revised this slightly to make 
it consistent with the reorganized book (see negligence instruction 401.21, burden 
of proof on main claim). 

Instruction 403.18, Defense Issues: We made some minor revisions, to 
make 403.18 consistent with instructions in the reorganized book (compare with 
negligence instruction 401.22, defense issues). 

Instruction 403.19, Burden of Proof on Defense Issues: We revised this 
instruction to correct some discrepancies with the reorganized book (see 
negligence instruction 40 1.23 ). In the first and second paragraphs of 403.19, the 
last lines ask the jury to determine the percentage of "damages" caused by the 
defendant or each party. In contrast, the analogous negligence instruction 401.23 
asks the jury to apportion "negligence." We believe that it is more accurate and 
consistent with the negligence instructions to revise instruction 403.19 to 
"[negligence] [fault] [responsibility]." This is also consistent with our errors and 
omissions proposal to amend instruction 40 1.22f. 

In the last note on use (preemptive charges on defense issues), we revised 
the term "preemptive charge" to use the term "preemptive instructions." This 
makes the instruction consistent with the analogous negligence instruction 40 1.23. 

We also corrected a bad cross-reference in the last line of the preemptive 
charge note on use "the ruling should be given immediately after framing the 
defense issues (instruction 4 03 .17 403 .18)." 

F. MODEL CHARGES AND VERDICT FORM 
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The subcommittee deferred consideration of the model charges and verdict 
form until after the October meeting. We felt it would be most productive to wait 
for the input of the committee on the individual instructions before revising the 
model charges. 
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Products Subcommittee Report --proposed revisions Oct. 2012 1 

PRODUCTS SUBCOMMITTEE REPORT OCTOBER 2012 
We began with the language found in the appendix to the Court's products 

decision and removed all red-lining. All underlined/strike-through text shows 
revisions to the instructions in the Court's appendix. 

403.7 STRICT LIABILITY 
(Reserved) 

a. Manufacturing defect 

A product is defective-if-from a manufacturing defect if it is in a 
condition unreasonably dangerous to [the user] [a person in the vicinity of the 
product] whea it leaves the passessiaa af the [maaufaetuFeF) [selleF) 
[distFihutaF) [supplieF) [impaFteF) [defeadaat] and the product is expected to 
and does reaches the user or consumer without substantial change affecting 
that condition. 

A product is unreasonably dangerous because of a manufacturing defect 
if it does not conform to its intended design and fails to perform as safely as 
the intended design would have performed. 

b. Design defect 

A product is defective from a design defect if it is in a condition 
unreasonably dangerous to [the user] [a person in the vicinity of the product] 
and the product is expected to and does reach the user without substantial 
change affecting that condition. 

A product is unreasonably dangerous because of its design if [the product 
fails to perform as safely as an ordinary consumer would expect when used as 
intended or when used in a manner reasonably foreseeable by the 
[manufacturer] [seller] [distributor] [supplier] [importer]] [or] [the risk of 
danger in the design outweighs the benefits]. 

NOTES ON USE 
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Products Subcommittee Report --proposed revisions Oct. 2012 2 

1. A claimant is not required to plead or prove whether the defect in the 
product came from its manufacture or design. Ford Motor Co. v. Hill, 404 So.2d 
1049 (Fla. 1981); McConnell v. Union Carbide Corp., 937 So.2d 148 (Fla. 4th 
DCA 2006). In cases involving a claim of a manufacturing defect in the product, 
to clarify the issue for the jury, this instruction can be modified by adding the 
follo:v1ing language in the second paragraph after "if [the product": "v1as not built 
according to its intended design [or] because the product .... "The risk/benefit test 
does not apply in cases involving claims of manufacturing defect. See Cassisi v. 
Maytag Co., 396 So.2d 1140, 1146 (Fla. 1st DCA 1981). 

2. Foreseeability of injured bystander. Strict liability applies to all 
foreseeable bystanders. When the injured person is a bystander, use the language 
"a person in the vicinity of the product" instead of "the user." Strict liability does 
not depend on whether the defendant foresaw the particular bystander's presence. 
See West v. Caterpillar Tractor Co. Inc., 336 So.2d 80, 89 (Fla. 1976) ("Injury to a 
bystander is often feasible. A restriction of the doctrine to the users and consumers 
would have to rest on the vestige of the disappearing privity requirement."). See 
also Sanchez v. Hussey Seating Co., 698 So.2d 1326 (Fla. 1st DCA 1997). When 
there is an issue regarding whether the presence of bystanders was foreseeable, 
additional instructions may be needed. 

3. This instruction retains the consumer expectations test and the 
risk/benefit test for product defect, both of which previously appeared in PL 5. 
Florida recognizes the consumer expectations test. See McConnell v. Union 
Carbide Corp., 937 So.2d 148, 151 n.4 (Fla. 4th DCA 2006); Force v. Ford Motor 
Co., 879 So.2d 103, 107 (Fla. 5th DCA 2004); Adams v. G. D. Searle & Co., 576 
So.2d 728, 733 (Fla. 2d DCA 1991); Cassisi v. Maytag Co., 396 So.2d 1140, 
1145--46 (Fla. 1st DCA 1981 ). Other decisions have relied upon the REsTATEMENT 
(THIRD) OF TORTS: Products Liability to define a product defect. See Union 
Carbide Corp. v. Aubin, So. 3d , 2012 WL 3587127 (Fla. 3d DCA Aug. 
22, 2012) (revised on motions for rehearing or certification); Agrofollajes. S.A. v. 
E.!. DuPont de Nemours & Co .. Inc., 48 So. 3d 976, 997 (Fla. 3d DCA 2010). One 
decision held that in a design defect case, the jury should be instructed only on the 
risk/benefit test and not the ordinary consumer test. See Agrofollajes,, 48 So. 3d at 
997. Pending further development in the law, the committee takes no position on 
whether the risk/benefit test is a standard for product defect that should be included 
in instruction 403.7 or an affirmative defense under instruction 403.18. The 
risk/benefit instruction is provided in both this instruction and the defense 
instruction, 403.18, to illustrate how it is used in either case. See Instruction 
403.18(b) and the corresponding Note on Use. If a court determines that the 
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risk/benefit test is a test for product defect, the committee takes no position on 
whether both the consumer expectations and risk/benefit tests should be given 
alternatively or together. 

4. In Force v. Ford Motor Co., 879 So.2d 103, 107 (Fla. 5th DCA 2004), 
the parties agreed to a risk/benefit instruction based on section 2(b) of the 
RESTATEMENT (THIRD) OF TORTS, Products Liability. The decision in Force did 
not directly address correctness of these instructions. Florida has not adopted this 
provision of RESTATEME~JT (TIHRD) OF TORTS, 1Products Liability. Liggett 0-Fo~ip 
Inc. v. Da';~is, 973 So.2d 467 (Fla. 4th DC2A-' 2008); certifying question, 973 So.2d 
684 (Fla. 4th DCl\ 2008); discharging jurisdiction, _ So.2d _, 33 FLW 8963 
(Fla. 2008). See also Ji'orce at 107. As discussed above in note 3, pending further 
development in the law, the committee takes no position on this issue. While the 
committee has cited Foree in other conteJ(ts, it does not approve the risk/benefit 
instruction that is set forth in l;'oree. 

5. When strict liability and negligence claims are tried together, to clarify 
differences between them it may be necessary to add language to the strict liability 
instructions to the effect that a product is defective if unreasonably dangerous even 
though the seller has exercised all possible care in the preparation and sale of the 
product. RESTATEMENT (SECOND) TORTS, § 402A(2)(a). 

6. See instruction 403.13 when a distributor, importer, or intermediate 
seller never had physical possession of the product but nevertheless played a role 
in placing the product into the chain of distribution. 
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403.9 NEGLIGENCE 

Negligence is the failure to use reasonable care, which is the care that a 
reasonably careful [designer] [manufacturer] [seller] [importer] [distributor] 
[supplier] would use under like circumstances. Negligence is doing something 
that a reasonably careful [designer] [manufacturer] [seller] [importer] 
[distributor] (supplier] would not do under like circumstances or failing to do 
something that a reasonably careful [designer] [manufacturer] [seller] 
[importer] [distributor] [supplier] would do under like circumstances. 

NOTES ON USE FOR 403.9 

1. .An unreasonably dangerous condition in a product can result in a variety 
of Vlays, for eJEample, from latent characteristics in the product, Vtrbich create an 
uneJEpected danger, from failure to meet industry standards in the design or 
manufacture of the product, or from an unsafe design choice for the product. See, 
e.g., Royal '"· Bisek & Deeker Affg. Co., 205 So.2d 307 (Fla. 3d DC,A: 1967). l\ 
product can also be unreasonably dangerous because it was adulterated, such as 
v1ith foreign materials in foodstuffs or phannaceuticals. See, e.g., 1.%od lifxir Stores 
efFiorida, Ina. )'. Alae'blrda, 93 So.2d 860 (Fla. 1957); E.R. Sq'hlihb & Sons Ina. "· 
Stiekney, 274 8o.2d 898 (Fla. 1st DCl\ 1973). 

1 ~. If a product fails under circumstances precluding any other reasonable 
inference other than a defect in the product, a plaintiff is not required to pinpoint 
any specific defect in the product. See, e.g., Armor Elevator Co. v. Wood, 312 
So.2d 514 (Fla. 3d DCA 1975); Ford Motor Co. v. Cochran, 205 So.2d 551 (Fla. 
2d DCA 1967). 

~a. In order to clarify the differences between strict liability and 
negligence when the two claims are tried together, it may be necessary to add 
language to the strict liability instructions to the effect that a product is defective if 
unreasonably dangerous even though the seller has exercised all possible care in 
the preparation and sale of the product. RESTATEMENT (SECOND) TORTS,§ 
402A(2)(a). 
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OPTION A 

THE SUBCOMMITTEE RECOMMENDS SUBMITTING NOTES ON USE 
EXPLAINING WHY THE COMMITTEE DOES NOT TIDNK A 

STANDARD INSTRUCTION IS APPROPRIATE. THE UNDERLINED 
LANGUAGE WAS SUBMITTED IN THE COMMITTEE'S ORIGINAL 

REPORT. THE DOUBLE-UNDERLINED LANGUAGE IS NEW. 

403.11 INFERENCE 0~ PRODUCT DEFECT OR NEGLIGENCE 

(ReseFVed) 
NOTES ON USE FOR 403.11 

1. Florida Statutes section 768.1256 provides for a rebuttable presumption 
in the event of compliance or noncompliance with government rules. The statute 
does not state whether the presumption is a burden-shifting or a vanishing 
presumption. See F.S. 90.301-90.304; Univ. Ins. Co. ofN. Am. v. Warfel, 82 So. 3d 
4 7 (Fla. 20 12). Pending further development in the law, the committee offers no 
standard instruction on this presumption, leaving it up to the parties to propose 
instructions on a case-by-case basis. 

2. Cassisi v. Maytag Co., 396 So.2d 1148 (Fla. 1st DCA 1981), held that 
when a product malfunctions during normal operation, a legal inference of product 
defectiveness arises, and the injured plaintiff has thereby established a prima facia 
case for jury consideration. Pending further development of Florida law, the 
committee takes no position on the sufficiency of these instructions in cases in 
which the Cassisi inference applies. See Gencorp. Inc. v. Wolfe, 481 So.2d 109 
(Fla. 1st DCA 1985); see also Parke v. Scotty's. Inc., 584 So.2d 621 (Fla. 1st DCA 
1991); Miller v. Allstate Ins. Co., 650 So.2d 671 (Fla. 3d DCA 1995). 
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OPTIONB 

[THE SUBCOMMITTEE RECOMMENDS OPTION A (notes on use instead 
of an instruction). IF THE COMMITTEE DISAGREES AND FEELS WE 

SHOULD SUBMIT A GOVERNMENT RULES INSTRUCTION, THE 
SUBCOMMITTEE SUGGESTS THE FOLLOWING LANGUAGE. 

IN THE INSTRUCTION, THE UNDERLINED LANGUAGE IS NEW. THE 
NOTE WAS SUBMITTED IN THE ORIGINAL REPORT. THE STRIKE­

THROUGH AND UNDERLINED TEXT IN THE NOTE SHOWS 
CHANGES FROM THE NOTE SUBMITTED WITH THE COMMITTEE'S 

ORIGINAL REPORT. 

403.11INFERENCE OF PRODUCT DEFECT OR NEGLIGENCE 

(Reserved) 

a. Product that complied with government rules: 

If you find that (the product) complied with (describe applicable 
statute, code, rule, regulation or standard) at the time (the product) was 
[sold] [or] [delivered], you should presume that (the product) [was not 
defective] [or] [(Defendant) was not negligent] unless (Claimant) proves 
by the greater weight of the evidence that (the product) did not comply 
with (describe applicable statute, code, rule, regulation or standard). You 
may consider this presumption together with all the facts and 
circumstances in evidence in determining whether [the product was 
defective] [or] [(Defendant) was negligent]. 

b. Product that does not comply with government rules: 

If you find that (the product) [failed to comply with] (describe applicable 
statute, code, rule, regulation or standard) at the time (the product) was [sold] [or] 
[delivered], you should presume that (the product) [was defective [or] 
[(Defendant) was negligent] unless (Defendant) proves by the greater weight of 
the evidence that (the product) complied with (describe applicable statute, code, 
rule, regulation or standard). You may consider this presumption together with 



OCTOBER 25-26, 2012 PAGE 151

Products Subcommittee Report --proposed revisions Oct. 2012 

all the facts and circumstances in evidence in determining whether [the 
product was defective] [or] [(Defendant) was negligent]. 

NOTES ON USE FOR 403.11 

7 

1. Florida Statutes section 768.1256 provides for a rebuttable presumption 
in the event of compliance or noncompliance with government rules. The statute 
does not state whether the presumption is a burden-shifting or a vanishing 
presumption. See F.S. 90.301-90.304. Pending further development in the law, the 
c~mmittee takes no position on whether an instruction on this . statute. · is 
appropriate. :See Univ. Ins. Co. o[N. Am. v. Warfel, 82 So. 3d 47, 58-59 (Fla. 
2012) · (holding the· jury should not be instructed on · a vanishing: presulDption). 
~:ffe~ .ft~H •dBi'd instruetion on this presutnption, leav~g it. up . t() _ th~ . pat1ie,s. to 
p};Pi)q~e ~sfruetions on a ease by ease basis. 

2. Cassisi v. Maytag Co., 396 So.2d 1148 (Fla. 1st DCA 1981), held that 
when a product malfunctions during normal operation, a legal inference of product 
defectiveness arises, and the injured plaintiff has thereby established a prima facia 
case for jury consideration. Pending further development of Florida law, the 
committee takes no position on the sufficiency of these instructions in cases in 
which the Cassisi inference applies. See Gencorp, Inc. v. Wolfe, 481 So.2d 109 
(Fla. 1st DCA 1985); see also Parke v. Scotty's, Inc., 584 So.2d 621 (Fla. 1st DCA 
1991 ); Miller v. Allstate Ins. Co., 650 So.2d 671 (Fla. 3d DCA 1995). 
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403.12 LEGAL CAUSE 

a. Legal cause generally: 

[A defect in a product] [Negligence] is a legal cause of [loss] [injury] [or] 
(damage] if it directly and in natural and continuous sequence produces or 
contributes substantially to producing such [loss] [injury] [or] [damage], so 
that it can reasonably be said that, but for the [defect] [negligence], the [loss] 
[injury] [or] (damage] would not have occurred. 

b. Concurring cause: 

In order to be regarded as a legal cause of [loss] [injury] [or] [damage], [a 
defect in a product] [negligence] need not be the only cause. [A defect in a 
product] [Negligence] may be a legal cause of [loss] [injury] [or] [damage] 
even though it operates in combination with [the act of another] [some natural 
cause] [or] [some other cause] if the [defect] [negligence] contributes 
substantially to producing such [loss] [injury] [or] [damage]. 

c. Intervening cause: 

*Do not use the bracketed first sentence if this charge is preceded by the 
charge on concurring cause: 

*[In order to be regarded as a legal cause of [loss] [injury) [or] [damage], 
[a defect in a product] [negligence] need not be its only cause.] [A defect in a 
product] [Negligence] may also be a legal cause of [loss] [injury] [or] [damage] 
even though it operates in combination with [the act of another] [some natural 
cause] [or] [some other cause] occurring after the [product defect] 
[negligence] occurs if such other cause was itself reasonably fo~eseeable and 
the [product defect] [negligence] contributes substantially to producing such 
[loss] [injury] [or] [damage] [or] [the resulting [loss] [injury] [or] [damage] 
was a reasonably foreseeable consequence of the [product defect] [negligence] 
and the [product defect] [negligence] contributes substantially to producing 
it]. 

NOTES ON USE FOR 403.12 
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1. Instruction 403.12a -We (legal cause generally) is to be given in all cases. 
Instruction 403. 12b -1-{)9 (concurring cause), to be given when the court considers 
it necessary, does not set forth any additional standard for the jury to consider in 
determining whether negligence was a legal cause of damage but only negates the 
idea that a defendant is excused from the consequences of his or her negligence by 
reason of some other cause concurring in time and contributing to the same 
damage. Instruction 403. 12c -We (intervening cause) is to be given only in cases in 
which the court concludes that there is a jury issue as to the presence and effect of 
an intervening cause. 

2. The jury will properly consider instruction 403. 12a -1-Ga not only in 
determining whether defendant's negligence is actionable but also in determining 
whether claimant's negligence contributed as a legal cause to claimant's damage, 
thus reducing recovery. 

3. Instruction 403. 12b -We must be given whenever there is a contention 
that some other cause may have contributed, in whole or part, to the occurrence or 
resulting injury. If there is an issue of aggravation of a preexisting condition or of 
subsequent injuries or multiple events, instruction 501.2h(1) or (2) should be given 
as well. See Hart v. Stern, 824 So.2d 927, 932-34 (Fla. 5th DCA 2002); Marinelli 
v. Grace, 608 So.2d 833, 835 (Fla. 4th DCA 1992). 

4. Instruction 403. 12c -We (intervening cause) embraces two situations in 
which negligence may be a legal cause notwithstanding the influence of an 
intervening cause: (1) where the damage was a reasonably foreseeable 
consequence of the negligence although the other cause was not foreseeable, 
Mozer v. Semenza, 177 So.2d 880 (Fla. 3d DCA 1965); and (2) when the 
intervention of the other cause was itself foreseeable, Gibson v. Avis Rent-A -Car 
System Inc., 386 So.2d 520 (Fla. 1980). 

5. HProbable" results. The committee recommends that the jury not be 
charged that the damage must be such as would have appeared "probable" to the 
actor or to a reasonably careful person at the time of the negligence. In cases 
involving an intervening cause, the term "reasonably foreseeable" is used in place 
of "probable." The terms are synonymous and interchangeable. See Sharon v. 
Luten, 165 So.2d 806, 810 (Fla. 1st DCA 1964); Prosser, TORTS (3d ed.) 291; 2 
HarperandJames, THELAWOFTORTS 1137. 
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6. The term "substantially" is used throughout the instruction to describe 
the extent of contribution or influence negligence must have in order to be 
regarded as a legal cause. "Substantially" was chosen because the word has an 
acceptable common meaning and because it has been approved in Florida as a test 
of causation not only in relation to defendant's negligence, Loftin v. Wilson, 67 
So.2d 185, 191 (Fla. 1953), but also in relation to plaintiffs contributory 
negligence, Shayne v. Saunders, 129 Fla. 355, 176 So. 495,498 (Fla. 1937). 
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403.14 BURDEN OF PROOF ON PRELIMINARY ISSUE 

If the greater weight of the evidence does not support (claimant's) claim 
on this issue, then your verdict [on this issue] [on the claim of (claimant)] 
should be for (defendant) [and you should decide the other issues on 
(claimant's) claim]. 

If, haweveF, However, if the greater weight of the evidence supports 
(claimant's) claim [on this issue], then you shall decide whether (the product) 
was defective [and also decide the other issues on (claimant's) claim]. 

NOTE ON USE FOR 403.14 

The bracketed language is for use if claimant makes alternative claim(s) of 
liability. 
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403.15 ISSUES ON MAIN CLAIM 

The [next] issues you must decide on (claimant's) claim against 
(defendant) are: 

d. Strict Liability -- Manufacturing Defect: 

whether (the product) [was not built according to its intended design and 
thereby failed to perform as safely as the intended design would have 
performed] fand] (oF] ((the product) failed to peFfoFm as safely as an oFdinaFY 
eonsumeF would e:x:peet '''hen used as intended oF in a manneF Feasonaldy 
foFeseeahle hy the manufaetuFeF] (oF] (the Fislt of dangeF in the design 
outweighed the benefits] and (the product) reached (claimant) without 
substantial change affecting the condition in which it was sold and, if so, 
whether that failure was a legal cause of the [loss] [injury] [or] [damage] to 
(claimant, decedent, or person for whose injury claim is made). 

e. Strict Liability-- Design Defect: 

whether [(the product) failed to perform as safely as an ordinary 
consumer would expect when used as intended or in a manner reasonably 
foreseeable by the manufacturer] [and] [or] [the risk of danger in the design 
of the product outweighs the benefits of the product] and (the product) reached 
(claimant without substantial change affecting the condition in which it was 
sold and, if so, whether that failure was a legal cause of the [loss] [injury] or 
[damage] to (claimant, decedent, or person for whose injury claim is made). 

f e. Strict Liability- Failure to Warn: 

whether the foreseeable risks of harm from (the product) could have been 
reduced or avoided by providing reasonable instructions or warnings and the 
failure to provide those warnings made (the product) unreasonably dangerous 
and, if so, whether that failure was a legal cause of the [loss] [injury] [or] 
[damage] to (claimant, decedent, or person for whose injury claim is made). 

gf. Negligence: 
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whether (defendant) was negligent in (describe alleged negligence), and, if 
so, whether that was a legal cause of the [loss] [injury] [or] [damage] to 
(claimant, decedent, or person for whose injury claim is made). 

h. g. Negligent Failure to Warn: 

whether (defendant) negligently failed to warn about particular risks involved 
in the use of (the product), and, if so, whether that failure to warn was a legal 
cause of the [loss] [injury] [or] (damage] to (claimant, decedent, or person for 
whose injury claim is made) • 

. . . . 
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403.16 ISSUES ON CRASHWORTHINESS 
AND"ENHANCEDINJURY"CLAIMS 

[CURRENT INSTRUCTION AND NOTES 
ON USE DELETED] 

NOTE ON USE 

14 

In 2011, the Legislature amended section 768.81, Florida Statutes, to state 
that in a products liability case where the plaintiff claims that a defect in the 
product increased the injury, the defendant should be treated the same as all other 
defendants for the purposes of apportionment of fault. The legislative history 
states that the Legislature intended this amendment to overrule the decision in 
D'Amario v. Ford Motor Co., 806 So. 2d 424 (Fla. 2001). See Ch. 2011-215, §2, 
Laws of Fla. As explained in the note on use to instruction 402.3, the summary of 
claims in a crashworthiness case should explain that the plaintiff claims to have 
sustained greater or additional injuries than would have been sustained if the 
product were not defective. Otherwise, the standard instructions applicable in other 
cases should be given in crashworthiness cases. 
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403.17 BURDEN OF PROOF ON MAIN CLAIM 

If the greater weight of the evidence does not support [one or more of] 
(claimant's) claim[s], your verdict should be for (defendant),W [on [that] [those] 
claim(s)]. 

[However, if the greater weight of the evidence dees support§ Ione or 
more of] (claimant's) claim[s], then your verdict should be for (claimant) and 
against (defendant) [on [that] [those] claim(s)]. 

[However, if the greater weight of the evidence supports (claimant's) 
claim against one Iorl [both] [more] of the defendantsJ, then you should decide 
and write on the verdict form the percentage of the total fault of [both] [all] 
defendants that was caused by each of them}. 

NOTE ON USE FOR 403.17 

Use the first paragraph in all cases. If there is an affirmative defense to the 
claim, do not use either of the bracketed paragraphs; instead tum to instruction 
403.18. If there is no affirmative defense, use the first or second bracketed 
paragraph depending on whether there is one defendant or more than one. 
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403.18 DEFENSE ISSUES 

If, however, the greater weight of the evidence supports [(claimant's) 
claim] [one or more of (claimant's) claims], then you shall consider the 
defense[s] raised by (defendant). 

On the [first].:_ defense, the issue[s] for you to decide [is] [are]: 
*The order in which the defenses are listed below is not necessarily the 

orderin which the instruction should be given. 

a. Comparative Negligence: 

whether (claimant or person for whose injury or death claim is made) was 
[himself] [herself] negligent* in (describe alleged negligence) and, if so, whether 
sueh that negligence was a contributing legal cause of the injury or damage to 
tcl~ant)eemplained ef. 

*If the jury has not been previously instructed on the definition of negligence, 
instruction 401.4 should be inserted here. 

b. Risk/Benefit Defense: 

whether, on balance, the [benefits] [or] [value] of (the product) outweigh 
the risks or danger connected with its use. 

NOTE ON USE FOR 403.18b 

In a strict liability defective design case, a defendant may be entitled to an 
affirmative defense based on the risk/benefit test. See Force v. Ford Motor ·co., 
879 So.2d 103, 106 (Fla. 5th DCA 2004); Adams v. G. D. Searle & Co., 576 So.2d 
728, 733 (Fla. 2d DCA 1991); Cassisi v. Maytag Co., 396 So.2d 1140, 1145-46 
(Fla. 1st DCA 1981). Pending further development in the law, the committee takes 
no position on whether the risk/benefit test is a standard for product defect that 
should be included in instruction 403.7 or an affirmative defense under instruction 
403.18. The court should not, however, instruct on risk/benefit as both a test of 
defectiveness under 403.7 and as an affirmative defense under 403.18. 

c. Government Rules Defense: 
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No instruction provided. 

NOTE ON USE FOR 403 .18c 

Florida Statutes section 768.1256 provides for a rebuttable presumption in the 
event of compliance or noncompliance with government rules. The statute does not 
state whether the presumption is a burden-shifting or a vanishing presumption. See 
F.S. 90.301-90.304. Pending further development in the law, the committee offers 
no standard instruction on this presumption, leaving it up to the parties to propose 
instructions on a case-by-case basis. 

d. State-of-the-art Defense: 

In deciding the issues in this case, you shall consider the state-of-the-art 
of scientific and technical knowledge and other circumstances that existed at 
the time of (the product's) manufacture, not at the time of the loss or injury. 

NOTE ON USE FOR 403 .18d 

Instruction 403.7d applies only in defective design cases. F.S. 768.1257. 

NOTES ON USE FOR 403.18 

1. Comparative negligence is a defense to strict liability claims if based 
on grounds other than the failure of the user to discover the defect or to guard 
against the possibility of its existence. West v. Caterpillar Tractor Co., 336 So.2d 
80, 90 (Fla. 197 6). Model Charge 7 illustrates the defense of comparative 
negligence in a negligence/express warranty action against a retailer, and Model 
Charge 8 illustrates the same defense in a negligence/strict liability action against a 
manufacturer and retailer. 

2. The "patent danger doctrine" is not an independent defense but, to the 
extent applicable (see note 1 ), it is subsumed in the defense of contributory 
negligence. Auburn Machine Works Inc. v. Jones, 366 So.2d 1167 (Fla. 1979). 
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403.19 BURDEN OF PROOF ON DEFENSE ISSUES 

If the greater weight of the evidence does not support (defendant's) 
defense[s] and the greater weight of the evidence supports (claimant's) [claim] 
[one or more of (claimant's) claims], then [your verdict should be for 
(claimant) in the total amount of [his] [her] damages.] *[you should decide and 
write on the verdict form what percentage of the total [negligence] [fault] 
dft~~ges of [both] [all] defendants was caused by each defendant.] 

*Use the second bracketed language when there is more than one defendant. 

If, however, the greater weight of the evidence shows that both (claimant) 
and [(defendant)] [one or more of the defendants] [and] [(identify additional 
person(s) or entit(y)(ies))] were [negligent] [at fault! and that the [negligence] 
}fault! of each contributed as a legal cause of [loss] [injury] [or] [damage] 
sustained by (claimant), you should decide and write on the verdict form what 
percentage of~the total [negligence] [fault] of [both] [all] parties to this. action 
was: ca·used by 'each. of them.the tetal ameunt ef' the damages. and what 
pel'e~atage.·afthe tetal damages is ehaFgeahle te eaeh paFty. 

Use the following instruction in cases with a comparative negligence defense 
and an apportionment of a non-party defense: 

[If, however, the greater weight of the evidence shows that (claimant) and 
[(defendant)] [one or more of (defendants)] [and] [(identify additional person(s) 
or entit(y)(ies))] were [negligent]· [at fault! and that the [negligence] (fault! of 
each contributed as a legal cause of (loss] [injury] [or] [damage] sustained by 
(claimant), you should decide and write on the verdict form what percentage of 
the total [negligence] [fault! of (both] [all) parties to this action [and] [(identify 
additional person(s) or entit(y)(ies))] was caused. by is ehapgeable te each of 
them.] 

Use the following paragraph in cases without a comparative negligence 
defense but with an apportionment of non-party defense: 

[If, however, the greater weight of the evidence shows that [(defendant)] 
[one or more of (defendants)) and [(identify additional person(s) or entit(y)(ies))] 
were [negligent] [at fault! and that the [negligence]· [fault! of each contributed 
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as a legal cause of [loss] [injury] [or] [damage] sustained by (claimant), you 
should decide and write on the verdict form what percentage of the total 
(negligence) [fault} of [(defendant(s))] [and] [(identify additional person(s) or 
entit(y)(ies))] was caused by is ehargeahle ta each of them.] 

NOTE ON USE FOR 403.19 

Preemptive instructions charges on defense issues. If a preemptive 
instruction eha.Tge for claimant is appropriate on a defense issue, as when 
comparative negligence or assumption of risk has been brought to the jury's 
attention on voir dire or by opening statements or argument and is now to be 
withdrawn, an instruction charge in the form of instruction 401.13 should be given 
immediately following instruction 403.15. If a preemptive instruction chm:ge for 
defendant is required on some aspect of a defense, as when, for example, the court 
holds that any comparative negligence of the driver will reduce claimant's 
recovery, a preemptive instruction charge announcing the ruling should be given 
immediately after framing the defense issues (instruction 403.18 4 03 .17). 
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A. Supreme Court's decision on products liability report and 
referral letter 1-63 

B. Former products liability instructions (PL) 64-66 
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(Appendix A to Report) 67-101 

-Court's publication notice 102-104 
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- E-mail re OA and transcript 108-181 
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-E-mail re 9/12/12 conference call 186-187 

-E-mail re 9/27/12 conference call 188-192 



OCTOBER 25-26, 2012 PAGE 165

APPENDIX 
Products Liability Subcommittee Report October 2012 

Document 

Part II: 

Drafting Group Materials: 

E. - Defect- Strict Liability Drafting Group 

- Union Carbide Corp. v. Aubin 
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I. Miscellaneous: 
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CHARLES T. CANADY 

CHIEF JUSTICE 

BARBARA J. PARJENTE 

R. FRED LEWIS 

PEGGY A. QUINCE 

RICKY POLSTON 

JORGE LABARGA 

JAMES E. C. PERRY 

JUSTICES 

~uprcme (!Court of jflortba 
500 South Duval Street 

Tallahassee, Florida 32399-1925 

June 4, 2012 

Honorable James Manly Barton, II 
Acting Chair, Committee on Standard Jury 

Instructions in Civil Cases 
Hillsborough County Courthouse Annex 
800 East Twiggs Street, Rm. 512 
Tampa, Florida 33602 

Re: In re Standard Jury Instructions in Civil Cases-Report No. 09-10 
(Products Liability), Case No. SC09-1264 

Dear Judge Barton: 

THOMAS D. HALL 

CLERK OF COURT 

SJL VESTER DAWSON 

MARsHAL 

At the direction of the Court, I am writing you in your capacity as Acting 
Chair of the Committee on Standard Jury Instructions in Civil Cases. On May 17, 
2012, the Court issued its corrected opinion in In re Standard Jury Instructions in 
Civil Cases-Report No. 09-10 (Products Liability), Case No. SC09-1264, 
providing preliminary approval for future publication and use to instructions 403.1, 
403.2, 403.4, 403.5, 403.6, 403.8, 403.9, 403.10, 403.12, 403.14, 403.15, 403.17, 
403.18, and 40~.19. The Court also rejected the committee's proposals pertaining 
to instructions 403.3, 403.7, 403.11, 403.13, 403.16, Model Instruction 7, and 
Special Verdict Form. Specifically, the Court 

refer[ s] back to the Committee its proposals with regard to 
instructions 403.7, 403.11, 403.13, 403.14, 403.16, Model Instruction 
7 and Special Verdict Form, and the Committee Notes to each of the 
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Honorable James Manly Barton, II 
June 4, 2012 
Page:2 

·product liability standard instructions. We direct the Committee to 
make reyisions consistent with the instructions preliminarily approved 
by the Court for publication in the future and as set forth in the 
appendix to this opinion, as well as the Court's decision in In re 
Standard Jury Instructions in Civil Cases-Report No. 09-01 
(Reorganization of the Civil Jury Instructions), 35 So. 3d 666 (Fla. 
2010) and In re Standard Jury Instructions in Criminal Cases-Report 
No. 2010-01 & Standard Jury Instructions in Civil Cases-Report No. 
2010-01, 52 So. 3d 595 (Fla. 2010). We also direct the Committee to 
conform all instructions, comments, model forms of instructions, 
verdict forms, and any related materials to the actions of the Court in 
this and prior opinions. 

Slip op. at 4-5. 

For your convenience, I enclose a copy of the Court's corrected opinion in 
Case No. SC09-1264. Please file with my office the Committee's proposal as 
requested by the Court in a new report on or before November 19, 2012, with 
copies to the liaison justice to your committee and the director of Central Staff. If 
you should determine that more time is required to address these issues, pkase file 
a motion for extension of time with my office. Thank you in advance for your 
consideration of this matter, and please do not hesitate to contact me if you have 
any questions. 

Most cordially, 
-

sv:\}~J~ 
Deputy Clerk 

Thomas D. Hall 

TDH/ckd/sb 

Enclosure 

cc: ~onorable R. Fred Lewis, Liaison to Committee 
Ms. Jodi Jennings, Bar Staff Liaison to Committee 
Ms. Deborah J. Meyer, Director of Central Staff 



OCTOBER 25-26, 2012 PAGE 169

~upreme ~ourt of jfloriba 

No. SC09-1264 

IN RE STANDARD JURY INSTRUCTIONS IN CIVIL CASE8-REPORT 
NO. 09-10 (PRODUCTS LIABILITY). 

PER CURIAM. 

[May 17, 2012] 
CORRECTED OPINION 

The Supreme Court Committee on Standard Jury Instructions in Civil Cases 

(Committee) has submitted extensive proposed changes to the standard civil jury 

instructions previously authorized by the Court. We now address the amendments 

directed for use in products liability cases, which the Committee asks the Court to 

authorize. We have jurisdiction. See art. V, § 2(a), Fla. Const. 

BACKGROUND 

On July 16, 2009, the Committee filed a report proposing both new and 

revised products liability standard jury instructions. 1 At that time, pending before 

1. The Court identified the Committee's proposals by number for ease of 
consideration, as follows: 
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the Court was the Committee's proposed general reorganization of the standard 

civil jury instructions (Case No. SC09-284), which included reorganizing the 

instructions by separate areas of civil law and renumbering the instructions to 

reflect that reorganization, as well as modifications intended to improve juror 

understanding. In large part, the Court authorized, with minor modifications, the 

Proposall- Eliminating "PL Product Liability, Note on Use" and 
introductory paragraph; 

Proposal2- Instruction 403.1- Introduction (new); 
Proposal3- Instruction 403.2- Summary of Claims (new); 
Proposal 4 - Eliminate current paragraph on burden and add Instruction 

403.3 - Greater Weight of the Evidence; 
Proposal 5 - Eliminate PL 1 and add Instruction 403.4 - Express Warranty; 
Proposal6- Eliminate PL 2 and add Instruction 403.5- Implied Warranty 

of Merchantability; 
Proposal 7- Eliminate PL 3 and add Instruction 403.6- Implied Warranty 

of Fitness for Particular Purpose; 
ProposalS- Eliminate PL 4, PL 5, Notes on Use, and Comment, and add 

Instruction 403.7 - Strict Liability; 
Proposal 9- Instruction 403.8- Strict Liability Failure to Warn (new); 
Proposal10- Instruction 403.9- Negligence; 
Proposal11- Instruction 403.10- Negligent Failure to Warn (new); 
Proposal 12 - Instruction 403.11 - Inference of Product Defect or 

Negligence (new); 
Proposal 13 - Instruction 403.12 - Legal Cause; 
Proposal 14 - Instruction 403.13 - Preliminary Issue (new); 
Proposal15- Instruction 403.14- Burden of Proof on Preliminary Issue; 
Proposal16- Instruction 403.15- Issues on Main Claim; 
Proposal 17 - Instruction 403 .16 - Issues on Crash worthiness and 

"Enhanced Injury" Claim (new); 
Proposal 18 - Instruction 403.1 7 - Burden of Proof on Main Claim; 
Proposal19- Instruction 403.18- Defense Issues (new); 
Proposal 20 - Instruction 403.19 - Burden of Proof on Defense Issues; and 
Proposal 21 - Eliminating Model Charge Nos. 7 and 8 and adding Model 

Instruction No.7 and Special Verdict Form. 

-2-
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Committee's proposals for publication and use. See In re Standard Jury 

Instructions in Civil Cases-Report No. 09-01 (Reorganization of the Civil Jury 

Instructions), 35 So. 3d 666 (Fla. 2010). 

Prior to filing its report in this case, on December 15, 2008, the Committee 

published the proposed changes directed to the products liability instructions for 

public comment in The Florida Bar News. Five comments were received, each 

addressing a number of the proposals. The Court also sought public comment on 

specific issues pertaining to particular proposals, which appeared in the January 1, 

2010, edition of The Florida Bar News. Following receipt of numerous comments, 

the Court heard oral argument on May 5, 2010. 

DISCUSSION 

In lieu of the products liability standard instructions previously authorized 

under the former standard civil jury instruction structure, see In re Standard Jury 

Instructions (Civil Cases), 435 So. 2d 782 (Fla. 1983), and upon consideration of 

the proposals, comments, and oral arguments presented in this case, we hereby take 

the following action. First, we provide preliminary approval for publication in the 

future of the proposals with regard to standard instructions 403.1- Introduction 

(new); instruction 403.2- Summary of Claims (new); instruction 403.4- Express 

Warranty; instruction 403.5- Implied Warranty of Merchantability; instruction 

403.6- Implied Warranty of Fitness for Particular Purpose; instruction 403.8-

- 3-
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Strict Liability Failure to Warn (new); instruction 403.10- Negligent Failure to 

Warn (new); instruction 403.12- Legal Cause; instruction 403.14- Burden of 

Proof on Preliminary Issue; instruction 403.15 - Issues on Main Claim; instruction 

403 .1 7 - Burden of Proof on Main Claim; and instruction 403 .19 - Burden of 

Proof on Defense Issues. 

Second, the following jury instructions are preliminarily approved for 

publication in the future as modified: instruction 403.9- Negligence; and 

instruction 403.18 -Defense Issues (new). 

Last, the Court rejects the following proposals: instruction 403.3 - Greater 

Weight of the Evidence; instruction 403.7 - Strict Liability; instruction 403.11 -

Inference ofProduct Defect or Negligence (new); instruction 403.13- Preliminary 

Issue (new); instruction 403 .16 - Issues on Crash worthiness and "Enhanced 

Injury" Claim (new); and Model Instruction 7 and Special Verdict Form.2 Instead, 

the Court preliminarily approves for publication in the future instruction 403.3, 

consistent with previously authorized "Greater Weight of the Evidence" standard 

civil jury instructions. 3 We refer back to the Committee its proposals with regard 

2. The numerical assigned placement for such instructions is reserved, 
however. 

3. For example, see the following instructions: 401.3 (negligence cases); 
402.3 (professional negligence cases); 404.3 (insurer's bad faith cases); 405.3 
(defamation cases); 406.3 (malicious prosecution cases); 407.3 (false 
imprisonment cases); 408.3 (tortious interference with business relationships); 

- 4-
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to instructions 403.7, 403.11, 403.13, 403.14, 403.16, Model Instruction No.7 and 

the Special Verdict Form, and the Committee Notes to each of the products 

liability standard instructions. We direct the Committee to make revisions 

consistent with the instructions preliminarily approved by the Court for publication 

in the future and as set forth in the appendix to this opinion, as well as the Court's 

decisions in In re Standard Jury Instructions in Civil Cases-Report No. 09-01 

(Reorganization of the Civil Jury Instructions), 35 So. 3d 666 (Fla. 2010) and In re 

Standard Jury Instructions in Criminal Cases-Report No. 2010-01 & Standard 

Jury Instructions in Civil Cases-Report No. 2010-01, 52 So. 3d 595 (Fla. 2010). 

We also direct the Committee to conform all instructions, comments, model forms 

of instructions, verdict forms, and any related material to the actions of the Court 

in this and prior opinions. All of the foregoing must be completed before 

publication and use. Accordingly, until further order of the Court, we withhold 

authorization of the approved instructions.4 The approvals are only preliminary 

409.3 (misrepresentation cases); 410.3 (outrageous conduct causing severe 
emotional distress cases); 412.5 (cases involving contribution among tortfeasors ); 
and 413.3 (cases involving claim for personal injury protection benefits (medical 
benefits only)). See In re Standard Jury Instructions in Civil Cases-Report No. 
09-01 (Reorganization of the Civil Jury Instructions), 35 So. 3d 666 (Fla. 2010). 

4. We direct the Clerk of Court, on behalf of the Court, to send a referral 
letter to the Committee, to include information with regard to the procedure the 
Committee is to follow in submitting its revised proposals to the Court in accord 
with this decision. 

- 5 -
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because this group of instructions must be viewed as a full package before 

authorization can be provided. 

CONCLUSION 

In providing preliminary approval for the standard civil jury instructions for 

publication in the future, as set forth in the appendix, we express no opinion on 

their correctness. We further caution all interested parties that any comments 

associated with the instructions reflect only the opinion of the Committee and are 

not necessarily indicative of the views of this Court as to their correctness or 

applicability. New language is indicated by underscoring and deletions are 

indicated by struck-through type. The instructions as set forth in the appendix 

shall be effective when the entire package of products liability material is 

completed and the instructions are authorized by the Court. We caution that 

further work is required before publication and use of these preliminary products 

liability instructions, model forms, verdict forms, and any other material relating to 

the foregoing. 

It is so ordered. 

PARIENTE, LEWIS, LABARGA, and PERRY, JJ., concur. 
P ARIENTE, J., concurs with an opinion. 
CANADY, C.J., concurs in part and dissents in part with an opinion, in which 
POLSTON, J., concurs. 
QUINCE, concurs in part and dissents in part with an opinion. 

THE FILING OF A MOTION FOR REHEARING SHALL NOT ALTER THE 
EFFECTIVE DATE OF THESE AMENDMENTS. 

- 6-
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P ARIENTE, J., concurring. 

A dedicated group of individuals has worked very hard in reorganizing the 

Standard Civil Jury Instructions for Products Liability, and I thank those 

Committee members. I concur with our decision to grant preliminary approval for 

the adoption of the majority of the proposed instructions. I further agree that in 

light of the legislative changes regarding crashworthiness, Instruction 403.16 must 

be rejected in its present form. 

I write to explain my reasons for agreeing with the majority's rejection of 

proposed Instruction 403.7, Strict Liability. As to Instruction 403.7, the 

Committee had proposed merging the definitions of manufacturing defect and 

design defect. I believe that the definitions of manufacturing defect and design 

defect should be kept separate in order to avoid confusion. 

The definition of a manufacturing defect currently contained in existing 

Instruction PL4 states: "A product is unreasonably dangerous because of a 

manufacturing defect if it was not built according to its intended design and fails to 

perform as safely as an ordinary consumer would expect." This clarifies that the 

risk/benefit test is not a definition of an unintended manufacturing defect. Further, 

in the Committee's proposed notes on use, paragraph 1, the Committee specifically 

explains that the "risk/benefit test does not apply in cases involving claims of 

- 7-
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manufacturing defect," citing to Cassisi v. Maytag, 396 So. 2d 1140, 1146 (Fla. 1st 

DCA 1981). That is a correct statement of the law. 

With regard to design defect, the current Instruction PL5 states that "[a] 

product is unreasonably dangerous because of its design if [the product fails to 

perform as safely as an ordinary consumer would expect when used as intended or 

in a manner reasonably foreseeable by the manufacturer] [or] [the risk of danger in 

the design outweighs the benefits]." These alternative definitions encompass both 

the consumer expectations test and the risk/benefit test. 

With regard to defining design defect, according to commentator Larry S. 

Stewart, Instruction 403.7 was the "primary focus" of a "barrage of advocacy." I 

have read all the comments submitted, both those in favor and those against the 

proposed changes, and realize that the advocacy on both sides continues in this 

Court. The existing committee note to PL5 has stated that the instruction defines 

" 'unreasonably dangerous' both in terms of consumer expectations ... and in 

terms weighing the design risk against its utility." It also explains that the 

instruction was adopted in response to this Court's opinion in Ford Motor Co. v. 

Hill, 404 So. 2d 1049, 1052 n.4 (Fla. 1981), which directed the Committee to 

improve its products liability jury instruction. 

In the proposed notes on use, paragraph 3, the Committee explains that the 

proposed instruction "retain[ ed] the consumer expectations test and the risk/benefit 

- 8-
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test for product defect," both of which previously appeared in PL5, Design Defect. 

The proposed committee note specifically explained in paragraph 3 that "[p ]ending 

further development in the law, the committee takes no position on whether the 

risk/benefit test is a standard for product defect that should be included in 

instruction 403.7 or an affirmative defense under instruction 403.18." In fact, 

proposed committee note 4 explains that Florida has not yet adopted provision 2(b) 

of the Restatement (Third) of Torts, Products Liability, which defines a design 

defect. In support, the proposed committee note cites to Liggett Group, Inc. v. 

Davis, 973 So. 2d 467 (Fla. 4th DCA 2008), which recognized that this Court has 

only adopted the Restatement (Second) of Torts. The Fourth District subsequently 

certified the following specific question to this Court: "Should Florida adopt the 

Restatement (Third) of Torts for design defect cases?" Liggett Grp., Inc. v. Davis, 

973 So. 2d 684, 685 (Fla. 4th DCA 2008). We declined to answer the certified 

question, as pointed out in the committee note. 

After the proposed committee notes were written, the Third District decided 

the case of Agrofollajes, S.A. v. E.I. DuPont De Nemours & Co., 48 So. 3d 976, 

996 (Fla. 3d DCA 2010), in which the Third District did adopt the Restatement 

(Third) of Torts, Products Liability, and rejected the "consumer expectations" test 

as an independent basis for finding a design defect. The Third District reversed a 

verdict in favor of the plaintiffs in part based on a jury instruction that was 

-9-
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patterned after current Instruction PL5. Agrofollajes, 48 So. 3d at 996. Although a 

majority of this Court did not vote to accept jurisdiction in Agrofollajes, I hope that 

we will have the opportunity in the near future to clarify the law regarding the 

proper definition of design defect and whether the definition varies depending on 

the type of product involved. I would urge the appellate courts to bring this issue 

to our attention by way of a certified question of great public importance in the 

appropriate case. 

Because this Court has not yet determined that issue and the definition of 

design defect is in a state of flux in Florida, I agree that the best course of action is 

to retain the current instructions on design defect, which have been in use since the 

1980s, until this Court can reach a definitive substantive decision on this issue, 

including whether to adopt the Restatement (Third) of Torts regarding the 

definition of design defect. That decision should be made in the context of a case 

or controversy and not through an amendment to the jury instructions. 

CANADY, C.J., concurring in part and dissenting in part. 

I dissent from the Court's preliminary approval of new standard instructions 

403.9 (Negligence); 403.10 (Negligent Failure to Warn); and 403.18 (Defense 

Issues). Because these particular instructions and certain of the comments 

associated with them have generated substantial controversy, I conclude that it 

- 10-
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would be appropriate for the Court to now refrain from approving these 

instructions. The Court should defer addressing the contested issues until 

presented with a proper case for adjudication. I concur with the preliminary 

approval of the other new standard jury instructions. 

POLSTON, J., concurs. 

QUINCE, J., concurring in part and dissenting in part. 

I agree with Chief Justice Canady that we should not authorize for 

publication or use new standard instruction 403.10 (Negligence Failure to Warn). 

However, I also conclude that standard instruction 403.18 as modified should be 

authorized for publication and use. 

Original Proceedings- Supreme Court Committee on Jury Instruction (Civil) 

Tracy Raffles Gunn, Chair, Supreme Court Committee on Jury Instructions (Civil), 
Gunn Appellate Practice, Tampa, Florida, Gary M. Farmer of Farmer, Jaffe, 
Weissing, et al., Fort Lauderdale, Florida, Joseph Hagedorn Lang, Jr. of Carlton 
Fields, P.A., Tampa, Florida, and Judge James Manly Barton, II, Thirteenth 
Judicial Circuit, Tampa, Florida, 

For Petitioner 

Larry M. Roth of Law Office of Larry M. Roth, P.A., Orlando, Florida; William L. 
Kirk, Jr. and Myron Shapiro of Rumberger, Kirk & Caldwell, Orlando, Florida; 
Wendy F. Lumish of Carlton Fields, P.A., Miami, Florida and Richard J. Caldwell, 
Jr. of Rumberger, Kirk & Caldwell, Tampa, Florida; Roy D. Wasson of Wasson & 
Associates, Chartered, Miami, Florida, Dock A. Blanchard of Blanchard, Merriam, 
Adel & Kirkland, P.A., Ocala, Florida, Julie H. Littky-Rubin ofLytal Reiter Clark 
Fountain & Williams, LLP, West Palm Beach, Florida, Charles B. Patrick of 
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Charles B. Patrick, P.A., Miami, Florida, Joel S. Perwin of Joel S. Perwin, P.A., 
Miami, Florida, and EdwardS. Schwartz of Gerson & Schwartz, P.A., Miami, 
Florida, on behalf of Florida Justice Association; Daniel B. Rogers, Edward A. 
Moss, Thomas Sherhouse, Alfred J. Saikali, and Mihai M. Vrasmasu of Shook, 
Hardy & Bacon L.L.P., Miami, Florida; M. Gary Toole and David C. Knapp of 
Smith Toole & Wiggins, P.L., Orlando, Florida; Aaron D. Twerski, Brooklyn Law 
School, Brooklyn, New York; Barbara Bolton Litten, Patricia E. Lowery and Amy 
Bloom of Squire, Sanders & Dempsey L.L.P., West Palm Beach, Florida; Kathleen 
M. O'Conner of Kathleen M. O'Conner, P.A., Palmetto Bay, Florida and Frederick 
J. Fein of Thornton, Davis & Fein, P.A., Miami, Florida; P. Mike Patterson, Alan 
B. Bookman and Patrick G. Emmanuel of Emmanuel, Sheppard and Condon, 
Pensacola, Florida; John C. Seipp, Jr. of Seipp & Flick LLP, Miami, Florida; Joel 
D. Eaton ofPodhurst Orseck, P.A., Miami, Florida; Frank H. Gassier, Nava Ben­
Avraham and Petra L. Justice of Banker Lopez Gassier, P.A., Tampa, Florida; 
Robert M. Fulton, Benjamin H. Hill, III and Christopher S. Branton of Hill, Ward 
& Henderson, P.A., Tampa, Florida; Mercer K. Clarke of Clarke Silverglate & 
Campbell, P.A., Miami, Florida; Fredrick H.L. McClure, Lewis J. Conwell and 
Angela J. Crawford ofDLA Piper LLP(US), Tampa, Florida; Robert J. Rudock 
and Loren W. Fender of Arnstein & Lehr LLP, Miami, Florida, 

Responding with comments 

- 12-
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APPENDIX 

PRODUCT LIABILITY 

Issues 

PL 1 ExpFess wa.-.-anty 

PL 2 Implied wa.-.-anty of me.-ehantability 

PL 3 Implied wa.-.-anty of fitness fo.- pa.-tieulaF pu.-pose 

PL 4 St.-iet liability (manufaetu.-ing defeet) 

PL 5 St.-iet liability (design defeet) 

Bu.-den of pFoof (g.-eate.- weight of the e¥idenee) 

Defense issues 

403 PRODUCTS LIABILITY 

403.1 Introduction 
403.2 Summary of Claims 
403.3 Greater Weight of the Evidence 
403.4 Express Warranty 
403.5 Implied Warranty of Merchantability 
403.6 Implied Warranty of Fitness for Particular Purpose 
403.7 Strict Liability 
403.8 Strict Liability Failure to Warn 
403.9 Negligence 
403.10 Negligent Failure to Warn 
403.11 Inference of Product Defect or Negligence (reserved) 
403.12 Legal Cause 
403.13 Preliminary Issue (reserved) 
403.14 Burden of Proof on Preliminary Issue 
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403.15 Issues on Main Claim 
403.16 Issues on Crashworthiness and "Enhanced Injury" Claims 
403.17 Burden of Proof on Main Claim 
403.18 Defense Issues 
403.19 Burden of Proof on Defense Issues 

- 14-
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:l!b 
PRODUCT LIL",.BILITY 

NOTEONU8E 

The instructions in this Part PL PRODUCT LIABILITY do not contain 
instructions on Negligence. When alternative issues of negligence are to be 
submitted, use Charge 3.5 on Negligence Issues, as in 1\4odel Charge No.8. 

The issues for your determination on the elaim of (claimant) against 
(defendant) are whether the (describe product) [sold] [supplied] by (defendant) 
was defeetive when it left the possession of (defendant) and, if so, whether sueh 
defeet was a legal eause of [loss] [injury] [or] [damage] sustained by (claimant 
or person for whose injury claim is made). A produet is defeetive 

403.1 INTRODUCTION 

Members of the jury, you have now heard and received all of the 
evidence in this case. I am now going to tell you about the rules of law that you 
must use in reaching your verdict. [You will recall at the beginning of the case 
I told you that if, at the end of the case I decided that different law applies, I 
would tell you so. These instructions are (slightly) different from what I gave 
you at the beginning and it is these rules of law that you must now follow.] 
When I finish telling you about the rules of law, the attorneys will present 
their final arguments and you will then retire to decide your verdict. 

NOTES ON USE FOR 403.1 

1. When instructing the jury before taking evidence, use instruction 202.1 
in lieu of instruction 403 .1. See Model Charge 1. Instruction 403 .1 is for 
instructing the jury after the evidence has been concluded. Use the bracketed 
language in instruction 403 .1 when the final instructions are different from the 
instructions given at the beginning of the case. If the instructions at the end of the 
case are different from those given at the beginning of the case, the committee 
recommends that the court point out the differences, with appropriate language in 
the final instructions, including an explanation for the difference, such as when the 
court has directed a verdict on an issue. 

- 15-
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2. Fla.R. Civ.P. 1.4 70(b) authorizes instructing the jury during trial or 
before or after final argument. The timing of instructions is within the sound 
discretion of the trial judge, to be determined on a case-by-case basis, but the 
committee strongly recommends instructing the jury before final argument. 

3. Each juror must be provided with a full set of jury instructions for use 
during their deliberations. Rule 1.4 70(b ). The trial judge may find it useful to 
provide these instructions to the jurors when the judge reads the instructions in 
open court so that jurors can read along with the judge as the judge reads the 
instructions aloud. 

- 16-
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403.2 SUMMARY OF CLAIMS 

The claims [defenses) in this case are as follows. (Claimant) claims that 
the (describe product) [designed) [manufactured) [distributed) [imported) 
[sold) [or) [supplied) by (defendant) was defective and that the defect in the 
(describe product) caused [him) [her) harm. 

[(Claimant) [also) claims that [he) [she) sustained greater or additional 
injuries than what [he) [she) would have sustained in the (describe accident) if 
the (describe product) had not been defective.) 

[(Claimant) [also) claims that (defendant) was negligent in (describe alleged 
negligence), which caused [him) [her) to be injured by (the product).] 

(Defendant) denies [that) [those) claim(s) [and also claims that (claimant) 
was [himselfl [herself) negligent in (describe the alleged comparative 
negligence), which caused [his) [her) harm). [Additionally (describe any other 
affirmative defenses).] 

[The parties] [(claimant)] must prove [his] [her] [their] claims by the 
greater weight of the evidence. I will now define some of the terms you will use 
in deciding this case. 

NOTE ON USE FOR 403.2 

Use the second paragraph for crashworthiness claims. See instruction 403.16. 
Use the first bracketed phrase in the fourth paragraph when there is a claim of 
comparative negligence. Use the second bracketed sentence where there are 
additional affirmative defenses. 
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403.3 GREATER WEIGHT OF THE EVIDENCE 

"Greater weight of the evidence" means the more persuasive and 
convincing force and effect of the entire evidence in the case. 

NOTES ON USE FOR 403.3 

1. Greater or lesser number of witnesses. The committee recommends that 
no instruction be given regarding the relationship (or lack of relationship) between 
the greater weight of the evidence and the greater or lesser number of witnesses. 

2. Circumstantial evidence. The committee recommends that no instruction 
generally be given distinguishing circumstantial from direct evidence. See Nielsen 
v. City o{Sarasota, 117 So.2d 731 (Fla. 1960). 
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PL 1 express '!Var~~nty 

403.4 EXPRESS WARRANTY 

A product is defective if it does not conform to representations of fact 
made by (defendant), orally or in writing, in connection with the [sale] 
[transaction], on which (name) relied in the [purchase and] use of the product. 
[Sueh a The representation must be one of fact, rather than opinion.] 

- 19-



OCTOBER 25-26, 2012 PAGE 188

PL 2 implied ',varrTtnty ofmerchantability 

403.5 IMPLIED WARRANTY OF MERCHANTABILITY 

A product is defective if it is not reasonably fit for either the uses 
intended or the uses reasonably foreseeable by (defendant). 
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PL 3 implied warranty of fitness for particular purpose 

403.6 IMPLIED WARRANTY OF FITNESS FOR 
PARTICULAR PURPOSE 

A product is defective if it is not reasonably fit for the specific purpose 
for which (defendant) knowingly sold the product and for whichl the 
purehaser bought the produet in reliance on the judgment of (defendant), the 
purchaser bought the product. 
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PL 4 strict liability (manufacturing defect) 

if by reason of a manufaeturing defeet it is in a eondition unreasonably 
dangerous to [the user] [a person in the vieinity of the produet] * and the 
produet is expeeted to and does reaeh the user without substantial ehange 
affeeting that eondition. 

2".-. produet is unreasonably dangerous beeause of a manufaeturing 
defeet if it does not eonform to its intended design and fails to perform as 
safely as the intended design would have performed. 

PL 5 strict liability (design defect) 

if by reason of its design the produet is in a eondition unreasonably 
dangerous to [the user] [a person in the vieinity of the produet] * and the 
produet is expeeted to and does reaeh the user without substantial ehange 
affeeting that eondition. 

A produet is unreasonably dangerous beeause of its design if [the 
produet fails to perform as safely as an ordinary eonsumer would expeet 
when used as intended or in a manner reasonably foreseeable by the 
manufaeturer] [or] [the risli: of danger in the design outweighs the 
benefits]. 

If the greater weight of the evidenee does not support the elaim of 
(claimant), your verdiet should be for (defendant). 

[However, if the greater weight of the evidenee does support the elaim of 
(claimant), then your verdiet should be for (claimant) and against (defendant)]. 
**[However, if the greater weight of the evidenee does support the elaim of 
(claimant), then you shall eonsider the defense raised by (defendant). On the 
defense, the issues for your determination are (state defense issues)]. 

"C reater weight of the evidenee" means the more persuasive and 
eonvineing foree and effeet of the entire evidenee in the ease. 

NOTE80NU8E 
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If it is determined that a Negligence instruction is appropriate in addition to 
a Product Liability (PL) instruction, use charge 3 .5 on Negligence Issues as in 
Model Charge No. g. 

In cases involving claims of both negligence and defective design, submission of 
both claims may resuk in an inconsistent verdict. See, e.g., Gensel. Aluminum 
Corp. v. Braun, 447 So. 2d 391 (Fla. 4th DCA 19g4); Ashby Div. of Gensel. 
Aluminum Corp. v. Dobkin, 45g So. 2d 335 (Fla. 3d DCA. 19g4). See also 
~\loorfnan v. American Safety Equip., 594 So. 2d 795 (Fla. 4th DC}i: 1992); l'lorth 
American Catamaran Racing Ass 'n. P'. },fcCollister, 4 go So. 2d 669 (Fla. 5th DCA 
19g5). 

*When the injured person is a bystander, use the language in the second pair 
of brackets. &e West v. Caterpillar Tr~ctor Co., Inc., 336 So.2d go (Fla. 1976), 
and Sanchez v. HbiSsey Seating Co., 69g So.2d 1326 (Fla. 1st DCA 1997). 

**When defense issues are to be submitted, use the charge contained within 
this second pair of brackets. In other cases, use the first bracketed sentence instead. 

COl\OtffiNT 

1. Privity. These charges on product liability issues presuppose that any 
question of privity has been resolved in favor of the claim. For the effect of strict 
liability doctrine on claims ofv;arranty previously requiring privity, see§ 672.31g, 
Fla. Stat. (19g7), and Kramer v. Piper Ain:raft Corp., 520 So.2d 37, 39 & n. 4 (Fla. 
19gg). Should it be necessary to submit to the jury a factual issue on privity, the 
committee recommends that it be submitted in the style of a preliminary charge on 
status or duty as in SJI 3.2. 

2. Strict liability (Restcttenwnt of Torts 2d § 402l\). Charge PL 4, derived 
from § 402A as adopted in W~st v. Caterpillar Tr~ctor Co., Inc., 336 So.2d go 
(Fla. 1976), is appropriate for a strict liability claim against the manufacturer based 
on an alleged manufacturing flaw in the product. In response to Ford l' .. lotor Co. '~>'. 

Hill, 404 So.2d 1049, 1052 n. 4 (Fla. 19g1), directing the committee to impro·ve its 
product liability charge, the committee recommends PL 5 for design defect cases, 
stating standards for determining ·.-vhen a product is "unreasonably dangerous" 
because of design. 

PL 5 defines "unreasonably dangerous" both in terms of consumer 
expectations, see comment i to § 4 02A of the Restatement, and in terms weighing 
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the design risk against its utility. These concepts are discussed in Radiation Tech. 
Inc., v. Ware Constr. Co., 445 8o.2d 329, 331 (Fla. 1983); Cassisi v. J.{aytag Co., 
396 8o.2d 1140, 1143 45 (Fla. 1st DCi\: 1981); Adams v. G. D. Searle & Co., 576 
8o.2d 728, 733 (Fla. 2d DCl .. 1991). 1.\bsent more definitive authority in Florida, 
the committee recommends neither test to the exclusion of the other and expresses 
no opinion about whether the two charges should be given alternatively or 
together. PL 5 provides language suitable for either standard, or both, determined 
by the trial court to be appropriate. 

The committee notes, hov;ever, that the P.vo issue rule may be implicated if 
both tests of design defect are used. Zimmer Inc. v. Bin'ibaum, 758 8o.2d 714 (Fla. 
4th DCA 2000). 

The committee is of the vievl that, in Florida, the ultimate burden of persuasion 
in cases submitted to the jury remains with the plaintiff. West, 336 8o.2d at 87; but 
see Barker v. LuU Engineering Co., 20 Cal.3d 413, 143 Cal.Rptr. 225, 573 P.2d 
443, 455 56 (1978), quoted in Cassisi, 396 8o.2d at 1145. PL 5 therefore allocates 
that burden to the plaintiff. The charge is not intended to control issues of the 
burden of proof or sufficiency of the evidence for directed verdict purposes. 

Pending further development of Florida law, the committee reserved the 
question of Vtrhether there can be strict liability for failure to vlarn and, if so, what 
duty is imposed on the manufacturer or seller. 

3. Obvious defects, opportunity to inspect, disclaimers. These concepts are 
not covered by the standard charges. See Auburn l.fachine Works Co., Inc. --;. 
Jones, 366 8o.2d 1167 (Fla. 1979). 

4. Uniform Commercial Code. There are many open questions concerning 
the meaning and application in Florida personal injury litigation of certain U. C. C. 
provisions. Compare Schuessler v. Coca Cola Bottling Company of },{iami, 279 
8o.2d 901 (Fla. 4th DCA 1973), v;ith ~C?o.rd },fetor Co. --;. Pittman, 227 8o.2d 246 
(Fla. 1st DCA 1969), cert. denied, 237 8o.2d 177 (Fla. 1970). Accordingly, the 
committee has not undertaken to express U. C. C. concepts, as such, in these jury 
charges. A U. C. C. provision which is held to be applicable may be read or 
appropriately paraphrased for the jury. In order to avoid undue emphasis, the 
committee recommends that the provision read or paraphrased not be identified as 
a statute. 
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5. Comptwtttive negligence. Comparative negligence is a defense to strict 
liability claims if based on grounds other than the failure of the user to discover the 
defect or to guard against the possibility of its existence. W~t v. Cate-rpillar, supra 
n. 2. Model charge 7 illustrates the defense of comparative negligence in a 
negligence/express v1arranty action against a retailer and model charge 8 illustrates 
the same defense in a negligence/strict liability action against a manufacturer and 
retailer. 

6. The committee takes no position regarding whether the injured bystander 
must be foreseeable. &e W~st v. Caterpillar Tractor Co., Inc., 336 8o.2d 80 (Fla. 
1976). 

7. Pending further development of Florida law, the Committee takes no 
position on the sufficiency of these instructions in cases in ·.vhich the Cassisi 
inference applies. See Cassisi v. l'.laytag Co., 396 8o.2d 1140 (Fla. 1st DCA 1981); 
Gencorp, Inc. v. W~lfe, 481 8o.2d 109 (Fla. 1st DCA. 1985); see also ... Padw v. 
Scotty's, Inc., 584 8o.2d 621 (Fla. 1st DCA. 1991); },filler..,_ Allstate Ins. Co., 650 
8o.2d 671 (Fla. 3d DCA. 1995). 

-25-



OCTOBER 25-26, 2012 PAGE 194

403.7 STRICT LIABILITY 

(Reserved) 

a. l\4anufacturing defect 

/".,. product is defective if it is unreasonably dangerous ·v.rben it leaves the 
possession of the [manufacturer] [seller] [distributor] [supplier] [importer] 
[defendant] and the product reaches the user or consumer without substantial 
change affecting that condition. 

b. Design defect 

~ ... product is unreasonably dangerous to [the user] [a person in the vicinity of 
the product] if [the product fails to perform as safely as an ordinary consumer 
would expect ·;vhen used as intended or when used in a manner reasonably 
foreseeable by the [manufacturer] [seller] [distributor] [supplier] [importer]]. 

NOTES ON USE FOR 403.7 

1. ~... claimant is not required to plead or prove v.rbether the defect in the 
product came from its manufacture or design. For~ ~'fokJr Co. v. Hill, 4 04 So.2d 
1049 (Fla. 1981); },{cConnell v. Union Carbide Corp., 937 So.2d 148 (Fla. 4th 
DCA 2006). In cases involving a claim of a manufacturing defect in the product, to 
clarify the issue for the jury, this instruction can be modified by adding the 
following language in the second paragraph after "if [the product": "was not built 
according to its intended design [or] because the product .... " The risk/benefit test 
does not apply in cases iw;olving claims of manufacturing defect. See Cassisi v. 
},faytag Co., 396 So.2d 1140, 1146 (Fla. 1st DCA 1981). 

2. :..lloreseeability of injur~d bystander. Strict liability applies to all 
foreseeable bystanders. When the injured person is a bystander, use the language 
"a person in the vicinity of the product" instead of "the user." Strict liability does 
not depend on whether the defendant fores&ll the particular bystander's presence. 
See W~st v. Caterpillar TrttckJr Co. Inc., 336 So.2d 80, 89 (Fla. 1976) ("Injury to a 
bystander is often feasible. A restriction of the doctrine to the users and consumers 
would have to rest on the vestige of the disappearing privity requirement."). See 
also Sanchez v. HliSsey Seating Co., 698 So.2d 1326 (Fla. 1st DCA 1997). When 

-26-



OCTOBER 25-26, 2012 PAGE 195

there is an issue regarding whether the presence of bystanders ·.vas foreseeable, 
additional instructions may be needed. 

3. This instruction retains the consumer expectations test and the 
risk/benefit test for product defect, both of vlhich previously appeared in PL 5. 
Florida recognizes the consumer expectations test. See AfcConnell v. Union 
Carbide Corp., 937 So.2d 148, 151 n.4 (Fla. 4th DCA 2006); Force v. FordJ,fotor 
Co., 879 So.2d 103, 107 (Fla. 5th DCA 2004); Adams ';. G. D. Searle & Co., 576 
So.2d 728, 733 (Fla. 2d DCl .. 1991); Cassisi v. Afaytag Co., 396 So.2d 1140, 
1145 46 (Fla. 1st DCA 1981). Pending further development in the lav;, the 
committee takes no position on whether the risk/benefit test is a standard for 
product defect that should be included in instruction 403.7 or an affirmative 
defense under instruction 403.18. The risk/benefit instruction is provided in both 
this instruction and the defense instruction, 4 03.1 8, to illustrate hmv it is used in 
either case. See Instruction 403 .1 8(b) and the corresponding Note on Use. If a 
court determines that the risk/benefit test is a test for product defect, the committee 
takes no position on v;hether both the consumer expectations and risk/benefit tests 
should be given alternatively or together. 

· 4. In For~e ·,;. For~ J,{otor Co., 879 So.2d 103, 107 (Fla. 5th DCA 2004), 
the parties agreed to a risk/benefit instruction based on section 2(b) of the 
RESTATEMENT (THIRD) OF TORTS, Products Liability. Florida has not adopted this 
provision of RESTATEMillH (lliiRD) OF TORTS, Products Liability. Liggett Grflup 
Inc. v. Davis, 973 So.2d 467 (Fla. 4th DCA 2008); certifying question, 973 So.2d 
684 (Fla. 4th DCA 2008); discharging jurisdiction, _ So.2d _, 33 FLW S963 
(Fla. 2008). See also Force at 107. While the committee has cited F'orce in other 
contexts, it does not approve the risk/benefit instruction that is set forth in For~e. 

5. When strict liability and negligence claims are tried together, to clarify 
differences between them it may be necessary to add language to the strict liability 
instructions to the effect that a product is defective if unreasonably dangerous even 
though the seller has exercised all possible care in the preparation and sale of the 
product. RESTATEMENT (SECOND) TORTS,§ 402A(2)(a). 

6. See instruction 403.13 vlhen a distributor, importer, or intermediate seller 
never had physical possession of the product but nevertheless played a role in 
placing the product into the chain of distribution. 

-27-



OCTOBER 25-26, 2012 PAGE 196

403.8 STRICT LIABILITY FAILURE TO WARN 

A product is defective when the foreseeable risks of harm from the 
product could have been reduced or avoided by providing reasonable 
instructions or warnings, and the failure to provide those instructions or 
warnings makes the product unreasonably dangerous. 

NOTES ON USE FOR 403.8 

1. The following cases recognize strict liability for a failure to warn of 
defects. McConnell v. Union Carbide Corp., 937 So.2d 148, 151-52 (Fla. 4th DCA 
2006); Union Carbide Corp. v. Kavanaugh, 879 So.2d 42, 45 (Fla. 4th DCA 2004); 
Scheman-Gonzalez v. Saber Manufacturing Co., 816 So.2d 1133 (Fla. 4th DCA 
2002); Ferayorni v. Hyundai Motor Co., 711 So.2d 1167 (Fla. 4th DCA 1998). 

2. When strict liability and negligent failure to warn claims are tried 
together, to clarify differences between them it may be necessary to add language 
to the strict liability instruction to the effect that a product is defective if 
unreasonably dangerous even though the seller has exercised all possible care in 
the preparation and sale of the product. RESTATEMENT (SECOND) TORTS, § 
402A(2)(a). 
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403.9 NEGLIGENCE 

Negligence is the failure to use reasonable care, which is the care that a 
reasonably careful [designer] [manufacturer] [seller] [importer] [distributor] 
[supplier] would use under like circumstances. Negligence is doing something 
that a reasonably careful [designer] [manufacturer] [seller] [importer] 
[distributor] [supplier] would not do under like circumstances or failing to do 
something that a reasonably careful [designer] [manufacturer] [seller] 
[importer] [distributor] [supplier] would do under like circumstances. 

NOTES ON USE FOR 403.9 

1. An unreasonably dangerous condition in a product can result in a variety 
of ways, for example, from latent characteristics in the product, which create an 
unexpected danger, from failure to meet industry standards in the design or 
manufacture of the product, or from an unsafe design choice for the product. See, 
e.g., Royal v. Black & Decker Mfg. Co., 205 So.2d 307 (Fla. 3d DCA 1967). A 
product can also be unreasonably dangerous because it was adulterated, such as 
with foreign materials in foodstuffs or pharmaceuticals. See, e.g., Food Fair Stores 
o[Florida, Inc. v. Macurda, 93 So.2d 860 (Fla. 1957); E.R. Squibb & Sons Inc. v. 
Stickney, 274 So.2d 898 (Fla. 1st DCA 1973). 

2. If a product fails under circumstances precluding any other reasonable 
inference other than a defect in the product, a plaintiff is not required to pinpoint 
any specific defect in the product. See, e. g., Armor Elevator Co. v. Wood, 312 
So.2d 514 (Fla. 3d DCA 1975); Ford Motor Co. v. Cochran, 205 So.2d 551 (Fla. 
2d DCA 1967). 

3. In order to clarify the differences between strict liability and negligence 
when the two claims are tried together, it may be necessary to add language to the 
strict liability instructions to the effect that a product is defective if unreasonably 
dangerous even though the seller has exercised all possible care in the preparation 
and sale of the product. RESTATEMENT {SECOND) TORTS,§ 402A(2)(a). 
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403.10 NEGLIGENT FAILURE TO WARN 

[Negligence is the failure to use reasonable care, which is the care that a 
reasonably careful [designer] [manufacturer] [seller] [importer] [distributor] 
[supplier] would use under like circumstances.] Reasonable care on the part 
of (defendant) requires that (defendant) give appropriate warning(s) about 
particular risks of (the product) which (defendant) knew or should have known 
are involved in the reasonably foreseeable use(s) of the product. 

NOTE ON USE FOR 403.10 

The cases recognize a claim for negligent failure to warn. Ferayorni v. 
Hyundai, 711 So.2d 1167 (Fla. 4th DCA 1998). When strict liability and negligent 
failure to warn claims are tried together, to clarify differences between them it may 
be necessary to add language to the strict liability instruction to the effect that a 
product is defective if unreasonably dangerous even though the seller has exercised 
all possible care in the preparation and sale of the product. RESTATEMENT 
(SECOND) TORTS, § 402A(2)(a). 
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403.11 INFERENCE OF PRODUCT DEFECT OR NEGLIGENCE 

(Reserved) 
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403.12 LEGAL CAUSE 

a. Legal cause generally: 

[A defect in a product] [Negligence] is a legal cause of [loss] [injury] [or] 
[damage] if it directly and in natural and continuous sequence produces or 
contributes substantially to producing such [loss] [injury] [or] [damage], so 
that it can reasonably be said that, but for the [defect] [negligence], the [loss] 
[injury] [or] [damage] would not have occurred. 

b. Concurring cause: 

In order to be regarded as a legal cause of [loss] [injury] [or] [damage], [a 
defect in a product] [negligence] need not be the only cause. [A defect in a 
product] [Negligence] may be a legal cause of [loss] [injury] [or] [damage] 
even though it operates in combination with [the act of another] [some natural 
cause] [or] [some other cause] if the [defect] [negligence] contributes 
substantially to producing such [loss] [injury] [or] [damage]. 

c. Intervening cause: 

*Do not use the bracketed first sentence if this charge is preceded by the 
charge on concurring cause: 

*[In order to be regarded as a legal cause of [loss] [injury] [or] [damage], 
[a defect in a product] [negligence] need not be its only cause.] [A defect in a 
product] [Negligence] may also be a legal cause of [loss] [injury] [or] [damage] 
even though it operates in combination with [the act of another] [some natural 
cause] [or] [some other cause] occurring after the [product defect] 
[negligence] occurs if such other cause was itself reasonably foreseeable and 
the [product defect] [negligence] contributes substantially to producing such 
[loss] [injury] [or] [damage] [or] [the resulting [loss] [injury] [or] [damage] 
was a reasonably foreseeable consequence of the [product defect] [negligence] 
and the [product defect] [negligence] contributes substantially to producing 

!!1 

NOTES ON USE FOR 403.12 

1. Instruction 403.1 Oa (legal cause generally) is to be given in all cases. 
Instruction 403 .1 Ob (concurring cause), to be given when the court considers it 
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necessary, does not set forth any additional standard for the jury to consider in 
determining whether negligence was a legal cause of damage but only negates the 
idea that a defendant is excused from the consequences of his or her negligence by 
reason of some other cause concurring in time and contributing to the same 
damage. Instruction 403.10c (intervening cause) is to be given only in cases in 
which the court concludes that there is a jury issue as to the presence and effect of 
an intervening cause. 

2. The jury will properly consider instruction 403.10a not only in 
determining whether defendant's negligence is actionable but also in determining 
whether claimant's negligence contributed as a legal cause to claimant's damage, 
thus reducing recovery. 

3. Instruction 403 .1 Ob must be given whenever there is a contention that 
some other cause may have contributed, in whole or part, to the occurrence or 
resulting injury. If there is an issue of aggravation of a preexisting condition or of 
subsequent injuries or multiple events, instruction 501.2h(l) or (2) should be given 
as well. See Hart v. Stern, 824 So.2d 927, 932-34 (Fla. 5th DCA 2002); Marinelli 
v. Grace, 608 So.2d 833, 835 (Fla. 4th DCA 1992). 

4. Instruction 403.10c (intervening cause) embraces two situations in which 
negligence may be a legal cause notwithstanding the influence of an intervening 
cause: (1) where the damage was a reasonably foreseeable consequence of the 
negligence although the other cause was not foreseeable, Mozer v. Semenza, 177 
So.2d 880 (Fla. 3d DCA 1965); and (2) when the intervention of the other cause 
was itself foreseeable, Gibson v. Avis Rent-A-Car System Inc., 386 So.2d 520 (Fla. 
1980). 

5. "Probable" results. The committee recommends that the jury not be 
charged that the damage must be such as would have appeared "probable" to the 
actor or to a reasonably careful person at the time of the negligence. In cases 
involving an intervening cause, the term "reasonably foreseeable" is used in place 
of "probable." The terms are synonymous and interchangeable. See Sharon v. 
Luten, 165 So.2d 806, 810 (Fla. 1st DCA 1964); Prosser, TORTS (3d ed.) 291; 2 
Harper and James, THE LAW OF TORTS 113 7. 

6. The term "substantially" is used throughout the instruction to describe 
the extent of contribution or influence negligence must have in order to be 
regarded as a legal cause. "Substantially" was chosen because the word has an 
acceptable common meaning and because it has been approved in Florida as a test 
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of causation not only in relation to defendant's negligence, Loflin v. Wilson, 67 
So.2d 185, 191 (Fla. 1953), but also in relation to plaintiffs contributory 
negligence, Shayne v. Saunders, 129 Fla. 355, 176 So. 495, 498 (Fla. 1937). 
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403.13 PRELIMINARY ISSUE 

(Reserved) 
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403.14 BURDEN OF PROOF ON PRELIMINARY ISSUE 

If the greater weight of the evidence does not support (claimant's) claim 
on this issue, then your verdict [on this issue] [on the claim of (claimant)] 
should be for (defendant) [and you should decide the other issues on 
(claimant's) claim]. 

If, however, the greater weight of the evidence supports (claimant's) claim 
[on this issue], then you shall decide whether (the product) was defective [and 
also decide the other issues on (claimant's) claim]. 

NOTE ON USE FOR 403.14 

The bracketed language is for use if claimant makes alternative claim(s) of 
liability. 
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403.15 ISSUES ON MAIN CLAIM 

The [next] issues you must decide on (claimant's) claim against 
(defendant) are: 

a. Express Warranty: 

whether (the product) failed to conform to representations of fact made by 
(defendant), orally or in writing, in connection with the [sale] [transaction], on 
which (name) relied in the [purchase and] use of the product, and, if so, 
whether that failure was a legal cause of the [loss] [injury] [or] [damage] to 
(claimant, decedent, or person for whose injury claim is made). 

b. Implied Warrant of Merchantability: 

whether (the product) was not reasonably fit for either the uses intended 
or the uses reasonably foreseeable by (defendant) and, if so, whether that lack 
of fitness was a legal cause of the [loss] [injury] [or] [damage] to (claimant, 
decedent, or person for whose injury claim is made). 

c. Implied Warranty o[Fitness for Particular Purpose: 

whether (the product) was not reasonably fit for the specific purpose for 
which (defendant) knowingly sold (the product) and for which (claimant) bought 
(the product) in reliance on the judgment of (defendant) and, if so, whether that 
lack of fitness was a legal cause of the [loss] [injury] [or] [damage] to 
(claimant, decedent, or person for whose injury claim is made). 

d. Strict Liability: 

whether (the product) [was not built according to its intended design and 
thereby failed to perform as safely as the intended design would have 
performed] [and] [or] [(the product) failed to perform as safely as an ordinary 
consumer would expect when used as intended or in a manner reasonably 
foreseeable by the manufacturer] and (the product) reached (claimant) without 
substantial change affecting the condition in which it was sold and, if so, 
whether that failure was a legal cause of the [loss] [injury] [or] [damage] to 
(claimant, decedent, or person for whose injury claim is made). 

e. Strict Liability- Failure to Warn: 
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whether the foreseeable risks of harm from (the product) could have been 
reduced or avoided by providing reasonable instructions or warnings and the 
failure to provide those warnings made (the product) unreasonably dangerous 
and, if so, whether that failure was a legal cause of the [loss] (injury] [or] 
[damage] to (claimant, decedent, or person for whose injury claim is made). 

f Negligence: 

whether (defendant) was negligent in (describe alleged negligence), and, if 
so, whether that was a legal cause of the [loss] [injury] [or] [damage] to 
(claimant, decedent, or person for whose injury claim is made). 

g. Negligent Failure to Warn: 

whether (defendant) negligently failed to warn about particular risks 
involved in the use of (the product), and, if so, whether that failure to warn was 
a legal cause of the [loss] (injury] [or] [damage] to (claimant, decedent, or 
person for whose injury claim is made). 
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403.16 CLAIMS(RESER 
A "ENHl.cNCED INJURY" ISSUES ON CRASHWORTHINEt~~~ 

t nlse decide in this case.]* :f. es Jreu must"" . . . . [In additien, there is a secend Set e lSSU reater] (er] (addrtienal] lllJUfleS m 

(CI~ [next] elallns [he] [s::t:.!r::!se suffered if (describe th~ _all':~ 
the accident than [he] [she] weu b -. defecti"'e. (Claimant) dees net c aim h. d feet' had net een v . d nt * * crashvl9rGmesse J • d B ct) caused the acCI e . ll d Shmerfumess e~ (describe the a ege era .. 

m there are ether defect claims in the case. *Use the bracketed language nben 

h . T instructed en this last sentence **The defendant is entitled te have t e bury 806 Se.2d 424 (Fla. 2001). 
. " D' A marie v. Ferd Meter e., 

"when appropnate. '' . 11 d 

. l . are mhether (descnbe the a ege 
The issues yeu must decide en this ... ~ mm d if ::J: whether that defect Vlas a 

defeetive part of the produet) was defeetl,e:: ~laimant, deeedent, or persoo. for 
legal eause of [loss) [injury] [or] "~da.;'':'J.. ~ [or] [additio~ to that ~~ 
nzhese injury claim lS made) that ~~as d'?; ibe the alleged defective part 9 t 
[he] [she] vwuld have suf~red If ( escr 

d t) had net been defective. 

pre4:lc h . t lea"'es the 
. . . . enabl T dangereus w en ~~ " 

A produet is defeetwe If It IS ~las] [d?stributor] [supplier] [Uilf'O"t:, 
. e:f the [manufacturer] se er umer ·.vitheut substantia pessesswn d t ~aches the user er cans [defendant] and the pre~~ r 

eliaflge affeetiog that eoodrtmu. . . . t , of 

[the user] [a persen in the VlClm~ 
A preduct is unreasenably dangereus te s safely as an erdinary censumer 

1 ... d t] * if [the pre duct fails te perfurm a d in a manner reasenably 
the pro ue . -teuded or when use . 11 
\Veuld expect when used as ~~ [ n r] [distributer] [supplier] [lmperter . 
fOreseeable by the [mauufaeturer se e . d set of 

the language m the secen *\¥hen the injured persen is a bystander, ~se 336 Se.2d 80 (Fla. 1976), and 

bracket;. See West v. C~erpillar ~a::~i~Jz:"(F!a. 1st DCA 1997). See 403.7 Sanchez v. Hussey Sea:tmg Ce., 69 . 

nate 2. [d ] 

. enl T [less] [injury] [er]amage 
NermaHy a defendant is resp~nsibl~ fu~ers it: yeu find that the (describe the 

. reduct and net the actwns e et : d hat defect caused [less] ~":~:~ ".ie:!".!'we part of th~ ?ro~"tt waswa~::"'~ ";ru!) [or] [additioual to that [injury] [er] [damage] te (c mman 
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vlhich] v10uld have resulted from the accident if (describe the alleged defective 
part of the product) had not been defective, you should try to separate the damages 
caused by (describe the alleged defective part of the product), determine what part 
of (claimant's) [loss] [injury] [or] [damage] resulted from (describe the alleged 
defective part of the product), and the actions of others and award (claimant) 
money only for those damages caused by (describe the alleged defective part of the 
product). Ho·.vever, if you cannot separate some or all of the damages, you must 
award (claimant) any damages that you cannot separate as if they were all caused 
by (defendant). 

NOTES ON USE FOR 4 03.16 

1. The term "enhanced injury" is not used in this instruction. Although 
cases use that term, the committee believes that "enhance" has a connotation not 
appropriate for describing traumatic injuries. More appropriate terms might be 
"aggravated," "increased injury," or "separate injury." For that reason, the 
committee has used quotation marks for the term "enhanced injury" in the title to 
this instruction. i\.lthough many of these claims iwlolve motor vehicles, there is no 
reason the same principle v10uld not apply to any "enhanced injury" claim 
regardless of the product involved. 

2. Use this instruction for "crashworthiness" claims instead of instruction 
4 03 .15. But instruction 4 03 .15 should be used together ·.vith this instruction when 
there is also a defect claim that does not involve a claim of an "enhanced injury." 
In cases in \Vhich there is a claim that one defect caused the accident but a different 
defect caused an "enhanced injury," it may be necessary to identify the separate 
defects. 

3. It is not necessary to repeat the definition of defectiveness in paragraph 2 
ofthis instruction if it has already been given as part of earlier instructions. 

4 . This instruction retains the risk/benefit test for product defect, ·.vhich 
previously appeared in PL 5. As noted in Note 3 to instruction 4 03.7, pending 
further development in the law, the committee takes no position on ·•vhether the 
risk/benefit test is a standard of product defect or an affirmative defense. See 
4 03 . 7, 4 03 .1 8. The risk/benefit test is provided in both instructions to illustrate 
how it is used in either case. If a court determines that the risk/benefit test is a test 
for product defect, the committee takes no position on vlhether both the consumer 
expectations and risk/benefit tests should be given alternatively or together. 
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403.17 BURDEN OF PROOF ON MAIN CLAIM 

If the greater weight of the evidence does not support [one or more of) 
(claimant's) claim[s], your verdict should be for (defendant) [on [that] [those] 
claim(s)]. 

[However, if the greater weight of the evidence does support one or more 
of) (claimant's) claim[s], then your verdict should be for (claimant) and against 
(defendant) [on [that] [those] claim(s)]. 

[However, if the greater weight of the evidence supports (claimant's) 
claim against one or [both] [more] of the defendants], then you should decide 
and write on the verdict form the percentage of the total fault of [both] [all] 
defendants that was caused by each of them. 

NOTE ON USE FOR 403.17 

Use the first paragraph in all cases. If there is an affirmative defense to the 
claim, do not use either of the bracketed paragraphs; instead tum to instruction 
403.18. If there is no affirmative defense, use the first or second bracketed 
paragraph depending on whether there is one defendant or more than one. 
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403.18 DEFENSE ISSUES 

If, however, the greater weight of the evidence supports [(claimant's) 
claim] [one or more of (claimant's) claims], then you shall consider the 
defense(s] raised by (defendant). 

On the [first] defense, the issue[s] for you to decide [is] [are]: 

a. Comparative Negligence: 

whether (claimant) was [himself) [herself) negligent* and, if so, whether 
such negligence was a contributing legal cause of the injury or damage 
complained of. 

*If the jury has not been previously instructed on the definition of negligence, 
instruction 401.4 should be inserted here. 

b. Risk/Benefit Defense: 

whether, on balance, the [benefits] [or] [value] of (the product) outweigh 
the risks or danger connected with its use. 

NOTE ON USE FOR 403.18b 

In a strict liability defective design case, a defendant may be entitled to an 
affirmative defense based on the risk/benefit test. See Force v. Ford Motor Co., 
879 So.2d 103, 106 (Fla. 5th DCA 2004); Adams v. G. D. Searle & Co., 576 So.2d 
728, 733 (Fla. 2d DCA 1991); Cassisi v. Maytag Co., 396 So.2d 1140, 1145-46 
(Fla. 1st DCA 1981). Pending further development in the law, the committee takes 
no position on whether the risk/benefit test is a standard for product defect that 
should be included in instruction 403.7 or an affirmative defense under instruction 
403.18. The court should not, however, instruct on risk/benefit as both a test of 
defectiveness under 403.7 and as an affirmative defense under 403.18. 

c. Government Rules Defense: 

No instruction provided. 

NOTE ON USE FOR 403 .18c 
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Florida Statutes section 768.1256 provides for a rebuttable presumption in the 
event of compliance or noncompliance with government rules. The statute does not 
state whether the presumption is a burden-shifting or a vanishing presumption. See 
F.S. 90.301-90.304. Pending further development in the law, the committee offers 
no standard instruction on this presumption, leaving it up to the parties to propose 
instructions on a case-by-case basis. 

d. State-of-the-art Defense: 

In deciding the issues in this case, you shall consider the state-of-the-art 
of scientific and technical knowledge and other circumstances that existed at 
the time of (the product's) manufacture, not at the time of the loss or injury. 

NOTE ON USE FOR 403.18d 

Instruction 403.7d applies only in defective design cases. F.S. 768.1257. 

NOTES ON USE FOR 403.18 

1. Comparative negligence is a defense to strict liability claims if based on 
grounds other than the failure of the user to discover the defect or to guard against 
the possibility of its existence. West v. Caterpillar Tractor Co., 336 So.2d 80, 90 
(Fla. 1976). Model Instruction 7 illustrates the defense of comparative negligence 
in a negligence/express warranty action against a retailer, and Model Instruction 8 
illustrates the same defense in a negligence/strict liability action against a 
manufacturer and retailer. 

2. The "patent danger doctrine" is not an independent defense but, to the 
extent applicable (see note 1 ), it is subsumed in the defense of contributory 
negligence. Auburn Machine Works Inc. v. Jones, 366 So.2d 1167 (Fla. 1979). 
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403.19 BURDEN OF PROOF ON DEFENSE ISSUES 

If the greater weight of the evidence does not support (defendant's) 
defense[s] and the greater weight of the evidence supports (claimant's) [claim] 
[one or more of (claimant's) claims], then [your verdict should be for 
(claimant) in the total amount of [his] [her] damages.] *[you should decide and 
write on the verdict form what percentage of the total damages was caused by 
each defendant.] 

*Use the second bracketed language when there is more than one defendant. 

If, however, the greater weight of the evidence shows that both (claimant) 
and [(defendant)] [one or more of the defendants] [and] [(identify additional 
person(s) or entit(y)(ies))] were at fault and that the fault of each contributed as 
a legal cause of [loss] [injury] [or] [damage] sustained by (claimant), you 
should decide and write on the verdict form the total amount of the damages 
and what percentage of the total damages is chargeable to each party. 

Use the following instruction in cases with a comparative negligence defense 
and an apportionment o[a non-party defense: 

[If, however, the greater weight of the evidence shows that (claimant) and 
[(defendant)] [one or more of (defendants)] [and] [(identify additional person(s) 
or entit(y)(ies))] were at fault and that the fault of each contributed as a legal 
cause of [loss] [injury] [or] [damage] sustained by (claimant), you should 
decide and write on the verdict form what percentage of the total fault of 
[both] [all] parties to this action [and] [(identify additional person(s) or 
entit(y)(ies))] is chargeable to each of them.] 

Use the following paragraph in cases without a comparative negligence 
defense but with an apportionment of non-party defense: 

[If, however, the greater weight of the evidence shows that [(defendant)] 
[one or more of (defendants)] and [(identify additional person(s) or entit(y)(ies))J 
were at fault and that the fault of each contributed as a legal cause of [loss] 
[injury] [or] [damage] sustained by (claimant), you should decide and write on 
the verdict form what percentage of the total fault of [(defendant(s))l [and] 
[(identify additional person(s) or entit(y)(ies))l is chargeable to each of them.] 

NOTE ON USE FOR403.19 

-44-



OCTOBER 25-26, 2012 PAGE 213

Preemptive charges on defense issues. If a preemptive charge for claimant is 
appropriate on a defense issue, as when comparative negligence or assumption of 
risk has been brought to the jury's attention on voir dire or by opening statements 
or argument and is now to be withdrawn, a charge in the form of instruction 401.13 
should be given immediately following instruction 403.15. If a preemptive charge 
for defendant is required on some aspect of a defense, as when, for example, the 
court holds that any comparative negligence of the driver will reduce claimant's 
recovery, a preemptive charge announcing the ruling should be given immediately 
after framing the defense issues (instruction 403 .17). 
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MODEL CHARGE NO. 7 

(pFoduet liability ease; negligenee and implied and expFess 
waFFanty elaims; eompaFative negligenee as defense) 

Facts ofthe hypothetical case 

John Smith's lCWt'Il had many pebbles in it, and he asked Ms. Best of Best 
Hardware Store, Inc., whether the Best modelE power mower, featured in Best's 
sale of discontinued items, was suitable for cutting such a lw;m. Best manufactured 
and sold such mov;:ers directly to the public. Ms. Best replied that the Best model E 
had a guard ·.vhich deflected material out and dovm, instead of sideways, so that it 
could safely be used in those circumstances. At the time of the sale, Ms. Best could 
not find an ov.'!ler's manual for the mower, but she promised to send one to Smith. 
The manual contained an mcpress warning against mo·.ving over loose 
impediments, such as grw;:el, stones and small rocks. Smith bought the mo·.ver, and 
mowed his lwllll that same day. He observed a few rocks being propelled ten to 
twenty feet forward from the mo·.ver, but continued to mow. A .. large rock was 
propelled sideways, bouncing off of a nearby wall and into Smith's eye. Smith 
sued Best Hardware for negligence, breach of an express warranty and breach of 
an implied warranty of fitness for a particular purpose. Best denied those 
allegations and pleaded Smith's comparative negligence. Those issues are to be 
submitted to the jury. 

The co'btrt 's charge 

[2.1] MembeFs of the jury, I shall now instFuet you on the law that you 
must follow in Feaehing youF veFdiet. It is youF duty as juFoFs to deeide the 
issues, and only those issues, that I submit foF deteFmination by youF veFdiet. 
In Feaehing youF veFdiet, you should eonsideF and weigh the evidenee, deeide 
the disputed issues of faet, and apply the law on whieh I shall instFuet you, to 
faets as you find them fFom the evidenee. 

The evidenee in this ease eonsists of the swoFn testimony of the witnesses, 
all exhibits Feeeived in evidenee and all faets that may be admitted oF agFeed 
to by the paFties. 

In deteFmining the faets, you may dFaw Feasonable infeFenees fFom the 
evidenee. You may make deduetions and Feaeh eonelusions whieh Feason and 
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eommoa sease lead you to draw from the faets showa by the evideaee ia this 
ease, but you should aot speeulate oa aay matters outside the evideaee. 

[2.2a] Ia determiaiag the believability of aay witaess aad the weight to be 
givea the testimoay of aay witaess, you may properly eoasider the demeaaor 
of the witaess while testifyiag; the fraakness or laek of fraakness of the 
witaess; the iatelligeaee of the witaess; aay iaterest the witaess may have ia 
the outeome of the ease; the meaas aad opportuaity the witaess had to lrnow 
the faets about whieh the witaess testified; the ability of the witaess to 
remember the matters about whieh the witaess testified; aad the 
reasoaableaess of the testimoay of the witaess, eoasidered ia the light of all 
the evideaee ia the ease aad ia the light of your owa experieaee aad eommoa 
sease. 

[2.2b] Some of the testimoay before you was ia the form of opiaioas 
about eertaia teehaieal subjeets. 

You may aeeept sueh opiaioa testimoay, rejeet it, or give it the weight 
you thiak it deserves, eoasideriag the kaowledge, skill, experieaee, traiaiag or 
edueatioa of the witaess; the reasoas givea by the witaess for the opiaioa 
expressed; aad all the other evideaee ia the ease. 

[2.4] Ia your deliberatioas, you are to eoasider three distiaet elaims. 
Plaintiff, .lohn Smith, alleges, first, that defendant, Best HllFfiwaFe, was 
negligent in the tronsaetisn about which you have heard evidence; seoond, that 
Best breached an &press waFFRnty made in selling the lawn msweF in question; 
and, thin!, that Best breached an implied W(H'ranty that the msweF was fit for a 
particular purpose. Best denies all claims and, fuFtheF, alkges, as a defense to all 
claims, that Smith was, himself, negligent in the operation sf the lawn msweF. 
},.lthough alllfjSmith 's elaims have beea tried together, eaeh is separate from 
the others, aad eaeh party is eatitled to have you separately eoasider eaeh 
elaim as it affeets that party. Therefore, ia your deliberatioas, you should 
eoasider the evideaee as it relates to eaeh elaim separately, as you would had 
eaeh elaim beea tried before you separately. 

[Coaveatioaal eharge oa elaim 3.5] The issues for your determiaatioa oa 
the negligence elaim of plaiatiff Smith agaiast defeadaat Best Hardware are 
whether Best was aegligeat ia failiag to wara Smith of a kaowa daager ia the 
operatioa of the lawa mower sold to Smith by Best aad, if so, [3.()c] whether 
sueh aegligeaee was a legal eause of iajury or damage sustaiaed by Smith. 
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[4.1] Negligenee is the failuFe to use Feasonable eaFe. Reasonable eaFe is 
that degFee of eaFe whieh a Feasonably eaFeful peFson would use undeF like 
eiFeumstanees. Negligenee may eonsist eitheF in doing something that a 
Feasonably eaFeful peFson would not do undeF lil{e eiFeumstanees, oF in failing 
to do something that a Feasonably eaFeful peFson would do undeF li~ 
eiFeumstanees. 

[3.7] If the gFeateF weight of the evidenee does not suppoFt the negligence 
elaim of Smith, then youF YeFdiet on that claim should be foF Best HaFdwaFe. 

[PL] The issues foF youF deteFmination on the breach of Wlll"ranty elaims 
of plaintiff, Smith, against defendant, Best HaFdwaFe, aFe whetheF the lawn 
moweF sold by Best was defeetive when it left the possession of Best and, if so, 
whetheF sueh defeet was a legal eause of injuey oF damage sustained by Smith. 
The pFoduet is defeetive [PL 1] if it does not eonfoFm to FepFesentations of 
faet made by Best, oFally OF in wFiting, in eonneetion with the sale, on whieh 
Smith Felied in the puFehase and use of the pFoduet. Sueh a FepFesentation 
must be one of faet, FatheF than opinion. The pFoduet is also defeetive [PL 3] if 
it is not Feasonably fit foF the speeifie puFpose foF whieh Best knowingly sold 
the pFoduet and foF whieh Smith bought the pFoduet in Felianee on the 
judgment of Best. 

[PL Fesumed] If the gFeateF weight of the e\ridenee does not suppoFt 
either of the breach of warHIIfty elaims of Smith, youF veFdiet on those claims 
should be foF Best HaFdwaFe. 

[3.8 and PL eombined] HoweveF, if the gFeateF weight of the evidenee 
does suppoFt any one of Smith's claims, then you shall eonsideF the defense 
Faised b~r Best HaFdwaFe. On the defense, the issues foF youF deteFmination aFe 
[3.8a modified] whetheF Smith was, himself, negligent in his opeFRtion or use 
9fthe lawn mower and, if so, whetheF sueh negligenee was a eontFibuting legal 
eause of the injuey OF damage eomplained of. 

[3.8 modified] If the gFeateF weight of the evidenee does not suppoFt the 
defense of Best HaFdwaFe, and the gFeateF weight of the evidenee does suppoFt 
one or more of the elaims of Smith, then youF veFdiet should be foF Smith in 
the total amount of his damages. If, howeveF, the gFeateF weight of the 
evidenee shows either that Best HRrdware was negligent or that the lRwn mower 
was defective in the manner I have described, and shows also that Smith was 
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negligent, and that the negligence ef Best, er the defeet, and the negligence 6f 
Smith eaeh eoHtributed as a legal eause of iHjury or damage sustaiHed by 
Smith, you should determiHe aHd write oH the verdiet form what pereeHtage 
of the total fault of both parties to this aetioH is ehargeable to eaeh. 

[3.9] "Greater weight of the evideHee" meaRs the more persuasive aHd 
eoHviHeiHg foree aHd effeet of the eHtire evideHee iH the ease. 

[5.1a aHd 5.2a eombiHed] NegligeHee er a defect in a preduct is a legal 
eause of loss, iHjury or damage if it direetly aHd iH a Hatural aHd eoHtiHuous 
sequeHee produees or eoHtributes substaHtially to produeiHg sueh loss, iHjury 
or damage, so that it eaR reasoHably be said that, but for the HegligeHee er 
defect, the loss, iHjury or damage would Hot have oeeurred. 

[5.1b aHd 5.2b eombiHed] IH order to be regarded as a legal eause of loss, 
iHjury or damage, HegligeHee er a defect in a product Heed Hot be the oHiy 
eause. NegligeHee era defect may be a legal eause of loss, iHjury or damage 
eveR though it operates iH eombiHatioH with the aet of aHother, if sueh other 
eause oeeurs at the same time as the HegligeHee, er at the slllfle time the defect 
has its effect, aHd if the HegligeHee . er defeet eoHtributes substaHtially to 
produeiHg sueh loss, iHjury or damage. 

[G.lc] If your verdiet is for Best Hardware en all (}f Smith's elaims, you 
will Hot eoHsider the matter of damages. But, if you fiHd for Smith en any (}f 
his claims, you· should determiHe aHd write oH the verdiet form, iH dollars, the 
total amouHt of damage whieh the greater weight of the evideHee shows he 
sustaiHed as a result of the iHeideHt eomplaiHed of, iHeludiHg aHy sueh damage 
as Smith is reasoHably eertaiH to experieHee iH the future. You shall eoHsider 
the followiHg elemeHts: 

[G.2a] AHy bodily iHjury sustaiHed by Smith aHd aHy resultiHg paiR aHd 
sufferiHg, disability or physieal impairmeHt, disfiguremeHt, meHtal aHguish, 
iHeoHveHieHee or loss of eapaeity for the eHjoymeHt of life experieHeed iH the 
past, or to be experieHeed iH the future. There is HO exaet staHdard for 
measuriHg sueh damage. The amouHt should be fair aHd just, iH the light of 
the evideHee. 

[G.2c] The reasoHable expeHse of hospitalizatioH aHd medieal eare aHd 
treatmeHt Heeessarily or reasoHably obtaiHed by Smith iH the past, or to be so 
obtaiHed iH the future. 
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[6.2d] l.AJ:HY earHiHgs lost iH the past, aDd aHy loss of ability to earH moHey 
iH the future. 

[6.9a] If the greater weight of the evideHee shows that Smith has beeR 
permaHeHtly iHjured, you may eoHsider his life expeetaHey. The mortality 
tables reeeived iH evideHee may be eoHsidered iH determiHiHg how loHg Smith 
may be expeeted to live. Sueh tables are Hot biHdiHg OR you, but may be 
eoHsidered together with other evideHee iH the ease beariHg oR Smith's health, 
age aDd physieal eoHditioH, before aDd after the iHjury, iH determiHiHg the 
probable leHgth of his life. 

[6.10] AHy amouHt of damages whieh you allow for future medieal 
expeHses or loss of ability to earH moHey iH the future should be redueed to its 
preseHt moHey value, and oHiy the present money value should be stated in 
your verdiet. The present money value of future eeonomie damages is the sum 
of money Heeded now whieh, together with what that sum will earn in the 
future, will eompeHsate Smith for these losses as they are aetually experieHeed 
in future years. 

[6.1c, resumed] IH determiHing the total amount of damages, you should 
Hot mal-.e aHy reduetion beeause of the Hegligenee, if aHy, of Smith. The eourt 
will enter a judgment based oR your verdiet aDd, if you fiHd that Smith was 
HegligeHt iH aHy degree, the eourt, iH eHteriHg judgmeHt, will reduee the total 
amouHt of damages by the pereeHtage of negligeHee whieh you find is 
ehargeable to Smith. 

[7.1] Your verdiet must be based OR the evidenee that has beeR reeeived, 
and the law on whieh I have iHstrueted you. IH reaehiHg your verdiet, you are 
not to be swayed from the performaHee of your duty by prejudiee, sympathy 
or aHy other seHtiment for or against aHy party. 

[7.2] When you retire to the jury room, you should seleet oRe of your 
Humber to aet as foremaH or forewomaH, to preside over your deliberatioHs 
aDd sigH your verdiet. Your verdiet must be unaHimous, that is, your verdiet 
must be agreed to by eaeh of you. You will be giveR a verdiet form, whieh I 
shall How read and explaiH to you. 

(Court reads and explains -verdict for7'1'1) 
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When you have agreed on your verdiet, the foreman or forewoman, aeting for 
the jury, should date and sign it. You may now retire to eonsider your verdiet. 

Special Verdict Form 

VERDICT 

We, the jury, return the following verdiet: 

1. Was there negligenee on the part of defendant, Best Hardware Store, 
In e., whieh was a legal eause of damage to plaintiff, John Smith? 

YES NO 

2. \Vas the lawn mower defeetive when sold and, if so, was the defeet a 
legal eause of damage to plaintiff, John Smith? 

YES NO 

If your answers to questions 1 and 2 are both NO, your verdiet is for 
defendant, and you should not proeeed further exeept to date and sign this 
verdiet form and return it to the eourtroom. If your answer to either question 
1 or question 2 is YES, please ans-wer question 3. 

3. Was there negligenee on the part of plaintiff, John Smith, whieh was a 
legal eause of his damage? 

YES NO 

If your answer to question 3 is YES, please answer question 4. If your 
answer to question 3 is NO, sldp question 4 and answer question 5. 

4. State the pereentage of any fault, whieh was a legal eause of damage to 
plaintiff, John Smith, that you eharge to: 

Defendant, Best Hardware Store % 

Plaintiff, John Smith % 
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Total must be 100(% 

Please answer question 5. 

5. What is the total amount (100%) of any damages sustained by 
plaintiff, John Smith, and eaused by the ineident in question? 

Total damages of plaintiff, John Smith $ 

In determining the total amount of damages, do not make any reduetion 
beeause of the negligenee, if any, of plaintiff, John Smith. If you find plaintiff, 
John Smith, negligent in any degree, the eourt, in entering judgment, will 
reduee Smith's total amount of damages (100%) by the pereentage of 
negligenee whieh you find is ehargeable to Smith. 

SO St'.-.Y WE ALL, this day of ,19 

FOREMAN OR 
FOREWO~A_..N 

NOTE ON USE 

For a model itemized verdict form, as contemplated by section 768.77, 
Florida Statutes, refer to Model Verdict Form 8 .1. 
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MODEL CHA.RGE NO. 8 

(produet liability ease; negligenee 
and striet liability elaims; 

eomparative negligenee defense) 

Facts ofthe hypotlwtical case 

John Smith v1as injured vihen he was struck by a nev1 hay baler being driven 
by Dilbert Driver on the higlnvay near Driver's farm. The hay baler suddenly 
s\verved across the road into the path of Smith, viho v1as approaching in the 
opposite direction. At the time, Smith was ·.vatching a group of deer in a field near 
the road, and failed to observe the hay baler in time to avoid the collision with his 
vehicle. An examination of the hay baler revealed that part of the steering 
mechanism v1as designed in such a way that it could not sustain the speed of 
higlnvay driving. The mechanism had broken, making it impossible fur Driver to 
steer the baler. There was evidence that a person could have observed the 
weakened condition of the steering mechanism had he or she examined it befure 
driving the hay baler. Smith sued Driver, alleging that his operation of the hay 
baler had been negligent. Smith also sued the manufacturer of the hay baler, 
Mishap }.4anufacturing Co., and the retailer seller, Sharp Sales Co., alleging that 
the hay baler had been defectively built and that both had been negligent in their 
inspections of the hay baler. He sought recovery against both the manufacturer and 
the retailer on claims of (1) negligence and (2) strict liability. The defendants 
denied liability, and affirmatively alleged that Smith had been comparatively 
negligent. l..ll issues are to be submitted to the jury. 

The court's charge 

[2.1] Members of the jury, I shall now instruet you on the law that you 
must follow in reaehing your verdiet. It is your duty as jurors to deeide the 
issues, and only those issues, that I submit for your determination by your 
verdiet. In reaehing your verdiet, you should eonsider and weigh the evidenee, 
deeide the disputed issues of faet, and apply the law on whieh I shall instruet 
you, to faets as you find them from the evidenee. 

The evidenee in this ease eonsists of the sworn testimony of the witnesses, 
all exhibits reeeived in e\'idenee and all faets that may be admitted or agreed 
to by the parties. 
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In determining the faets, you may draw reasonable inferenees from the 
evidenee. You may make deduetions and reaeh eonelusions whieh reason and 
eommon sense lead you to draw from the faets shown by the evidenee in this 
ease, but you should not speeulate on any matters outside the e\'idenee. 

[2.2a] In determining the believability of any witness and the weight to be 
given the testimony of any witness, you may properly eonsider the demeanor 
of the witness while testifying; the franlrness or laelc. of franlmess of the 
witness; the intelligenee of the witness; any interest the witness may have in 
the outeome of the ease; the means and opportunity the witness had to lmow 
the faets about whieh the witness testified; the ability of the witness to 
remember the matters about whieh the witness testified; and the 
reasonableness of the testimony of the witness, eonsidered in the light of all 
the evidenee in the ease and in the light of your own experienee and eommon 
sense. 

[2.2b] Some of the testimony before you was IB the form of opinions 
about eertain teehnieal subjeets. 

You may aeeept sueh opinion testimony, rejeet it, or give it the weight 
you thinlc. it deserves, eonsidering the knowledge, sltill, experienee, training or 
edueation of the witness; the reasons given by the witness for the opinion 
expressed; and all the other evidenee in the ease. 

[2.4] In your deliberations, you are to eonsider several distinet elaims. 
Plllintijf, J8hn Smith, Rlleges, first, thRt de-fenda-nt Dilbert Driver WRS negligent in 
fJjJe-rating the hay bRier in the circumstances shown by the evidence, and that such 
negligence WRS R legal cause 9f injury to Smith. Smith also Rlleges thRt the 
defendants Alishap Manufacturing Company, the menufocturer, and Sharp Sllies 
Cempeny, the retRil seller, were negligent Alishap in designing, menufocturing 
and inspecting the bRier, and Sharp in inspecting it before sale. FinRlly, Smith 
also alleges that, regardless 9f whether they were negligent or not, Alishap and 
Sharp should be held strictly liable far his damages because they placed the hay 
bRier on the mt~rket in R defective condition, unreRsonRbly dangerous to the 
user. All three defendants deny these claims Rnd RSse-rt, as R defense, that Smith 
WRS, himself, negligent in the fJ]Jeration ~+}his vehicle. :LA_..Jthough Smith's elaims 
have been tried together, eaeh is separate from the others, and eaeh party is 
entitled to have you separately eonsider eaeh elaim as it affeets that party. 
Therefore, in your deliberations, you should eonsider the evidenee as it relates 
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to eaeh elaim separately, as you would had eaeh elaim been tried before you 
separately. 

[Conv=entional eharge on elaim 3.5] The issues for your determination on 
the negligence elaims of plaintiff Smith against defendants are whether 
defendant Driver was negligent in operating the hay baler at the time and 
plaee in question, whether defendant Mishap was negligent in designing, 
manufaeturing or inspeeting the hay baler, thereby plaeing it on the marlret in 
a defeetive eondition, and whether defendant Sharp was negligent in 
inspeeting the hay baler before sale; and, if so, [3.6c] whether sueh negligenee 
was a legal eause of loss, injury or damage sustained by Smith. 

[4.1] Negligenee is the failure to use reasonable eare. Reasonable eare is 
that degree of eare whieh a reasonably eareful person would use under litre 
eireumstanees. Negligenee may eonsist either in doing something that a 
reasonably eareful person would not do under like eireumstanees, or in failing 
to do something that a reasonably eareful person would do under lilre 
eireumstanees. 

[3.7] If the greater weight of the evidenee does not support the negligence 
elaim of plaintiff Smith against defendant Driver, or defendant Mishap, or 
defendant Sharp, then your verdiet on that claim should be for that defendant. 

[PL] The issues for your determination on the strict liability elaims of 
plaintiff Smith against defendants Mishap and Sharp are whether the hay baler 
sold by the defendant was defeetive when it left the possession of the defendant 
and, if so, whether sueh defeet was a legal eause of loss, injury or damage 
sustained by Smith. A produet is defeetive [PL 4] if it is in a eondition 
unreasonably dangerous to the user and the produet is expeeted to and does 
reaeh the user without substantial ehange affeeting that eondition. 

[PL resumed] If the greater weight of the e\'idenee does not support the 
strict liability elaim of plaintiff Smith against Mishap, the manufaeturer, or 
against Sharp, the retail seller, then your verdiet on that claim should be for 
that defendant. 

[3.8 and PL eombined] However, if the greater weight of the evidenee 
does support plaintiff Smith's negligence claim against any defendant or his 
strict liability claim against defendant Mishsp or defendant Sharp, then you 
shall eonsider the defense raised by that defendant. On the defense, the issues 
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for your determination are [3.8a] whether Smith was, himself, negligent in the 
operation of his vehiele, and, if so, whether such negligence was a contributing 
legal cause of the injury or damage complained of. 

[3.8 modified] If the greater weight of the evidence does not support the 
defense of defendants, and the greater weight of the e"lidence does support one 
or more &j the claims of Smith, then your verdict should be for Smith in the 
total amount of his damages. If, however, the greater weight of the ev-idence 
shows tltat one or more of the defendants were negligent or that the hay baler 
was defective wl1en sold by defendant Alishap or by defendant Sharp, and the 
evidence shows also that Smith was negligent, you should determine and write 
on the verdict form what percentage of the total fault of all parties to this 
action is chargeable to each. 

[3.9] "Greater weight of the evidence" means the more persuasive and 
convincing force and effect of the entire evidence in the ease. 

[S.la and 5.2a combined] Negligence or a defect in a product is a legal 
cause of loss, injury or damage if it directly and in a natural and continuous 
sequence produces or contributes substantially to producing such loss, injury 
or damage, so that it can reasonably be said that, but for the negligence or 
defect, the loss, injury or damage would not have occurred. 

[5.lb and 5.2b combined] In order to be regarded as a legal cause of loss, 
injury or damage, negligence or a defect in a product need not be. the only 
cause. Negligence or a defect may be a legal cause of loss, injury or damage 
e"len though it operates in combination with the act of another, if such other 
cause occurs at the same time as the negligence, or at the same time the defect 
has its effect, and if the negligence or defect contributes substantially to 
producing such loss, injury or damage. 

[6.1c] If your verdict is for all defendants on all efplai-nti:ffSmith 's claims, 
you will not consider the matter of damages. But, if you find for Smith on any 
~1 his claims against any defendant, you should determine and write on the 
verdict form, in dollars, the total amount of loss or damage which the greater 
weight of the evidence showed Smith sustained as a result of the incident 
complained of, including any such damage as Smith is reasonably certain to 
experience in the future. You shall consider the following elements: 
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[6.2a] Any bodily injury sustained by Smith and any resulting pain and 
suffering, disability or physieal impairment, disfigurement, mental anguish, 
ineonYenienee or loss of eapaeity for the enjoyment of life experieneed in the 
past, or to be experieneed in the future. There is no exaet standard for 
measuring sueh damage. The amount should be fair and just, in the light of 
the evidenee. 

[6.2c] The reasonable expense of hospitalization and medieal eare and 
treatment neeessarily or reasoHably obtained by Smith in the past, or to be so 
obtained in the future. 

[6.2d] 2"1ny earnings lost in the past, and any loss of ability to earn money 
in the future. 

[6.9a] If the greater weight of the evidenee shows that Smith has been 
permanently injured, you may eonsider his life expeetaney. The mortality 
tables reeeived in evidenee may be eonsidered in determining how long Smith 
may be expeeted to live. Sueh tables are not binding on you, but may be 
eonsidered together with other evidenee in the ease bearing oH Smith's health, 
age and physieal eondition, before and after the injury, in determining the 
probable length of his life. 

[6.10] l'1ny amouHt of damages whieh you allow for future medieal 
expenses or loss of ability to earn money in the future should be redueed to its 
present money value, and only the present money \'alue of these future 
eeonomie damages should be ineluded in your verdiet. The present money 
value of future eeonomie damages is the sum of money needed now whieh, 
together with what that sum will earn in the future, will eompensate Smith for 
these losses as they are aetually experieneed in future years. 

[6.1c, resumed] In determining the total amount of damages, you should 
not malre any reduetion beeause of the negligenee, if any, of Smith. The eourt 
will enter a judgment based on your verdiet and, if you find that Smith was 
negligent in any degree, the eourt, in entering judgment, will reduee the total 
amount of damages by the pereentage of negligenee whieh you find is 
ehargeable to Smith. 

[7.1] Your verdiet must be based on the evidenee that has been reeeived, 
and the law on whieh I have instrueted you. In reaehing your "lerdiet, you are 
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not to be swayed from the performanee of your duty by prejudiee, sympathy 
or any other sentiment for or against any party. 

[7.2] When you retire to the jury room, you should seleet one of your 
number to aet as foreman or forewoman, to preside over your deliberations 
and sign your verdiet. Your verdiet must be unanimous, that is, your verdiet 
must be agreed to by eaeh of you. You will be given a verdiet form, whieh I 
shall now read aad explaia to you. 

(Court reads and expl-ains verdict form) 

When you have agreed oR your verdiet, the foreman or forewoman, aetiag for 
the jury, should date aad siga it. You may now retire to eoasider your verdiet. 

Special Verdict Form 

VERDICT 

We, the jury, return the following verdiet: 

1 a. Did defeadant Mishap Manufaeturiag Co. plaee the hay baler on the 
market with a defeet whieh was a legal eause of damage to plaintiff, Joha 
Smith? 

YES NO 

1 b. Was there negligeaee oR the part of defeadaat J\lishap Manu 
faeturiag Co. whieh was a legal eause of damage to plaiatiff, Joha Smith? 

YES NO 

2a. Did defendaat Sharp Sales Co. plaee the hay baler oR the marlret with 
a defeet whieh was a legal eause of damage to plaintiff, Joha Smith? 

YES NO 

2b. 'Vas there negligeaee on the part of defendant Sharp Sales Co. whieh 
was a legal eause of damage to plaintiff, John Smith? 

YES NO 
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3. Was there aegligeaee oa the part of defeadaat Dilbert Dri .. .,rer whieh 
was a legal eause of damage to plaiatiff, Joha Smith? 

YES NO 

If your aaswers to this poiat are all NO, your verdiet is for the defeadaats, 
aad you should aot proeeed further exeept to date aad siga this verdiet form 
aad retura it to the eourtroom. If your aaswer to aay of the preeediag 
questioas is YES, please aaswer questioa 4. 

4. Was there negligeaee on the part of plaintiff, John Smith, whieh was a 
legal eause of his damage? 

YES NO 

Please answer question 5. 

5. State the pereentage of any responsibility for plaintiff Smith's damages 
that you eharge to: 

Defendant Mishap Manufaeturing Co. 
(fill in only if you answered YES to 
question la, question lb, or both) 

Defendant Sharp Sales Co. (fill in 
only if you answered YES to question 
2a, question 2b, or both) 

Defendant Dilbert Driver (fill ia only 

0~ } 

0~ } 

if you answered YES to question 3) ====~~...,./6 

Plaintiff, John Smith (fill in only if 
you answered YES to question 4) 

TOTi\L RESPONSIBILITY OF l' .. LL PARTIES MUST BE 100% 

Please answer question 6. 
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6. What is the total amount (100°..4) of any damages sustained by 
plaintiff, John Smith, and eaused by the ineident in question? 

Total damages of plaintiff, John Smith $ 

In determining the total amount of damages, do not make any reduetion 
beeause of the negligenee, if any, of plaintiff, John Smith. If you find plaintiff, 
John Smith, negligent in any degree, the eourt, in entering judgment, will 
reduee Smith's total amount of damages (100%) by the pereentage of 
negligenee whieh you find is ehargeable to Smith. 

SO SAY WE l~""LL, this day of 
19 . 

FOREMA.N OR 
FOREWOMA.N 

NOTE ON USE 

For a model itemized verdict form, as contemplated by section 768.77, 
Florida Statutes, refer to Model Verdict Form 8.1. 

C0~4MENT ON MODEL CHARGE NO. 8 

The Committee purposefully omitted from this hypothetical case, and from 
~4odel Charge No. 7, any possible claim by John Smith against the retailer or 
manufacturer based upon an implied warranty theory. Whether or not Smith was in 
privity with either defendant, see § 672.318, Fla. Stat. (1995), and regardless of 
any implied warranty claim that may have existed notwithstanding the strict 
liability claim, see Kr-amer v. Piper Aircraft Corp., 520 So.2d 37, 39 n. 4 (Fla. 
1988), the claims in this hypothetical case included no claim of implied warranty. 

The model charge and verdict form assume that both the negligence and 
strict liability claims are to be submitted to the jury. In cases involving claims of 
both negligent and defective DESIGN, hmvever, submission of both claims may 
result in an inconsistent verdict. See, e.g., Consolidated Aluminum Corp. v. Braun, 
447 So.2d 391 (Fla. 4th DCA 1984); Ashby Div. of Consolidated Aluminum Corp. 
v. Dobkin, 458 So.2d 335 (Fla. 3d DCt\ 1984), ;vorth American Catamaran Racing 
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Ass 'n v. },/eCollister, 480 So.2d 669 (Fla. 5th DCA 1985). See also }.,foorman .., .. 
American Safety Equipment, 594 So.2d 795 (Fla. 4th DCA 1992). 
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PL 
PRODUCT LIABILITY 

NOTE ON USE 

The instructions in this Part PL PRODUCT LIABILITY do not con.tain instructions on Negligence. 
When alternative issues of negligence are to be submitted, use Charge 3.5 on Negligence Issues, as in 
Model Charge No. 8. 

The issues for your determination on the claim of (claimant) against (defendant) are 
whether the (describe product) (sold)(supplied) by (defendant) was defective when it left the 
possession of (defendant) and, if so, whether such defect was a legal cause of [loss) [injury) 
[or)(damage) sustained by (claimant or person for whose injury claim is made). A product is 
defective 

PL I express warranty 

if it does not conform to representations of fact made by (defendant), orally or in 
writing, in connection with the (sale) (transaction), on which (name) relied in the 
(purchase and) use of the product. (Such a representation must be one of fact, rather 
than opinion.) 

PL 2 implied warranty of merchantability 

if it is not reasonably fit for the uses intended or reasonably foreseeable by 
(defendant). 

PL 3 implied warranty o.ffltness.for particular purpose 

if it is not reasonably fit for the specific purpose for which (defendant) knowingly sold 
the product and for which the purchaser bought the product in reliance on the 
judgment of (defendant). 

PL 4 strict liability (manufacturing defect) 

if by reason of a manufacturing defect it is in a condition unreasonably dangerous to 
(the user) (a person in the vicinity of the product)* and the product is expected to and 
does reach the user without substantial change affecting that condition. 

A product is unreasonably dangerous because of a manufacturing defect if it 
does not conform to its intended design and fails to perform as safely as the intended 
design would have performed. 

PL 5 strict liability (design defect) 

if by reason of its design the product is in a condition unreasonably dangerous to [the 
user) (a person in the vicinity of the product)* and the product is expected to and 
does reach the user without substantial change affecting that condition. 
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... 

A product is unreasonably dangerous because of its design if [the produ.ct fails 
to perform as safely as an ordinary consumer would expect when used as intended or 
in a manner reasonably foreseeable by the manufacturer) [or) [the risk of dan·ger in 
the design outweighs the benefits). 

If the greater weight of the evidence does not support the claim of (claimant), your 
verdict should be for (defendant). 

(However, if the greater weight of the evidence does support the claim of (claimant), 
then your verdict should be for (claimant) and against (defendant)). **(However, if the 
greater weight of the evidence does support the claim of (claimant), then you shall consider 
the defense raised by (defendant). On the defense, the issues for your determination are (state 
defense issues)). 

"Greater weight of the evidence" means the more persuasive and convincing force 
and effect of the entire evidence in the case. 

NOTES ON USE 

If it is determined that a Negligence instruction is appropriate in addition to a Product Liability 
(PL) instruction. use charge 3.5 on Negligence Issues as in Model Charge No. 8. 

In cases involving claims of both negligence and defective design. submission of both claims may result 
in an inconsistent verdict. See, e.g., Consol. Aluminum Corp. v. Braun, 441 So. 2d 391 (Fla. 4th DCA 
1984); Ashby Div. ofConsol. Aluminum Corp. v. Dobkin, 458 So. 2d 335 (Fla. 3d DCA 1984). See also 
Moorman v. American Safety Equip .• 594 So. 2d 795 (Fla. 4th DCA 1992); North American Catamaran 
Racing Ass 'n. v. McCollister, 480 So. 2d 669 (Fla. 5th DCA 1985). 

*When the injured person is a bystander, use the language in the second pair of brackets. See West v. 
Caterpillar Tractor Co., Inc., 336 So.2d 80 (Fla. 1976), and Sanchez v. Hussey Seating Co., 698 So.2d 
1326 (Fla. I st DCA 1997). 

**When defense issues are to be submitted, use the charge contained within this second pair of 
brackets. In other cases, use the first bracketed sentence instead. 

COMMENT 

I. Privity. These charges on product liability issues presuppose that any question of privity has 
been resolved in favor of the claim. For the effect of strict liability doctrine on claims of warranty 
previously requiring privity. see § 672.318, Fla. Stat. ( 1987), and Kramer v. Piper Aircra.fi Corp., 520 
So.2d 37, 39 & n. 4 (Fla. 1988). Should it be necessary to submit to the jury a factual issue on privity, the 
committee recommends that it be submitted in the style of a preliminary charge on status or duty as in SJJ 
3.2. 

2. Strict liability (Restatement qf Torts 2d § 402A). Charge PL 4, derived from § 402A as 
adopted in West v. Caterpillar Tractor Co., Inc., 336 So.2d 80 (Fla. 1976), is appropriate for a strict 
liability claim against the manufacturer based on an alleged manufacturing flaw in the product. In response 
to Ford Motor Co. v. Hill, 404 So.2d I 049, I 052 n. 4 (Fla. 1981 ), directing the committee to improve its 
product liability charge, the committee recommends PL 5 for design defect cases, stating standards for 
determining when a product is ••unreasonably dangerous" because of design. 

PL 5 defines "unreasonably dangerous" both in terms of consumer expectations, see comment i to § 
402A of the Restatement, and in terms weighing the design risk against its utility. These concepts are 
discussed in Radiation Tech. Inc., v. Ware Constr. Co., 445 So.2d 329, 331 (Fla. 1983); Cassisi v. Maytag 
Co., 396 So.2d 1140, 1143-45 (Fla. I st DCA 1981 ); Adams v. G. D. Searle & Co., 576 So.2d 728, 733 
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(Fla. 2d DCA 1991 ). Absent more definitive authority in Florida, the committee recommends neither test to 
the exclusion of the other and expresses no opinion about whether the two charges should be given 
alternatively or together. PL 5 provides language suitable for either standard, or both, determined by the 
trial court to be appropriate. 

The committee notes, however, that the two issue rule may be implicated if both tests of design 
defect are used. Zimmer Inc. v. Birnbaum, 758 So.2d 714 (Fla. 4th DCA 2000). 

The committee is of the view that, in Florida, the ultimate burden of persuasion in cases submitted to 
the jury remains with the plaintiff. West, 336 So.2d at 87: hut see Barker v. Lull En!{ineering Co., 20 Cal.3d 
413. 143 Cai.Rptr. 225,573 P.2d 443,455-56 (1978), quoted in Cassi.,·i, 396 So.2d at 1145. PL 5 therefore 
allocates that burden to the plaintiff. The charge is not intended to control issues of the burden of proof or 
sufficiency of the evidence for directed verdict purposes. 

Pending further development of Florida law, the committee reserved the question of whether there 
can be strict liability for failure to warn and, if so, what duty is imposed on the manufacturer or seller. 

3. Obvious defects, opportunity to inspect, disclaimers. These concepts are not covered by the 
standard charges. See Auburn Machine Works Co., Inc. v . .Jones, 366 So.2d 1167 (Fla. 1979). 

4. Unflorm Commercial Code. There are many open questions concerning the meaning and 
application in Florida personal injury litigation of certain U. C. C. provisions. Compare Schuessler v. Coca­
Cola. Bollling Company of Miami, 279 So.2d 901 (Fla. 4th DCA 1973), with Ford Motor Co. v. Pillman, 
227 So.2d 246 (Fla. I st DCA 1969). cert. denied, 237 So.2d 177 (Fla. 1970). Accordingly, the committee 
has not undertaken to express U. C. C. concepts, as such, in these jury charges. AU. C. C. provision which 
is held to be applicable may be read or appropriately paraphrased for the jury. In order to avoid undue 
emphasis, the committee recommends that the provision read or paraphrased not be identified as a statute. 

5. Comparative negligence. Comparative negligence is a defense to strict liability claims if 
based on grounds other than the failure of the user to discover the defect or to guard against the possibility 
of its existence. West v. Caterpillar, supra n. 2. Model charge 7 illustrates the defense of comparative 
negligence in a negligence/express warranty action against a retailer and model charge 8 illustrates the 
same defense in a negligence/strict liability action against a manufacturer and retailer. 

6. The committee takes no position regarding whether the injured bystander must be 
foreseeable. See West v. Caterpillar Tractor Co., Inc., 336 So.2d 80 (Fla. 1976). 

7. Pending further development of Florida law, the Committee takes no position on the 
sufficiency of these instructions in cases in which the Cassisi inference applies. See Cassisi v. Maytag Co., 
396 So.2d 1140 (Fla. I st DCA 1981 )~ Gencorp, Inc. v. Wo(f'e, 481 So.2d I 09 (Fla. I st DCA 1985)~ see also 
Parke v. Scolly's, Inc., 584 So.2d 621 (Fla. I st DCA 1991 )~ Miller v. Allstate Ins. Co., 650 So.2d 671 (Fla. 
3d DCA 1995). 
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Issues 

PL 1 ExpFess \Varranty 

PL 2 Implied \\'aFranty of merellantability 

PL J Implied \¥RFranty of fitness for partieular puFpose 

PL 4 Striet liability (manufaeturing defeet) 

PL S Striet liability (design defeet) 

Burden of proof (greater \\'eight of tile e\'idenee) 

Defense issues 

403 PRODUCTS LIABILITY 

403.1 Introduction 
403.2 Summary of Claims 
403.3 Greater Weight of the Evidence 
403.4 Express Warranty 
403.5 Implied Warranty of Merchantability 
403.6 Implied Warranty of Fitness for Particular Purpose 
403.7 Strict Liability 
403.8 Strict Liability Failure to Warn 
403.9 Negligence 
403.10 Negligent Failure to Warn 
403.11 Inference of Product Defect or Negligence 
403.12 Legal Cause 
403.13 Preliminary Issue 
403.14 Burden of Proof on Preliminary Issue 
403.15 Issues on Main Claim 
403.16 Issues on Crashworthiness and "Enhanced Injury" Claims 
403.17 Burden of Proof on Main Claim 
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403.18 Defense Issues 
403.19 Burden of Proof on Defense Issues 

c" 
•••• ,J 
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Pb 
PRODUCT LIJ.BILITY 

~lOTE ON USE 

TA.e iRstruetioRs iR tkis Part PL PRODUCT Lll\BILITY do Rot eoRtaiR 
instruetioRs OR NegligeRee. \VA.eR alternative issues of RegligeRee are to be 
submitted, use Charge 3.5 OR ~legligenee Issues, as iR Model Charge No.8. 

The issues faF yauF deteFminatian an the elaim af (elaimaRt) against 
(defeRdaRt) aFe wlletlleF the (deseriee J3FOal:let) (said) (supplied) hy 
(defeRdaRt) was defeeti"le when it left the passessian af (defeRaaRt) and, if 
sa, \vhetheF sueh defeet \\'as a legal eause af (lass) (injuFY) (aF) (damage) 
sustained h~' (elaimaRt or J3erson for v.·kose iRjury elaim is maae). A 
pFaduet is defeeti•;e 

403.1 INTRODUCTION 

Members of the jurv, you have now heard and received all of the 
evidence in this case. I am now going to tell you about the rules of law 
that you must use in reaching your verdict. (You will recall at the 
beginning of the case I told you that if, at the end of the case I decided 
that different law applies, I would tell you so. These instructions are 
(slightly) different from what I gave you at the beginning and it is these 
rules of law that you must now follow.) When I finish telling you about 
the rules of law, the attorneys will present their final arguments and you 
will then retire to decide your verdict. 

NOTES ON USE FOR 403.1 

I. When instructing the jury before taking evidence, use instruction 
202.1 in lieu of instruction 403.1. See Model Charge I. Instruction 403.1 is 
for instructing the jury after the evidence has been concluded. Use the 
bracketed language in instruction 403 .I when the final instructions are 
different from the instructions given at the beginning of the case. If the 
instructions at the end of the case are different from those given at the 
beginning of the case, the committee recommends that the court point out 
the differences, with appropriate language in the final instructions, including 
an explanation for the difference, such as when the court has directed a 
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verdict on an issue. 

2. Fla.R.Civ.P. 1.470(b) authorizes instructing the jury during trial or 
before or after final argument. The timing of instructions is within the sound 
discretion of the trial judge, to be determined on a case-by-case basis, but the 
committee strongly recommends instructing the jury before final argument. 

3. Each juror must be provided with a full set of jury instructions for 
use during their deliberations. Rule 1.4 70(b ). The trial judge may find it 
useful to provide these instructions to the jurors when the judge reads the 
instructions in open court so that jurors can read along with the judge as the 
judge reads the instructions aloud. 
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403.2 SUMMARY OF CLAIMS 

The claims (defenses] in this case are as follows. (Claimant) claims 
that the (describe product) ldesignedl (manufactured) (distributed] 
limportedl (sold] Iori lsuppliedl by (defendant) was defective and that 
the defect in the (describe product) caused lhiml (her] harm. 

((Claimant) lalsol claims that lhel (she] sustained greater or 
additional injures than what lhel lshel would have sustained in the 
(describe accident) if the (describe product) had not been defective.] 

((Claimant) lalsol claims that (defendant) was negligent in (describe 
alleged negligence), which caused lhiml [her] to be injured by (the 
product).] 

(Defendant) denies [thatl lthosel claim(s) land also claims that 
(claimant) was (himself) lherselfl negligent in (describe the alleged 
comparative negligence), which caused lhisl lherl harm). (Additionally 
(describe any other affinnative defenses).) 

(The parties] ((claimant)] must prove lhisl (her] [their) claims by 
the greater weight of the evidence. I will now define some of the terms 
you will use in deciding this case. 

NOTE ON USE FOR 403.2 

Use the second paragraph for crashworthiness claims. See instruction 
403. I 6. Use the first bracketed phrase in the fourth paragraph when there is a 
claim of comparative negligence. Use the second bracketed sentence where 
there are additional affinnative defenses. 
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403.3 GREATER WEIGHT OF THE EVIDENCE 

"Greater weight of the evidence" means the more persuasive and 
convincing force and effect of the entire evidence in the case. A claim [or 
defense I is proven by the greater weight of the evidence if you find, from 
the evidence presented in court, that the claim [or defense) is more 
likely true than not true. 

NOTES ON USE FOR 403.3 

I. Greater or lesser number of witnesses. The committee 
recommends that no instruction be given regarding the relationship (or lack 
of relationship) between the greater weight of the evidence and the greater or 
lesser number of witnesses. 

2. Circumstantial evidence. The committee recommends that no 
instruction generally be given distinguishing circumstantial from direct 
evidence. See Nielsen v. City ofSarasota, 117 So.2d 731 (Fla. 1960). 

3. "Preponderance of evidence" and ''burden of proof" The 
committee recommends that no instruction be given using these terms, 
which are considered not helpful to a jury and not necessary in a charge that 
otherwise defines "greater weight of the evidence" and instructs the jury on 
the consequences of its determining that the greater weight of the evidence 
supports or does not support the claim or defense of a party. 
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PL l expFCss l•·erranty 

403.4 EXPRESS WARRANTY 

A product is defective if it does not conform to representations of 
fact made by (defendant), orally or in writing, in connection with the 
[sale) (transaction], on which (name) relied in the [purchase and) use of 
the product. [Suell a The representation must be one of fact, rather than 
opinion.) 
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403.5 IMPLIED WARRANTY OF MERCHANT ABILITY 

A product is defective if it is not reasonably fit for either the uses 
intended or the uses reasonably foreseeable by (defendant). 
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PL 3 implied 1van·enty ef fit-ne9S fer perticHir:Jr pHrpese 

403.6 IMPLIED WARRANTY OF FITNESS FOR 
PARTICULAR PURPOSE 

A product is defective if it is not reasonably fit for the specific 
purpose for which (defendant) knowingly sold the product and for 
which2 the paFehaseF boaght the pFodaet in reliance on the judgment of 
(defendant), the purchaser bought the product. 
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PL 4 strictliahif.ity (n1anH.{acturing defect) 

if ~y reasaR af a IR&RufaeturiRg defeet it is iR a eaRditiaR uRreasaRa~ly 
daRgeraus ta (the user) (a persaR iR the vieiaity af the praduet) * &REI the 
praduet is e:~peeted ta &REI daes reaeh the user \\'ithaut su~staatial 
ehaage affeetiRg that eaaditiaa. 

A. praduet is uRreasaRa~ly daRgeraus ~eeause af a maRufaeturiRg 
defeet if it daes Rat eaRfarm ta its iateRded desigR &REI fails ta perfarm 
as safely as the iRteRded desiga wauld have perfarmed. 

PL 5 strict 1-iahility (design defect) 

if ~y reasaa af its desiga the praduet is iR a eaRditiaR uRreasana~ly 
daRgeraus ta (the user) (a persaa iR the vieinity af the praduet)* &REI the 
praduet is e:~peeted ta and daes reaeh the user \\'ithaut su~staRtial 
ehaRge affeeting that eaRditiaR. 

} .. praduet is uRreasaRa~ly daageraus ~eeause af its design if (the 
praduet fails ta perfarm as safel~' as aR ardinary eaRsumer \\'auld 
expeet \\'hen used as iRteRded ar iR a manaer reasana~ly fareseea~le ~y 
the maRufaeturer) (ar) (the risli af danger in the desigR aut\\'eighs the 
~enefits). 

If the greater weight af the e\·ideRee daes Rat suppart the elaim af 
(elailTlaRt), yaur verdiet shauld ~e far (defendant). 

(Hawev'er, if the greater \\'eight af the e\·ideRee daes suppart the 
elaim af (elailTlaRt), then yaur verdiet shauld ~e far (elailTlaRt) and 
agaiRst (defeRdaRt)). **(Hawever, if the greater \Veight af the evideRee 
daes suppart the elaim af (elailTlant), then yau shall eansider the defeRse 
raised ~y (defeRdaRt). OR the defease, the issues far yaur determinatian 
are (state defeRse issues)). 

"Greater "'eight af the e\·ideRee" meaRs the mare persuasive aRd 
eanviReiRg faree and effeet af the entire evidenee in the ease. 

NOTES O~J USE 

If it IS deteffiliRed tAat a };Jegligenee iRstruetioR ts appropriate tR 
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addition to a Product Liability (Pb) instruction, use ef:large 3.5 on 
l>legligenee Issues as in Mosel Cnarge l>lo. 8. 

In cases involving claims of betn negligence and defective design, 
submission ef betf:l claims m~' result in an inconsistent verdict. See, e.g., 
Gensel. Ahti'i~inun~ GeFp. "/. BFBHI'l, 447 So. 28 391 (Fla. 4tf:l DC2A, 1984); 
Ashhy Div. efGensel. AIHnlil?um Gerp. ';. Dehkin, 458 Se. 2d 335 (Fla. 3d 
DC2A, 1984 ). See else },leernlen v. Americen Ssfety Equip., 594 So. 2d 795 
(Fla. 4tn DC.A 1992); lVerlh AmerieBn Gela:nBrBn RBeing Ass 'n. v . 
• ~ileCellisler, 4 80 So. 2d 669 (Fla. 5tn DCA. 1985). 

*'}/hen the injurea 13ersen is a bystanaer, use tf:le language in tf:le second 
pair ef brackets. See Wesl "/. Celerpiller TFBeleF Ge., b?c., 336 Se.2d 80 
(Fla. 1976), ana SGJncheE v. Hussey· Seelil?g Ge., 698 So.2d 1326 (Fla. 1st 
DCl\ 1997). 

**'.Vhen defense issues are to be subFRittea, use tf:le charge contained 
\Vitf:lin tf:lis secona pair of bracltets. In otf:ler eases, use the first braelteted 
sentence instead. 

COMME).lT 

1. 1°ri·;ity. Tnese cf:larges on product liability issues presuppose tf:lat 
any question efprivity f:las been resolved in faver oftf:le claim. Fer the effect 
of strict liability doctrine on claims of v,zarranty previously requiring privity, 
see§ 672.318, Fla. Stat. (1987), and KFGJnler v. PipeF AiFeFefl Cerp., 520 
Se.2d 37, 39 & n. 4 (Fla. 1988). Sneula it be necessary te suamit to the jury 
a factual issue on privity, tne committee recommends tf:lat it ae submitted in 
tf:le style of a preliminal)' cf:large on status or auty as in SJI 3.2. 

2. StFicl liehility (Resk:llenlent ef Terts 2ri § 402t\). Cnarge PL 4, 
derived from § 402l\ as aaepted in 1¥est "/. GGlterpillBF Treeter Ge., Inc., 336 
So.2a 80 (Fla. 1979), is appropriate fur a strict liaaility claim against tf:le 
manufacturer eased en an alleged manufacturing flav,c in tf:le product. In 
res13onse to f'epfi l·~later Ge. v. Hill, 404 Se.2d 1049, 1052 n. 4 (Fla. 1981), 
airecting tf:le committee to imJ3reve its proauct liability cf:large, the 
eommiUee recommends PL 5 fer design defect cases, stating standards for 
determining vlf:len a 13roduet is "unreasonably dangerous" because ef design. 

PL 5 defines "unreasenaely dangerous" eeth in terms of consuffier 
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expectations, see comFRent i to § 402:1\ of the RestateFRent, and in teFFAs 
'Neighing tl=le design risl( against its wtility. These concepts are discwssed in 
Redietien Teeh. lHc., .. ,.. fVape Censlr. Ce., 445 So.2d 329, 331 (Fla. 1983); 
Cessisi "r'. 1~/ayleg Ce., 396 So.2d 1140, 1143 45 (Fla. 1st OCt\ 1981); 
Adams "~'. G. D. Seerle & Ce., 576 So.2d 728, 733 (Fla. 2d DC1\ 1991). 
Absent FRere definitive authority in Florida, tl=le coFRFRittee recomFRends 
neitker test to the e~E:clusion of the otker ana e}{presses no opinion abowt 
'+vhetl=ler the tvvo charges shoula be given alternatively or together. PL 5 
provides language suitable fur either standard, or both, deteFFAined by the 
trial court to be appropriate. 

The coFRmittee notes, hO\Ye\[er, that the t\Yo issue rule FR~' be 
iFRplicated if both tests of design defect are wsed. ZiH1mer lHe. v. Birnhezuil, 
758 So.2d 714 (Fla. 4tl=l DC2A, 2000). 

Tl=le coFRmittee is of the Yievl that, in Floriaa, tl=le wltiFRate burden of 
perswasion in cases swbmitted to the jwry reFRains 'lt'itl=l tl=le plaintiff. West-, 
336 So.2a at 87; hztl see &rker "»'. LHII Engi;qeerb1g Ce., 20 Cal.3d 413, 143 
Cai.Rptr. 225, 573 P.2a 443, 455 56 (1978), quotes in CBSSisi, 396 8o.2d at 
1145. PL 5 therefore allocates that burden to tl=le plaintiff. Tl=le charge is not 
intended to control issues of the buraen of proof or sufficiene~' of tl=le 
evidence for directed verdict purposes. 

Pending further developFRent of Florida lav1, the committee reserved 
the qwestion of v1hether there can be strict liability for failure to v1arn and, if 
so, \YRat duty is imposed on tl=le manufactwrer or seller. 

3. Oh,.;ieHs defects, eppertHnity te inspect, discleilners. These 
concepts are not covered by the standard charges. See A HBHf!!ff Alachine 
Warks Ce., lnc. )'. Jer1es, 366 So.2d 1167 (Fla. 1979). 

4. l,lnifoF."'l CeH'lnlePciel Cede. There are man~' open qwestions 
concerning tl=le meaning and application in Florida personal injwry litigation 
of certain U. C. C. pro\'isions. Compare SchHessler v. Ceee Gels Be1tli11g 
Cenipsny efJilisHli, 279 So.2a 901 (Fla. 4tl=l DCl\ 1973), \Yitl=l F'ertl Alater 
Ce. v. lPiftHlBR, 227 So.2d 246 (Fla. 1st DCA 1969), cerl. denietl, 237 So.2d 
177 (Fla. 1970). t\ccordingly, tl=le committee has not undertal(eA to eKpress 
U. C. C. concepts, as swcl=l, in tllese jury ckarges. /t, U. C. C. provision VlRicll 
is field to be applicable m~' be reaa or appropriately paraphrased for tl=le 
jury. In order to aYoid undue emphasis, the comFRittee recommends that tl=le 
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provision read or paraphrased Rot be ideRtified as a statute. 

5. CemfJGIHJiive fleg/igenee. Comparative negligenee is a defense to 
strict liability elaims if based OR grouRds other tllaR the failure of tlle user to 
diseever tlle defect er to guard against tlle possibility of its existeRce. U'est v. 
Csterpii.Jsr, SHfJrB A. 2. ~4odel cllarge 7 illustrates tlle defeRse of 
comparath'e RegligeRee iR a Regligenee/eKpress vlarraRty aetioR agaiRst a 
retailer and model ellarge 8 illustrates the same defense in a negligence/strict 
liability action against a manufacturer and retailer. 

a. The committee takes no position regarding vlllether tlle injured 
b~'stander must be foreseeable. See West v. Cste."]9illsr Tt=Beter Ce., ftle., 338 
8o.2d 80 (Fla. 1978). 

7. Pending further development of Florida lavl, tlle Committee takes no 
position en tlle sufficienc~' ef these instructions in cases in v;lliell tlle Csssisi 
inference applies. See Cassisi ">". AIBy'IBg Ce., 398 So.2d 114 0 (Fla. 1st DC2A1 
1981); Ger1eerp, b'le. v. Welfe, 481 So.2d 109 (Fla. 1st DC1A1 1985); see Blse 
Farlee w. Seetty's, lne., 584 Se.2d 621 (Fla. 1st DC1Ai 1991); lA~IiJier '>". AllsiBte 
Ins. Ce., a50 So.2d 871 (Fla. 3d DC.'\ 1995). 
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403.7 STRICT LIABILITY 

A product is defective if it is unreasonably dangerous when it 
leaves the possession of the Jmanufacturerl (seller) (distributor) 
lsupplierl (importer) (defendant) and the product reaches the user or 
consumer without substantial change affecting that condition. 

A product is unreasonably dangerous to (the userl Ia person in the 
vicinity of the product) if I the product fails to perform as safely as an 
ordinary consumer would expect when used as intended or when used 
in a manner reasonably foreseeable by the (manufacturer) (seller) 
(distributor) (supplier) (importer]) [or) (the risk of danger in the design 
of the product outweighs the benefits of the product). 

NOTES ON USE FOR 403.7 

I. A claimant is not required to plead or prove whether the defect in 
the product came from its manufacture or design. Ford Motor Co. v. Hill, 
404 So.2d 1049 (Fla. 1981); McConnell v. Union Carbide Corp., 937 So.2d 
148 (Fla. 4th DCA 2006). In cases involving a claim of a manufacturing 
defect in the product, to clarify the issue for the jury, this instruction can be 
modified by adding the following language in the second paragraph after "if 
[the product": "was not built according to its intended design [or] because 
the product .... '' The risk/benefit test does not apply in cases involving 
claims of manufacturing defect. See Cassisi v. Mavtag Co .. 396 So.2d 1140, 
1146 (Fla. 1st DCA 1981). 

2. Foreseeability of injured bvstander. Strict liability applies to all 
foreseeable bystanders. When the injured person is a bystander, use the 
language "a person in the vicinity of the product" instead of "the user." 
Strict liability does not depend on whether the defendant foresaw the 
particular bystander's presence. See West v. Caterpillar Tractor Co. Inc., 
336 So.2d 80, 89 (Fla. 1976) ("Injury to a bystander is often feasible. A 
restriction of the doctrine to the users and consumers would have to rest on 
the vestige of the disappearing privity requirement."). See also Sanchez v. 
Hussey Seating Co., 698 So.2d 1326 (Fla. I st DCA 1997). When there is an 
issue regarding whether the presence of bystanders was foreseeable, 
additional instructions may be needed. 

3. This instruction retains the consumer expectations test and the 
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risk/benefit test for product defect, both of which previously appeared in PL 
5. Florida recognizes the consumer expectations test. See McConnell v. 
Union Carbide Corp., 937 So.2d 148, 151 n.4 (Fla. 4th DCA 2006); Force v. 
Ford Motor Co., 879 So.2d I 03, I 07 (Fla. 5th DCA 2004 ); Adams v. G. D. 
Searle & Co., 576 So.2d 728, 733 (Fla. 2d DCA 1991 ); Cassisi v. Maytag 
Co., 396 So.2d 1140, 1145-46 (Fla. 1st DCA 1981). Pending further 
development in the law, the committee takes no position on whether the 
risk/benefit test is a standard for product defect that should be included in 
instruction 403.7 or an affirmative defense under instruction 403.18. The 
risk/benefit instruction is provided in both this instruction and the defense 
instruction, 403.18, to illustrate how it is used in either case. See Instruction 
403.18(b) and the corresponding Note on Use. If a court determines that the 
risk/benefit test is a test for product defect, the committee takes no position 
on whether both the consumer expectations and risk/benefit tests should be 
given alternatively or together. 

4. In Force v. Ford Motor Co., 879 So.2d 103, 1 07 (Fla. 5th DCA 
2004 ), the parties agreed to a risk/benefit instruction based on section 2(b) of 
the RESTATEMENT (THIRD) OF TORTS, Products Liability. Florida has not 
adopted this provision of RESTATEMENT (THIRD) OF TORTS, Products 
Liability. Liggett Group Inc. v. Davis, 973 So.2d 467 (Fla. 4th DCA 2008); 
certifying question, 973 So.2d 684 (Fla. 4th DCA 2008); discharging 
jurisdiction, So.2d , 33 FLW S963 (Fla. 2008). See also Force at 107. 
While the committee has cited Force in other contexts, it does not approve 
the risk/benefit instruction that is set forth in Force. 

5. When strict liability and negligence claims are tried together, to 
clarify differences between them it may be necessary to add language to the 
strict liability instructions to the effect that a product is defective if 
unreasonably dangerous even though the seller has exercised all possible 
care in the preparation and sale of the product. RESTATEMENT (SECOND) 
TORTS, § 402A(2)(a). 

6. See instruction 403.13 when a distributor, importer, or 
intermediate seller never had physical possession of the product but 
nevertheless played a role in placing the product into the chain of 
distribution. 
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403.8 STRICT LIABILITY FAILURE TO WARN 

A product is defective when the foreseeable risks of harm from the 
product could have been reduced or avoided by providing reasonable 
instructions or warnings, and the failure to provide those instructions or 
warnings makes the product unreasonably dangerous. 

NOTES ON USE FOR 403.8 

1. The following cases recognize strict liability for a failure to warn 
of defects. McConnell v. Union Carbide Corp., 93 7 So.2d 148, 151-52 (Fla. 
4th DCA 2006); Union Carbide Corp. v. Kavanaugh, 879 So.2d 42, 45 (Fla. 
4th DCA 2004 ); Scheman-Gonzalez v. Saber Manufacturing Co., 816 So.2d 
1133 (Fla. 4th DCA 2002); Ferayorni v. Hyundai Motor Co., 711 So.2d 
1167 (Fla. 4th DCA 1998). 

2. When strict liability and negligent failure to warn claims are tried 
together, to clarify differences between them it may be necessary to add 
language to the strict liability instruction to the effect that a product is 
defective if unreasonably dangerous even though the seller has exercised all 
possible care in the preparation and sale of the product. RESTATEMENT 
(SECOND) TORTS,§ 402A(2)(a). 
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403.9 NEGLIGENCE 

Negligence is the failure to use reasonable care, which is the care 
that a reasonably careful (designer] (manufacturer] (seller] (importer) 
(distributor] (supplier) would use under like circumstances. Negligence 
is doing something that a reasonably careful (designer] (manufacturer] 
[sellerl (importer) [distributor] [supplier] would not do under like 
circumstances or failing to do something that a reasonably careful 
(designer] [manufacturer) (seller] [importer] [distributor] [supplier] 
would do under like circumstances, which results in a product being in 
an unreasonably dangerous condition. 

NOTES ON USE FOR 403.9 

1. An unreasonably dangerous condition in a product can result in a 
variety of ways, for example, from latent characteristics in the product, 
which create an unexpected danger, from failure to meet industry standards 
in the design or manufacture of the product, or from an unsafe design choice 
for the product. See, e.g., Roval v. Black & Decker Mfg. Co., 205 So.2d 307 
(Fla. 3d DCA 1967). A product can also be unreasonably dangerous because 
it was adulterated, such as with foreign materials in food stuffs or 
pharmaceuticals. See, e.g., Food Fair Stores o[F/orida. Inc. v. Macurda, 93 
So.2d 860 (Fla. 1957); E.R. Squibb & Sons Inc. v. Sticknev, 274 So.2d 898 
(Fla. 1st DCA 1973). 

2. If a product fails under circumstances precluding any other 
reasonable inference other than a defect in the product, a plaintiff is not 
required to pinpoint any specific defect in the product. See, e.g., Armor 
Elevator Co. v. Wood, 312 So.2d 514 (Fla. 3d DCA 1975); Ford Motor Co. 
v. Cochran, 205 So.2d 551 (Fla. 2d DCA 1967). 

3. In order to clarify the differences between strict liability and 
negligence when the two claims are tried together, it may be necessary to 
add language to the strict liability instructions to the effect that a product is 
defective if unreasonably dangerous even though the seller has exercised all 
possible care in the preparation and sale of the product. RESTATEMENT 
(SECOND) TORTS, § 402A(2)(a). 
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403.10 NEGLIGENT FAILURE TO WARN 

(Negligence is the failure to use reasonable care, which is the care 
that a reasonably careful (designer) (manufacturer) [seller) (importer) 
(distributor) (supplier) would use under like circumstances.) 
Reasonable care on the part of (defendant) requires that (defendant) give 
appropriate warning(s) about particular risks of (the product) which 
(defendant) knew or should have known are involved in the reasonably 
foreseeable use(s) of the product and which make the product 
unreasonably dangerous. 

NOTE ON USE FOR 403.10 

The cases recognize a claim for negligent failure to warn. Feravorni v. 
Hvundai, 711 So.2d 1167 (Fla. 4th DCA 1998). When strict liability and 
negligent failure to warn claims are tried together, to clarify differences 
between them it may be necessary to add language to the strict liability 
instruction to the effect that a product is defective if unreasonably dangerous 
even though the seller has exercised all possible care in the preparation and 
sale of the product. RESTATEMENT (SECOND) TORTS,§ 402A(2)(a). 
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403.11 INFERENCE OF PRODUCT DEFECT OR NEGLIGENCE 

NOTES ON USE FOR 403.11 

1. Florida Statutes section 768.1256 provides for a rebuttable 
presumption in the event of compliance or noncompliance with government 
rules. The statute does not state whether the presumption is a burden-shifting 
or a vanishing presumption. See F.S. 90.301-90.304. Pending further 
development in the law, the committee offers no standard instruction on this 
presumption, leaving it up to the parties to propose instructions on a case-by­
case basis. 

2. Cassisi v. Maytag Co., 396 So.2d 1148 (Fla. 1st DCA 1981), held 
that when a product malfunctions during normal operation, a legal inference 
of product defectiveness arises, and the injured plaintiff has thereby 
established a prima facia case for jury consideration. Pending further 
development of Florida law, the committee takes no position on the 
sufficiency of these instructions in cases in which the Cassisi inference 
applies. See Gencorp. Inc. v. Wolfe, 481 So.2d 109 (Fla. I st DCA 1985); see 
also Parke v. Scotty's. Inc., 584 So.2d 621 (Fla. 1st DCA 1991); Miller v. 
Allstate Ins. Co., 650 So.2d 671 (Fla. 3d DCA 1995). 
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403.12 LEGAL CAUSE 

a. Legal cause generallv: 

lA defect in a product) [Negligence) is a legal cause of [loss] 
(injury) [or) (damage) if it directly and in natural and continuous 
sequence produces or contributes substantially to producing such [loss) 
I injury] Iori I damage I, so that it can reasonably be said that, but for the 
(defect] [negligencel, the [loss) (injury) lor] [damage) would not have 
occurred. 

b. Concurring cause: 

In order to be regarded as a legal cause of (loss) [injury) Iori 
(damage], [a defect in a product) (negligence) need not be the only 
cause. lA defect in a product) (Negligence) may be a legal cause of (loss) 
(injury] lor) (damage] even though it operates in combination with (the 
act of another) (some natural cause) Iori [some other cause] if the 
[defectl lnegligencel contributes substantially to producing such [loss) 
[injurvl lor] (damage]. 

c. Intervening cause: 

*Do not use the bracketed first sentence if this charge is preceded by 
the charge on concurring cause: 

*lin order to be regarded as a legal cause of llossJ [injury) Iori 
(damage), Ia defect in a product) [negligence] need not be its only 
cause.) lA defect in a product] [Negligence] may also be a legal cause of 
(loss) [injury] lor) (damage] even though it operates in combination 
with [the act of anotherl [some natural cause] Iori [some other cause) 
occurring after the [product defect) (negligence] occurs if such other 
cause was itself reasonably foreseeable and the (product defect) 
(negligence) contributes substantially to producing such [loss) [injury) 
Iori [damage) Iori (the resulting floss) [injury) Iori (damage] was a 
reasonably foreseeable consequence of the [product defect) [negligence) 
and the (product defect) (negligence) contributes substantially to 
producing it). 

NOTES ON USE FOR 403.12 
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I. Instruction 403.1 Oa (legal cause generally) is to be given in all 
cases. Instruction 403.1 Ob (concurring cause), to be given when the court 
considers it necessary, does not set forth any additional standard for the jury 
to consider in determining whether negligence was a legal cause of damage 
but only negates the idea that a defendant is excused from the consequences 
of his or her negligence by reason of some other cause concurring in time 
and contributing to the same damage. Instruction 403.1 Oc (intervening 
cause) is to be given only in cases in which the court concludes that there is 
a jury issue as to the presence and effect of an intervening cause. 

2. The jury will properly consider instruction 403.1 Oa not only in 
determining whether defendant's negligence is actionable but also in 
determining whether claimant's negligence contributed as a legal cause to 
claimant's damage, thus reducing recovery. 

3. Instruction 403.1 Ob must be given whenever there is a contention 
that some other cause may have contributed, in whole or part, to the 
occurrence or resulting injury. If there is an issue of aggravation of a 
preexisting condition or of subsequent injuries or multiple events, instruction 
501.2h(1) or (2) should be given as well. See Hart v. Stern, 824 So.2d 927, 
932-34 (Fla. 5th DCA 2002); Marinelli v. Grace, 608 So.2d 833, 835 (Fla. 
4th DCA 1992). 

4. Instruction 403.1 Oc (intervening cause) embraces two situations in 
which negligence may be a legal cause notwithstanding the influence of an 
intervening cause: ( 1) where the damage was a reasonably foreseeable 
consequence of the negligence although the other cause was not foreseeable, 
Mozer v. Senzenza, 177 So.2d 880 (Fla. 3d DCA 1965); and (2) when the 
intervention of the other cause was itself foreseeable, Gibson v. Avis Rent-A­
Car Systenzlnc., 386 So.2d 520 (Fla. 1980). 

5. "Probable" results. The committee recommends that the jury not 
be charged that the damage must be such as would have appeared 
"'probable" to the actor or to a reasonably careful person at the time of the 
negligence. In cases involving an intervening cause, the term "reasonably 
foreseeable" is used in place of "probable." The terms are synonymous and 
interchangeable. See Sharon v. Luten, 165 So.2d 806, 810 (Fla. 1st DCA 
1964); Prosser, TORTS (3d ed.) 291; 2 Hamer and James, THE LAW OF TORTS 
1137. 
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6. The term "substantially" is used throughout the instruction to 
describe the extent of contribution or influence negligence must have in 
order to be regarded as a legal cause. "Substantially" was chosen because the 
word has an acceptable common meaning and because it has been approved 
in Florida as a test of causation not only in relation to defendant's 
negligence, Loftin v. Wilson, 67 So.2d 185, 191 (Fla. 1953), but also in 
relation to plaintiffs contributory negligence, Shayne v. Saunders, 129 Fla. 
355, 176 So. 495, 498 (Fla. 1937). 
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403.13 PRELIMINARY ISSUE 

The first issue you must decide is whether (defendant) was in a 
position to [correct defects in (the product) before it was sold] lor] 
(control the risk of harm that (the product) might cause after it was sold 
to (claimant or ultimate user)) (or] (whether (defendant), by its conduct, 
created the defect or assumed the responsibility that (the product) might 
be defective]. 

NOTES ON USE FOR 403.I3 

I. This instruction is for use when a distributor, importer, or 
intermediate seller never had physical possession of the product but 
nevertheless played a role in placing the product into the chain of 
distribution. See Rive ria v. Baby Trend Inc., 9I4 So.2d II 02 (Fla. 4th DCA 
2005) (defendant sold product to retailer, it was marketed under defendant's 
name, and defendant accepted payment for the product); Samuel Friedland 
Family Enterprises v. Anzoroso, 630 So.2d I067 (Fla. I994) (strict liability 
applies to hotel which was actively involved in marketing of product and 
product was marketed from its property). If the claim is based on the 
defendant's status as the designer, manufacturer, importer, or retailer of the 
product, then this instruction should not be given because the standard strict 
liability instructions, 403.7 and 403.I5(d), cover the issues. 

2. Privity. These instructions on products liability issues assume that 
any question of privity has been resolved in favor of the claimant. If it is 
necessary to submit a factual issue on privity to the jury, the committee 
recommends that it be submitted in the style of a preliminary charge on 
status or duty. For the efTect of strict liability doctrine on claims of warranty 
previously requiring privity, see F.S. 672.3I8 and Kramer v. Piper Aircraft 
Corp., 520 So.2d 37, 39 & n.4 (Fla. 1988). 
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403.14 BURDEN OF PROOF ON PRELIMINARY ISSUE 

If the greater weight of the evidence does not support (claimant's) 
claim on this issue, then your verdict (on this issue] lon the claim of 
(claimant)] should be for (defendant) land you should decide the other 
issues on (claimant's) claim). 

If, however, the greater weight of the evidence supports (claimant's) 
claim lon this issue], then you shall decide whether (the product) was 
defective land also decide the other issues on (claimant's) claim). 

NOTE ON USE FOR 403. I 4 

The bracketed language is for use if claimant makes alternative 
claim(s) of liability. 
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403.15 ISSUES ON MAIN CLAIM 

The (next] issues you must decide on (claimant's) claim against 
(defendant) are: 

a. Express Warranty: 

whether (the product) failed to conform to representations of fact 
made by (defendant), orally or in writing, in connection with the (sale) 
[transaction], on which (name) relied in the (purchase and) use of the 
product, and, if so, whether that failure was a legal cause of the [loss) 
(injury) lor] (damage) to (claimant, decedent, or person for whose injury 
claim is made). 

b. ln1plied Warrant o(Merchantability: 

whether (the product) was not reasonably fit for either the uses 
intended or the uses reasonably foreseeable by (defendant) and, if so, 
whether that lack of fitness was a legal cause of the [loss) [injury) Iori 
(damage) to (claimant, decedent, or person for whose injury claim is made). 

c. bnplied Warranty o(Fitness for Particular Purpose: 

whether (the product) was not reasonably fit for the specific purpose 
for which (defendant) knowingly sold (the product) and for which 
(claimant) bought (the product) in reliance on the judgment of (defendant) 
and, if so, whether that lack of fitness was a legal cause of the (loss J 
(injury] [or) [damage) to (claimant, decedent, or person for whose injury 
claim is made). 

d. Strict Liability: 

whether (the product) I was not built according to its intended design 
and thereby failed to perform as safely as the intended design would 
have performed) Iandi lor] [(the product) failed to perform as safely as 
an ordinary consumer would expect when used as intended or in a 
manner reasonably foreseeable by the manufacturer] Iandi Iori (the 
risk of danger in the design of the product outweighs the benefits of the 
product) and (the product) reached (claimant) without substantial change 
affecting the condition in which it was sold and, if so, whether that 
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failure was a legal cause of the [loss) (injury) lor] (damage) to (claimant, 
decedent, or person for whose injury claim is made). 

e. Strict Liability- Failure to Warn: 

whether the foreseeable risks of harm from (the product) could have 
been reduced or avoided by providing reasonable instructions or 
warnings and the failure to provide those warnings made (the product) 
unreasonably dangerous and, if so, whether that failure was a legal 
cause of the [loss) Jinjuryl Iori (damage) to (claimant, decedent, or person 
for whose injury claim is made) . 

. f Negligence: 

whether (defendant) was negligent in (describe alleged negligence) 
which caused (the product) to be unreasonably dangerous, and, if so, 
whether that unreasonably dangerous condition was a legal cause of the 
Jlossl Jinjurvl [or] [damage] to (claimant, decedent, or person for whose 
injury claim is made). 

g. Negligent Failure to Warn: 

whether (defendant) negligently failed to warn about particular 
risks involved in the use of (the product) which caused (the product) to be 
unreasonably dangerous, and, if so, whether that failure to warn was a 
legal cause of the llossl linjurvl [or] [damage] to (claimant, decedent, or 
person for whose injury claim is made). 
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403.16 ISSUES ON CRASHWORTHINESS AND "ENHANCED 
INJURY" CLAIMS 

lin addition, there is a second set of issues you must also decide in 
this case.]* (Claimant) (next) claims (he) (she] suffered (greater) [or) 
ladditionall injuries in the accident than lheJ [she) would have 
otherwise suffered if (describe the alleged crashworthiness defect) had not 
been defective. (Claimant) does not claim that (describe the alleged 
crashworthiness defect) caused the accident.** 

*Use the bracketed language when there are other defect claims in the 

**The defendant is entitled to have the jury instructed on this last 
sentence ''when appropriate." D 'An1ario v. Ford Motor Co., 806 So.2d 424 
(Fla. 2001 ). 

The issues you must decide on this claim are whether (describe the 
alleged defective part of the product) was defective and, if so, whether that 
defect was a legal cause of (loss] [injury) lor) [damage) to (claimant, 
decedent, or person for whose injury claim is made) that was [greater than] 
[or] (additional to that which) [he] [she) would have suffered if (describe 
the alleged defective part of the product) had not been defective. 

A product is defective if it is unreasonably dangerous when it 
leaves the possession of the (manufacturer] [seller) [distributor) 
(supplier] (importer] (defendant] and the product reaches the user or 
consumer without substantial change affecting that condition. 

A product is unreasonably dangerous to [the user] Ia person in the 
vicinity of the product]* if [the product fails to perform as safely as an 
ordinary consumer would expect when used as intended or when used 
in a manner reasonably foreseeable by the (manufacturer] (seller] 
[distributorl (supplier) [importerll Iori [the risk of danger in the design 
of the product outweighs the benefits of the product]. 

*When the injured person is a bystander, use the language in the second 
set of brackets. See West v. Caterpillar Tractor Co .. Inc., 336 So.2d 80 (Fla. 
1976), and Sanchez v. Hussey Seating Co., 698 So.2d 1326 (Fla. 1st DCA 
1997). See 403.7 note 2. 
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Normally a defendant is responsible for only [loss) (injury) Iori 
(damage) caused by its product and not the actions of others. If you find 
that the (describe the alleged defective part of the product) was defective 
and that defect caused (lossl (injury) [or) [damage) to (claimant) that 
was (greater than] Iori (additional to that which) would have resulted 
from the accident if (describe the alleged defective part of the product) had 
not been defective, you should try to separate the damages caused by 
(describe the alleged defective part of the product), determine what part of 
(claimant's) floss] Jinjuryl Iori (damage) resulted from (describe the 
alleged defective part of the product), and the actions of others and award 
(claimant) money only for those damages caused by (describe the alleged 
defective part of the product). However, if you cannot separate some or all 
of the damages, you must award (claimant) any damages that you cannot 
separate as if they were all caused by (defendant). 

NOTES ON USE FOR 403.16 

1. The tenn "enhanced injury" is not used in this instruction. 
Although cases use that tenn, the committee believes that "enhance" has a 
connotation not appropriate for describing traumatic injuries. More 
appropriate tenns might be ''aggravated," "increased injury," or "separate 
injury." For that reason, the committee has used quotation marks for the 
tenn "enhanced injury'~ in the title to this instruction. Although many of 
these claims involve motor vehicles, there is no reason the same principle 
would not apply to any "'enhanced injury" claim regardless of the product 
involved. 

2. Use this instruction for "crashworthiness'' claims instead of 
instruction 403. I 5. But instruction 403. I 5 should be used together with this 
instruction when there is also a defect claim that does not involve a claim of 
an "'enhanced injury." In cases in which there is a claim that one defect 
caused the accident but a different defect caused an "enhanced injury," it 
may be necessary to identify the separate defects. 

3. It is not necessary to repeat the definition of defectiveness in 
paragraph 2 of this instruction if it has already been given as part of earlier 
instructions. 

4. This instruction retains the risk/benefit test for product defect, 
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which previously appeared in PL 5. As noted in Note 3 to instruction 403.7, 
pending further development in the law, the committee takes no position on 
whether the risk/benefit test is a standard of product defect or an affirmative 
defense. See 403.7, 403.18. The risk/benefit test is provided in both 
instructions to illustrate how it is used in either case. If a court determines 
that the risk/benefit test is a test for product defect, the committee takes no 
position on whether both the consumer expectations and risk/benefit tests 
should be given alternatively or together. 
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403.17 BURDEN OF PROOF ON MAIN CLAIM 

If the greater weight of the evidence does not support [one or more 
of) (claimant's) claim[s), your verdict should be for (defendant) [on [that) 
(those) claim(s)J. 

I However, if the greater weight of the evidence does support one or 
more ofl (claimant's) claim lsi, then your verdict should be for (claimant) 
and against (defendant) Jon (that) (those) claim(s)J. 

I However, if the greater weight of the evidence supports 
(claimant's) claim against one or (both) (morel of the defendants), then 
you should decide and write on the verdict form the percentage of the 
total fault of (both) Iaiii defendants that was caused by each of them. 

NOTE ON USE FOR 403.17 

Use the first paragraph in all cases. If there is an affirmative defense to 
the claim, do not use either of the bracketed paragraphs; instead tum to 
instruction 403.18. If there is no affirmative defense, use the first or second 
bracketed paragraph depending on whether there is one defendant or more 
than one. 
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403.18 DEFENSE ISSUES 

If, however, the greater weight of the evidence supports 
((claimant's) claim] lone or more of (claimant's) claims], then you shall 
consider the defenselsl raised by (defendant). 

On the [first) defense, the issuelsl for you to decide lis) fare): 

a. Con1parative Negligence: 

whether (claimant) was (himself) (herself) negligent* and, if so, 
whether such negligence was a contributing legal cause of the injury or 
damage complained of. 

*If the jury has not been previously instructed on the definition of 
negligence, instruction 401.4 should be inserted here. 

b. Risk/Benefit Defense: 

whether, on balance, the [benefits] (or) (value] of (the product) 
outweigh the risks or danger connected with its use. 

NOTE ON USE FOR 403.18b 

In a strict liability defective design case, a defendant may be entitled to 
an affirmative defense based on the risk/benefit test. See Force v. Ford 
Motor Co., 879 So.2d 103, 106 (Fla. 5th DCA 2004); Adams v. G. D. Searle 
& Co., 576 So.2d 728, 733 (Fla. 2d DCA 1991 ); Cassisi v. Maytag Co., 396 
So.2d I I 40, 1145-46 (Fla. I st DCA I 98 I). Pending further development in 
the law, the committee takes no position on whether the risk/benefit test is a 
standard for product defect that should be included in instruction 403.7 or an 
affirmative defense under instruction 403.18. The court should not, however, 
instruct on risk/benefit as both a test of defectiveness under 403.7 and as an 
affirmative defense under 403.18. 

c. Government Rules Defense: 

No instruction provided. 

NOTE ON USE FOR 403.18c 



OCTOBER 25-26, 2012 PAGE 264

Florida Statutes section 768.1256 provides for a rebuttable presumption 
in the event of compliance or noncompliance with government rules. The 
statute does not state whether the presumption is a burden-shifting or a 
vanishing presumption. See F.S. 90.301-90.304. Pending further 
development in the law, the committee offers no standard instruction on this 
presumption, leaving it up to the parties to propose instructions on a case-by­
case basis. 

d State-of-the-art Defense: 

In deciding the issues in this case, you shall consider the state-of­
the-art of scientific and technical knowledge and other circumstances 
that existed at the time of (the product's) manufacture, not at the time of 
the loss or injury. 

NOTE ON USE FOR 403.18d 

Instruction 403.7d applies only in defective design cases. F.S. 
768.1257. 

NOTES ON USE FOR 403.18 

1. Comparative negligence is a defense to strict liability claims if 
based on grounds other than the failure of the user to discover the defect or 
to guard against the possibility of its existence. West v. Caterpillar Tractor 
Co., 336 So.2d 80, 90 (Fla. 1976). Model Charge 7 illustrates the defense of 
comparative negligence in a negligence/express warranty action against a 
retailer, and Model Charge 8 illustrates the same defense tn a 
negligence/strict liability action against a manufacturer and retailer. 

2. The "patent danger doctrine" is not an independent defense but, to 
the extent applicable (see note 1 ), it is subsumed in the defense of 
contributory negligence. Auburn Machine Works Inc. v. Jones, 366 So.2d 
1167 (Fla. 1979). 
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403.19 BURDEN OF PROOF ON DEFENSE ISSUES 

If the greater weight of the evidence does not support (defendant's) 
defense(s) and the greater weight of the evidence supports (claimant's) 
(claim) (one or more of (claimant's) claims], then (your verdict should be 
for (claimant) in the total amount of Ibis I I her) damages.) *(you should 
decide and write on the verdict form what percentage of the total 
damages was caused by each defendant.] 

*Use the second bracketed language when there is more than one 
defendant. 

If, however, the greater weight of the evidence shows that both 
(claimant) and ((defendant)] lone or more of the defendants) (and] 
((identify additional person(s) or entit(y)(ies))J were at fault and that the 
fault of each contributed as a legal cause of floss] lin jury) lor] (damage] 
sustained by (claimant), you should decide and write on the verdict form 
the total amount of the damages and what percentage of the total 
damages is chargeable to each party. 

Use the following instruction in cases with a comparative negligence 
defense and an apportionment of a non-party defense: 

llf, however, the greater weight of the evidence shows that 
(claimant) and ((defendant)] (one or more of (defendants)] land] ((identify 
additional person(s) or entit(y)(ies))J were at fault and that the fault of 
each contributed as a legal cause of floss] (injury] lor] (damage) 
sustained by (claimant), you should decide and write on the verdict form 
what percentage of the total fault of (both] (all] parties to this action 
[and] ((identify additional person(s) or entit(y)(ies))J is chargeable to each 
of them. I 

Use the following paragraph in cases 1vithout a comparative 
negligence defense but 1vith an aJ2Portionment o[non-party defense: 

Jlf, however, the greater weight of the evidence shows that 
((defendant)] lone or more of (defendants)] and ((identify additional 
person(s) or entit(y)(ies))J were at fault and that the fault of each 
contributed as a legal cause of floss] [injury] lor] [damage) sustained by 
(claimant), you should decide and write on the verdict form what 



OCTOBER 25-26, 2012 PAGE 266

percentage of the total fault of [(defendant(s))J [and] [(identifY additional 
person(s) or entit(y)(ies))J is chargeable to each of them.) 

NOTE ON USE FOR 403.19 

Preemptive charges on defense issues. If a preemptive charge for 
claimant is appropriate on a defense issue, as when comparative negligence 
or assumption of risk has been brought to the jury's attention on voir dire or 
by opening statements or argument and is now to be withdrawn, a charge in 
the form of instruction 401.13 should be given immediately following 
instruction 403.15. If a preemptive charge for defendant is required on some 
aspect of a defense, as when, for example, the court holds that any 
comparative negligence of the driver will reduce claimant's recovery, a 
preemptive charge announcing the ruling should be given immediately after 
framing the defense issues (instruction 403.17). 
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Conversion Chart 

Additions to the Conversion Chart covering Products Liability 
instructions: · 

Old No. 

PL 1 
PL2 
PL 3 
PL4 
PL 5 
5.2 

Title New No. 

Express Warranty 403.4 
Implied Warranty of Merchantability 403.5 
Implied Warranty of fitness for Particular Purpose 403.6 
Strict Liability (manufacturing defect) 403.7 
Strict Liability (design defect) 403.7 
Legal Cause (Product Liability) 403.12 

rncde \ c~~e_s 
verdt~ ror~ 
om~ 
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The Committee on Standard Jury Instructions in Civil Cases (Committee) 
has submitted its report proposing both new and revised civil jury instructions to be 
used in product liability actions. In re Standard Jury Instructions in Civil Cases­
Report No. 09-IO (Products Liability), Case No. SC09-I264. The Comtnittee's 
proposals also include its new numbering system for standard civil jury 
instructions under the reorganization project, the subject of pending Case No. 
SC09-284, In re Standard Jury Instructions in Civil Cases- Report No. 09-0 I 
(Reorganization of the Civil Jury Instructions). The Committee published the 
proposed product liability instructions for public comment in the December I5, 
2008, edition of The Florida Bar News. Upon initial review, the Court has 
identified specific proposals that require further discussion, as identified below. 

Accordingly, the Court invites all interested persons to comment on the 
proposed product liability standard jury instructions identified below, which are 
available in full online at 
http://www. floridasupremecourt.org/decisions/proposed.shtml#jurycivil. 

An original and nine paper copies of all comments must be filed with the 
Court on or before February I, 20I 0, with a certificate of service verifying that a 
copy has been served on the Committee on Standard Jury Instructions in Civil 
Cases Chair, Tracy Raffles Gunn, Gunn Appellate Practice P .A., 400 North Ashley 
Drive Suite 2055, Tampa, FL 33602. A separate request for oral argument should 
also be filed if the person filing the comment wishes to participate in oral 
argument, which will be scheduled in this case at a later date and also limited to the 
proposed instructions identified below. The Committee has until February 22, 
20 I 0, to file a response to any comments filed with the Court. Electronic copies of 
all comments and responses also must be filed in accordance with the Court's 
administrative order in In re Mandatory Submission of Electronic Copies of 
Documents, Fla. Admin. Order No. AOSC04-84 (Sept. I3, 2004 ). 

For ease of reference, the specific proposals have been numbered. 
Comments filed with the Court should include the designated proposal number as 
indicated below. 

Proposal #8- Eliminate standard instructions PL4, PL5, PL5 Notes On 
Use and Comment, and add instruction 403.7, Strict Liability 

Comments are sought including, but not limited to: (I) whether the 
proposal merges multiple theories of liability that are different; (2) 
whether the proposal addresses or should address the issue of 
foreseeable bystanders; (3) whether the Notes on Use to the 
instruction should comment on risk/benefit analysis; and ( 4) whether 
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the proposal should address the distinction between strict liability and 
negligence 

Proposal #10 -instruction 403.9, Negligence 

Comments are sought including, but not limited to: (I) whether the 
wording of the instruction should include reference to ~"defective 
product" with ~'evidence of negligence"; and (2) whether Notes on 
Use I regarding "dangerous product" is supported by the decisional 
law upon which the proposal is based 

Proposal #11 -instruction 403.10, Negligent Failure to Warn (new) 

Comments are sought including, but not limited to: (I) whether the 
decisional law requires that the instruction include a reference to a 
''defective product" 

Proposal #12 -Notes on Use for instruction 403.11, Interference of 
Product Defect or Negligence 

Comments are sought including, but not limited to: ( 1) whether a full 
instruction under 403. I I should be included in light of section 
768.1256, Florida Statutes 

Proposal #13 -instruction 403.16, Issues on Crashworthiness and 
"Enhanced Injury" Claim (new) 

Comments are sought including, but not limited to: (I) whether the 
proposal fully and accurately conforms with the principle of law 
established in D'Amario v. Ford Motor Co., 806 So. 2d 424 (Fla. 
2001) 

Proposal #19 -instruction 403.18, Defense Issues (new): 

Comments are sought pertaining to: (I) the elements and wording of 
all defensive issues 

Proposal #21- Eliminating Model Charge Nos. 7 and 8 and adding 
Model Instruction No.7 and Special Verdict Form: 
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Comments are sought pertaining to: (1) all aspects of these proposed 
modifications 
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Debra Gregory 

From: Rebecca Mercier-Vargas 

Sent: Thursday, June 21, 2012 4:58 PM 

To: Elizabeth Russo; David Sales {david@salesappeals.com); {ctjujk1@ocnjcc.org); Laura Whitmore 
(Laura.Whitmore@arlaw.com); Gary M. Farmer {farmergm@att.net); gfox@stfblaw.com 

Cc: Barton, James ; Jodi B Jennings; jlang@carltonfields.com; lacone, Diane 

Subject: RE: SJI: products liability subcommittee 

Attachments: image001.jpg 

Thanks, everyone, for your responses on the best time for a conference call. It 
looks like the best time for the most people is Wednesday, June 27 at noon. I 
look forward to talking to you then. Here is the information number for the 

conference call: 

Call-in number: 888-376-5050 

Participant pin: 9658741256 

Leader pin: 26589 

For your information, Judge Barton sent the following e-mail to Tom Hall, the 
Clerk of the Supreme Court, asking for clarification on a few issues arising from 
the products liability decision: 

**** 
Tom, I enjoyed talking with you Tuesday afternoon. At your request, I am 
emailing you a few questions arising from the Court's May 18, 2012 corrected 
opinion in In re Standard Jury Instructions in Civil Cases-Report No. 09-10 
(Products Liability), Case No. SC09-1264 and your letter to me dated June 4, 2012: 

1. According to the May 18, 2012 Corrected Opinion ("Opinion"), Sections 
403.10 and 403.15 proposed in Report No. 09-10 ("the Report") were 
preliminarily approved as proposed, but those two sections contained in 
the Appendix to the Opinion have been modified. Conversely, the Opinion 
indicates that section 403.18 is approved as modified, but Section 403.18 
contained in the Appendix does not appear to modify the Committee's 
proposal contained in the Report. Should the Committee infer that 
Sections 403.10, 403.15 and 403.18 contained in the appendix to the 
Opinion are what the Court approved? 

2. According to the Opinion, Section 403.14 proposed in the Report was 
preliminarily approved, but the Opinion also refers Section 403.14 to the 

10/8/2012 
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Committee for appropriate revision. Should the Committee, notwithstanding the 
language in the Opinion indicating preliminary approval, revise Section 403.14. 

3. The Opinion rejects Section 403.11 {Inference of Product Defect or Negligence) 
which contains no instruction with Notes on Use indicating that no standard 
instructions are recommended, pending further development in case law. Does 
the Court request the Committee to propose standard instructions on one or both 
issues discussed in the Notes on Use? 

4. The Committee in Sections 403.7 and 403.15(d) submitted essentially the same 
description of strict liability. The Court in its opinion rejected Section 403.7 but 
preliminarily approved Section 403.15(d). Should the Committee revise both 
sections, or should the Committee revise Section 403.7 based on the language 
contained in Section 403.15(d)? 

5. Should the Committee modify its usual procedure of publishing proposed 
instructions in the Florida Bar News and allowing a one month period for 
comment in order to meet the November 19, 2012 deadline contained in your 
June 4, 2012 letter to me, or would the Court prefer the Committee to adhere to 
its normal publication and notice procedures and request an extension, if 
necessary? 

**** 

From: Rebecca Mercier-Vargas 
Sent: Friday, June 15, 2012 5:41PM 
To: Elizabeth Russo; David Sales (david@salesappeals.com); (ctiujk1@ocnjcc.org); Laura Whitmore 
(Laura.Whitmore@arlaw.com); Gary M. Farmer (farmerqm@att.net); gfox@stfblaw.com 
Cc: Barton, James ; Jodi B Jennings; jlanq@carltonfields.com 
Subject: SJI: products liability subcommittee 

Hello, products liability subcommittee members: 

I hope you all are doing well and enjoying your summer so far. I have attached for your review the letter 
from Tom Hall, the Clerk of the Supreme Court, asking the committee to consider the Court's decision on our 
products liability report. The Court asks the committee to do further work on several of the instructions we 
proposed: 403.7, 403.11, 403.13, 403.14, 403.16, Model instruction 7, and the special verdict form. In addition, 
the Court asked us to review all of the products instructions to make sure they conform with the amendments 
the Court published in two decisions that issued after we filed the products report in January 2009-the book 
reorganization decision and the electronic devices decision. The referral letter asks us to file a new report with 
the Court by November 19, 2012. 

Judge Barton asked me to chair the products subcommittee and get us working on our response. We 
are very fortunate that Gary Farmer, who lead the products subcommittee through the preparation of this 
report and remains extremely familiar with these issues, continues to serve as an ex officio member of our 
subcommittee. 

On Tuesday afternoon, Judge Barton is planning to speak with Tom Hall to get further direction on a few 
issues. I think it would be a good idea to set up a conference call for our subcommittee for next week after 
Tuesday to discuss our approach and preliminary game plan. I attached my notes outlining what the different 
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instructions are so we can get a handle on how to best divide attack these issues. Please take a look at 
my list and think about whether any particular instructions are close to your heart so that you would like to take 
the lead in drafting. 

So you have our proposed instructions handy, they are in appendix A to our products liability report. All 
of the materials filed in the products liability report are posted on the Supreme Court's website: 

http://www.floridasupremecourt.org/decisions/proposed.shtml#jurycivil 

Please let me know if you are available for a conference call any of these dates. I will try and choose the 
best time for everyone: 

Wed. 6/20: 2 pm or 3:30 p.m. 

Thurs. 6/21: 10 a.m., noon, or 2 p.m. 

Fri. 6/22: 10 a.m. or 2 p.m. 

Thanks very much. I look forward to working with you on this! 

Rebecca 
Rebecca Mercier Vargas, Esq. 
Board Certified Appellate Attorney 
Kreusler-Walsh, Compiani & Vargas, P .A. 
501 South Flagler Drive, Suite 503 
West Palm Beach, Florida 33401-5913 
Telephone: {561) 659-5455 
Facsimile: {561) 820-8762 
rvargas@kwcypa.com 
www .kwcvpa.com 

CONFIDENTIALITY NOTICE: This email message, including any attachments, is a confidential attorney-client 
communication. If you are not the intended recipient, please contact me and destroy all copies of the original 

KWCN 
1\'""""'·Wat.b,('omflaul& \'a~ 1" •. \. 
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Debra Gregory 

From: Rebecca Mercier-Vargas 

Sent: Thursday, August 23, 2012 9:20AM 

To: Elizabeth Russo; David Sales (david@salesappeals.com); (ctjujk1 @ocnjcc.org); Laura Whitmore 
(Laura.Whitmore@arlaw.com); Gary M. Farmer (farmergm@att.net); gfox@stfblaw.com; Ralph 
Artigliere (skywayra@tds.net); twboyer@coj.net 

Cc: Barton. James ; Jodi 8 Jennings; jlang@carltonfields.com; lacone, Diane 

Subject: products liability subcommittee-transcript of May 5, 2010 oral argument 

Attachments: Fla Sup Ct OA- Products Liability Instructions (5.5.1 0) (00020957).PDF; chart- small group 
assignments (00020879).DOCX; image001.jpg 

I hope you all are doing well. Just as a reminder, on September 7, we need the small groups drafting the 
defect, crashworthiness and inference instructions to circulate their drafts of these instructions. The full 
subcommittee will be discussing these drafts during a conference call at noon on Thursday, September 
13. For your convenience, I have attached another copy of the chart listing the assignments for each 
small group. 

The Supreme Court's oral argument on the products instructions was back on May 5, 2010. I found it 
helpful to watch the oral argument again. Here is the link to the oral argument if you are interested: 

http://wfsu.org/gavel2gavel/archives/flash/viewcase.php?case=09-1264 

The Supreme Court website posts a rough transcript of the oral argument on its website. In case it is 
helpful to you, I have attached the notes I jotted down on the transcript as I was listening. I tried to 
catch who was speaking and correct the major problems. 

As a warning, the transcripts are not very accurate. Please don't rely on the transcript or my notes for a 
word-for-word guide on what was said. In particular, the transcript does not do a great job in capturing 
Wendy Lumish's presentation and I could not keep up with all the errors. Despite these problems, I 
thought the transcript might help jog your memory as to the major topics and concerns addressed at the 
oral argument. 

Here is a rough index of the topics covered at the oral argument: 

p. 1: Tracy Gunn speaking for the committee 

p. 8: Larry Stewart-plaintiffs perspective 
p. 9: 403.7 {definition of strict liability) 
p. 16: 403.9 {definition of negligence) 
p. 17: 403.11 (government rules) 
p. 20: 403.16 (crashworthiness) 
p. 21: 403.18 (defense issues) & 403.7 (definition of strict liability) 
p. 28: Model Charges 

p. 30 Wendy Lumish-defense perspective 
p. 32: 403.7 (definition of strict liability) 

p. 51: Dick Caldwell-defense perspective 
p. 52: 403.9 (definition of negligence) & 403.10 (failure to warn) & 403.7 (definition of strict 

liability) 
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p. 62: Kathleen O'Connor-defense perspective 
p. 62: Government Rules instruction 

p. 68: Tracy Gunn for the committee 

Page 2 of2 

If you prefer to print out a clean copy of the transcript so you can make your own notes, here is a link: 
http://www. wfsu .org/gavel2gavel/tra nscri pt/pdfs/09-1264. pdf 

Rebecca 

Rebecca Mercier Vargas, Esq. 
Board Certified Appellate Attorney 
Kreusler-Walsh, Compiani & Vargas, P.A. 
501 South Flagler Drive, Suite 503 
West Palm Beach, Florida 33401-5913 
Telephone: (561) 659-5455 
Facsimile: (561) 820-8762 
rvargas@kwcvpa.com 
www .kwcvpa.com 

CONFIDENTIALITY NOTICE: This email message, including any attachments, is a confidential attorney-client 
communication. If you are not the intended recipient, please contact me and destroy all copies of the original 
message and attachments. 

KWCN 
~·Wa~(hnlfUulA. \'a._, lU. 
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Debra Gregory 

From: Rebecca Mercier-Vargas 

Sent: Thursday, July 26, 2012 2:42PM 

To: Elizabeth Russo; David Sales (david@salesappeals.com}; (ctjujk1 @ocnjcc.org}; Laura Whitmore 
(Laura.Whitmore@arlaw.com}; Gary M. Farmer (farmergm@att.net}; gfox@stfblaw.com; Ralph 
Artigliere (skywayra@tds.net}; twboyer@coj.net 

Cc: Barton, James ; Jodi B Jennings; jlang@carltonfields.com; lacone, Diane 

Subject: products liability subcommittee-summary of July 26 conference call 

Attachments: image001.jpg; chart- small group assignments (00020879}.DOCX; union carbide v. aubin 
(00020880}. RTF 

I enjoyed speaking with Ralph, Liz, Laura, and Jodi today during the products 
liability conference call. We discussed our strategy and timeline for filing a report 
in the Supreme Court by April 15. 

Our goal is to have a proposal with all the instructions, model charges, and verdict 
forms for the full committee to consider at our Jacksonville meeting on October 
25-26. Materials for the meeting agenda are due on October 8. After the meeting, 
we will publish the proposal. We will consider any comments from the public 
before the next full meeting of the committee on February 21-22. 

To meet these goals, we decided that it would be most productive to divide our 
subcommittee into smaller groups for drafting. I have attached a chart showing the 
assignments for each drafting group. Each drafting group will submit a report 
proposing draft instructions and explaining the reasoning of the small group and 
any issues the subcommittee should consider. 

September 7: due date for the reports from the small groups drafting the defect, 
crashworthiness and inference instructions. 

Thursday September 13 at noon: the full subcommittee will have a conference 
call to discuss these three reports from the small groups (defect, crash worthiness, 
inference) 

September 21: due date for the report from the last drafting group, model 
charges, verdict forms and miscellaneous. 

Thursday September 27,2012 at noon, we will have a conference call to discuss 
any outstanding issues and the report on model charges, verdict forms & 
miscellaneous issues. 

October 8: due date to submit materials for full committee meeting. 

Call-in number: 888-376-5050 
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Participant pin: 9658741256 

My initial e-mail of July 11 had asked everyone to reserve time on your calendars for a 
series of phone conferences. We decided that having the bulk of the work done by the 
small groups would more productive than this many calls of the full subcommittee. 
Please DELETE FROM YOUR CALENDARS this series of noon conference calls 
on: 8/1/12, 8/22/12, 9/12/12, 9/19/12, 10/23/12, 11/7/12, 11/16/12. These conference 
calls are no longer necessary. 

Finally, I have attached for your review the Third District's decision in Union Carbide v. 
Aubin, which Judge Barton asked us to consider. It has an interesting discussion of the 
definition of defect and the applicability of the Restatement {Third) of Torts. 

Thanks very much for all your help on this! 

Rebecca Mercier Vargas, Esq. 
Board Certified Appellate Attorney 
Kreusler-Walsh, Compiani & Vargas, P .A. 
501 South Flagler Drive, Suite 503 
West Palm Beach, Florida 33401-5913 
Telephone: (561) 659-5455 
Facsimile: (561) 820-8762 
rvargas@kwcvpa.com 
www .kwcvpa.com 

CONFIDENTIALITY NOTICE: This email message, including any attachments, is a confidential attorney-client 
communication. If you are not the intended recipient, please contact me and destroy all copies of the original 
message and attachments. 

From: Rebecca Mercier-Vargas 
Sent: Wednesday, July 11, 2012 4:40PM 
-KW-·· . .. -c w-.. iales (david@salesappeals.com); (ctlujk1@ocnjcc.org); Laura Whitmore 
1 R.,: 1); Gary M. Farmer (farmergm@att.net); qfox@stfblaw.com 
1 UJ ~nnings; jlang@carltonfields.com; 'Iacone, Diane' 

K-a.t-•\\'ahii,UIIII;II1.11Itl \'at$>,1~\. 'ty b 'tt t' J' d ' ts 
~uuJ~"· ~.JJ.. JJ• uuu\..l.::> uau•ll su comm1 ee-- 1me arne an ass1gmen 

Hello there, members of the products subcommittee: 

I hope you all are doing well. Unfortunately, I am unable to attend our Tampa meeting 
tomorrow in person. My partner Jane just had surgery Monday, which turned out to be 
more complicated than expected. I need to stay in the office to cover some issues here 
for her. But, 1 am planning to call into the meeting, especially during the Friday morning 
discussion of products. 
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Attached you will find a revised chart listing the instructions the Court has asked us to 
work on and a timeline. The Supreme Court asked us to submit a report by November 
19. Working backwards to meet that deadline, we will need to publish our proposed 
amendments for comments by October 1. That will give the full committee a chance to 
consider any comments at the meeting in Jacksonville on October 25-26. 

Because we are on such a tight timeframe, I took the liberty of assigning each member 
of the subcommittee to draft one of the instructions or the verdict form. Gary Farmer 
has a real knack for inferences, so I thought he would be a natural to take the lead on 
that instruction. If any of you want to trade assignments with each other, just let me 
know. We will each need to complete these individual instructions by the end of this 
month, or by 7/31/12. That will allow us to combine each of the individual instructions 
into a single proposal and circulate it to the full committee before publication. 

This is an ambitious timeline. I would typically ask for your availability before scheduling 
a conference call. However, I thought it best to try and get these dates on the books as 
soon as possible. If you can't make any of these calls, please feel free to e-mail or call 
me with your comments the day before the call so that the subcommittee can consider 
your input. 

Please calendar the following conference calls, which will all be scheduled for noon: 
7/18/12 
8/1/12 
8/22/12 
9/12/12 
9/19/12 
10/23/12 
11/7/12 
11/16/12 

Rebecca Mercier Vargas, Esq. 
Board Certified Appellate Attorney 
Kreusler-Walsh, Compiani & Vargas, P.A. 
501 South Flagler Drive, Suite 503 
West Palm Beach, Florida 33401-5913 
Telephone: (561) 659-5455 
Facsimile: (561) 820-8762 
rvargas@kwcvpa.com 
www.kwcvpa.com 

CONFIDENTIALITY NOTICE: This email message, including any attachments, is a confidential attorney-client 
communication. If you are not the intended recipient, please contact me and destroy all copies of the original 
message and attachments. 
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Draftin2 Group 
Defect 

PRODUCTS SUBCOMMITTEE 
DRAFTING GROUPS 

Assignment Members 
Revise definition of defect in 403.7 and, Vargas*, Whitmore, 
if necessary, 403.15, which uses the Fox. 
same definition 

Crashworthiness Revise crash worthiness instruction Russo*, Artigliere, 
403.16 and consider the 2011 Kest 

Inference 

Model charges, 
verdict forms, & 
miscellaneous 

amendment to the comparative fault 
statute, section 768.81, which was 
intended to overrule D'Amario v. Ford 
Motor Co.'l 806 So. 2d 424 (Fla. 2001 ). 
Draft instruction 403.11 on inference of 
product defect or negligence and 
address: ( 1) the rebuttable presumption 
created by section 768.1256, Florida 
Statutes when a party either complies or 
fails to comply with government rules; 
and (2) the presumption of defect 
recognized in Cassisi v. Maytag Co., 
396 So. 2d 1148 (Fla. 1st DCA 1981 ), 
when a product malfunctions during 
normal operations. 
Revise instructions 403.13 (preliminary 
issue), 403 .14 (burden of proof on 
preliminary issue), model charges 7 and 
8 and verdict forms. Check all products 
instructions for consistency with any 
changes to reorganized book s1nce 
committee submitted original products 
proposal to Court. 

Farmer*, Boyer, 
Sales 

Whitmore*, Vargas, 
Artigliere, Boyer 
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Debra Gregory 

From: Rebecca Mercier-Vargas 

Sent: Thursday, September 13, 2012 3:17PM 

To: Elizabeth Russo; David Sales (david@salesappeals.com); (ctjujk1@ocnjcc.org); Laura Whitmore 
(Laura.Whitmore@arlaw.com); Gary M. Farmer (farmergm@att.net); gfox@stfblaw.com; Ralph 
Artigliere (skywayra@tds.net); twboyer@coj.net; Barton, James; Jodi B Jennings; 
jlang@carltonfields.com; lacone, Diane; Baggot, Brian; Porter, Shelli 

Subject: SJI products subcommittee: summary of conference call on Sept. 12 

Attachments: image001.jpg 

Hello, members of the products liability subcommittee: 

I am pleased to let you know that we have a new member, Brian Baggot, who was 
recently appointed to the sn. Brian is a partner at Rumberger, Kirk & Caldwell 
and his primary practice is representing defendants in products cases. When you 
are e-mailing him, please also copy his secretary Shelli Porter, whose address is 
above. 

Thank you to Liz, Brian, and Laura for participating in the conference call today. I 
appreciated your input. We also considered the comments of Ralph and Judge 
Kest, which had been submitted in advance. Here is a summary of our call: 

Crashworthiness: Liz explained the recommendation in her memo that it is 
not necessary to have a standard crashworthiness instruction. Section 768.81(3) 
expressly states that it overrules D' Amario and applies retroactively. Under 
section 768.81, the jury is to consider the fault of all of those who contributed to 
the accident when apportioning fault. 

Brian reported that there are no appellate cases addressing whether 
retroactive application of the statute is constitutional. However, Brian is aware of 
approximately six trial court cases applying the statute retroactively. Liz expressed 
the opinion that until an appellate decision rules the statute cannot be retroactively 
applied, our committee is bound to follow it. 

Liz, Laura and I felt that the intent of the statute is to treat defendants in 
crash worthiness cases like all other defendants. For this reason, the jury can be 
given standard causation instructions explaining that an injury can have more than 
one cause and standard damages instructions explaining how to apportion 
damages. In an e-mail, Judge Kest suggested that we might need to modify the 
causation instruction (401.12) to make clear even though any fault of the 
manufacturer happened long BEFORE the negligence of the drivers, it can still be 
considered a legal cause .. We discussed this concern and felt that the instruction on 
intervening cause 40 1.12c, already adequately covers this. 
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Brian felt that we may still need a special instruction in crashworthiness cases to 
inform jurors that an enhanced injury is an element of the plaintiff's case. In other words, 
the plaintiff must show both that the car was defective and that the defect increased or 
enhanced the plaintiff's injuries. 

Brian is going to draft a proposed crashworthiness instruction for the 
subcommittee to discuss at our next call. The consensus during the call was that a 
special crashworthiness instruction will not be needed in light of the statute. Liz will 
draft a proposed note explaining the reason no standard instruction is needed. 

Design defect: I gave an overview of my memo, which recommended revising the 
instruction on defect in 403.7 and 403.15d to do three things: (1) give separate 
definitions of manufacturing and design defects; (2) use the alternative tests for 
risk/benefit and ordinary consumer, pending further development in the law; and (3) 
update the notes on use to include the new cases from the Third District adopting the 
Restatement {Third) of Torts and the risk/benefit test. We agreed to approve the draft 
instructions and notes on use as set forth in the memo. 

Inferences: Laura agreed to draft an instruction on the government rules defense. 
We tabled the discussion of Cassisi instruction and memo Gary circulated until our next 
conference call. Brian and I will circulate government rules instructions submitted in 
other cases. 

Our next conference call is scheduled for Thursday, September 27 at 
noon. We will be discussing the crashworthiness instruction and inference 
instructions. I would appreciate it if you circulate the instructions to be 
discussed at that call by next Friday, Sept. 21, or the following Monday­
Tuesday at the latest. 

Thanks very much, 
Rebecca 

Rebecca Mercier Vargas, Esq. 
Board Certified Appellate Attorney 
Kreusler-Walsh, Compiani & Vargas, P.A. 

T7\ "llfc ~ J South Flagler Drive, Suite 503 
~ vv~ &V t Palm Beach, Florida 33401-5913 
K-'""·\\'aW.,(Omplaui4 \'a~ ft_\. :»hone: (561) 659-5455 

Facsimile: {561) 820-8762 
rvargas@kwcypa.com 
www .kwcvpa.com 

CONFIDENTIALITY NOTICE: This email message, including any attachments, is a confidential attorney-client 
communication. If you are not the intended recipient, please contact me and destroy all copies of the original 
message and attachments. 

10/8/2012 



OCTOBER 25-26, 2012 PAGE 354

Page 1 of5 

Debra Gregory 

From: Rebecca Mercier-Vargas 

Sent: Wednesday, October 03, 2012 1:11 PM 

To: Elizabeth Russo; David Sales (david@salesappeals.com); (ctjujk1 @ocnjcc.org); Laura Whitmore 
(Laura.Whitmore@arlaw.com); Gary M. Farmer (farmergm@att.net); gfox@stfblaw.com; Ralph 
Artigliere (skywayra@tds.net); twboyer@coj.net; Barton, James; Jodi B Jennings; 
jlang@carltonfields.com; lacone, Diane; Baggot, Brian; Porter, Shelli 

Subject: SJI products liability instructions- summary of conference call on Thursday, Sept. 27 

Attachments: image001.jpg 

I hope you all are well. During our subcommittee conference call on Thursday, 
September 27, Liz, Laura, Jodi and I participated. Here is a summary of our call. 
The meeting materials for our October meet are due on Monday October 8. I am 
in the process of drafting a subcommittee report. I noted in bold the items that need 
further work or consideration. 

CRASHWORTHINESS: 
Judge Kest was unable to join us because he was attending the funeral of a very 
close family friend. However, we discussed the concerns Judge Kest had raised in 
e-mails that it may be necessary in crashworthiness cases to modify the causation 
instruction. Judge Kest feels that because the existing causation instruction may 
not be sufficient because it could be read as only addressing an "intervening" cause 
that happens AFTER the defendant's actions or an "other" cause that was 
reasonably foreseeable. 

After additional debate on this issue, we felt that the existing causation instruction 
is sufficient and already addresses the situation where the defendant's negligence 
or strict liability when the car was designed or built can be a concurring cause with 
the negligence of any of the drivers involved in the accident. 

Following our meeting, Liz Russo submitted a proposed note on use regarding the 
crashworthiness instruction. Liz, Laura and I revised her proposal and suggest the 
following language. Please review this proposed note on use for 
crash worthiness instructions. Let us know if you have any 
suggested revisions or comments: 
+++ 

403.16 ISSUES ON CRASHWORTHINESS 
AND "ENHANCED INJURY" CLAIMS 

NOTE ON USE 

In 2011, the Legislature amended section 768.81, Florida Statutes, to state 
that in a products liability case where the plaintiff claims that a defect in the 
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product increased the injury, the defendant should be treated the same as all other 
defendants for the purposes of apportionment of fault. The legislative history states that 
the Legislature intended this amendment to overrule the decision in D 'Amario v. Ford 
Motor Co., 806 So. 2d 424 (Fla. 2001). See Ch. 2011-215, §2, Laws of Fla. As 
explained in the note on use to instruction 402.3, the summary of claims in a 
crashworthiness case should explain that the plaintiff claims to have sustained greater or 
additional injuries than would have been sustained if the product were not defective. 
Otherwise, the standard instructions applicable in other cases should be given in 
crashworthiness cases. 

+++ 

GOVERNMENT RULES. 
Laura presented her memo, which recommended against adopting an instruction on 
government rules. As explained in Laura's memo, the committee had published a 
proposed instruction on the government rules statute, section 768.1256, Florida States. 
Ultimately, the committee decided against recommending an instruction because the law 
was unsettled regarding whether the statute created a burden-shifting or a vanishing 
presumption. Laura researched this issue and there are still no cases clarifying what type 
of presumption the government rules statute creates. We unanimously agreed with 
Laura's recommendation not to propose an instruction on the government rules statute 
because the law remains unsettled regarding the type of presumption created by the 
statute. 

In the event the committee disagrees with our recommendation, we agreed on the 
language for a government rules instruction as proposed by Laura as "Option 2" on page 
8 of her memo. Laura started with the government rules instruction published by the 
committee on December 15, 2008 (which is in Appendix B to the products report). She 
revised this instruction because the statute also creates a presumption of defect or 
negligence when a product fails to comply with a government rule. In Option 2, Laura 
used two separate paragraphs to address (a) compliance; and (b) non-compliance with a 
government rule: 

+++ 

403.11INFERENCE OF PRODUCT DEFECT OR NEGLIGENCE 

a. Product that complied with government rules: 

If you find that (the product) complied with (describe applicable statute, 
code, rule, regulation or standard) at the time (the product) was [sold] (or] 
(delivered], you should presume that (the product) [was not defective][or] 
[(Defendant) was not negligent] unless (Claimant) proves by the greater weight 
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of the evidence that (the product) did not com ply with (describe applicable 
statute, code, rule, regulation or standard). You may consider this presumption 
together with all the facts and circumstances in evidence in determining 
whether [the product was defective] [or] [(Defendant) was negligent]. 

b. Product that does not comply with government rules: 

If you find that (the product) [failed to comply with] (describe applicable statute, 
code, rule, regulation or standard) at the time (the product) was [sold] [or] (delivered], 
you should presume that (the product) [was defective [or] [(Defendant) was negligent] 
unless (Defendant) proves by the greater weight of the evidence that (the product) 
complied with (describe applicable statute, code, rule, regulation or standard). You may 
consider this presumption together with all the facts and circumstances in evidence 
in determining whether [the product was defective] [or] [(Defendant) was negligent] 

+++ 

CASSIS! INFERENCES: 

Note 2 to instruction 403.11, Inference of Product Defect or Negligence, explains that 

under Cassisi v. Maytag Co., 396 So. 2d 1148 (Fla. 1st DCA 1981), an inference of defect 
arises when a product malfunctions during normal operations. The committee did not 
propose a specific instruction on Cassisi inferences. Note 2 states, "Pending further 
development in Florida law, the committee takes no position on the sufficiency of these 
instructions in cases in which the Cassisi inference applies." 

The Supreme Court asked for public comment regarding whether a government rules 
instruction was needed. At oral argument, one person specifically argued that a 
government rules instruction was needed. The Court has not suggested, in a request for 
public comment or at oral argument, that the committee should propose an instruction to 
address Cassisi. 

Laura researched this issue recently for one of her cases and the law remains unsettled 
regarding whether an instruction on a Cassisi inference is required. We reviewed the 
memo and Cassisi instruction Gary Farmer provided, which the committee had considered 
back in 2008. 

Our consensus was that the committee should continue to recommend that the Court 
not adopt a specific instruction on the Cassisi inference. However, Laura will update 
her research regarding whether any recent cases have addressed Cassisi inferences. 
I will review whether the committee had received public comments on the note on 
use declining to propose a Cassisi instruction. 

MISCELLANEOUS ISSUES 

INSTRUCTION 403.13, Preliminary Issue, and INSTRUCTION 403.14, Burden of Proof 

10/8/2012 



OCTOBER 25-26, 2012 PAGE 357

Page 4 of5 

on Preliminary Issue: We discussed Laura's e-mail on these instructions (dated 9/11/12). 
These instructions are closely related and need to be considered together. Laura explained 
that, as to instruction 403.13, the Supreme Court decision "rejects" the committee's 
proposal (page 4) and "refer[ s ]" it back to the committee "to make revisions consistent 
with the instructions preliminarily approved by the Court" (pages 4-5). The appendix to 
the decision states that instruction 403.13 is "reserved," which suggests that the Court 
intends our committee to keep working on this instruction. 

As to instruction 403.14, the opinion is inconsistent. The opinion both "preliminarily 
approves" this instruction and refers it back to the committee for further work. The 
appendix restates the version of instruction 403.14 proposed by the committee without any 
change. This suggests that the Court intended to preliminarily approve it. 

We discussed the fact that the Judge Barton had sought clarification from Clerk of Court 
Tom Hall on this issue in an e-mail, but we have not received a response. The Court's 
publication notic~, comments during oral argument, and decision do not give our 
committee an indication of the type of revisions, if any, intended by the Court. 

Laura suggested a slight revision to instruction 403.14 to make it more consistent with the 
language regarding burden of proof used throughout the reorganized book. There is some 
inconsistency in the reorganized book, but most of the instructions on the burden of proof 
begin the second paragraph with the phrase "However, if the greater weight" instead of 
"If, however, the greater weight ... " We felt that it is clearer to amend instruction 403.14 
to use the phrase "However, if the ... "This will make 403.14 consistent with the majority 
of the burden of proof instructions (see negligence instruction 40 1.17 as an example). 

+++ 

403.14 BURDEN OF PROOF ON PRELIMINARY ISSUE 

If the greater weight of the evidence does not support (claimant's) claim on this 
issue, then your verdict [on this issue] [on the claim of (claimant)] should be for 
(defendant) [and you should decide the other issues on (claimant's) claim]. 

H, howe, e1, However, if the greater weight of the evidence supports 
(claimant's) claim [on this issue], then you shall decide whether (the product) was 
defective [and also decide the other issues on (claimant's) claim]. 

NOTE ON USE FOR 403.14 

The bracketed language is for use if claimant makes alternative claim( s) of liability. 
+++ 

MODEL CHARGES AND VERDICT FORM: 
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We decided to get the committee's input on all our proposed revisions to the products 
instructions before drafting the model charges and verdict form. 

CONSISTENCY WITH REORGANIZED BOOK: 
Laura will continue to work with the drafting subcommittee to review all of the 
products instructions to make sure that they conform with the reorganized jury 
instruction book and any recent amendments to the instructions (Whitmore*, 
Vargas, Artigliere, Boyer). 

Rebecca Mercier Vargas, Esq. 
Board Certified Appellate Attorney 
Kreusler-Walsh, Compiani & Vargas, P.A. 
501 South Flagler Drive, Suite 503 
West Palm Beach, Florida 33401-5913 
Telephone: {561) 659-5455 
Facsimile: {561) 820-8762 
rvargas@kwcvpa.com 
www .kwcvpa.com 

CONFIDENTIALITY NOTICE: This email message, including any attachments, is a confidential attorney-client 
communication. If you are not the intended recipient, please contact me and destroy all copies of the original 
message and attachments. 
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MEMORANDUM 

TO: Products liability subcommittee 
FROM: Defect drafting team: Rebecca Vargas, Laura Whitmore, Gary Fox 

September 9, 20 12 DATE: 
RE: Definition of design defect in product instructions: 403.7, 403.15, 

403.18 

****************************************************************** 

Our drafting group was assigned the task of drafting the revisions to the 

definition of strict liability in instruction 403.7 in accord with the Supreme Court's 

decision. We also considered how the definition of defect impacted instruction 

403.15, which lists the statement of the issues, and instruction 408.18, which lists 

affirmative defenses. Although the Supreme Court preliminary approved 

instructions 403.15 and 403.18, we wanted to make sure that all three instructions 

are consistent. The drafting group circulated drafts by e-mail and Whitmore and 

Vargas met by phone to discuss these issues. 

A. Discussion of this issue at oral argument. 

As a brief background, after this committee submitted the products liability 

report, the Supreme Court sua sponte identified several issues that required further 

discussion. The Court asked for public comments on several issues, including how 

to define strict liability: 
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Proposal #8 - Eliminate standard instructions PL4, 
PLS, PLS Notes On Use and Comment, and add 
instruction 403.7, Strict Liability 

Comments are sought including, but not limited to: (1) 
whether the proposal merges multiple theories of 
liability that are different; (2) whether the proposal 
addresses or should address the issue of foreseeable 
bystanders; (3) whether the Notes on Use to the 
instruction should comment on risk/benefit analysis; 
and ( 4) whether the proposal should address the 
distinction between strict liability and negligence 

Sixteen people submitted comments on proposal #8. The committee 

responded that the concerns raised in the comments had been previously 

considered during the drafting process. Since the membership of the committee 

had changed substantially since the report was submitted, it was impractical to 

reopen discussions. 

During the oral argument, several justices expressed concern that the 

committee's proposed instruction 403.7 was confusing because it combined the 

definitions for a manufacturing defect (PL 4) and design defect (PL 5). Justices 

Lewis, Quince, Pariente and Canady all asked questions regarding the wisdom of 

combining these instructions. 
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Our former member Larry Stewart argued for the plaintiffs bar and agreed 

that the risk/benefit test never applies to manufacturing defect cases. Mr. Stewart 

agreed that the Court could give separate definitions of manufacturing defect and 

design defect, as had been done in PL 4 and 5. Our former committee member 

Wendy Lumish agreed on behalf of the defense bar that it was a mistake to 

combine these instructions. 

There was also substantial discussion during the argument on whether the 

definition of strict liability in 403.7 should include the risk/benefit test, the 

consumer expectations test, or both. The Court also discussed whether the 

risk/benefit test should be considered an element of the plaintiffs claim in 

instruction 403.7 or an affirmative defense in instruction 403.18. 

Larry Stewart argued that the risk/benefit test and the Restatement (Third) of 

Torts have not been adopted by any Florida court. Justice Pariente's questions 

suggested she agreed with this, but felt that this issue would be better decided in an 

actual case and controversy. She warned that removing the risk/benefit test from 

the definition of defect would change the law substantially. 
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Wendy Lumish argued that the risk/benefit test should be retained. While 

Ms. Lumish agreed that no case directly held that the risk/benefit test is an 

element, she cited several cases as support: Agrofollajes, S.A. v. E.I. DuPont de 

Nemours & Co., Inc., 48 So. 3d 976, 997 (Fla. 3d DCA 2010), Force v. Ford Motor 

Co., 879 So.2d 103, 107 (Fla. 5th DCA 2004), and Radiation Technology, Inc. v. 

Ware Constr. Co., 445 So. 2d 329 (Fla. 1983). 

B. The Court's decision 

The Supreme Court's majority decision rejected instruction 403.7 and 

referred it back to the committee "to make revisions consistent with the 

instructions preliminarily approved by the Court" as set forth in the appendix (Op. 

4-5). Interestingly, the Court revised the committee's proposed instruction 403.7 

in several respects. First, the committee had proposed a single definition of defect 

that applied to both manufacturing and design defects. The Court provided 

separate definitions of design and manufacturing defects, which is consistent with 

former PL 4 and 5. 

Second, the committee's proposed 403.7 had included both the risk/benefit 

and ordinary consumer tests for defect. In note on use 3, the committee explained 

that both of these tests had been included in PL 5 and, pending further 
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development in the law, "the committee takes no position on whether the 

risk/benefit test is a standard for product defect that should be included in 

instruction 403.7 or an affirmative defense under instruction 403.18." In the 

version of 403.7 included in the Court's appendix, the Court deleted the 

risk/benefit test from the definition of defect. 

Two other instructions that the Court preliminarily approved shed some light 

on the definition of defect--the statement of issues in 403.15 and the affirmative 

defenses in 403.18. The committee framed the issues for the jury in 403.15d in 

terms of three tests: manufacturing defect, ordinary consumer, and risk/benefit. 

When the Court preliminarily approved instruction 403 .15d, it deleted the 

risk/benefit test. 

In 403 .18b, the instruction on affirmative defenses, the committee proposed 

listing the "risk/benefit defense," which is "whether, on balance, the [benefits] 

[or] [value] of (the product) outweigh the risks or danger connected with its 

use." The note on use stated that the defendant may be entitled to an instruction on 

an affirmative defense based on the risk/benefit test. The note states, "Pending 

further development in the law, the committee takes no position on whether the 

risk/benefit test is a standard for product defect that should be included in 
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instruction 403.7 or an affirmative defense under instruction 403.18." The 

Supreme Court preliminarily approved this instruction and note on use. 

Justice Pariente wrote a concurring opinion to give guidance to this 

committee. She suggested that "the definitions of manufacturing defect and design 

defect [in 403. 7] should be kept separate in order to avoid confusion." She pointed 

out that the proposed committee note correctly states that the risk/benefit test does 

not apply in cases involving an unintended manufacturing defect. 

Justice Pariente's concurrence also contains a helpful discussion of the 

unsettled state of the law regarding whether the definition of a design defect: 

Because this Court has not yet determined that 
issue and the definition of design defect is in a state of 
flux in Florida, I agree that the best course of action is to 
retain the current instructions on design defect, which 
have been in use since the 1980s, until this Court can 
reach a definitive substantive decision on this issue, 
including whether to adopt the Restatement (Third) of 
Torts regarding the definition of design defect. That 
decision should be made in the context of a case or 
controversy and not through an amendment to the jury 
instructions. 

(J. Pariente concurring op., p. 10). Justice Pariente's point is well-taken. 

C. Scope of the revisions needed. 
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Judge Barton spoke with Tom Hall, the Clerk of the Florida Supreme Court, 

to get clarification on the scope of the revisions contemplated in the decision. 

Following this, in June 2012, Judge Barton, sent an e-mail to Clerk Hall requesting 

clarification on several issues, including the following: 

1. According to the May 18, 2012 Corrected 
Opinion ("Opinion"), Sections 403.1 0 and 403.15 
proposed in Report No. 09-10 ("the Report") were 
preliminarily approved as proposed, but those two 
sections contained in the Appendix to the Opinion have 
been modified. Conversely, the Opinion indicates that 
section 403.18 is approved as modified, but Section 
403.18 contained in the Appendix does not appear to 
modify the Committee's proposal contained in the 
Report. Should the Committee infer that Sections 
403.10, 403.15 and 403.18 contained in the appendix to 
the Opinion are what the Court approved? 

* * * 
4. The Committee in Sections 403.7 and 403.15(d) 
submitted essentially the same description of strict 
liability. The Court in its opinion rejected Section 403.7 
but preliminarily approved Section 403 .15( d). Should 
the Committee revise both sections, or should the 
Committee revise Section 403.7 based on the language 
contained in Section 403 .15( d)? 

The committee has not received a response to this e-mail. 

The drafting committee debated the scope of the revisions to instruction 403.7 

intended by the Court. The decision itself does not state it is rejecting the 

risk/benefit test, which might be expected if the Court intended this type of major 
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change from the existing instructions. The instructions preliminarily approved by 

the Court appear to be in conflict. On one hand, the Court preliminarily approved 

both instructions 403 .15d and 403 .18b, which do not list the risk/benefit test as an 

element. On the other hand, the Court also preliminarily approved the note on use 

to instruction 403 .18b, which states that the instructions take no position on 

whether the risk/benefit test is an element or affirmative defense. 

Justice Pariente raised a good point in the oral argument and in her concurring 

opinion that the risk/benefit test has been part of the jury instructions for 25 years. 

Historically, the role of the jury instructions committee has not included making 

new law. These substantive issues are typically settled in the context of a case or 

controversy. 

In addition, cases decided after the committee filed its initial report hold that 

the risk/benefit test applies to design defect cases. See Union Carbide Corp. v. 

Aubin, __ So. 3d_, 2012 WL 3587127 (Fla. 3d DCA Aug. 22, 2012) (revised 

on motions for rehearing or certification); Agrofollajes, S.A. v. E.l. DuPont de 

Nemours & Co., Inc., 48 So. 3d 976, 997 (Fla. 3d DCA 2010). The committee 

note cited several cases that had recognized the consumer expectation test: 

McConnell v. Union Carbide Corp., 937 So.2d 148, 151 n.4 (Fla. 4th DCA 2006); 
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Force v. Ford Motor Co., 879 So.2d 103, 107 (Fla. 5th DCA 2004); Adams v. G. 

D. Searle & Co., 576 So.2d 728, 733 (Fla. 2d DCA 1991); Cassisi v. Maytag Co., 

396 So.2d 1140, 1145-46 (Fla. 1st DCA 1981). 

Several members of the public who filed comments disagreed with this note 

and cited the new Agrofollajes decision from the Third District. The decision in 

Agrofollajes adopted the definition of defect found in the Restatement (Third) of 

Torts, Products liability. The decision held that reversible error occurred because 

the jury was instructed on the ordinary consumer test in a design defect case. 

Instead, the jury should have been instructed on only the risk/benefit test. 

Several justices expressed concern at the oral argument that the committee 

had not fully considered the public comments, including on whether the instruction 

and note should specifically address the risk/benefit test. Given this recent 

precedent from the Third District requiring the risk/benefit test, it seems premature 

to delete the risk/benefit test from instruction 403.7. As Justice Pariente suggested, 

the courts should resolve this issue in the context of a case or controversy. 

The drafting committee also e-mailed Larry Stewart, who was instrumental 

role in submitting the original report to the Court. Mr. Stewart interprets the 

9 



OCTOBER 25-26, 2012 PAGE 368

Supreme Court decision as directing the committee to define defect in 403.7 using 

the language found in former instructions PL 4 and 5. He believes that the Court's 

failure to direct the committee to make a similar change to instruction 403 .15d was 

an oversight. 

D. Recommendations 

We recommend using the language of instruction 403.7 found in the appendix 

to the Supreme Court's decision as a starting point. The committee should make 

the following revisions: 

1. Separate the definitions of manufacturing defect and design defect, 

similar to former instructions PL 4 and PL 5. 

2. Use both the consumer expectations and risk/benefit tests to define 

product defect, using the language found in former instructions PL 4 and PL 5. 

Update the notes on use to include recent decisions on the test for defect. 

3. Revise instruction 403 .15d, issues on the claim, consistent with the 

revisions to instruction 403.7. 

4. No changes are needed to instruction 403.18, stating that the defendant 

may be entitled to an instruction on the risk/benefit test as an affirmative defense. 
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The suggested revisions to instructions 403.7 and 403.15 began with the 
language found in the appendix to the Court's decision with all red-lining 

removed. All underlined/strike-through text shows changes from the version 
in the Court's appendix) 

403.7 

a. Manufacturing defect 

STRICT LIABILITY 
(Reserved) 

A product is defective if from a manufacturing defect if it is in a 
condition unreasonably dangerous to [the user] [a person in the vicinity of the 
product] 'vhen it leaves the passessian af the [manufaetuFeF] [selleF) 
[distFillutaF] [supplieF] [impaFteF] [defendant] and the product is expected to 
and does reaches the user or consumer without substantial change affecting 
that condition. 

A product is unreasonably dangerous because of a manufacturing defect 
if it does not conform to its intended design and fails to perform as safely as 
the intended design would have performed. 

b. Design defect 

A product is defective from a design defect if it is in a condition 
unreasonably dangerous to [the user] [a person in the vicinity of the product] 
and the product is expected to and does reach the user without substantial 
change affecting that condition. 

A product is unreasonably dangerous because of its design if [the product 
fails to perform as safely as an ordinary consumer would expect when used as 
intended or when used in a manner reasonably foreseeable by the 
[manufacturer] [seller] (distributor] [supplier] [importer]] [or] [the risk of 
danger in the design outweighs the benefits]. 

11 
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NOTESONUSE 

1. A claimant is not required to plead or prove whether the defect in the 
product came from its manufacture or design. Ford Motor Co. v. Hill, 404 So.2d 
1049 (Fla. 1981 ); McConnell v. Union Carbide Corp., 93 7 So.2d 148 (Fla. 4th 
DCA 2006). In cases involving a claim of a manufacturing defect in the product, 
to clarify the issue for the jury, this instruction can be modified by adding the 
follo'Ning laB:guage in the second paragraph after "if [the product": '\vas not built 
according to its intended design [or] because the product .... " The risk/benefit test 
does not apply in cases involving claims of manufacturing defect. See Cassisi v. 
Maytag Co., 396 So.2d 1140, 1146 (Fla. 1st DCA 1981). 

2. Foreseeability of injured bystander. Strict liability applies to all 
foreseeable bystanders. When the injured person is a bystander, use the language 
"a person in the vicinity of the product" instead of "the user." Strict liability does 
not depend on whether the defendant foresaw the particular bystander's presence. 
See West v. Caterpillar Tractor Co. Inc., 336 So.2d 80, 89 (Fla. 1976) ("Injury to a 
bystander is often feasible. A restriction of the doctrine to the users and consumers 
would have to rest on the vestige of the disappearing privity requirement."). See 
also Sanchez v. Hussey Seating Co., 698 So.2d 1326 (Fla. 1st DCA 1997). When 
there is an issue regarding whether the presence of bystanders was foreseeable, 
additional instructions may be needed. 

3. This instruction retains the consumer expectations test and the 
risk/benefit test for product defect, both of which previously appeared in PL 5. 
Florida recognizes the consumer expectations test. See McConnell v. Union 
Carbide Corp., 937 So.2d 148, 151 n.4 (Fla. 4th DCA 2006); Force v. Ford Motor 
Co., 879 So.2d 103, 107 (Fla. 5th DCA 2004); Adams v. G. D. Searle & Co., 576 
So.2d 728, 733 (Fla. 2d DCA 1991); Cassisi v. Maytag Co., 396 So.2d 1140, 
1145-46 (Fla. 1st DCA 1981 ). Other decisions have relied upon the RESTATEMENT 
(THIRD) OF TORTS: Products Liability to define a product defect. See Union 
Carbide Corp. v. Aubin, So. 3d , 2012 WL 3587127 (Fla. 3d DCA Aug. 
22, 2012) (revised on motions for rehearing or certification); Agrofollajes. S.A. v. 
E.L DuPont de Nemours & Co .. Inc., 48 So. 3d 976, 997 (Fla. 3d DCA 2010). One 
decision held that in a design defect case, the jury should be instructed only on the 
risk/benefit test and not the ordinary consumer test. See Agrofollajes,, 48 So. 3d at 
997. Pending further development in the law, the committee takes no position on 
whether the risk/benefit test is a standard for product defect that should be included 
in instruction 403.7 or an affirmative defense under instruction 403.18. The 
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risk/benefit instruction is provided in both this instruction and the defense 
instruction, 403.18, to illustrate how it is used in either case. See Instruction 
403 .18(b) and the corresponding Note on Use. If a court determines that the 
risk/benefit test is a test for product defect, the committee takes no position on 
whether both the consumer expectations and risk/benefit tests should be given 
alternatively or together. 

4. In Force v. Ford Motor Co., 879 So.2d 103, 107 (Fla. 5th DCA 2004), 
the parties agreed to a risk/benefit instruction based on section 2(b) of the 
RESTATEMENT (THIRD) OF TORTS, Products Liability. The decision in Force did 
not directly address correctness of these instructions. Florida has not adopted this 
provision of RESTATE~te~T (TI HRD) OF TORTS, :Prod'blets Liability. Liggett Group 
Inc. v. Davis, 973 So.2d 467 (Fla. 4th DC1A.t 2008); eertifying question, 973 So.2d 
684 (Fla. 4th DCl\ 2008); diseharging jurisdietion, _ So.2d _, 33 FLW 8963 
(Fla. 2008). See also Foree at 107. As discussed above in note 3, pending further 
development in the law, the committee takes no position on this issue. While the 
eommittee has eited I£eFee in other eonte:>rts, it does not approve the risk/benefit 
instruetion that is set forth in FeFCe. 

5. When strict liability and negligence claims are tried together, to clarify 
differences between them it may be necessary to add language to the strict liability 
instructions to the effect that a product is defective if unreasonably dangerous even 
though the seller has exercised all possible care in the preparation and sale of the 
product. RESTATEMENT (SECOND) TORTS, § 402A(2)(a). 

6. See instruction 403.13 when a distributor, importer, or intermediate 
seller never had physical possession of the product but nevertheless played a role 
in placing the product into the chain of distribution. 

13 
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403.15 ISSUES ON MAIN CLAIM 

The [next] issues you must decide on (claimant's) claim against 
(defendant) are: 

d Strict Liability -- Manufacturing Defect: 

whether (the product) [was not built according to its intended design and 
thereby failed to perform as safely as the intended design would have 
performed] fand] (er] ((the product) failed te perferm as safely as an erdinaey 
eansumer wauld expeet "'hen used as intended er in a manner reasenallly 
fereseeallle lly the manufaeturer] (aF] (the risl{ ef danger in the design 
outweighed the 'benefits] and (the product) reached (claimant) without 
substantial change affecting the condition in which it was sold and, if so, 
whether that failure was a legal cause of the [loss] [injury] [or] [damage] to 
(claimant, decedent, or person for whose injury claim is made). 

e. Strict Liability-- Design Defect.· 

whether [(the product) failed to perform as safely as an ordinary 
consumer would expect when used as intended or in a manner reasonably 
foreseeable by the manufacturer] [and] [or] [the risk of danger in the design 
of the product outweighs the benefits of the product] and (the product) reached 
(claimant without substantial change affecting the condition in which it was 
sold and, if so, whether that failure was a legal cause of the [loss] [injury] or 
[damage] to (claimant, decedent, or person for whose injury claim is made). 

f e. Strict Liability- Failure to Warn: 

whether the foreseeable risks of harm from (the product) could have been 
reduced or avoided by providing reasonable instructions or warnings and the 
failure to provide those warnings made (the product) unreasonably dangerous 
and, if so, whether that failure was a legal cause of the [loss] [injury] [or] 
[damage] to (claimant, decedent, or person for whose injury claim is made). 

gf Negligence: 
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whether (defendant) was negligent in (describe alleged negligence), and, if 
so, whether that was a legal cause of the [loss) [injury) [or] [damage) to 
(claimant, decedent, or person for whose injury claim is made). 

f1g. Negligent Failure to Warn: 

whether (defendant) negligently failed to warn about particular risks 
involved in the use of (the product), and, if so, whether that failure to warn was 
a legal cause of the [loss] [injury) [or] [damage] to (claimant, decedent, or 
person for whose injury claim is made). 
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Memo to: Products Liability Sub-Sub-Committee on Crashworthiness 
Liz Russo From: 

Date: August 27, 2012 
Re: Draft instructions for claims based on lack of crashworthiness 

Dear John and Ralph -

After mulling this over some and coming up with some places where crashworthiness 
claims could be discussed in the jury instructions (as discussed in a section below), I am 
not entirely convinced that there should be special instructions on this subject. The 2011 
Legislative was very clear about overruling D 'A mario, and seemingly in the sense of 
treating an enhanced injury/crashworthiness defendant like any other defendant in the 
suit. The Session Law notes to the 2011 amendment to §768.81, Fla. Stat. included the 
following section: 

Section 2. The Legislature intends that this act be applied retroactively and 
overrule D 'A mario v. Ford Motor Co., 806 So. 2d 424 (Fla. 2001 ), which 
adopted what the Florida Supreme Court acknowledged to be a minority 
view. That minority view fails to apportion fault for damages consistent 
with Florida's statutory comparative fault system, codified in s. 768.81, 
Florida Statutes, and leads to inequitable and unfair results, regardless of 
the damages sought in the litigation. The Legislature finds that, in a 
products liability action as defined in this act, fault should be apportioned 
among all responsible persons. 

Ch. 2011-215, §2, Laws ofFla. 

The pertinent portions of the actual amendments to the statute first supply the 
following definitions pertinent to crashworthiness: 

(1) Definitions.--As used in this section, the term: 

(a) "Accident" means the events and actions that relate to the incident as 
w.eU.~s $os~ .~yen~s and actions that relate to the alleged defect or injuries, 
includiti~feiilianc~d injUries. 
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* * * 

(c) "Negligence action" means, without limitation, a civil action for 
damages based upon a theory of negligence, strict liability, products 
liability, professional malpractice whether couched in terms of contract or 
tort, or breach of warranty and like theories. The substance of an action, not 
conclusory terms used by a party, determines whether an action is a 
negligence action. 

(d) "Products liability action" means a civil action based upon a theory of 
strict liability, negligence, breach of warranty, nuisance, or similar theories 
for damages caused by the manufacture, construction, design, formulation, 
installation, preparation, or assembly of a product. The term includes an 
action allegi~g that injuries received by a claimant i~ an accident were 
great~r J~a~.~ the Jnjurie~ th~ claimant would have received but for a 
defe_ctiye:-pr9duct. The substance of an action, not the conclusory terms 
used by a party, determines whether an action is a products liability action. 

§768.81(l)(a), (b), and (d). 

The substantive section on apportionment now reads: 

(3) Apportionment of damages.--In a negligence action, the court shall 
enter judgment against each party liable on the basis of such party's 
percentage of fault and not on the basis of the doctrine of joint and several 
liability. 

(a) 1. In order to allocate any or all fault to a nonparty, a defendant must 
affirmatively plead the fault of a nonparty and, absent a showing of 
good cause, identify the nonparty, if known, or describe the nonparty 
as specifically as practicable, either by motion or in the initial 
responsive pleading when defenses are first presented, subject to 
amendment any time before trial in accordance with the Florida Rules 
of Civil Procedure. 

2. In order to allocate any or all fault to a nonparty and include the 
named or unnamed nonparty on the verdict form for purposes of 
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apportioning damages, a defendant must prove at trial, by a 
preponderance of the evidence, the fault of the nonparty in causing the 
plaintiffs injuries. 

(b) _:In ~fpr.()ducts liability. action. alleging that inj~ries_ received by a 
claiina)ltin an;ac~ideittwere enhanced .by a defective product, the 
tri~t 9.f fac(slt~ll consider the fault of all persons who contributed 

§768.81(3). 

y • -· -

to the · accid~nt when apportioning fault between or among them. 
The jury shall be appropriately instructed by the trial judge on 
the·· app_ortionment of fault in products liability actions where 

. . 

th~r~. are· allegations that the injuries received by the claimant in 
an accident -were . enh_anced by a defective product. The rules of 
evidence apply to these actions. 

It seems to me that the point of these amendments is to make sure that 
crashworthiness defendants are to be treated just like any other defendant, and that fault 
is to be apportioned amongst defendants with all having equal footing. Thus, the 
statement in §768.81(3)(b) above that: "The jury shall be appropriately instructed by the 
trial judge on the apportionment of fault in products liability actions where there are 
allegations that the injuries received by the claimant in an accident were enhanced by a 
defective product" seems less directed to requiring a special instruction be devised for 
crashworthiness defendants than to say that a regular apportionment of fault instruction is 
to be given. [Of course, we do not currently have a regular apportionment of fault 
instruction for products liability actions, but the Legislature was clear that a products 
liability action is a negligence action, so the idea would be that a regular negligence 
apportionment instruction is to be given]. 

I know that we are not going through this exercise of trying to devise a crashworthiness 
jury instruction because we think that the Legislature has told us to do so, and therefore it 
is not of paramount importance what the Legislature may have meant by including the 
"the jury shall be appropriately instructed" sentence in the statute. But, in looking at the 
entirety of the Legislature's changes to §768.81, I am fairly convinced that the accent in 
this sentence is on the "appropriately instructed by the trial judge on the apportionment 
of fault in products liability actions," rather than on the "appropriately instructed," as in 
have a special instruction describing the crashworthiness defendant and/or the basis for 
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its liability. 

So, I toss out for your consideration the idea that maybe what should happen under 
the statute is that a crashworthiness defendant should just be treated like any other 
negligence defendant, without calling any particular attention to its status as a 
crashworthiness defendant or to why a crashworthiness defendant is considered liable 
even though it did not cause the accident. It may be that a jury would not think that much 
of it if the parties at trial have presented evidence as to who was at fault for the accident 
right alongside of evidence as to how the vehicle design contributed to the severity of the 
injuries, and then simply asked to plop down their percentage of fault findings without 
further explanation. 

Every attempt to explain why crashworthiness defendants should be treated the same 
as the other defendants is like defending a negative. By saying, you, members of the jury, 
should just think of this crashworthiness defendant the same as the other defendants when 
you are apportioning fault, might (a) make the jurors think "and why wouldn't we?, 
and/or (b) require such a convoluted explanation of the concept of "enhanced injury" 
claims that the Legislature's point is defeated. 

It was, after all, D 'A mario that insisted that crashworthiness defendants were different 
for apportionment purposes, for evidentiary purposes (like relevance), etc. The 
Legislature is now insisting that no, they are not different. So, trying to tell a jury about 
crashworthiness defendants almost requires a history of how we used to make a 
distinction because of these old cases Evancho/D 'Amario cases, but they are not good 
law anymore, so . . . Doesn't seem like it could ever be proper fodder for jury 
instructions. 

Maybe I am just being nutty about this, but that was kind of how it was striking me as I 
tried to come up with instructions. 

That said, I set out next the possible places that I saw that crashworthiness concepts 
might go or that we could we could make changes or additions. I went through the 
instructions in order, considering possible spots where we might conceptually try to tell 
the jury something about crashworthiness, so I go through in order below. 

* * * * * * * * * 
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401.2 SUMMARY OF CLAIMS 

The claims [and defenses] in this case are as follows. 
(Claimant) claims that (defendant) was negligent in 
(describe alleged negligence) which caused [him] [her] 
harm. 

It seemed that we could give a brief description of a crashworthiness claim under 40 1.2. 
Maybe something like this: 

The claims [and defenses] in this case are as follows. 
(Claimant) claims that (defendant) Ford Motor Company was 
negligent in designing its product the Ford Bronco, which 
caused claimant to sustain greater injuries in the accident. 

That would not be an actual change to the instructions, because we don't give examples 
of how you describe the negligence of given defendants. 

Back when we had product liability instructions, another description of the claim could 
have been: 

The claims [and defenses] in this case are as follows. 
(Claimant) claims that the design of (defendant) Ford Motor 
Company's product the Ford Bronco was defective, which 
caused claimant to sustain greater injuries in the accident 

But again, these would just be a place that crashworthiness claims could be described. It 
doesn't assist much with the task of "drafting a crash worthiness instruction." 

****************************************************************** 

401.4 NEGLIGENCE 

Negligence is the failure to use reasonable care, which is 
the care that a reasonably careful person would use under 
like circumstances. Negligence is doing something that a 
reasonably careful person would not do under like 
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circumstances or failing to do something that a reasonably 
careful person would do under like circumstances. 

This negligence instruction was the next possible place to consider whether something 
special could be said to address crashworthiness. I don't see making any changes here. 

It is just as easy to argue a crashworthiness theory under the standard negligence 
instruction as any other negligence theory. 

I think the same thing is true, by the by, about arguing lack of crash worthiness as a 
product defect. Whatever the definition of design defect is going to end up (Restatement 
Second - as the Supreme Court says, or Restatement Third, as the Third District currently 
says), any plaintiffs' lawyers worth their salt can fit the claimed defect into whatever the 
selected verbiage is. 

************************************************************************ 

401.12 LEGAL CAUSE 

a. Legal cause generally: 

Negligence is a legal cause of [loss] [injury] [or] [damage] 
if it directly and in natural and continuous sequence 
produces or contributes substantially to producing such 
[loss] [injury] [or] [damage], so that it can reasonably be 
said that, but for the negligence, the [loss] [injury] [or] 
[damage] would not have occurred. 

b. Concurring cause: 

In order to be regarded as a legal cause of [loss] [injury] 
[or] [damage] negligence need not be the only cause. 
Negligence may be a legal cause of [loss] [injury] [or] 
[damage] even though it operates in combination with [the 
act of another] [some natural cause] [or] [some other 
cause] if the negligence contributes substantially to 
producing such [loss] [injury] [or] [damage]. 
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c. Intervening cause: 

Do not use the bracketed first sentence if this instruction 
is preceded by the instruction on concurring cause:* 

*[In order to be regarded as a legal cause of [loss] [injury] 
[or] [damage], negligence need not be its only cause.] 
Negligence may also be a legal cause of [loss] [injury] [or] 
[damage] even though it operates in combination with [the 
act of another] [some natural cause] [or] [some other 
cause] occurring after the negligence occurs if [such other 
cause was itself reasonably foreseeable and the negligence 
contributes substantially to producing such [loss] [injury] 
[or] [damage]] [or] [the resulting [loss] [injury] [or] 
[damage] was a reasonably foreseeable consequence of the 
negligence and the negligence contributes substantially to 
producing it]. 

Legal cause was the next possible slot. But, here, too, it seems to me that the 
Intervening Cause instruction is sufficient unto the day. Because while the enhanced 
injuries occur after the negligence of the vehicle operators', the negligence in product 
design comes before the accident happens. And the crashworthiness theory is all about 
being able to foresee that your motor vehicle products may get into crashes, so how do 
you make them not cause worse injuries to occupants. 

We could conceivably try either to come up with a whole new "preceding cause" 
paragraph, or to modify the "intervening cause" instruction, albeit by riding a tad 
roughshod over its actual origins. I doubt that either of these ideas will be well received. 

The £ega£ &~we instruction is so sacrosanct. I tried fooling around with those 
modifications, but they really do not work, given that the crashworthiness defendant's 
negligence actually precedes that of the drivers. 

****************************************** 
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401.18 ISSUES ON PLAINTIFF'S CLAIM- GENERAL 
NEGLIGENCE 

The [next] issues you must decide on (claimant's) claim 
against (defendant) are: 

a. Negligence, generally: 

whether (defendant) was negligent in (describe alleged 
negligence), and, if so, whether that negligence was a legal 
cause of the [loss] [injury] [or] [damage] to (claimant, 
decedent, or person for whose injury claim is made). 

b. Two drivers' negligence: 

whether (defendant) or (defendant) was negligent or 
whether both were negligent in operating the vehicles, 
and, if so, whether that negligence was a legal cause of 
[loss] [injury] [or] [damage] to (claimant, decedent, or 
person for whose injury claim is made). 

The 401.18 Issues on Plaintifrs Claim is a place where the crashworthiness concept 
will have to be included, with something along these lines: 

whether (defendant) was negligent in operating his vehicle, 
whether (defendant) Ford Motor was negligent in designing 
its vehicle, or whether both were negligent, and, if so, 
whether that negligence was a legal cause of [loss] [injury] 
[or] [damage] to (claimant, decedent, or person for whose 
injury claim is made). 

This does not result in a jury instruction or in any modifications to the current 
instructions and notes on use as we don't give examples to 401.18. 

*********************************************** 
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401.22 DEFENSE ISSUES 

*** 

f. Apportionment of fault: 

whether (identify additional person(s) or entit(y) (ies)) 
[was] [were] also [negligent] [(specify other type of 
conduct)]; and, if so, whether that [negligence] [fault] 
[responsibility] was a contributing legal cause of [loss] 
[injury] [or] [damage] to (claimant, decedent or person 
for whose injury claim is made). 

NOTE ON USE FOR 40 1.22f 

See F.S. 768.81 (1993); Fabre v. Marin, 623 So.2d 1182 
(Fla. 1993). In most cases, use of the term "negligence" 
will be appropriate. If another type of fault is at issue, it 
may be necessary to modify the instruction and the 
verdict form accordingly. In strict liability cases, the term 
"responsibility" may be the most appropriate descriptive 
term. 

401.22 is the actual apportionment instruction that we already have. It seems to be 
fine without modification. Changing the Note on Use to refer to §768.81 (2011) rather 
than §768.81 (1993) may, without more, be the most expedient way of implementing the 
Legislature's intent of treating those at fault for a vehicle accident as being in pari delicto 
with a crashworthiness defendant 

******************************************************* 

I then also thought about whether there was something we could do with the 
Legislature's definition of "accident" in combination with only other place where they 
used the word, which would give us these two sections to work with: 
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[The term] "accident" means the events and actions that relate 
to the incident as well as those events and actions that relate 
to the alleged defect or injuries, including enhanced injuries. 

In a products liability action alleging that injuries received by 
a claimant in an accident were enhanced by a defective 
product, the trier of fact shall consider the fault of all persons 
who contributed to the accident when apportioning fault 
between or among them. The jury shall be appropriately 
instructed by the trial judge on the apportionment of fault in 
products liability actions where there are allegations that the 
injuries received by the claimant in an accident were 
enhanced by a defective product. 

I am sure you two will be more creative than I am being, but I was uninspired by either of 
these provisions as potential jury instructions. I thought about a preemptive instruction as 
to the meaning of accident, but that in tum would require a definition of "enhanced 
injuries." Too sticky wickets. 

When you make your findings as to the fault of the parties on 
your verdict form, you will determine the percentage of fault, 
if any, of each defendant [or "party," if comparative 
negligence is an issue] that contributed to the accident. 
"Accident" means the events and actions that relate to the 
incident as well as those events and actions that relate to the 
alleged defect or injuries, including enhanced injuries 
[injuries that were caused or made worse by negligent design 
of a vehicle] . 

Unclear and unwieldy, in my opinion. 

*********************************************** 

Tapped out of ideas as to instructions. It may be that doing a Model Instruction will be 
better able to do the trick. I'll try that, too, but not just this minute. 

Liz 
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Debra Gregory 

From: Kest, John [ctjujk1 @ocnjcc.org] 

Sent: Monday, September 10, 2012 11:13 AM 

To: Elizabeth Russo; skywayra tds.net; Baggot, Brian 

Cc: Rebecca Mercier-Vargas 

Subject: RE: Crashworthiness 

Liz, Ralph and Brian, 

My jury finally went out to deliberate, so I have a few minutes to revisit the 
crashworthiness instruction project before they come back. Once again, Liz, great job. 

Page 1 of3 

I still tend to believe, as Liz suggests and as I believe Ralph has said, that we may not 
need a "whole set of instructions" on crashworthiness and enhanced injuries in light of the 
legislative change. If the stated legislative intent is to treat enhanced injuries as part of the whole 
injury and simply apportion it by percentage amongst the various parties, and non-parties, the 
concept is relatively straightforward. 

However, I am troubled about the phrase "[t]he jury shall be appropriately instructed by 
the trial judge on apportionment of fault in products liability actions .... " It seems pretty clear 
that trial judges are being told to do something specific in crash worthiness cases, over and above 
what is given in standard instructions. It may be as simple as setting forth clearly that enhanced 
injuries are to be treated by simply apportioning out responsibility - as in a note on use -- or it 
may require more detailed treatment. Conversely, to treat it too specifically or to create special 
instructions is sending the message to the jury, and the attorneys, that crash worthiness cases are 
different and are to be treated differently hence the need for separate instructions. 

Having gone through this utterly circular reasoning, I keep coming back to the thought 
that maybe some simply minor modifications or additions to the instruction is the best. For the 
lay jury, crashworthiness is a foreign concept. Maybe a simple instruction in the definition 
section (such as adopting the statutory definition in part) setting out some explanation of 
products liability and crashworthiness might be helpful. Liz has some of this in her suggestions 
to 401.2. 

Liz seems to take a little issue with, what I read as, why worry at all as the jury would 
understand that one would apportion to the manufacturer anyway without being so told. Liz, 
maybe I am reading you memo wrong. My experience both in practice and on the bench is that 
jurors are perceptive, but may miss some concepts such as enhanced injury. For example, when 
I have a drunk driver run a car off the road which rolls over and the passenger is badly injured 
and/or killed, the jury has trouble with enhanced injury which was caused by negligent 
manufacturing and just looks to the drunk driver. 

I do have some concern about 401.12. Enhanced injury in a crash worthiness case usually 
results from actions taken or not taken BEFORE the negligence of the active tortfeasor occurred. 
Each of the sub parts deal with "caused at the time," "concurrently caused" or "subsequent 
cause." This is the one area I think we may need to consider a subsection (d) on enhanced 
injury resulting from actions that occurred before the active tortfeasor' s negligence - "Liz" term 
="preceding cause." I do think it would be helpful to consider adding a sub (d). I would not 
want to play with (a), (b), (c) because as Liz notes they are "sacrosanct." 
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I agree that under 401.18 some basic language could be included to the "cafeteria list" to make it 
easier for practitioners. I also agree that the body of 401.22 really does not need modification. It 
appears to say what the legislature wants as it is presently constructed. 

Sorry about the rambling. I have to get back to some emergency hearings and do not know when 
I can get back to this. Unfortunately, I am not going to be able to be on the telephone meeting on 
Thursday at noon as I am teaching a brown bag lunch to 75 attorneys at that time. 

John 

John Marshall Kest 
Circuit Judge, Ninth Judicial Circuit 

From: Elizabeth Russo [mailto:Liz@russoappeals.com] 
Sent: Wednesday, September OS, 2012 2:09 PM 
To: skywayra tds.net 
Cc: Kest, John 
Subject: RE: Crashworthiness 

Just wasn't sure whether the deliberations had been completed. 

Elizabeth Russo, Esquire 
Russo Appellate Firm, P.A. 

6101 SW 76 Street 
Miami, Florida 33143 

Telephone(305) 666-4660 
Facsimile (305) 666-4470 

e-mail ekr@russoappeals.com 

CONFIDENTIALITY NOTICE 

The information contained in this transmittal, including any attachment, is privileged and confidential and is intended only 
for the person or entity to whom it is addressed. If you are neither the intended recipient nor the employee or agent 
responsible for delivering this message to the intended recipient, you are hereby notified that any disclosure, copying or 
distribution or the taking of any action in rei iance on the contents of this transmittal is strictly prohibited. If you have 
received this transmittal in error, please contact the sender immediately and delete this transmittal from any computer or other 
data bank. 

From: skywayra tds.net [mailto:skywayra@tds.net] 
Sent: Wednesday, September OS, 2012 1:S7 PM 
To: Elizabeth Russo 
Cc: Kest, John 
Subject: Re: Crashworthiness 

I thought John was considering the issue of whether we should propose instructions given the state of 
the law. I do not see why we would work on instructions if the current instructions are accurate and 
proposing special instructions would be misleading given the state of the law. 
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Ralph 

On Wed, Sep 5, 2012 at 1:47PM, Elizabeth Russo <Liz@russoappeals.com> wrote: 
Have we decided what we want to do with the wonderful world of crashworthiness jury instructions ? I 
think I had better come up with some type of report, if not instructions, before the telephone conference 
next week. 

Thanks for any guidance. 

Respectfully, 

Liz 

Elizabeth Russo, Esquire 
Russo Appellate Firm, P.A. 

6101 SW 76 Street 
Miami, Florida 33143 

Telephone(305) 666-4660 
Facsimile (305) 666-4470 

e-mail ekr@russoappeals.com 

CONFIDENTIALITY NOTICE 

The information contained in this transmittal, including any attachment, is privileged and confidential and is intended only 
for the person or entity to whom it is addressed. If you are neither the intended recipient nor the employee or agent 
responsible for delivering this message to the intended recipient, you are hereby notified that any disclosure, copying or 
distribution or the taking of any action in reliance on the contents of this transmittal is strictly prohibited. If you have 
received this transmittal in error, please contact the sender immediately and delete this transmittal from any computer or other 
data bank. 

Ralph Artigliere 
skywayra@tds.net 
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Debra Gregory 

From: 

Sent: 

To: 

Elizabeth Russo [Liz@russoappeals.com] 

Monday, September 17, 2012 3:32PM 

Kest, John; skywayra tds.net; Rebecca Mercier-Vargas 

Page 1 of4 

Cc: david@salesappeals.com; Laura.Whitmore@arlaw.com; farmergm@att.net; gfox@stfblaw.com; 
twboyer@coj.net; Barton, James; Jodi B Jennings; jlang@carltonfields.com; lacone, Diane; Baggot, 
Brian; Porter, Shelli 

Subject: RE: SJI products subcommittee: summary of conference call on Sept. 12 

. Dear Judge Kest-

I think that the way to look at the intervening cause instruction- and why I think it works- is that it is 
the design defect negligence that occurs first- in an industry that knows that its products are going to 
be crashing around the streets of the US. So it is their initial negligence that acts as a cause of the 
Plaintiff's greater injuries even though the negligence of the vehicle-driving tortfeasors intervenes 
because that intervening driving negligence was itself foreseeable. Which is the essence of 
crash worthiness liability. 

And then the driver's negligence as legal cause along with that of the car manufacturer is covered by 
concurring. Like, the manufacturer's negligence is just riding around dormant with the vehicle until 
activated by the negligence of another tortfeasor crashing into the vehicle, at which time the two 
combine to cause injury- greater injury than it would otherwise have been in the case of the 
manufacturer's negligence. 

That is how it struck me, anyway. 

Respectfully, 

Liz 

Elizabeth Russo, Esquire 
Russo Appellate Firm, P.A. 

6101 SW 76 Street 
Miami, Florida 33143 

Telephone(305) 666-4660 
Facsimile (305) 666-44 70 

e-mail ekr@russoappeals.com 

CONFIDENTIALITY NOTICE 

The information contained in this transmittal, including any attachment, is privileged and confidential and is 
intended only for the person or entity to whom it is addressed. If you are neither the intended recipient nor the 
employee or agent responsible for delivering this message to the intended recipient, you are hereby notified that any 
disclosure, copying or distribution or the taking of any action in reliance on the contents of this transmittal is strictly 
prohibited. If you have received this transmittal in error, please contact the sender immediately and delete this 
transmittal from any computer or other data bank. 
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From: Kest, John [mailto:ctjujk1@ocnjcc.org] 
Sent: Monday, September 17, 2012 3:15PM 
To: skywayra tds.net; Rebecca Mercier-Vargas 

Page 2 of4 

Cc: Elizabeth Russo; david@salesappeals.com; Laura.Whitmore@arlaw.com; farmergm@att.net; 
gfox@stfblaw.com; twboyer@coj.net; Barton, James; Jodi B Jennings; jlang@carltonfields.com; Iacone, Diane; 
Baggot, Brian; Porter, Shelli 
Subject: RE: SJI products subcommittee: summary of conference call on Sept. 12 

Thank you. Sorry I could not be on the call with the crashworthiness subcommittee. Trials never seem to go 
away. 

I appreciate the information. Rebecca. I still have some concerns on the Intervening cause 401.12(c) however. 
keep getting requests on crashworthiness cases that 401.12(c) is not enough because it speaks of it (1) 
"occurring after the negligence occurs" (2) "other cause" being "itself reasonably foreseeable"- which 
crashworthiness generally is not. and (3) several others arguments. The argument always brought up is," judge. 
just look at the title, it says intervening. this crashworthiness negligence was not intervening it was anteceding the 
auto accident." 

Enough said, we can talk about it at the meeting. Thanks again for the information. 

John Marshall Kest 
Circuit Judge, Ninth Judicial Circuit 

From: skywayra tds.net [mailto:skywayra@tds.netl 
Sent: Friday, September 14, 2012 7:12PM 
To: Rebecca Mercier-Vargas 
Cc: Elizabeth Russo; david@salesappeals.com; Kest, John; Laura.Whitmore@arlaw.com; farmerqm@att.net; 
qfox@stfblaw.com; twboyer@coj.net; Barton, James; Jodi B Jennings; jlang@carltonfields.com; Iacone, Diane; 
Baggot, Brian; Porter, Shelli 
Subject: Re: SJI products subcommittee: summary of conference call on Sept. 12 

Thank you for the report. I concur with the results. 

Ralph 

On Thu, Sep 13,2012 at 3:17PM, Rebecca Mercier-Vargas <rvargas@kwcvpa.com> wrote: 
Hello, members of the products liability subcommittee: 

I am pleased to let you know that we have a new member, Brian Baggot, who was 
recently appointed to the Sll. Brian is a partner at Rumberger, Kirk & Caldwell and his 
primary practice is representing defendants in products cases. When you are e-mailing 
him, please also copy his secretary Shelli Porter, whose address is above. 

Thank you to Liz, Brian, and Laura for participating in the conference call today. I 
appreciated your input. We also considered the comments of Ralph and Judge Kest, 
which had been submitted in advance. Here is a summary of our call: 

Crashworthiness: Liz explained the recommendation in her memo that it is not 
necessary to have a standard crashworthiness instruction. Section 768.81(3) expressly 
states that it overrules D' Amario and applies retroactively. Under section 768.81, the 
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jury is to consider the fault of all of those who contributed to the accident when 
apportioning fault. 

Brian reported that there are no appellate cases addressing whether retroactive 
application of the statute is constitutional. However, Brian is aware of approximately six 
trial court cases applying the statute retroactively. Liz expressed the opinion that until an 
appellate decision rules the statute cannot be retroactively applied, our committee is 
bound to follow it. 

Liz, Laura and I felt that the intent of the statute is to treat defendants in 
crashworthiness cases like all other defendants. For this reason, the jury can be given 
standard causation instructions explaining that an injury can have more than one cause 
and standard damages instructions explaining how to apportion damages. In an e-mail, 
Judge Kest suggested that we might need to modify the causation instruction (401.12) to 
make clear even though any fault of the manufacturer happened long BEFORE the 
negligence of the drivers, it can still be considered a legal cause. We discussed this 
concern and felt that the instruction on intervening cause 40 1.12c, already adequately 
covers this. 

Brian felt that we may still need a special instruction in crashworthiness cases to 
inform jurors that an enhanced injury is an element of the plaintiff's case. In other words, 
the plaintiff must show both that the car was defective and that the defect increased or 
enhanced the plaintiff's injuries. 

Brian is going to draft a proposed crashworthiness instruction for the 
subcommittee to discuss at our next call. The consensus during the call was that a 
special crashworthiness instruction will not be needed in light of the statute. Liz will 
draft a proposed note explaining the reason no standard instruction is needed. 

Design defect: I gave an overview of my memo, which recommended revising the 
instruction on defect in 403.7 and 403.15d to do three things: (1) give separate 
definitions of manufacturing and design defects; (2) use the alternative tests for 
risk/benefit and ordinary consumer, pending further development in the law; and (3) 
update the notes on use to include the new cases from the Third District adopting the 
Restatement (Third) of Torts and the risk/benefit test. We agreed to approve the draft 
instructions and notes on use as set forth in the memo. 

Inferences: Laura agreed to draft an instruction on the government rules defense. 
We tabled the discussion of Cassisi instruction and memo Gary circulated until our next 
conference call. Brian and I will circulate government rules instructions submitted in 
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other cases. 

Our next conference call is scheduled for Thursday, September 27 at 
noon. We will be discussing the crashworthiness instruction and inference 
instructions. I would appreciate it if you circulate the instructions to be 
discussed at that call by next Friday, Sept. 21, or the following Monday­
Tuesday at the latest. 

Thanks very much, 
Rebecca 

Rebecca Mercier Vargas, Esq. 
Board Certified Appellate Attorney 

KWCN 
ru-w.w.w.,locup&aul& , ... ~au. Kreusler-Walsh, Compiani & Vargas, P.A. 

50 1 South Flagler Drive, Suite 503 
West Palm Beach, Florida 33401-5913 
Telephone: (561) 659-5455 
Facsimile: (561) 820-8762 
rvargas@kwcvpa.com 
www.kwcvpa.com 
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CONFIDENTIALITY NOTICE: This email message, including any attachments, is a confidential attorney-client 
communication. If you are not the intended recipient. please contact me and destroy all copies of the original 
message and attachments. 

Ralph Artigliere 
skywayra@tds.net 
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Debra Gregory 

From: 

Sent: 

Laura Whitmore [Laura.Whitmore@arlaw.com] 

Saturday. September 22. 2012 10:13 AM 

Page 1 of3 

To: Laura Whitmore; Rebecca Mercier-Vargas; farmergm@att.net; david@salesappeals.com; 
twboyer@coj.net; Baggot. Brian 

Cc: Barton. James ; Jodi B Jennings; Elizabeth Russo; ctjujk1 @ocnjcc.org; gfox@stfblaw.com; 
skywayra@tds.net; Joseph Lang 

Subject: RE: products liability subcommittee - inference drafting group 

Attachments: FSJIC-Gov. Rules. lnstr. Report to PL Subcommittee. doc 

Trying this again . . . my apologies to those of you getting this twice. I didn't have the full subcommittee 
distribution on the prior email. Please see below and attached. Thanks! 

Best. 

Laura K. Whitmore, Esq. 
Adams and Reese, LLP 
101 E. Kennedy Blvd., Ste. 4000 
Tampa, FL 33602 
p: (813) 402-2880 
f: (813) 402-2887 
direct: (813) 227-5546 
efax: (813) 227-5646 
cell: (813) 841-0365 
laura.whitmore@arlaw.com 
www.adamsandreese.com 

From: Laura Whitmore 
Sent: Saturday, September 22, 2012 10:09 AM 
To: 'Rebecca Mercier-Vargas'; farmergm@att.net; david@salesappeals.com; twboyer@coj.net; Baggot, 
Brian 
Cc: Barton, James ; Jodi 8 Jennings; Elizabeth Russo 
Subject: RE: products liability subcommittee - inference drafting group 

Dear All: 

Attached for your review and consideration is my Report to the Products Liability Subcommittee on the 
Government Rules jury instruction. I look forward to speaking with you all on our next full subcommittee 
call. Thursday 9/27. 

Have a great weekend! 

Laura K. Whitmore, Esq. 
Adams and Reese, LLP 
101 E. Kennedy Blvd., Ste. 4000 
Tampa, FL 33602 
p: (813) 402-2880 
f: (813) 402-2887 
direct: (813) 227-5546 

10/8/2012 
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efax: (813) 227-5646 
cell: (813) 841-0365 
laura.whitmore@arlaw.com 
www.adamsandreese.com 

From: Rebecca Mercier-Vargas [mailto:rvargas@kwcvpa.com] 
Sent: Thursday, September 13, 2012 1:23 PM 
To: Laura Whitmore; farmergm@att.net; david@salesappeals.com; twboyer@coj.net; Baggot, Brian 
Cc: Barton, James; Jodi B Jennings; Elizabeth Russo 
Subject: products liability subcommittee- inference drafting group 

At our conference call today, Laura graciously agreed to draft a government 
rules jury instruction. Our next products conference call is scheduled for 
Thursday, September 27 at noon. During that call, we will be discussing the 
Cassissi inference instruction Judge Farmer circulated previously, along with 
the government rules instructions. 

To get the ball rolling, I copied below a jury instruction on government rules 
that we submitted in a case on behalf of the plaintiff. Brian, I could not find 
the instruction you submitted on behalf of the defense in this case. Could 
you send us a sample government rules instruction you have submitted 
recently? 

Thanks. I would appreciate it if we could circulate the draft government 
rules instruction to the full products subcommittee by next Friday, Sept. 21, 
or the next Monday-Tuesday at the latest. 

10/8/2012 

The following are relevant in the determination of 
whether a product was defective or was negligently 
designed or whether there was negligence in the testing of 
the product. 

a. Compliance with federal regulations, or standards 
required as a condition for selling or distributing a 
product and that are designed to prevent the type of 
harm that allegedly occurred and that are relevant to 
the event causing the death or injury. 

b. Following the custom of the industry or trade in 
which a manufacturer was engaged. 

c. The state of the art of scientific and technical 
knowledge and other circumstances that existed at the 

Page 2 of3 
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time of manufacture 

If you find that Kia manufactured this vehicle in 
compliance with federal safety standards intended to 
prevent this type of injury or followed the custom of the 
industry, you can consider that fact, together with the other 
facts and circumstances, in deciding whether such the 
product was defective or negligently designed or negligently 
tested. 

Thanks very much. 

Rebecca 

Rebecca Mercier Vargas, Esq. 
Board Certified Appellate Attorney 
Kreusler-Walsh, Compiani & Vargas, P.A. 
501 South Flagler Drive, Suite 503 
West Palm Beach, Florida 33401-5913 
Telephone: {561) 659-5455 
Facsimile: {561) 820-8762 
rvargas@kwcvpa.com 
www .kwcvpa.com 

Page 3 of3 

CONFIDENTIALITY NOTICE: This email message, including any attachments, is a confidential attorney-client 
communication. If you are not the intended recipient, please contact me and destroy all copies of the original 
message and attachments. 

ADAMS AND REESE LLP 

I T7l "l ~c :{ J 1ston 1 Jackson 1 Memphis 1 Mobile 1 Nashville 1 New Orleans 1 Sarasota 1 St. Petersburg 1 Tampa 

· ~ V V ~ &V 11ents are intended solely for the addressee(s). In addition, this e-mail transmission may be confidential and it may be 
: M~· ~,·.w,. ~~ & , • .._~ au. 1tions between attorneys and their clients. If you are not the named addressee, or if this message has been addressed to 
you in error, you are directed not to read, disclose, reproduce, distribute, disseminate or otherwise use this transmission. Delivery of this message to any person 
other than the intended recipient(s) is not intended In any way to waive privilege or confidentiality. If you have received this transmission in error, please alert the 
sender by reply e-mail. Treasury Circular 230 requires that we Inform you that any statements regarding tax matters made herein, including attachments, cannot 
be relied upon for the purpose of avoiding tax penalties, and such statements are not intended to be used or referred to in any marketing or promotional materials. 
Additionally, Adams and Reese LLP does not and will not impose any limitation on the disclosure of the tax treatment or tax structure of any transactions to which 
such statements relate. 
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Memo to: Products Liability Subcommittee 

From:   Laura Whitmore  

Date:   September 21, 2012 

Re: Draft instruction for the Government Rules Defense (§ 768.1256, 

Florida Statutes) 

_____________________________________________________________________ 
 
RECOMMENDATION:  Take No Action. 
 
 
Fellow subcommittee members: 
 

Our subcommittee Chair, Rebecca Vargas, asked that I evaluate 

and draft a proposed jury instruction for the Government Rules Defense 

provided in section 768.1256 of the Florida Statutes.  For those of you 

who were on the Committee back in 2009, you likely will remember the 

Committee’s prior efforts to address this statute.  For those who were not, 

I am providing below a brief history of the Committee’s struggle with this 

instruction, and the evolution of the Committee’s decision ultimately not 

to provide one.   

For the reasons discussed herein, and because it is my conclusion 

that there has been no further development in the law that might provide 

us additional guidance on how to proceed this time around, I recommend 

we adhere to our prior decision to only provide a Note on Use identifying 

the uncertainty in the law.  In the alternative, if the subcommittee decides 

to move forward with an instruction, I have proposed a draft starting point 

with additional points of consideration. 
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I. Brief History On the Government Rules Instruction 
 

The Committee previously drafted a Government Rules Defense 

instruction, which was intended to be part of instruction 403.11 (Inference 

of Product Defect or Negligence) and the parallel defense issues 

instruction, 403.18.  The proposed Government Rules instruction stated:  

 
If you find that at the time (the product) was [sold] [or] 
[delivered], it did not comply with (describe applicable statute, 
code, rule, regulation or standard), you should presume that [(the 
product) was defective] [(defendant) was negligent] unless 
(defendant) proves otherwise by the greater weight of the 
evidence.  You may consider this presumption together with all 
the other facts and circumstances in evidence, in determining 
whether [the product was defective] [(defendant) was 
negligent].   

 
The proposed instruction was published for comment in the 

December 15, 2008 Florida Bar News.  Comments were received. The 

Committee then revisited this instruction at the March 2009 full 

Committee meeting.  After lengthy discussion at that meeting, the 

Committee ultimately decided not to provide an instruction because it is 

not clear what type of presumption this statute involves.  As a result, the 

Committee instead decided to provide the following Note on Use: 

 
1. Florida Statutes section 768.1256 provides for a 

rebuttable presumption in the event of compliance or 
noncompliance with government rules. The statute does not state 
whether the presumption is a burden-shifting or a vanishing 
presumption. See F.S. 90.301–90.304. Pending further 
development in the law, the committee offers no standard 
instruction on this presumption, leaving it up to the parties to 
propose instructions on a case-by-case basis. 

  
Accordingly, no instruction was submitted to the supreme court 

with the products liability report. The above Note on Use was proposed 

for both instruction 403.11 (inference of product defect or negligence), 
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which the supreme court referred back to the Committee, and instruction 

403.18 (defense issues), which the court preliminary approved. 

 
Currently, the Committee has decided to circle back to the 

Government Rules Defense instruction and take a fresh look at it as a 

result of the time that has passed since the last attempt and the new 

membership on the Committee.  

 
Given the considerable amount of effort involved in the last 

attempts at this instruction, I thought it might be a good starting point to 

pick up where the Committee last left off, instead of reinventing the wheel 

from scratch.  

 
II. Statutory Language 
 
§ 768.1256.  Government rules defense  

 
  (1) In a product liability action brought against a manufacturer or seller 
for harm allegedly caused by a product, there is a rebuttable presumption 
that the product is not defective or unreasonably dangerous and the 
manufacturer or seller is not liable if, at the time the specific unit of the 
product was sold or delivered to the initial purchaser or user, the aspect of 
the product that allegedly caused the harm: 

 
   (a) Complied with federal or state codes, statutes, rules, 

regulations, or standards relevant to the event causing the death or injury; 
 
   (b) The codes, statutes, rules, regulations, or standards are 

designed to prevent the type of harm that allegedly occurred; and 
 
   (c) Compliance with the codes, statutes, rules, regulations, or 

standards is required as a condition for selling or distributing the product. 
 

(2) In a product liability action as described in subsection (1), there 
is a rebuttable presumption that the product is defective or unreasonably 
dangerous and the manufacturer or seller is liable if the manufacturer or 
seller did not comply with the federal or state codes, statutes, rules, 
regulations, or standards which: 

 
   (a) Were relevant to the event causing the death or injury; 
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   (b) Are designed to prevent the type of harm that allegedly 
occurred; and 

 
   (c) Require compliance as a condition for selling or distributing 

the product. 
 
(3) This section does not apply to an action brought for harm 

allegedly caused by a drug that is ordered off the market or seized by the 
Federal Food and Drug Administration. 

 
III. Instruction Initially Proposed By the Committee (V1) 
 

If you find that at the time (the product) was [sold] [or] 
[delivered], it did not comply with (describe applicable statute, 
code, rule, regulation or standard), you should presume that [(the 
product) was defective] [(defendant) was negligent] unless 
(defendant) proves otherwise by the greater weight of the 
evidence.  You may consider this presumption together with all 
the other facts and circumstances in evidence, in determining 
whether [the product was defective] [(defendant) was 
negligent].   

 
IV. March 2009 Committee Meeting Points Of Discussion That 

Should Be Considered As Part Of Our Second-Attempt At 
This Instruction: 

 
Question (1): 
 
What does the defendant have to prove to rebut the presumption?  You 
will see that the Committee’s initial proposed instruction is not specific.  
One of the comments received after publication suggested the following 
language be added after “(defendant) proves:”  “that the product did 
comply with or exceeded applicable statutes, codes rules, regulations or 
standards.  If defendant has established by the greater weight of the 
evidence the product’s compliance, there is no presumption of defect or 
negligence.”   
 
This comment set in motion the Committee’s detailed analysis of what 
type of presumption really is at issue, and what the instruction must state. 
 
At the March 2009 meeting, the Committee generally agreed with the 
public comment to add language about what the defendant must prove to 
rebut the presumption, revising the instruction to state:  
 

If you find that at the time (the product) was [sold] [or] [delivered], it 
did not comply with (describe applicable statute, code, rule, regulation or 
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standard), you should presume that [(the product) was defective] 
[(defendant) was negligent] unless (defendant) proves by the greater 
weight of the evidence that (the product) did comply with (describe 
applicable statute, code, rule, regulation or standard).  You may consider 
this presumption together with all the other facts and circumstances 
in evidence, in determining whether [the product was defective] 
[(defendant) was negligent].  

 
This change prompted considerable discussion about what the true 

effect of the presumption is and what the defendant must do or prove in 

order to rebut it.   The answer to this question depends on what type of 

presumption is afforded by the statute - - i.e. whether it is a vanishing 

presumption affecting only the burden of producing evidence, or whether 

it is a burden-shifting presumption, shifting the entire burden of proof. 

 
I do not think that this Committee can draft a correct 

instruction without knowing the answer to what type of presumption 

is at issue, and I think we are no more informed today than we were in 

2009.  I have researched whether there is any new case law or other 

authority on this statute that might provide us additional guidance.  I 

only found one new case addressing the statute - - In re: Fosamax 

Products Liability Litigation, 742 F.Supp.2d 460 (S.D. N.Y. 2010) - - 

and I do not think this case is of much guidance, if any.1

 

Therefore, I believe the Committee remains unable to draft a 

proposed instruction.  To support my conclusion, I think it is helpful to 

show  (from the March 2009 meeting minutes, with emphasis over the 

unsettled language) what led to the Committee’s ultimate decision in 

March 2009 to abandon this instruction. 

 

                                                 
1  In In Re Fosamax, the Court stated, “[t]he statute may entitle Defendant to a presumption provided that 
the jury found that it was in compliance with applicable FDA regulations, but it is not a complete bar 
against liability.  To the extent that the jury believed Merck was entitled to a presumption, in light of the 
aforementioned evidence introduced at trial from which a jury could reasonably conclude that Fosamax is 
unreasonably dangerous, it also could have found that the presumption was rebutted.”  
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March 2009 meeting minute excerpts 
 
 Gunn, Bailey and Campo proposed the following re-write: 
 

 If you find that at the time (the product) was [sold] [or] 
[delivered], it did not comply with (describe applicable statute, 
code, rule, regulation, or standard), this noncompliance creates 
a presumption that (the product) was defective or 
unreasonably dangerous.  (Defendant) can overcome this 
presumption by proving by the greater weight of the evidence 
that the product was not defective and unreasonably 
dangerous. 

 
 The Committee discussed, and came up with the following revised 
version: 
  

 If you find that at the time (the product) was [sold] [or] 
[delivered], it did not comply with (describe applicable statute, 
code, rule, regulation, or standard), you should presume that 
(the product) was defective and unreasonably dangerous unless 
(Defendant) proves by the greater weight of the evidence that 
the product was not defective and unreasonably dangerous. 
 
 You may consider this presumption together with all 
the other facts and circumstances in evidence, in determining 
whether the product was defective or unreasonably dangerous.  
 
Gunn, Bailey, and Campo proposed the following re-write of the 

third paragraph: 
 

If you find that at the time (the product) was [sold] [or] 
[delivered], it did not comply with (describe applicable statute, 
code, rule, regulation or standard), this noncompliance creates 
a presumption that (the product) was defective or 
unreasonably dangerous. (Defendant) can overcome this 
presumption by proving by the greater weight of the evidence 
that the product was not defective and unreasonably 
dangerous.  

 
The Committee then considered the following alternative: 
 
 Plaintiff claims that the product was defective because it 
failed to comply with (describe applicable statute, code, rule, 
regulation, or standard). You may presume that it was 
defective if you find that the product failed to comply with 
(describe applicable statute, code, rule, regulation or 
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standard).  But if the defendant produces evidence that, despite 
its failure to comply with the (describe applicable statute, code, 
rule, regulation or standard), the product nevertheless had no 
defect, then you should determine whether the product was 
defective from all of the evidence in t he case without any 
presumption. 

  

It was at this point that the Committee concluded an instruction could not 

be drafted without knowing what type of presumption is contemplated by 

the statute.  

Therefore, my concern is that without any additional clarification 

about this statute and what type of presumption is involved, it will be an 

exercise in futility to try to resolve whether the instruction should (1) state, 

“may presume” or “must presume” or “should presume” or “creates a 

presumption” and (2) whether this presumption can be rebutted by 

defendant “proving by the greater weight of the evidence that the product 

was not defective and unreasonably dangerous” or by “produc[ing] 

evidence that, despite its failure to comply with the (describe applicable 

statute, code, rule, regulation or standard), the product nevertheless had no 

defect” and,  (3)  whether the presumption should be considered “together 

with all the other facts and circumstances in evidence, in determining 

whether the product was defective or unreasonably dangerous.” 

 
V. Moving Forward
 

If the subcommittee decides to move forward with this instruction, 

I think we need both an instruction for the defense and one for the 

claimant, since the presumption works both ways.  I think this is possible, 

though convoluted, to do in a single instruction. Therefore, I propose we 

begin working off of the following two possibilities (one that combines for 

claimant and defendant, and one that separates them out): 

 

Option 1: 
If you find that (the product) [complied with] [or] [failed to 
comply with] (describe applicable statute, code, rule, regulation or 
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standard) at the time (the product) was [sold] [or] [delivered], 
you should presume that (the product) [was] [or] [was not] 
defective [or] [(Defendant) [was] [or] [was not] negligent] unless 
[Claimant] [or] [Defendant] proves by the greater weight of the 
evidence that (the product) [did] [or] [did not] comply with 
(describe applicable statute, code, rule, regulation or standard).  
You may consider this presumption together with all the facts 
and circumstances in evidence in determining whether [the 
product was defective] [or] [(defendant) was negligent].   

 
Option 2: 

 
A. If you find that (the product) complied with (describe 

applicable statute, code, rule, regulation or standard) at the 
time (the product) was [sold] [or] [delivered], you should 
presume that (the product) [was not defective][or]  
[(Defendant) was not negligent] unless (Claimant) proves 
by the greater weight of the evidence that (the product)  
did not comply with (describe applicable statute, code, 
rule, regulation or standard).  You may consider this 
presumption together with all the facts and 
circumstances in evidence in determining whether [the 
product was defective] [or] [(Defendant) was negligent].   

B. If you find that (the product) [failed to comply with] 
(describe applicable statute, code, rule, regulation or 
standard) at the time (the product) was [sold] [or] 
[delivered], you should presume that (the product) [was 
defective [or] [(Defendant) was negligent] unless  
(Defendant) proves by the greater weight of the evidence 
that (the product) complied with (describe applicable 
statute, code, rule, regulation or standard).  You may 
consider this presumption together with all the facts 
and circumstances in evidence in determining whether 
[the product was defective] [or] [(Defendant) was 
negligent].   

 
 

On our last attempt, the Committee also spent considerable time 

addressing whether the two presumptions (1) defect and (2) negligence 

should be addressed in separate instructions.  Given the Committee’s 

decision to abandon the instruction, this issue was not fully vetted to 

resolution. This probably is a point of consideration worth revisiting.  
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CASSIS/INFERENCE AS JURY INSTRUCTION 
by Gary M. Farmer 

I.Cassisi In Florida Courts 

A.Adoption of Inference of Defect From Malfunction In 
Normal Operation By 1st DCA 

Cassisi v. Maytag Co., 396 So. 2d 1140 (Fla. 1st DCA 

1981). Plaintiff had purchased a clothes dryer and used it in 

normal operation for 19 months until one day when, during her 

absence, her house was destroyed by a fire apparently 

originating in the dryer. Her expert was unable to identify a 

specific defect within the dryer other than a probable 

electric short. Defendant was given a summary judgment upon 

its contention that plaintiff had the burden of proving a 

specific defect, which she failed to do. The First District 

reversed the summary judgment, holding: 

There is, however, one type of proof of product defect, which, from a given set 
of circumstances, aids a plaintiff in meeting his burden by creating a legal 
inference that the product was defective both at the time of the injury and at 
the time it was within the control of the supplier. This inference arises from the 
occurrence of the accident itself, and the case most often cited as so holding is 
Greco v. Bucciconi Engineering Co., 283 F.Supp. 978 (W.D.Pa.l967), affd, 
407 F .2d 87 (3d Cir. 1969). We approve the Greco rule and apply it to the case 
now before us. That rule, applying Pennsylvania law, simply states that when a 
product malfunctions during normal operation, a legal inference, which is in 
effect a mirror reflection of the Restatement's standard of product 
defectiveness, arises, and the injured plaintiff thereby establishes a prima facie 
case for jury consideration .... 

The Greco inference is somewhat analogous to the res ipsa loquitur 
inference applicable to negligence cases.... Both legal inferences are similar 
since they are based upon common sense assumptions that the occurrence of 
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the accident is such that in the ordinary course of events it could not have 
happened as to res ipsa, without the negligence of the person in control, and as 
to the other, without the product's defective condition. Additionally, both 
inferences are founded upon strong policy considerations that aid a plaintiff in 
meeting his burden of proof when direct proof of negligence or product 
defectiveness is wanting." 

[T]he facts essential for the inference's application are simply proof of 
the malfunction during normal operation .... 

Since the procedural effect of the Greco inference is identical to that of 
the res ipsa inference, it is more accurate to state that neither the burden of 
proof, nor any burden of producing evidence is cast upon the defendant 'except 
in the very limited sense that if he fails to do so, he runs the risk that the jury 
may ... find against him.' Thus, the practical result of the inference is that if the 
manufacturer wishes to avoid a jury's consideration of the issues, it must offer 
evidence showing there are no genuine issues of material fact to be resolved by 
a jury rather than suggest possible reasons for the product's malfunction. 

In short, the Cassisi court concluded that among all the 

reasonable inferences to which plaintiff was entitled in 

opposing defendant's motion for summary judgment was an 

inference that the product was defective when it left the 

manufacturer. The Court did not venture -- nor did it have 

any occasion to do so -- to make any holding on how the 

inference would be applied at trial. Is the inference a 

bursting bubble, for example, that disappears upon the 

presentation of evidence to the contrary? Or does it stay in 

the case for the jury to consider along with all other 

evidence? 

There have been several decisions after Cassisi 

addressing the inference in the context of summary judgment 
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'3' 

and directed verdict, and only one addressed the application 

of the inference in submitting the case to the jury. These 

cases are considered in the following paragraphs. 

B.DCA Cases Adopting or Referring to Inference 

(There is no ruling by the Florida Supreme Court 
addressing the inference.) 

1. Jones v. Heil Co., 566 So. 2d 565 {Fla. 1st DCA 1990}, 

involved a directed verdict in favor of the manufacturer of 

the product. Plaintiff offered evidence to the effect that the 

machine had malfunctioned during normal operation. In 

reversing the directed verdict, the First District said: 

under our holding in Cassisi, there was sufficient evidence presented to 
establish a prima facie case of product defectiveness for jury consideration of 
appellant's strict liability claim and, thus, for denial of appellee's directed 
verdict motion. 

566 So.2d at 567. 

2. Parke v. Scotty's Inc., 584 So. 2d 621 {Fla. 1st DCA), 

rev. denied, 592 So. 2d 682 {Fla. 1991), involves review of an 

order granting summary judgment in favor of defendant. Again, 

the First DCA held that the trial court had erred in requiring 

plaintiff to produce direct evidence of a specific defect to 

avoid summary judgment, citing Cassisi. 

3. Ford Motor Co. v. Cochran, 205 So. 2d 551 (Fla. 2nd DCA 

1967}, cert. denied, 211 So. 2d 212 (Fla. 1968) . This was 
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review of a judgment on a directed verdict in favor of 

plaintiff. It was actually decided before Cassisi. In this 

instance the DCA rejected defendant's argument that plaintiff 

had to prove a specific defect, saying it was an impossible 

burden and that "[t]he burden of the scientific limitations of 

our society should not be case on injured plaintiffs in 

circumstances such as existed in the instant case." 205 So. 

2d at 553. Thus it is entirely harmonious with Cassisi. 

4.McCarthy v. Florida Ladder Co., 295 So. 2d 707 (Fla. 

2nd DCA 1974), is another summary judgment case decided before 

Cassisi. The product in question was destroyed or lost, and 

the trial court ruled that the absence of the product for 

examination and testing by the defendant was fatal to 

plaintiff's case. The Second DCA merely followed its Cochran 

holding and allowed an inference of defect without any 

requirement on claimant to prove a specific defect. 

S.Brady v. Steyr-Daimler-Puch A.G. Werke Graz Austria, 

429 So. 2d 1348 (Fla. 2nd DCA 1983), is the first reported 

decision after Cassisi. Here too the issue arose in the 

context of a defense motion for summary judgment. The claim 

involved a defective throttle in a Moped. Plaintiff's expert 

was unable to opine as to the cause of the malfunction. After 
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citing Cassisi, the Second DCA summarily reversed the summary 

judgment, saying: 

On summary judgment the movant must show conclusively and unequivocally 
that genuine issues of material fact do not exist; of course, the burden on a 
party moving for summary judgment is greater than the burden which plaintiff 
must carry at trial. In this case, defendants failed to show conclusively that no 
defect in the moped could be proven at trial to have caused the accident and 
resulting injuries. [ c.o.] 

429 So. 2d at 1349. In short, the holding is that the failure 

of the defendant to demonstrate conclusively that the 

malfunction resulted from some cause other than a 

manufacturing defect was fatal to any· summary judgment in its 

favor. 

6.Thrasher v. Koerhing Co., 543 So. 2d 754 (Fla. 3d DCA 

1988), is yet another summary judgment in a products liability 

case. Citing Cassisi, the Third DCA held that plaintiff is 

not required to produce testimony of an expert to contradict 

defendant's expert in order to avoid a summary judgment. Upon 

evidence of normal operation and malfunction, the court held, 

plaintiff is entitled to an inference that defendant would 

then have to disprove in order to earn a summary judgment in 

its favor. 

?.Miller v. Allstate Ins. Co., 650 So. 2d 671 (Fla. 3d 

DCA), rev. denied, 659 So. 2d 1087 (Fla. 1995), is actually a 
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spoliation of evidence case, where the product itself had been 

lost or destroyed. The trial court had dismissed the action 

because plaintiff had failed to pursue products liability case 

against the manufacturer. The Third DCA held that plaintiff 

was required to pursue the products liability case against the 

manufacturer either before or simultaneously with his 

spoliation of evidence case, and that the failure to do so was 

fatal to his spoliation case. 

8.Marcus v. Anderson/Gore Homes Inc., 498 So. 2d 1051 

(Fla. 4th DCA 1986), involves a defective water heater in a 

new house. The trial court entered a summary judgment in 

favor of the builder on the claim by the home buyer. The 

claimant had produced evidence that the water heater was used 

normally and malfunctioned. The Fourth DCA held that 

plaintiff was entitled to the Cassisi inference to defeat the 

motion for summary judgment. 

9.Warner v. Sony Corp. of America, 560 So. 2d 399 (Fla. 

4th DCA 1990), involves a directed verdict in favor of a 

product manufacturer. The Fourth DCA held that plaintiff had 

presented a jury question sufficient to defeat a directed 

verdict. Citing Cassisi the DCA said: "[w] hen a product 

malfunctions during normal operations, a legal inference 
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arises that the product is defective, and the injured 

plaintiff thereby establishes a prima facie case for jury 

consideration." 560 So. 2d at 400. 

C.Fifth District on Cassisi 

Torres v. Matsushita Elec. Corp., 762 1014 (Fla. 5th DCA 

2000), is a products liability case against the manufacturer 

of a vacuum cleaner. The product exploded and injured 

plaintiff during normal operation. The evidence as to the age 

of the product ranged from 1 to 7 years. Defendant moved to 

dismiss the claim because the vacuum cleaner was lost or 

destroyed by plaintiff's attorney. The trial court dismissed 

because defendant was prevented by the unavailability of the 

product from testing the product, checking for modifications 

or evidence of misuse, and from ascertaining whether the fire 

and explosion were caused by something other than a product 

defect. Plaintiff acknowledged that his only basis for 

proving a defect was the Cassisi inference. The . Fifth DCA 

said: 

The court in [ Cassisz] explained that the most vivid portrayals ofthe ... inference 
are those cases in which the product is consumed by the malfunction so that it 
is impossible to point with specificity to one of many possible causes. In such 
cases, the malfunction itself raises an inference that the product was defective 
and that the defect caused the malfunction. However, this inference may be 
rebutted, explains Cassisi, by proof of the product's age, the length of the 
product's use, the severity of its use, the state of its repair, its expected useful 
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life, and whether it was subjected to any abnormal operation. 

762 So. 2d at 1016. The court added that: 

Further, even if the vacuum is connected to this defendant, defendant has been 
denied the opportunity to determine the actual age of the particular vacuum, its 
length of service, the severity of its use, its state of repair, and whether it was 
subjected to any abnormal operation, and it was denied this opportunity 
because of the negligence of plaintiff through her lawyer. We have found no 
case in which the ... inference has been applied when the product, rather than 
being d~stroyed by the malfunction, is unavailable because of plaintiffs 
negligent destruction of evidence. The extension of [ Cassisi] to spoliation 
cases would be a precedent which invites fraud. [ e.o.] 

762 So. 2d at 1016-17. Plaintiff also argued an alternate, 

negligent design theory. In rejecting the use of the 

inference for that theory under the facts of the case, the 

Fifth DCA said: 

Without [Cassisi], plaintiff cannot prevail on either theory. We are unwilling 
to extend [ Cassisi] to spoliation cases. Therefore, even if the court should have 
merely stricken the expert witness and denied a [ Cassisz1 inference, rather than 
dismiss the action as it did, the effect is the same. 

762 So. 2d at 1017. 

The only thing on which all judges of the Fifth District 

did seem to agree was that, if this were not a case of 

spoliation by plaintiff's own agent, the Cassisi inference 

would result in an inference of product defect upon evidence 

of normal use and malfunction. Thus, Torres appears 

harmonious with the body of case law developed since Cassisi. 

D. Case Involving Jury Instruction to the Effect of the 



OCTOBER 25-26, 2012 PAGE 493

Cassisi Inference 

Cassisi Inference as Jury Instruction 
Gary M. Farmer 

Only one court appears to have addressed whether, the 

case having been all9wed to go to the jury, the jury should be 

instructed on the Cassisi inference. See Gencorp. Inc. v. 

Wolfe, 481 So. 2d 109 (Fla. 1st DCA 1985). The following text 

from the opinion itself is pertinent to issue of an 

instruction based on the Cassisi inference: 

Even though the trial court erred in admitting the tire and expert 
testimony thereon, the case could properly have been decided by the jury based 
on the occurrence of the accident, as testified to by Wolfe. In Cassisi, the 
court recognized the difficulty facing a product liability plaintiff when, as here, 
the allegedly defective product is lost, and held that "there is one type of proof 
of product defectiveness which, from a given set of circumstances, aids a 
plaintiff in meeting his burden by creating a legal inference that the product 
was defective.... This inference arises from the occurrence of the accident 
itself." The court approved the holding in Greco v. Bucciconi Engineering 
Co., 283 F.Supp. 978 (W.D.Pa.1967) a.ffd. 407 F.2d 87 (3d Cir.1969), that 
"when a product malfunctions during normal operation, a legal inferencecof 
product defectiveness arises and the injured plaintiff thereby establishes a 
prima facie case for jury consideration." 

Gencorp argues that the Cassisi inference does not apply to tire blowout 
cases, based on Goodyear Tire and Rubber Co. v. Hughes Supply Co., 358 
So.2d 1339 (Fla.1978), which held that the res ipsa loquitur standard is 
inapplicable in such cases. The Cassisi court recognized the Goodyear 
decision, and observed that "while the tire in Goodyearcwas not favored with 
the res ipsa inferencecit would most certainly be subject to the Greco inference 
of product defectiveness." Therefore, even though it was erroneous to admit 
the tire itself and the expert's testimony thereon, the Cassisi inference was 
sufficient to create a jury issue. 

Cassisi does not, however, sanction a jwy instruction to the e(fect that a 
legal inference of product defectiveness arises from the occurrence of 
malfunction during normal operation. This language is tantamount to directing 
a verdict in the product liability plaintiffs favor, which here was not supported 
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by the evidence. Because we cannot know if the jury's verdict was permissibly 
based on the circumstances of the accident or impermissibly founded on the 
erroneous instruction, the judgment in Wolfe's favor must be reversed and the 
case remanded for a new trial. [ e.s., c.o.] 

481 So. 2d at 111-12. One should carefully note precisely 

what it was that the court thought was improper about the 

instruction. It was NOT the particular text of the actual 

instruction proposed (presumably) by the claimant's counsel. 

In fact the precise text of the actual instruction does not 

even appear in the court's decision. Instead, the court 

disapproved any instruction "to the effect" of the Cassisi 

inference. 

It is hard to see how reasonable minds could read this as 

anything but a holding that the Cassisi inference may not be 

used as the basis for a Jury Instruction. The inference is 

designed to apply to summary judgment and directed verdicts in 

favor of manufacturers where they argue that plaintiff's case 

should not go to the jury because of the lack of evidence of a 

specific defect. So far as I can see, this is the only 

holding on the subject of jury instructions and the Cassisi 

inference. 

E.Effect of Genco;p. 

Under the Florida Supreme Court's decisions, all trial 
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courts in this state are required to follow the decision of 

another District Court of Appeal on an issue when its own 

District Court and the Supreme Court have not ruled on it one 

way or the other. See Pardo v. State, 596 So. 2d 665 (Fla. 

1992) {"Thus, in the absence of interdistrict conflict, 

di.strict court decisions bind all Florida trial courts .... The 

proper hierarchy of decisional holdings would demand that in 

the event the only case on point on a district level is from a 

district other than the one in which the trial court is 

located, the trial court be required to follow that 

decision."); Weiman v. McHaffie, 470 So.2d 682, 684 (Fla. 

1985) (same); State v. Hayes, 333 So. 2d 51 (Fla. 4th DCA 

1 9 7 6 ) ( s arne ) . 

II. Statutes Affecting Products Liabi1ity Presumptions 

A.Evidence Code 

1. § 90.302, Fla. Stat. (2001): 

Every rebuttable presumption is either: 
( 1) A presumption affecting the burden of producing evidence and 

requiring the trier of fact to assume the existence of the presumed fact, unless 
credible evidence sufficient to sustain a finding of the nonexistence of the 
presumed fact is introduced, in which event, the existence or nonexistence of 
the presumed fact shall be determined from the evidence without regard to the 
presumption; or 

(2) A presumption affecting the burden ofproofthat imposes upon the 
party against whom it operates the burden of proof concerning the 
nonexistence of the presumed fact. 
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LAW REVISION COUNCIL NOTE- 1976 

1999 Main Volume 

All presumptions that are not conclusive are rebuttable presumptions. For several 
decades, courts and legal scholars have wrangled over the purpose and function of 
these presumptions. The view espoused by [Thayer] and [Wigmore] accepted by 
most courts C and adopted by the American Law Institute's Model Code ofEvidence, 
is that a presumption is a preliminary assumption of fact that disappears from the 
case upon the introduction of evidence sufficient to sustain a finding of the 
nonexistence of the presumed fact. 

Professors Morgan and McCormick argue that a presumption should shift the 
burden of proof to the adverse party. They believe that presumptions are created for 
reasons of policy and argue that, if the policy underlying a presumption is of 
sufficient weight to require a finding of the presumed fact when there is no contrary 
evidence, it should be of sufficient weight to require a finding when the mind ofthe 
trier of fact is in equilibrium or if he does not believe the contrary evidence. 

Under Fed. Rule Evid. 301, in civil cases all presumptions are of the "bursting 
bubble" type. 

This Code recognizes that presumptions have been created for different purposes. 
While the effect of presumptions and the weight of evidence required to rebut various 
presumptions cannot be allowed to widely differ, the policies behind the creation of 
each presumption are not well served by a single uniform rule. This section, as does 
existing Florida law, provides an alternative and classifies rebuttable presumptions 
into two groups: those affecting the burden of producing evidence and those affecting 
the burden of proof. Whether a presumption affects the burden of producing evidence 
or affects the burden of proof is set forth in §§ 90.303 and 90.304. 

A presumption affecting the burden of producing evidence is a procedural device 
which raises the assumption that a fact exists and shifts the burden of producing 
evidence. When evidence is introduced by the other party, the presumption 
disappears and the jury will not be told of it. [e.s., c.o.] 

2. § 90.303, Fla. Stat. (2001): 

In a civil action or proceeding, unless otherwise provided by statute, a 
presumption established primarily to facilitate the determination of the 
particular action in which the presumption is applied, rather than to implement 
public policy, is a presumption affecting the burden of producing evidence." 

3. § 90.304, Fla. Stat. (2001): 

In civil actions, all rebuttable presumptions which are not defined ins. 90.303 
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are presumptions affecting the burden of proof. 

B.Products Liability Statute 

§ 768.1256, Fla. Stat. (2002) Government rules defense. 
( 1) In a product liability action brought against a manufacturer or seller for 

harm allegedly caused by a product, there is a rebuttable presumption that the 
product is not defective or unreasonably dangerous and the manufacturer or 
seller is not liable if, at the time the specific unit of the product was sold or 
delivered to the initial purchaser or user, the aspect of the product that 
allegedly caused the harm: 

(a) Complied with federal or state codes, statutes, rules, regulations, 
or standards relevant to the event causing the death or injury; 

(b) The codes, statutes, rules, regulations, or standards are designed 
to prevent the type of harm that allegedly occurred; and 

(c) Compliance with the codes, statutes, rules, regulations, or 
standards is required as a condition for selling or distributing the 
product. 
(2) In a product liability action as described in subsection (1), there is a 

rebuttable presumption that the product is defective or unreasonably dangerous 
and the manufacturer or seller is liable if the manufacturer or seller did not 
comply with the federal or state codes, statutes, rules, regulations, or standards 
which: 

(a) Were relevant to the event causing the death or injury; 
(b) Are designed to prevent the type of harm that allegedly occurred; 

and 
(c) Require compliance as a condition for selling or distributing the 

product. 
(3) This section does not apply to an action brought for harm allegedly 

caused by a drug that is ordered off the market or seized by the Federal Food 

and Drug Administration. 

J:J:J:. Anal.ysis 

At the outset, I think the adoption of a Jury Instruction 

to the effect of the Cassisi inference violates Florida 
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Statutes. It is apparent from the text of the statute, as 

elucidated by the Evidence Code provision section 90.302, that 

the assumptions of fact as to whether the product is defective 

contained in section 768.1256 are "bursting bubble" provisions 

that disappear from the case upon the presentation of contrary 

evidence. See § 90.302 (Council Note: "A presumption 

affecting the burden of producing evidence is a procedural 

device which raises the assumption that a fact exists and 

shifts the burden of producing evidence. When evidence is 

introduced by the other party, the presumption disappears and 

the jury will not be told of it." [e.s.]); and§ 768.1256(1) 

and (2) (presumptions as to whether product is to be 

considered defective expressly designated as "rebuttable"). 

The proposed instruction recommended by the subcommittee 

is to the effect of the Cassisi inference. It is manifestly a 

matter affecting evidence and the burden of producing 

evidence. Moreover, section 768.1256 directly addresses the 

matter of any presumptions of defect -- the only subject of 

the Cassisi inference -- in products liability cases. The 

subcommittee's proposal is constructed around an "inference," 

while the statute is built on a presumption. The subcommittee 

seems to think that the use of locution "inference" is 
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sufficient to work its way around the products liability 

statute as well as the Evidence Code and justify a formal jury 

instruction to the effect of the Cassisi inference because it 

is an "inference" and not a "presumption". 

Nothing in any of the cases suggests that the Cassisi 

inference is intended to operate any differently than an 

ordinary presumption. Under section 90.303, only the 

Legislature can give a presumption the status of a shift in 

the burden of proof, and it has not done so. If this were a 

legal presumption it would be one affecting the burden of 

going forward with the evidence, not one affecting the burden 

of proof. I agree that no court has suggested that the 

Cassisi inference be given the status of a legal presumption, 

i.e. a legal imperative that the fact be presumed by the 

finder of fact until greater evidence has overcome it. 

Nevertheless, instructing the jury as proposed by the 

subcommittee has the effect of turning the inference into a 

shift of the burden of proof and, as the First District said 

in Gencorp, would amount to a directed verdict in favor of the 

plaintiff. 

Yet in spite of the clear effect of the text of the 

statutes set forth above, the subcommittee proposes that the 
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jury be instructed that there is an "inference" of 

defectiveness that stays in the case even after contrary 

evidence to be considered along with all the evidence in the 

case. Without knowing what the Supreme Court might decide on 

the issue of adopting section 768.1256 to the extent that it 

is procedural, I think I can confidently say that many members 

of the Court are likely to be quite uncomfortable with an 

attempt to justify a formal jury instruction to the effect of 

the Cassisi inference on the grounds that it is an 

"inference," while section 768.1256 involves presumptions. 

To be sure, I doubt that the Florida Supreme Court is 

likely to adopt a standard jury instruction under its sole 

authority to prescribe procedure that is in direct conflict 

with a statute on the same subject. Even if section 768.1256 

might ultimately be deemed by the Supreme Court to fall under 

its procedural powers, it would be conclusively presumptive 

[pun intended] for the Committee on Standard Jury Instructions 

to decide that issue for itself under the guise of a Committee 

"determination'' and take a stand contrary to the statutes. 

When the Florida Evidence Code was adopted by the 

Legislature, and critics argued that it infringed on the 

Supreme Court's sole authority to adopt rules of procedure, 
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the Supreme Court reacted by adopting the Evidence Code to the 

extent that it is procedural. The Legislature has included a 

specific provision in this tort legislation asking that the 

legislation be considered as a request that it be adopted by 

the Court to the extent that it is procedural. No products 

liability case involving parties with a stake in the outcome 

has yet reached the Court in which the issue is presented. 

Why the Committee should anticipate such private litigation 

and present the issue to the Court is not addressed by the 

subcommittee, and in my opinion is a serious problem with the 

subcommittee's proposal. I have never understood the 

Committee's charter to authorize it to engage in the reform or 

modification of substantive law. Under the Florida 

Constitution, substantive law and policy is given to the 

Legislature, not to the judiciary or its committees. 

In addition to the foregoing, I should like to offer the 

following thoughts. 

It is true that the commentary to § 90.301 recognizes 

that presumptions differ from inferences: 

"n Inference, "a prima facie case" and the doctrine of res ipsa loquitur 
are closely associated with the concept of a presumption, and many writers 
have tended to use the terms interchangeably or blur the distinctions. 
Presumptions differ in that when the basic fact giving rise to the presumed fact 
is established and there is an absence of contradictory testimony, the presumed 
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fact must be found to exist. 
An inference is a deduction of fact that the fact-finder, in his discretion, 

may logically draw from another fact or group of facts that are found to exist 
or are otherwise established in the action. 

This distinction drawn in the commentary does not in and of 

itself support the subcommittee's "determination" that a 

Cassisi instruction should be given because it is an inference 

rather than a presumption. 

In the world of establishing facts in a trial, 

presumptions are stronger than inferences because a jury must 

indulge the presumption until contrary evidence is produced, 

while the inference is left up to the jury's discretion. 

The terms "presumption" and "inference" are used by some courts 
loosely or interchangeably, although they are different in nature and may be 
different in effect. An inference is regarded as a permissible deduction from 
the evidence before the court that the jury may accept or reject, or accord such 
probative value as it desires, while presumption is, characteristically, a rule of 
law, fixed and relatively definite in its scope and effect, that attaches to certain 
evidentiary facts and is productive of specific procedural consequences. An 
inference is a deduction from facts which reason dictates, but a presumption is 
an arbitrary conclusion which the law directs to be made from certain facts. 

Observation: The creation of a presumption has the effect of making a 
prima facie case without more evidence. The creation of an inference, 
however, merely enables the jury to draw an inference and weigh it in balance 
with all other evidence. 

A presumption is regarded as a preliminary "rule of law" which may be 
made to disappear in the face of rebuttal evidence, but which, in the absence 
thereof, compels a decision in favor of the one who relies on it. 

Nothing in the Evidence Code prevents the drawing of an inference that 
is appropriate. 

FLA. JuR. 2o, "Evidence," § 96. 1 Thus if the subcommittee is 
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operating under a "determination" that "there is no 

prohibition to giving an instruction" embracing the Cassisi 

holding, such a "determination" cannot be justified on any 

basis that it is an inference we are talking about, not a 

presumption. An uncontradicted presumption affecting the 

burden of producing evidence leads to a directed verdict, not 

an instruction to the jury. See Nationwide Mut. Ins. Co. v. 

Griffin, 222 So.2d 754 {Fla. 4th DCA 1969) {if basic facts are 

sufficiently proven so as to give rise to presumption, and not 

thereafter contradicted by credible evidence, party in whose 

favor presumption exists becomes entitled to directed 

verdict) . 2 If we do not instruct a jury as to a presumption 

that merely affects the burden of going forward with the 

evidence, why would we instruct on a mere inference? 

Even more important, why instruct on the inference when 

it is only one of several, some of which may be to the 

contrary? See Cassisi, 396 So. 2d at 1151 {"Moreover, there 

were a number of hypothetical causes of the accident for which 

the defendants would not have been responsible."); see also 

Cassisi, 396 So. 2d at 1151-52 {"In a strict liability action, 

the fact that the defendant was not in control of the product 

when the injury occurred is obviously not a bar to the 
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application of the product defectiveness inference although it 

may be a factor for the jury to consider on the question 

whether the plaintiff's own conduct in fact contributed to his 

injuries. [e.s.]). 

Why single out this particular inference for an 

instruction? See FLORIDA PRACTICE SERIES, § 24.8 Inference (2002) 

("Other than [Florida Standard Jury Instruction (Civil) 2.1] 

and the instruction regarding res ipsa loquitur, the Standard 

Jury Instructions contain no other approved instructions 

regarding inferences."). The precedential effect of adopting 

the first instruction as to a non-res ipsa inference could 

become uncontrollable. See Lynch v. McGovern, 270 So. 2d 770, 

773 (Fla. 4th DCA 1972) ("As we commonly know, the usual jury 

trial will often give rise to uncountable inferences that a 

jury may properly indulge in its fact finding function. We 

believe that it would be a most confusing and overwhelming 

undertaking to require the jury to be charged as to each and 

every inference that they might, or might not, indulge."). In 

the world of negligence and civil law, there are many 

inferences that can be drawn from foundation facts, but almost 

universally we do not single them out for the jury. Indeed it 

is thought at the core of the jury's function to allow it to 
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decide which inferences, among the many and often conflicting 

ones that the evidence raises, will be given weight. In spite 

of a tradition by this Committee of eschewing instructions 

calling inferences to the attention of the jury, we would now 

be doing precisely that. 

Whether it shifts the burden or not, giving an 

instruction at all to the effect of the Cassisi inference also 

amounts to a comment on the evidence, rather than a mere 

explication of the applicable law. See C 90.106, Fla. Stat. 

(2001) ("A judge may not ... comment to the jury upon the weight 

of the evidence, the credibility of the witnesses, or the 

guilt of the accused."). The policy of this state has been 

not to comment on permissible inferences because it involves 

the judge in highlighting the fact embraced by the inference 

and thus gives it undue weight because of the unique role of 

the judge. As one writer has explained: 

[Giving an instruction] is simply not a feasible one in many jurisdictions 
without at least a new interpretation of another aspect of the law. The trial 
judge in most states must tread warily to avoid an expression of opinion on the 
facts. Although instructions on certain standardized inferences such as res ipsa 
loquitur are permitted, the practice, wisely or not, may frown on any 
explanation of the allowable circumstantial inferences from particular facts as 
"invading the province of the jury. 

MCCORMICK ON EVIDENCE, § 344 (5th ed.) Chap. 36 The Burden of 
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Proof and Presumptions (John W. Strong). 

One of the leading texts explains the use of Jury 

Instructions with regard to the inference of negligence in 

connection with the application of res ipsa loquitur. 

Although a few jurisdictions have given the doctrine the effect of a true 
presumption even to the extent of using it to assign the burden of persuasion, 
most courts agree that it simply describes an inference of negligence. Prosser 
called it a "simple matter of circumstantial evidence." Most frequently, the 
inference called for by the doctrine is one that a court would properly have 
held to be reasonable even in the absence of a special rule. Where this is so, res 
ipsa loquitur certainly need be viewed no differently from any other inference. 
Moreover, even where the doctrine is artificial-where it is imposed for 
reasons of policy rather than logic-it nevertheless remains only an inference, 
permitting but not requiring, the jury to find negligence. The only difference is 
that where res ipsa loquitur is artificially imposed, there is better reason for 
informing the jury of the permissibility of the inference than there is in the case 
where the doctrine simply describes a rational inference. Although 
theoretically a jury instruction of this kind might be viewed as violating a state 
rule prohibiting comment on the evidence, the courts have had little difficulty 
with the problem and have consistently approved and required, where 
requested, instructions that tell the jury that a finding of negligence is 
permissible. Obviously these instructions can and should be given without the 
use of the misnomer "presumption." 

MCCORMICK ON EVIDENCE 1 § 3 4 2 (5th ed. ) . Although CasSiS i both 

compares and contrasts its inference of a manufacturing defect 

with the traditional doctrine of res ipsa loquitur, the 

subcommittee engages in mere ipse dixit in asserting that a 

Jury Instruction to the effect of the inference would be 

proper. 

For one thing, the subcommittee ignores what the Supreme 
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Court said about res ipsa loquitur several years ago: 

Res ipsa loquitur "the thing speaks for itself'' is a doctrine of extremely limited 
applicability. It provides an injured plaintiff with a common-sense inference 
of negligence where direct proof of negligence is wanting, provided certain 
elements consistent with negligent behavior are present. Essentially, the 
injured plaintiff must establish that the instrumentality causing his or her injury 
was under the exclusive control of the defendant, and that the accident is one 
that would not, in the ordinary course of events, have occurred without 
negligence on the part of the one in control. The district courts ofF lorida have 
expanded the doctrine far beyond its intended perimeters, both by liberalizing 
the elements requisite to its application and by allowing the development of 
inferences not only as to the incident itself but also as to pre-incident acts, such 
as manufacture or production. [ e.s.] 

Goodyear Tire and Rubber Co. v. Hughes Supply Co., 358 So.2d 

1339, 1341-42 (Fla.1978). There is a tendency to think of res 

ipsa loquitur as a matter of substantive policy raising it 

above most inferences. See Goodyear Tire, 358 So. 2d at 1341 

("Dean Prosser has suggested that the Latin label has created 

confusion in the cases to which the doctrine is applied. 

'Along with res gestae and other unhappy catchwords, the Latin 

tag should be consigned to the legal dustbin. ' Lord Shaw 

opined that '(i)f that phrase had not been in Latin, nobody 

would have called it a principle.'") [c.o.]; see also 

McDougald v. Perry, 716 So. 2d 783, 785 (Fla. 1998) ("We 

continue our prior recognition that res ipsa loquitur applies 

only in 'rare instances.'"). 

The subcommittee has not explained why this products 
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liability inference should be deemed to have such an effect. 

And, of course, now that the Legislature has told us in 

section 768.1256 what the policy of this state shall be in 

regard to products liability inferences of defect, the 

subcommittee should make some showing as to what if any room 

is left for common law judges. 

The subcommittee proposal makes no attempt to show why 

the rationale of Gencorp is mistaken. Even if I could 

rationalize such an instruction were there no Florida 

appellate decision on the subject, I would certainly not be 

able to do so in the face of the only appellate decision in 

this state holding to the contrary. The subcommittee will 

have to make a much more convincing case to ignore extant 

precedent and require a standard jury instruction in conflict 

with the only Florida case on the subject. 

I also call the reader's attention to the materials in 

the Appendix. 

I therefore dissent from the subcommittee's report. 
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ADDENDUM 

"25' 

1. 1 FLA. PRAC., Evidence C 301.1 (2002 ed.). (Prof. 

Charles W. Ehrhardt): 

1999 Statutory Presumptions. As a part of a broad package of so-called 
tort reform legislation, in 1999 the Florida legislature enacted a number of 
statutory presumptions applicable in tort cases. In a product liability action, 
there is a rebuttable presumption that a product is not defective or 
unreasonably dangerous if certain government rules are complied with by the 
manufacturer; also created is a rebuttable presumption that a product is 
defective and unreasonably dangerous if the manufacturer has not complied 
with those rules. Additionally a statutory presumption was enacted which 
presumes that an employer is not negligent in hiring an employee when a 
specified background investigation took place and the investigation did not 
reveal any information that reasonably demonstrated the unsuitability of the 
prospective employee for the employment. The legislation creating these 
rebuttable presumptions did not specify whether they are section 90.303 
bursting bubble presumptions or section 90.304 presumptions which shift the 
burden of proof. It is not apparent whether these statutory presumptions are 
established primarily to facilitate the determination of the presumed fact or to 
implement social policy. 

Under Federal Rule of Evidence 301, all presumptions are bursting 
bubble presumptions or presumptions which affect the burden of producing 
evidence. No presumptions operate to shift the burden of proof. However, 
when state law supplies the rule of decision in a federal action, the effect of a 
presumption is determined in accordance with the law of the state that supplies 
the rule of decision. Rather than adopting the approach of the Federal Rules, 
the drafters of the Code promulgated a statutory scheme similar to that of the 
California Evidence Code and recognized both presumptions that affect the 
burden of proof and presumptions that affect the burden of producing 
evidence. Section 90.302(2) uses the term "burden of proof' in defining the 
stronger of the presumptions. This term was taken from the California 
Evidence Code and is intended to be applied in the sense that the burden of 
persuasion as to the presumed fact may be shifted. 

Inference. A presumption differs from an inference. An inference is a 
logical deduction of fact that the trier of fact draws from .the existence of 
another fact or group of facts. Whether the inferred fact is found to exist will 
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be decided by the trier of fact. A presumption is stronger; it compels the trier 
of fact to find the presumed fact if it finds certain basic facts to be present. 
Even if a court finds that a presumption is not present in a particular situation, 
an inference of the same fact can be drawn if it is supported logically by the 
evidence. 

Burden of Proof or Persuasion. A party carries the burden of proof or 
persuasion by introducing evidence that persuades the fmder of fact to find the 
facts the party must have to prevail. On most issues in a civil trial the burden is 
on the plaintiff to prove the elements of her case. The trier of fact must weigh 
the evidence and determine if the burden of proof has been met. [ e.o., c.o., 
f.o.] 

2. 1 FEDERAL TRIAL HANDBOOK 3D CIVIL C 4 0: 1 ( Hon. Robert S. 

Hunter) : 

A presumption of fact, which is the same as-or akin to-an inference, is 
a logical and reasonable conclusion of the existence of a fact in a case, not 
presented by direct evidence as to the existence of the fact itself, but inferred 
from the establishment of other facts from which, by the process of logic and 
reason, based upon human experience, the existence of the assumed fact may 
be concluded by the trier of the fact. A presumption of fact, or inference, is 
nothing more than a probable or natural explanation of facts, is at best a mere 
argument, and does not estop a party from proving his case by competent 
evidence. A presumption of this kind arises from the commonly accepted 
experiences of mankind and the inferences which reasonable men would draw 
from experiences. In those instances where one fact is proved or ascertained 
and another fact is its uniform concomitant, such other fact is presumed or 
inferred, without other proof, because of the uniform experience concerning 
the connection between the two facts. Evidence of the inherent capacity and 
strong tendency of something to cause an event is ordinarily evidence that the 
event did so result therefrom. 

3. 21 FED. PRAC. & PROC., EVID. C 5122 (Wright & Miller 

Treatise) (Charles Alan Wright and Kenneth W. Graham Jr.): 

In weighing the competing inferences, the judge has a good deal more leeway 
than when the issue is one of the credibility of a witness. It would be possible 
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to control the judge by statutes or appellate rulings stating what inferences are 
sufficient to make a case for the jury, but the general inclination of 
Anglo-American law has been against prescribing rules for evaluating the 
strength of evidence. The major exception to this tendency is the doctrine of 
presumptions. 

At one time "presumption" was just another word for inference. In 

older evidence books it is common to see circumstantial evidence discussed 

under the heading of "presumptive evidence." This usage survives in the bail 

provisions of many state constitutions and in common speech. Today in the 

law of evidence, however, "presumption" has a special meaning: a presumption 

is a device by which proof of one fact-the so-called "basic fact"-must be 

taken for some purposes as proof of another factcthe "presumed fact." 

4. Ronald J. Allen, "Structuring Jury Decisionmaking in 

Criminal Cases: A Unified Constitutional Approach to 

Evidentiary Devices," 94 HARV. L. REV. 321, 334-36 {1980): 

But what does it mean in this context "to encourage" the jury to find fact 
B ... once fact A .. .is proven, and when might a judge wish to do so? It means 
that the judge has indicated to the jury, with the hope of influencing it, the 
legislature's or his own perception of the relationship between the facts proven 
at trial and the existence of the presumed fact. The judge might do this when 
he feared that the jury might fail to perceive or appreciate the relationship, and 
thus would be likely to reach what the judge thinks to be an erroneous result. 
Consequently, the instruction would be designed to guide a decisionmaker who 
did not perceive the relationship towards the same understanding as one who 
did. 

The effect of these instructions, then, is to modify the jury's inferential 
process by enhancing the impact of fact A. That effect is functionally 
indistinguishable from the effect of a judicial comment on the strength of the 
evidence. Like explicit comments on the evidence, these instructions modify 
the parties• relative burdens of persuasion, even though the formal relationship 
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between the state and the defendant remains the same. Given the near 
equivalence of explicit judicial comment and nonmandatory presumptions, 
then, nearly identical constitutional rules should be applicable to both. 

One difference, however, between nonmandatory presumptions and 
traditional judicial comment on the evidence may justify slightly different 
treatment of the two types of instructions. Whereas explicit judicial comment 
attempts to inform the jury of the factors that may be relevant to its decision, 
and why they may be relevant, presumptive instructions merely inform the jury 
of a permissible outcome. Judges make little or no effort to explain to the jury 
why a particular result might be appropriate. Consequently, presumptive 
instructions may tend to promote irrational decisionmaking, even though they 
may also enhance the probability of a more accurate result. 

An irrational inferential process is promoted by a presumptive 
instruction that asks the jury to engage in an impossible mental feat or tells the 
jury to decide whether or not to draw an inference without providing guidance 
for that choice. The jury is instructed to engage in an impossible mental feat 
when it is told to "weigh a presumption as evidence." The jury cannot "weigh 
the presumption, as evidence, for it is not evidence. The presumption is 
merely a label that has been applied to a possible relationship between facts. 
The intent of such an instruction should be that the jury "weigh the facts 
underlying the presumption and the inferences that may follow from those 
facts." The jury, however, is rarely informed what it should do; it is informed 
only that it should do what in fact it cannot do. Obviously, then, the jury's 
decisionmaking process is made more irrational. 

Similarly, irrationality is fostered by instructions that allow but do not 
require an inference to be drawn. The difficulty here is that the jury may have 
before it "no probative evidence on which to base its own finding." Knowing 
only that it may, but need not, draw an inference, the jury will make a decision 
that "can only be arbitrary, no matter which way it fmds." The problem is 
exacerbated by the restrictions imposed on judicial comment by many states 
and by the lack of satisfactory legislative history in many states that authorize 
these instructions by statute. Thus, a court may not be permitted to alleviate 
the problem; and even if it is, it may lack access to the data upon which the 
presumption was based. The resulting dilemma was aptly stated by one trial 
court: 

[A]ssuming in the instant case that defendant introduced no 
evidence at trial, the jury would be told of the statutory 
presumption and that it could find the existence of the presumed 
fact from proof of the basic fact if it chooses to do so .... Should 
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the jury request clarification or illumination from the court as to 
how and why it should make this choice, this court would be 
hard-pressed to provide any. 

[ e.s., f.o.] 

5. MCCORMICK ON EVIDENCE, § 34 4 (5th ed. ) Chap. 3 6 The Burden 

of Proof and Presumptions (John W. Strong): 

Deviations from the theory-instructions to the jury. . .. However, far 
more frequently courts have justifiably held that the policies behind 
presumptions necessitate an instruction that in some way calls the existence of 
the rule to the attention of the jury despite the Thayerian proscription against 
the practice. The digests give abundant evidence of the widespread and 
unquestioning acceptance of the practice of informing the jury of the rule 
despite the fact that countervailing evidence has been adduced upon the 
disputed inference. 

Given the frequency of the deviation, however, the manner in which the 
jury is to be informed has been a matter of considerable dispute and confusion. 
The baffling nature of the presumption as a tool for the art of thinking 
bewilders one who searches for a form of phrasing with which to present the 
notion to a jury. Most of the forms have been predictably bewildering. For 
example, judges have occasionally contented themselves with a statement in 
the instructions of the terms of the presumption, without more. This leaves the 
jury in the air, or implies too much. The jury, unless a further explanation is 
made, may suppose that the presumption is a conclusive one, especially if the 
judge uses the expression, cthe law presumes.c 

Another solution, formerly more popular than now, is to instruct the 
jury that the presumption is "evidence," to be weighed and considered with the 
testimony in the case. This avoids the danger that the jury may infer that the 
presumption is conclusive, but it probably means little to the jury, and certainly 
runs counter to accepted theories of the nature of evidence. 

More attractive theoretically is the suggestion that the judge instruct the 
jury that the presumption is to stand accepted, unless they find that the facts 
upon which the presumed inference rests are met by evidence of equal weight, 
or in other words, unless the contrary evidence leaves their minds in equipoise, 
in which event they should decide against the party having the burden of 
persuasion upon the issue. It is hard to phrase such an instruction without 
conveying the impression that the presumption itself is "evidence" which must 
be "met" or "balanced." The overriding objection, however, is the impression 
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of futility that it conveys. It prescribes a difficult metaphysical task for the 
jury, and, in actual use, may mystify rather than help the average juror. 

One possible solution, perhaps better than those already mentioned, 
would be for the trial judge simply to mention the basic facts of the 
presumption and to point out the general probability of the circumstantial 
inference as one of the factors to be considered by the jury. By this technique, 
however, a true presumption would be converted into nothing more than a 
permissible inference. Moreover, the solution is simply not a feasible one in 
many jurisdictions without at least a new interpretation of another aspect of the 
law. The trial judge in most states must tread warily to avoid an expression of 
opinion on the facts. Although instructions on certain standardized inferences 
such as res ipsa loquitur are permitted, the practice, wisely or not, may frown 
on any explanation of the allowable circumstantial inferences from particular 
facts as "invading the province of the jury., 

Where the "bursting bubble" rule is discarded in favor of a rule which 

operates to fix the burden of persuasion, the problem of alerting the jury to the 

presumption should not exist. Under this theory, a presumption may ordinarily 

be given a significant effect without the necessity of mentioning the word 

"presumption" to the jury at all. There is no more need to tell the jury why one 

party or the other has the burden of persuasion where that burden is fixed by a 

presumption than there is where the burden is fixed on the basis of policies 

apparent from the pleadings. The jury may be told simply that, if it finds the 

existence of the basic facts, the opponent must prove the non- existence of the 

presumed fact by a preponderance of evidence, or, in some instances, by a 

greater standard. Even in those instances in which the presumption places the 

burden of persuasion on the same party who initially had the burden, there 

would seem to be no reason to mention the term. If the courts feel that the 
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operation of the presumption warrants a higher standard of proof, the measure 

of persuasion can be increased as is now done in the case of the presumption 

of legitimacy. However, unless we are willing to increase the measure of 

persuasion, nothing can be gained by informing the jury of the coincidence. 

The word "presumption" would only tend to confuse the issue. [ e.s., f.o.] 
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PL Strict Liability: Inference of Defectiveness 

Proposal A 

If you find from the evidence that the [describe product] 

Alt. 1: failed during normal or intended [use] [operation] 

Alt. 2: injured plaintiff during normal or intended [use] 

[operation] 

Alt. 3: caused damage to property in normal or intended 

[use] [operation] 

you may as a consequence of that finding thereupon further 

decide that the [product] was defective. 

Proposal B 

When a product malfunctions during normal operation, the 

malfunction itself may be considered to establish that the product 

was defective. 

Comment 

7. Pending further development of Florida lavl, the Committee takes no position 
on the sufficiency of these instructions in oases in \V-hich the Cassisi inrerence 
applies. See Cassisi v. Maytag Co., 396 So.2d 1140 (Fla. 1st DCA 1981); Gencorp, 
Inc.¥. Vlolre, 481 So.2d 109 (Fla. 1st DC2Aa: 1985); see also Parke¥. Scotty's, Inc., 
584 So.2d 621 (Fla. 1st DC2AJ: 1991); ~4iller ¥. zAJlstate Ins. Co., 650 So.2d 671 
(Fla. 3d DCA 1995). 

7. The inference of defectiveness is based on Cassisi v. Maytag Co., 396 So.2d 
1140 (Fla. 1st DCA 1981 ). The Cassisi court explained: 

"There is, however, one type of proof of product defect, which, 
from a given set of circumstances, aids a plaintiff in meeting his 
burden by creating a legal inference that the product was defective 
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both at the time of the injury and at the time it was within the control 
of the supplier. This inference arises from the occurrence of the 
accident itself, and the case most often cited as so holding is Greco v. 
Bucciconi Engineering Co., 283 F. Supp. 978 (W.D.Pa.1967), a.ff'd, 
407 F.2d 87 (3d Cir. 1969). We approve the Greco rule and apply it to 
the case now before us. That rule, applying Pennsylvania law, simply 
states that when a product malfunctions during normal operation, a 
legal inference, which is in effect a mirror reflection of the 
Restatement's standard of product defectiveness, arises, and the 
injured plaintiff thereby establishes a prima facie case for jury 
consideration. 

"The Greco inference is somewhat analogous to the res ipsa 
loquitur inference applicable to negligence cases. While, as Prosser 
states, '(s)trictly speaking, since proof of negligence is not an issue, 
res ipsa loquitur has no application to strict liability; ... the inferences 
which are the core of the doctrine remain, and are no less applicable.' 
Prosser, LAw OF TORTS, § 103 at 672-73 (4th ed. 1971 ). Both legal 
inferences are similar since they are based upon common sense 
assumptions that the occurrence of the accident is such that in the 
ordinary course of events it could not have happened as to res ipsa, 
without the negligence of the person in control, and as to the other, 
without the product's defective condition. Additionally, both 
inferences are founded upon strong policy considerations that aid a 
plaintiff in meeting his burden of proof when direct proof of 
negligence or product defectiveness is wanting." [c.o.] 

396 So.2d at 1148, 1149. The inference has been recognized in subsequent Florida 
decisions. Zyferman v. Taylor, 444 So.2d 1088 (Fla. 4th DCA 1984); Gencorp Inc. 
v. Wolfe, 481 So.2d 109 (Fla. 1st DCA 1985); Jones v. Heil Co., 566 So.2d 565 
(Fla. 1st DCA 1990); Parke v. Scotty's Inc., 584 So.2d 621 (Fla. 1st DCA 1991); 
ISK Biotech Corp. v. Douberly, 640 So.2d 85, 89 (Fla. 1st DCA 1994) {"In other 
words, the malfunction itself constitutes evidence of a defect."); Miller v. Allstate 
Ins. Co., 650 So.2d 671 (Fla. 3d DCA 1995); Ainsworth v. KLI Inc., 967 So.2d 296 
(Fla. 4th DCA 2007). 
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Debra Gregory 

From: skywayra tds.net [skywayra@tds.net] 

Sent: Tuesday, September 11, 2012 5:20 PM 

To: Laura Whitmore 

Cc: Rebecca Mercier-Vargas; Boyer, Tyrie 

Subject: Re: FSJIC-Products Liability Subcommittee Model charges, verdict forms, and miscellaneous sub­
subcommittee 

Hello all. 

I agree with Laura's analysis. UI feel it would make no sense to write a revision when we have 
no idea why the court rejected the preliminary instruction. We should await clarification. 

I agree with the change suggested for 403.14. 

Regrettably I am a Judicial Roundtable presenter at the Sedona Conference (e-Discovery) 
meeting in Atlanta Thursday and Friday. I will be unable to attend the call. 

Ralph Artigliere 

On Tue, Sep 11,2012 at 5:10PM, Laura Whitmore <Laura.Whitmore@arlaw.com> wrote: 

Dear Judge Boyer, Judge Artigliere, and Rebecca, 

Our subcommittee of the Products Liability subcommittee has been tasked with revising 
instructions 403.13 and 403.14, the model charges, and the verdict forms, consistent with the 
Florida Supreme Court's opinion. While our ability to accomplish the latter portion of these 
tasks (revising the model charges, verdict forms, and making sure all PL instructions are in the 
reorganized book format) probably should await the finished work of the other sub­
subcommittees, we should start thinking about and discussing instructions 403.13 (Preliminary 
Issues) and 403.14 (Burden of Proof on Preliminary Issues). I am attaching to this email the 
supreme court's products liability instructions opinion for your reference because there is some 
question (to me at least) regarding what, specifically, our marching orders are with regard to 
those two instructions. As explained below, one interpretation of the Court's opinion is that 
we need to go back to the drawing board entirely on instruction 403.13. 

403.13 Preliminary Issue 

As to 403.13 (preliminary issue) the Court both "rejects" the Committee's proposed 
instruction (page 4) and then "refer[s]" it back to the committee "to make revisions consistent 
with the instructions preliminarily approved by the Court" (pages 4-5). The appendix lists this 
instruction as "reserved," which suggests the Court wants the Committee to keep working on 
it. It seems to me that if the Court wanted to entirely dispense with the instruction, it likely 
would have deleted the number instead of reserving a spot for it. Furthermore, and as 
discussed below, the Court preliminarily approved instruction 403.14-- burden of proof on the 
preliminary issue- - which also suggests the approval of a "preliminary issue" instruction, just 
not the one the Committee proposed. 

It is my understanding that this is one of the issues that Judge Barton has sought clarification 
from the Court about in his e-mail to Clerk Hall. To date, we have not received a response. 

10/8/2012 
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The instruction the Committee proposed, and the Court rejected, states: 

403.13 PRELIMINARY ISSUE 
The first issue you must decide is whether (defendant) was in a position to [correct defects in (the 

product) before it was sold] or [control the risk of harm that (the product) might cause after it was sold 
to (claimant or ultimate user)] [or] [whether (defendant), by its conduct, created the defect or assumed 
the responsibility that (the product might be defective]. 

NOTES ON USE FOR 403.13 

I. This instruction is for use when a distributor, importer, or intermediate seller 
never had physical possession of the product but nevertheless played a role in placing 
the product into the chain of distribution. See Riveria v. Baby Trend Inc., 914 So. 2d 
1102 (Fla. 4th DCA 2005) (defendant sold product to retailer, it was marketed under 
defendant's name, and defendant accepted payment for the product); Samuel Friedland 
Family Enterprises v. Amoroso, 630 So. 2d 1067 (Fla. 1994) (strict liability applies to 
hotel which was actively involved in marketing of product and product was marketed 
from its property). If the claim is based on the defendant's status as the designer, 
manufacturer, importer or retailer of the product, then this instruction should not be 
given because the standard strict liability instructions in 403.7 and 403 .15( d), cover t~e 
Issues. 

2. Privity. These instructions on products issues assume that any question of 
privity has been resolved in favor of the claimant. If it is necessary to submit a factual 
issue on privity to the jury, the committee recommends that it be submitted in the style 
of a preliminary charge on status or duty. For the effect of strict liability doctrine on 
claims of warranty previously requiring privity, see F.S. 672.318 and Kramer v. Piper 
Aircraft Corp., 520 So. 2d 37,39 & n.4 (Fla. 1988). 

Because there is no explanation from the Court as to why it rejected this instruction, it is 
difficult to know where to begin with re-writing it. I am curious as to whether the rest 
of you interpret the Court's Opinion on this instruction the same way as I do. We can 
take a stab at re-drafting it, however, we may also want to propose to the full Committee 
that we seek clarification from the Court to ensure we are correctly proceeding and 
carrying out their direction. 

I wanted to flag this issue for your attention in advance of our call this Thursday, where 
I understand the issue will be vetted among the entire Products Liability subcommittee. 
I welcome any thoughts or comments you may have in advance of that call. 

403.14 Burden of Proof on Preliminary Issue 

According to the Opinion, proposed instruction 403.14 was "preliminarily approved," however, the 
Opinion also refers Section 403.14 to the Committee for appropriate revision. Y et,the appendix 
restates the proposed 403.14 without change. Therefore, I think the only change(s) that need to be 
made are to ensure it follows the format of the instructions in the subsequently-approved Reorganized 
Book. The approved instruction states: 

403.14 Burden of Proof on Preliminary Issue 

10/8/2012 
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If the greater weight of the evidence does not support (claimant's) claim on this issue, then your 
verdict [on this issue] [on the claim of(claimant)] should be for (defendant) [and you should decide the 
other issues on (claimant's) claim]. 

If, however, the greater weight of the evidence supports (claimant's) claim [on this issue], then 
you shall decide whether (the product) was defective [and also decide the other issues on (claimant's) 
claim]. 

Note On Use For 403.14 

The bracketed language is for use if claimant makes alternative claim(s) of liability. 

To make this instruction consistent \vith the other burden of proof on preliminary issue 
instructions in the reorganized book, I propose the following edit: 

403.14 

If the greater weight of the evidence does not support (claimant's) claim on this issue, then your 
verdict [on this issue] [on the claim of(claimant)] should be for (defendant) [and you should decide the 
other issues on (claimant's) claim]. 

If, however,However_ if the greater weight of the evidence supports (claimant's) claim [on this 
issue], then you shall decide whether (the product) was defective [and also decide the other issues on 
(claimant's) claim]. 

Note On Use For 403.14 

The bracketed language is for use if claimant makes alternative claim(s) of liability. 

It is important to note that there is not uniform consistency in the revised book on this 
proposed change. Most of the burden of proof instructions seem to begin with the word 
"however" and eliminate the "if. however." clause. I personally feel it is clearer to 
eliminate the clause. and consistent with the majority of the burden of proof instructions. 

Please let me know your thoughts on 403.14, and whether you have any other questions 
or changes. 

Thank you all! 

Best regards, 

Laura K. Whitmore, Esq. 
Adams and Reese, LLP 
101 E. Kennedy Blvd., Ste. 4000 

10/8/2012 
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Tampa, FL 33602 
p: (813) 402-2880 
f: (813) 402-2887 
direct: (813) 227-5546 
efax: (813) 227-5646 
cell: (813) 841-0365 
laura.whitmore@arlaw.com 
www.adamsandreese.com 
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Baton Rouge 1 Birmingham I Houston 1 Jackson I Memphis I Mobile I Nashville I New Orleans I Sarasota I St Petersburg I 
Tampa 1 Washington, D.C. 
The contents of this e-mail and its attachments are intended solely for the addressee(s). In addition, this e-mail transmission may be confidential and it may be 
subject to privilege protecting communications between attorneys and their clients. If you are not the named addressee, or if this message has been addressed 
to you in error, you are directed not to read, disclose, reproduce, distribute, disseminate or otherwise use this transmission. Delivery of this message to any 
person other than the intended recipient(s) is not intended in any way to waive privilege or confidentiality. If you have received this transmission in error, please 
alert the sender by reply e-mail. Treasury Circular 230 requires that we inform you that any statements regarding tax matters made herein, including 
attachments, cannot be relied upon for the purpose of avoiding tax penalties, and such statements are not intended to be used or referred to In any marketing or 
promotional materials. Additionally, Adams and Reese LLP does not and will not impose any limitation on the disclosure of the tax treatment or tax structure of 
any transactions to which such statements relate. 

Ralph Artigliere 
skywayra@tds.net 

10/8/2012 
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Debra Gregory 

From: 

Sent: 

To: 

Rebecca Mercier-Vargas 

Wednesday, October 03, 2012 4:59PM 

Laura Whitmore (Laura.Whitmore@arlaw.com); Ralph Artigliere (skywayra@tds.net); 
twboyer@coj. net 

Page 1 ofS 

Subject: products instructions: conformance with the reorganized book and any recent amendments to 
instructions 

Attachments: image001.jpg 

One of the outstanding issues left for the subcommittee is to make sure that the products decisions as a 
whole conform to the reorganized jury instruction book and any amendments to the instructions since 
we submitted our products report in 2009. I think we also need to take a global look to make sure that 
all the instructions are consistent with any changes the Court made the proposals in our products 
report. I don't want to duplicate efforts, but hope you don't mind that I jotted down these notes about 
what we might need to revise: 

403.9, negligence: 
We might need to delete note on use 1 to bring the instruction in line with the other changes made by 
the products decision. In the products decision, the Court amended instruction 403.9 (negligence) and 
403.10 (negligent failure to warn) to delete language suggesting that the plaintiff had to prove a defect 
for both negligence and negligent failure to warn. 

In the version of 403.9 the committee submitted, the plaintiff had to prove "negligence is the failure to 
use reasonable care, which is the care a reasonably careful designer would use ... which results in a 
product being in an unreasonably dangerous condition." The Court deleted the defect requirement, 
"which results in a product being in an unreasonably dangerous condition." 

Similarly, in negligent failure to warn, 403.10, the court deleted the requirement that the negligence in 
the warning "make the product unreasonably dangerous." 

As I re-read note on use 1 to instruction 403.9, it seems to assume that a plaintiff has to prove defect in 
the negligence claim. I think that note should come out. 

403.12, notes on use 1, 2, 3, & 4: (causation instruction) 
I think each of these notes mistakenly refer to instruction 403.10, when they should refer to the 
causation instruction, 403.12. 

403.17, burden of proof on the main claim: 
It looks like we will need some minor changes to make it consistent with the reorganized book (compare 
it with negligence instruction 401.21, burden of proof on main claim): 
+++ 

403.17 BURDEN OF PROOF ON MAIN CLAIM 

If the greater weight of the evidence does not support [one or more of] 
(claimant's) claim[s], your verdict should be for (defendant)W [on [that] [those] 
claim(s)]. 

[However, if the greater weight of the evidence does support~ {one or 

10/8/2012 
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more of] (claimant's) claim[s], then your verdict should be for (claimant) and 
against (defendant) [on [that] [those] claim(s)]. 

[However, if the greater weight of the evidence supports (claimant's) claim against 
one for} [both] [more] of the defendants}, then you should decide and write on the 
verdict form the percentage of the total fault of [both] [all] defendants that was caused 
by each of them}. 

NOTE ON USE FOR 403.17 

Use the first paragraph in all cases. If there is an affirmative defense to the claim, 
do not use either of the bracketed paragraphs; instead turn to instruction 403.18. If there 
is no affirmative defense, use the first or second bracketed paragraph depending on 
whether there is one defendant or more than one. 

++++ 

Instruction 403.18, Defense Issues: 
Laura, did you look at the government rules defense issue (403.18c)7 I think that it is consistent with our 
recommendation on 403.11 (inferences) to recommend no change to also recommend no change to the defense 
issue in 403.18d. Could you let me know your thoughts on that? 

Also, it looks like it will need a few, minor revisions, to make 403.18 consistent with negligence instruction 
401.22, defense issues: 
+++ 

403.18 DEFENSE ISSUES 

If, however, the greater weight of the evidence supports [(claimant's) claim] [one 
or more of (claimant's) claims], then you shall consider the defense[s] raised by 
(defendant). 

On the [first]~ defense, the issue[s] for you to decide [is] [are]: 
*The order in which the defenses are listed below is not necessarily the 

order in which the instruction 
should be given. 

a. Comparative Negligence: 

whether (claimant or person for whose injury or death claim is made) was [himself] 
[herself] negligent* in (describe alleged negligence) and, if so, whether stteh that 
negligence was a contributing legal cause of the injury or damage to {claimant) 
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co1nplai11ed of. 

*If the jury has not been previously instructed on the definition of negligence, 
instruction 401.4 should be inserted here. 

b. Risk/Benefit Defense: 

whether, on balance, the [benefits] [or] [value] of (the product) outweigh the risks 
or danger connected with its use. 

NOTE ON USE FOR 403.18b 

In a strict liability defective design case, a defendant may be entitled to an 
affirmative defense based on the risk/benefit test. See Force v. Ford Motor Co., 879 So.2d 
103, 106 (Fla. 5th DCA 2004); Adams v. G. D. Searle & Co., 576 So.2d 728, 733 (Fla. 2d 
DCA 1991); Cassisi v. Maytag Co., 396 So.2d 1140, 1145-46 (Fla. 1st DCA 1981). Pending 
further development in the law, the committee takes no position on whether the 
risk/benefit test is a standard for product defect that should be included in instruction 
403.7 or an affirmative defense under instruction 403.18. The court should not, however, 
instruct on risk/benefit as both a test of defectiveness under 403.7 and as an affirmative 
defense under 403.18. 

c. Government Rules Defense: 

No instruction provided. 

NOTE ON USE FOR 403.18c 

Florida Statutes section 768.1256 provides for a rebuttable presumption in the 
event of compliance or noncompliance with government rules. The statute does not 
state whether the presumption is a burden-shifting or a vanishing presumption. See F.S. 
90.301-90.304. Pending further development in the law, the committee offers no 
standard instruction on this presumption, leaving it up to the parties to propose 
instructions on a case-by-case basis. 

d. State-of-the-art Defense: 

In deciding the issues in this case, you shall consider the state-of-the-art of 
scientific and technical knowledge and other circumstances that existed at the time of 
(the product's) manufacture, not at the time of the loss or injury. 
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NOTE ON USE FOR 403.18d 

Instruction 403.7d applies only in defective design cases. F.S. 768.1257. 

NOTES ON USE FOR 403.18 

1. Comparative negligence is a defense to strict liability claims if based on 
grounds other than the failure of the user to discover the defect or to guard against the 
possibility of its existence. West v. Caterpillar Tractor Co., 336 So.2d 80, 90 (Fla. 1976). 
Model Charge 7 illustrates the defense of comparative negligence in a 
negligence/express warranty action against a retailer, and Model Charge 8 illustrates the 
same defense in a negligence/strict liability action against a manufacturer and retailer. 

2. The "patent danger doctrine" is not an independent defense but, to the 
extent applicable (see note 1), it is subsumed in the defense of contributory negligence. 
Auburn Machine Works Inc. v. Jones, 366 So.2d 1167 (Fla. 1979). 
+++ 

Instruction 403.19, Burden of Proof on Defense Issues: 
There are some discrepancies between this instruction and the similar instruction in the negligence context, 
instruction 401.23. In the first and second paragraphs of 403.19, the last couple lines ask the jury to determine 
the percentage of "damages" caused by the defendant or each party. Interestingly, instruction 401.23 asks the 
jury to apportion "negligence." It seems that it would be more consistent in 403.19 to use "[negligence] [fault] 
[responsibility]" similar to 401.22f (see the errors and omissions report, because we are proposing a change to 
use this language consistently) 

In the last note on use, Preemptive charges on defense issues, we call these "preemptive instructions" in the 
negligence instruction 401.22, not "preemptive charges." 

++ 
Preemptive dJOI ge:s instructions on defense issues. If a preemptive eh3rge instruction for claimant ... 

++ 
Also, in the last line of the preemptive charge note on use, I think there is a bad cross-reference that should be 
amended: 

++ 
the ruling should be given immediately after framing the defense issues (instruction 403.17 403.18). 

Please just let me know what you think about these! Thanks very much, 
Rebecca 
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Rebecca Mercier Vargas, Esq. 
Board Certified Appellate Attorney 
Kreusler-Walsh, Compiani & Vargas, P.A. 
501 South Flagler Drive, Suite 503 
West Palm Beach, Florida 33401-5913 
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M E M O R A N D U M 

TO:    Standard Jury Instructions (Civil) Committee  

FROM: Rebecca Mercier Vargas  

DATE: January 9, 2013 

RE:  Products Liability Subcommittee Draft Publication Notice  

 

Attached is a draft of the publication notice for the products liability 
instructions.  There are a few items that the products subcommittee would like to 
bring to your attention: 

Format:  We used a different format than usual because we are trying to 
show the changes from the language in the appendix to the Court’s decision.  We 
started with the language in the appendix to the Court’s products decision and 
removed all of the underlining.  That way, the underlined language set forth in this 
notice reflects a change from the instructions set forth in the appendix.  We tried to 
explain this in the publication notice, which is wordier than normal.  We included 
all the products instructions in the publication notice, even those we are not 
changing.   

   

403.7 Strict Liability:  As requested at the meeting, we added language to 
note on use 1 explaining that the revisions to the definition of manufacturing defect 
in 403.7(a) are not intended to change the substance of the definition found in PL 
4.  They are intended to be plain language changes.  

Brian Baggot suggested we revise the wording of the consumer expectation 
test set forth in the definition of manufacturing defect, 403.7a (Brian Baggot’s e-
mail dated November 7, 2012 is attached).  Brian raised two concerns:  (1) the jury 
will not understand whose expectations regarding the safety of the intended design 
are determinative (the consumer’s expectations or the defendant’s expectations?); 
and (2) the consumer expectations test in the manufacturing defect instruction, 
403.7a, is inconsistent with the consumer expectations test set forth in the design 
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defect instruction, 403.7b, which requires proof that the product was “used as 
intended by the defendant or in a reasonably foreseeable manner.”   

 

During our October meeting, the full committee approved the following 
language in 403.7:   

a.  Manufacturing defect 
 

A product is defective if because of a 
manufacturing defect if it is in a condition 
unreasonably dangerous to [the user] [a person in the 
vicinity of the product] when it leaves the possession 
of the [manufacturer] [seller] [distributor] [supplier] 
[importer] [defendant] and the product is expected to 
and does reaches the user or consumer without 
substantial change affecting that condition. 

 

A product is unreasonably dangerous because of 
a manufacturing defect if it is different from its 
intended design and fails to perform as safely as the 
intended design would have performed. 

 

b.  Design defect 

 

A product is defective because of a design defect 
if it is in a condition unreasonably dangerous to [the 
user] [a person in the vicinity of the product] and the 
product is expected to and does reach the user 
without substantial change affecting that condition. 
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A product is unreasonably dangerous because of 
its design if [the product fails to perform as safely as 
an ordinary consumer would expect when used as 
intended or when used in a manner reasonably 
foreseeable by the [manufacturer] [seller] 
[distributor] [supplier] [importer]] [and] [or] [the risk 
of danger in the design outweighs the benefits]. 

 

To address these concerns, Brian suggested two possible revisions to 403.7a.  
Brian’s Option 1 (revising 403.7a) (adds “used as intended/reasonably 
foreseeable”):   

A product is unreasonably dangerous because of a 
manufacturing defect if it is different from its intended design 
and it fails to perform as safely as an ordinary consumer would 
expect when used as intended or when used in a manner 
reasonably foreseeable by the [manufacturer] [seller] 
[distributor] [supplier] [importer]. 

 

Brian’s Option 2 (revising 403.7a) (rewords to make clear that it is the 
manufacturing defect that causes the product to be unreasonably dangerous):  

A product is unreasonably dangerous because of a 
manufacturing defect if it is different from its intended design 
and, because of that difference, fails to perform as safely as an 
ordinary consumer would expect when used as intended or 
when used in a manner reasonably foreseeable by the 
[manufacturer] [seller] [distributor] [supplier] [importer]. 

 The subcommittee discussed Brian’s concerns and proposals at length.  The 
definition of the consumer expectations test in the manufacturing defect instruction 
comes directly from our former instruction, PL 4.  Any discrepancy in language is 
carried over from former instructions PL 4 and PL 5.   
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 John Kest agreed that Brian may be correct, but the direction from the 
committee and Court is to use the language found in former instructions PL 4 and 
5.  Laura Whitmore and Liz Russo stressed that we can revise the instructions to 
make sure that they are legally correct.   
 

 After discussion, the majority of the subcommittee decided that no revision is 
necessary because the full committee had decided to define defect consistent with 
our former instructions PL 4 and PL 5.  However, we want to flag this issue for the 
full committee’s consideration.   

 Tyrie Boyer raised a second issue regarding the language in 403.7(b), 
defining design defect.  Tyrie suggested deleting the following language:  “[seller] 
[distributor] [supplier] [importer].”  This would make our proposed instruction 
403.7(b) consistent with former instruction PL 5, which told the jury that the 
product must be “used as intended or when used in a manner reasonably 
foreseeable by the manufacturer.”   

 We had two conference calls discussing this issue.  The Committee’s 2009 
report to the Court added the language “[seller] [distributor] [supplier] [importer]” 
throughout the instructions.  The law is clear that all entities in the stream of 
commerce are held strictly liable.  David Sales explained that, typically, the 
manufacturer spends more resources developing the product and knows of many 
more possible uses (or misuses) of the product than a company that only sells the 
product.  Yet, both the manufacturer and the seller/retailer are held strictly liable 
when the product is unreasonably dangerous.   

It makes sense to the subcommittee that the seller is held to the same 
standard as the manufacturer.  Both entities should be strictly liable if the use was 
reasonably foreseeable by the manufacturer.  We agreed with Tyrie’s suggestion to 
delete “[seller] [distributor] [supplier] [importer]” from instruction 403.7(b).   

 

Instruction 403.15(e), Issues on the Main Claim:  As requested at the 
meeting, we added a note on use to refer back to the definition of design defect in 
403.7(b) and note on use 3 to explain that, pending further development in the law, 
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the committee takes no position on whether the risk-benefit test and consumer 
expectations test are intended to be given alternatively or together (“[and][or]”).  

After the meeting, Brian Baggot pointed out an inconsistency between the 
definitions of design defect in instructions 403.7(b) (definition of design defect) 
and 403.15(e) (issues on the main claim).  In instruction 403.7(b), we define a 
design defect as the ordinary consumer test “[or]” the risk-benefit test.  In 
instruction 403.15(e), the committee approved language defining a design defect as 
the ordinary consumer test “[and] [or]” the risk benefit test.  In note on use 3 to 
403.7(b), we state that pending further development in the law, the committee 
takes no position on whether these tests are to be given alternatively or together.  
We agreed with Brian’s suggestion to make these instructions consistent and use 
“[and] [or]” in both instructions 403.7(b) and 403.15.  

 

403.11. Government rules and 403.18(c) (defense issues, government 
rules)  In instruction 403.11, we proposed a note on use explaining we have not 
proposed an instruction on the government rules statute because the law is unclear 
on whether it creates a burden-shifting or a vanishing presumption.  We added a 
citation to Birge v. Charron, 37 FLW S735 (Fla. 2012).  This is a recent decision 
that has a helpful discussion regarding presumptions, even though it does not 
involve the government rules statute.   

We also revised the note on use in instruction 403.18(c), the instruction on 
defense issues and the government rules defense, to keep it consistent with the note 
to 403.11.  
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SJI Civil: Draft Publication Notice for products instructions

Rebecca Mercier-Vargas  to:
ctjujk1, Baggot, Brian, Barton, 
James, david, Elizabeth Russo, 
farmergm, gfox, Iacone, Diane, 

12/14/2012 03:39 PM

[attachment "draft products publication notice 12-14-12 (00022502).DOC" deleted 
by Jodi B Jennings/The Florida Bar] 
[attachment "image001.jpg" deleted by Jodi B Jennings/The Florida Bar] 
Hello, Products Liability Subcommittee:  
 
I hope you all are having a great holiday season so far.  We had an interesting call 
yesterday, although only Jim Barton, David Sales and I were able to participate.  
 
On the issue of instruction 403.7b, we all agreed with Tyrie’s suggestion to delete 
from the definition of design defect in 403.7b the following language:  “[seller] 
[distributor] [supplier] [importer].”  This will make our proposed instruction 
403.7b consistent with former instruction PL 5, which told the jury that the product 
must be “used as intended or when used in a manner reasonably foreseeable by the 
manufacturer.”   
 
The law is clear that all entities in the stream of commerce are held strictly liable.  
David explained that, typically, the manufacturer spends more resources 
developing the product and knows of many more possible uses (or misuses) of the 
product than someone who only sells the product.  Yet, both the manufacturer and 
the seller/retailer are held strictly liable when the product is unreasonably 
dangerous.  It makes sense to us that the seller is held to the same standard as the 
manufacturer.  Both entities should be strictly liable if the use was reasonably 
foreseeable by the manufacturer.  
 
I would appreciate hearing everyone’s thoughts on whether you agree with this 
revision by the end of next week.  If you are travelling for the holidays, let me 
know that you need a bit more time to digest this.  
 
I have also drafted for your review the publication notice.  As we discussed I added 
all the products instructions, even those we are not changing.  We used a different 
format than usual.  We removed all of the underlining from the instructions set 
forth in the Court’s appendix to the products decision.  All of the underlined 
language set forth in this notice reflects a change from the instructions set forth in 
the appendix.  Please let me know if you think the notice explains this as clearly as 
possible.  If you have other suggestions about how to word this, I would be happy 
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to hear them. 
 

Rebecca Mercier Vargas, Esq.
Board Certified Appellate Attorney

Kreusler‐Walsh, Compiani & Vargas, P.A.
501 South Flagler Drive, Suite 503
West Palm Beach, Florida 33401‐5913
Telephone: (561) 659‐5455
Facsimile:  (561) 820‐8762

rvargas@kwcvpa.com
www.kwcvpa.com 

-------------------------------------------------------------------------------------------------------------------------------------------
-
CONFIDENTIALITY NOTICE: This email message, including any attachments, is a confidential 
attorney-client communication. If you are not the intended recipient, please contact me and destroy all 
copies of the original message and attachments.
 

MARCH 7-8, 2013 PAGE 45



FW: SJI (civil) committee: publication notice for products liability amendments
Rebecca Mercier-Vargas  to: Jodi B Jennings 02/12/2013 03:21 PM

[attachment "image001.jpg" deleted by Jodi B Jennings/The Florida Bar] 
 
 
From: Rebecca Mercier-Vargas 
Sent: Monday, January 21, 2013 9:35 AM
To: 'Jodi B Jennings'; bartonjm@fljud13.org; jlang@carltonfields.com; jamos@fisherlawfirm.com; 
jbagley@jud11.flcourts.org; kbarnett@barnett442.com; pmb@FLAppellateLaw.com; ciklinc@flcourts.org; 
twboyer@coj.net; pdemahy@dldlawyers.com; tdukes@mmdorl.com; gfox@stfblaw.com; 
gfrancis@forthepeople.com; sgertz@law.fsu.edu; don@hinkleforan.com; Ingram, J.; 
jacobusb@flcourts.org; Kest, John ; LaRose, Edward; lewisj@1dca.org; poseyg@flcourts.org; 
llytal@foryourrights.com; rmccloy@hsmclaw.com; Rosenbloum, Louis; Roth, Neal; Russo, Elizabeth; 
david@salesappeals.com; Sass, Cynthia; Suarez, Richard; Campo, Allan; farmergm@att.net; 
drogers@shb.com; dedeelp@msn.com; judgemattlucas@gmail.com; laura.whitmore@arlaw.com; 
bbaggot@rumberger.com; ctw@beggslane.com
Subject: SJI (civil) committee: publication notice for products liability amendments 
 
Hello, Civil Jury Instructions Committee: 
 
The publication notice with our proposed revisions to the products instructions in 
response to the Supreme Court’s decision is now available on the main home 
page of our committee website (the link is below).  This notice will be published in 
the Feb. 1 Bar News.  
 
If you have colleagues that practice in this area, we would appreciate it if you sent 
them a copy of the notice.  It would also be helpful if you could forward this 
notice to any trial judges you know who preside over products trials.  Any 
comments from the public are due by March 1.  We will be considering any 
comments received at our next meeting of the full committee, on March 7‐8.   
 
http://www.floridasupremecourt.org/civ_jury_instructions/index.shtml
 

Rebecca 
 

Rebecca Mercier Vargas, Esq.
Board Certified Appellate Attorney

Kreusler‐Walsh, Compiani & Vargas, P.A.
501 South Flagler Drive, Suite 503
West Palm Beach, Florida 33401‐5913
Telephone: (561) 659‐5455
Facsimile:  (561) 820‐8762
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Proposed Amendments to Jury Instructions in Civil Cases 
 

The Supreme Court Committee on Standard Jury Instructions in Civil Cases 
proposes new instructions for use in products liability cases, Standard Jury 
Instructions in Civil Cases, 403.1 through 403.19.  This proposal is in response to 
the decision In re Standard Jury Instructions in Civil Cases Report No. 09-10 
(Products Liability), 91 So.2d 3d 785 (Fla. 2012).  This decision preliminarily 
approved several products liability instructions as set forth in appendix to the 
decision:  403.1 Introduction; 403.2 Summary of Claims; 403.4 Express Warranty; 
403.5 Implied Warranty of Merchantability; 403.6 Implied Warranty of Fitness for 
Particular Purpose; 403.8 Strict Liability Failure to Warn; 403.9 Negligence; 
403.10 Negligent Failure to Warn; 403.12 Legal Cause; 403.14 Burden of Proof on 
Preliminary Issue; 403.15 Issues on Main Claim; 403.17 Burden of Proof on Main 
Claim; 403.18 Defense Issues; and 403.19 Burden of Proof on Defense issues.  The 
Court explained that “these approvals are only preliminary because this group of 
instructions must be viewed as a full package before authorization can be 
provided.”  Id. at 787.  The Court asked the Committee to reconsider several of the 
instructions:  403.7 Strict Liability; 403.11 Inference of Product Defect or 
Negligence; 403.13 Preliminary Issue; 403.14 Burden of Proof on Preliminary 
Issue; and 403.16 Issues on Crashworthiness and “Enhanced Injury” Claims. 

In this notice, to track the changes from the language of the instructions set 
forth in the Court’s appendix, the Committee began with the language in the 
appendix and removed all the underlining.  In re Standard Jury Instructions 
(Products Liability), 91 So.3d at 790-812.  The text that is underlined in this notice 
has been added to the instructions as set forth in the Court’s decision.   

The appendix to the decision struck through instructions 403.7 Strict 
Liability and 403.16 Issues on Crashworthiness and “Enhanced Injury” Claims.  In 
instruction 403.7, the Committee removed the strike-through text found in the 
appendix to the decision.  In this notice, the underlining and strike-through text in 
instruction 403.7 show changes from the language in the Court’s appendix.  In 
instruction 403.16, the Committee retained the strike-though text found in the 
appendix to the decision and drafted a new note on use, shown in underlined text.   

The Court preliminarily approved instructions 403.4, 403.5 and 403.6 and 
the Committee made no revisions to these instructions.  The underlining and strike-
trough text has been removed from these instructions. 

Interested parties have until March 1, 2013, to submit comments 
electronically to the Chair of the committee, The Honorable James Manly Barton 
II, bartonjm@fljud13.org, with a copy to the committee liaison, Jodi Jennings, 
jjenning@flabar.org.  After reviewing all comments, the committee may submit its 
proposals to the Florida Supreme Court. 
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PL 
 

PRODUCT LIABILITY 
 
 
Issues 
 
PL 1  Express warranty 
 
PL 2  Implied warranty of merchantability 
 
PL 3  Implied warranty of fitness for particular purpose 
 
PL 4  Strict liability (manufacturing defect) 
 
PL 5  Strict liability (design defect) 
 
Burden of proof (greater weight of the evidence) 
 
Defense issues 

 
 

403  PRODUCTS LIABILITY 
 
403.1  Introduction 
403.2  Summary of Claims 
403.3  Greater Weight of the Evidence 
403.4  Express Warranty 
403.5  Implied Warranty of Merchantability 
403.6  Implied Warranty of Fitness for Particular Purpose 
403.7  Strict Liability 
403.8  Strict Liability Failure to Warn 
403.9  Negligence 
403.10 Negligent Failure to Warn 
403.11 Inference of Product Defect or Negligence   (reserved) 
403.12 Legal Cause 
403.13 Preliminary Issue   (reserved) 
403.14 Burden of Proof on Preliminary Issue 
403.15 Issues on Main Claim 
403.16 Issues on Crashworthiness and “Enhanced Injury” Claims 
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403.17 Burden of Proof on Main Claim 
403.18 Defense Issues 
403.19 Burden of Proof on Defense Issues 
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PL 
PRODUCT LIABILITY 

 
NOTE ON USE 

 
The instructions in this Part PL PRODUCT LIABILITY do not contain 

instructions on Negligence. When alternative issues of negligence are to be 
submitted, use Charge 3.5 on Negligence Issues, as in Model Charge No. 8. 
 

The issues for your determination on the claim of (claimant) against 
(defendant) are whether the (describe product) [sold] [supplied] by (defendant) 
was defective when it left the possession of (defendant) and, if so, whether such 
defect was a legal cause of [loss] [injury] [or] [damage] sustained by (claimant 
or person for whose injury claim is made). A product is defective 
 
 

403.1 INTRODUCTION 
 

Members of the jury, you have now heard and received all of the 
evidence in this case. I am now going to tell you about the rules of law that you 
must use in reaching your verdict. [You will recall at the beginning of the case 
I told you that if, at the end of the case I decided that different law applies, I 
would tell you so. These instructions are (slightly) different from what I gave 
you at the beginning and it is these rules of law that you must now follow.] 
When I finish telling you about the rules of law, the attorneys will present 
their final arguments and you will then retire to decide your verdict. 
 

NOTES ON USE FOR 403.1 
 

1. When instructing the jury before taking evidence, use instruction 202.1 
in lieu of instruction 403.1. See Model Charge 1. Instruction 403.1 is for 
instructing the jury after the evidence has been concluded. Use the bracketed 
language in instruction 403.1 when the final instructions are different from the 
instructions given at the beginning of the case. If the instructions at the end of the 
case are different from those given at the beginning of the case, the committee 
recommends that the court point out the differences, with appropriate language in 
the final instructions, including an explanation for the difference, such as when the 
court has directed a verdict on an issue. 
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2. Fla.R.Civ.P. 1.470(b) authorizes instructing the jury during trial or 
before or after final argument. The timing of instructions is within the sound 
discretion of the trial judge, to be determined on a case-by-case basis, but the 
committee strongly recommends instructing the jury before final argument. 

 
3. Each juror must be provided with a full set of jury instructions for use 

during their deliberations. Rule 1.470(b). The trial judge may find it useful to 
provide these instructions to the jurors when the judge reads the instructions in 
open court so that jurors can read along with the judge as the judge reads the 
instructions aloud. 
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403.2 SUMMARY OF CLAIMS 
 

The claims [defenses] in this case are as follows. (Claimant) claims that 
the (describe product) [designed] [manufactured] [distributed] [imported] 
[sold] [or] [supplied] by (defendant) was defective and that the defect in the 
(describe product) caused [him] [her] harm. 
 

[(Claimant) [also] claims that [he] [she] sustained greater or additional 
injuries than what [he] [she] would have sustained in the (describe accident) if 
the (describe product) had not been defective.] 
 

[(Claimant) [also] claims that (defendant) was negligent in (describe alleged 
negligence), which caused [him] [her] to be injured by (the product).] 
 

(Defendant) denies [that] [those] claim(s) [and also claims that (claimant) 
was [himself] [herself] negligent in (describe the alleged comparative 
negligence), which caused [his] [her] harm]. [Additionally (describe any other 
affirmative defenses).] 
 

[The parties] [(claimant)] must prove [his] [her] [their] claims by the 
greater weight of the evidence. I will now define some of the terms you will use 
in deciding this case. 
 

NOTE ON USE FOR 403.2 
 

Use the second paragraph for crashworthiness claims. See instruction 403.16. 
Use the first bracketed phrase in the fourth paragraph when there is a claim of 
comparative negligence. Use the second bracketed sentence where there are 
additional affirmative defenses. 

MARCH 7-8, 2013 PAGE 52



403.3   GREATER WEIGHT OF THE EVIDENCE 
 
“Greater weight of the evidence” means the more persuasive and 

convincing force and effect of the entire evidence in the case. 
 

 
NOTES ON USE FOR 403.3 

 
1. Greater or lesser number of witnesses. The committee recommends that 

no instruction be given regarding the relationship (or lack of relationship) between 
the greater weight of the evidence and the greater or lesser number of witnesses. 

 
2. Circumstantial evidence. The committee recommends that no instruction 

generally be given distinguishing circumstantial from direct evidence. See Nielsen 
v. City of Sarasota, 117 So.2d 731 (Fla. 1960). 
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PL 1 express warranty 
 

 
403.4    EXPRESS WARRANTY 

 
 A product is defective if it does not conform to representations of fact 
made by (defendant), orally or in writing, in connection with the [sale] 
[transaction] on which (name) relied in the [purchase and] use of the product. 
[The representation must be one of fact, rather than opinion.] 
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PL 2 implied warranty of merchantability 
 

 
403.5 IMPLIED WARRANTY OF MERCHANTABILITY 

 
 A product is defective if it is not reasonably fit for either the uses 
intended or the uses reasonably foreseeable by (defendant). 
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PL 3 implied warranty of fitness for particular purpose 
 

 
403.6 IMPLIED WARRANTY OF FITNESS FOR  

PARTICULAR PURPOSE 
 
 A product is defective if it is not reasonably fit for the specific purpose 
for which (defendant) knowingly sold the product and for which, in reliance on 
the judgment of (defendant), the purchaser bought the product. 
 
 

MARCH 7-8, 2013 PAGE 56



PL 4 strict liability (manufacturing defect) 
 

if by reason of a manufacturing defect it is in a condition unreasonably 
dangerous to [the user] [a person in the vicinity of the product]* and the 
product is expected to and does reach the user without substantial change 
affecting that condition. 

 
A product is unreasonably dangerous because of a manufacturing 

defect if it does not conform to its intended design and fails to perform as 
safely as the intended design would have performed. 

 
PL 5 strict liability (design defect) 
 

if by reason of its design the product is in a condition unreasonably 
dangerous to [the user] [a person in the vicinity of the product]* and the 
product is expected to and does reach the user without substantial change 
affecting that condition. 

 
A product is unreasonably dangerous because of its design if [the 

product fails to perform as safely as an ordinary consumer would expect 
when used as intended or in a manner reasonably foreseeable by the 
manufacturer] [or] [the risk of danger in the design outweighs the 
benefits]. 

 
If the greater weight of the evidence does not support the claim of 

(claimant), your verdict should be for (defendant). 
 

[However, if the greater weight of the evidence does support the claim of 
(claimant), then your verdict should be for (claimant) and against (defendant)]. 
**[However, if the greater weight of the evidence does support the claim of 
(claimant), then you shall consider the defense raised by (defendant). On the 
defense, the issues for your determination are (state defense issues)]. 
 

“Greater weight of the evidence” means the more persuasive and 
convincing force and effect of the entire evidence in the case. 
 

NOTES ON USE 
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If it is determined that a Negligence instruction is appropriate in addition to 
a Product Liability (PL) instruction, use charge 3.5 on Negligence Issues as in 
Model Charge No. 8. 

 
In cases involving claims of both negligence and defective design, submission of 

both claims may result in an inconsistent verdict. See, e.g., Consol. Aluminum 
Corp. v. Braun, 447 So. 2d 391 (Fla. 4th DCA 1984); Ashby Div. of Consol. 
Aluminum Corp. v. Dobkin, 458 So. 2d 335 (Fla. 3d DCA 1984). See also 
Moorman v. American Safety Equip., 594 So. 2d 795 (Fla. 4th DCA 1992); North 
American Catamaran Racing Ass’n. v. McCollister, 480 So. 2d 669 (Fla. 5th DCA 
1985). 
 

*When the injured person is a bystander, use the language in the second pair 
of brackets. See West v. Caterpillar Tractor Co., Inc., 336 So.2d 80 (Fla. 1976), 
and Sanchez v. Hussey Seating Co., 698 So.2d 1326 (Fla. 1st DCA 1997). 
 

**When defense issues are to be submitted, use the charge contained within 
this second pair of brackets. In other cases, use the first bracketed sentence instead. 
 

COMMENT 
 

1. Privity. These charges on product liability issues presuppose that any 
question of privity has been resolved in favor of the claim. For the effect of strict 
liability doctrine on claims of warranty previously requiring privity, see § 672.318, 
Fla. Stat. (1987), and Kramer v. Piper Aircraft Corp., 520 So.2d 37, 39 & n. 4 (Fla. 
1988). Should it be necessary to submit to the jury a factual issue on privity, the 
committee recommends that it be submitted in the style of a preliminary charge on 
status or duty as in SJI 3.2. 
 

2. Strict liability (Restatement of Torts 2d § 402A). Charge PL 4, derived 
from § 402A as adopted in West v. Caterpillar Tractor Co., Inc., 336 So.2d 80 
(Fla. 1976), is appropriate for a strict liability claim against the manufacturer based 
on an alleged manufacturing flaw in the product. In response to Ford Motor Co. v. 
Hill, 404 So.2d 1049, 1052 n. 4 (Fla. 1981), directing the committee to improve its 
product liability charge, the committee recommends PL 5 for design defect cases, 
stating standards for determining when a product is “unreasonably dangerous” 
because of design. 
 

PL 5 defines “unreasonably dangerous” both in terms of consumer 
expectations, see comment i to § 402A of the Restatement, and in terms weighing 

MARCH 7-8, 2013 PAGE 58



the design risk against its utility. These concepts are discussed in Radiation Tech. 
Inc., v. Ware Constr. Co., 445 So.2d 329, 331 (Fla. 1983); Cassisi v. Maytag Co., 
396 So.2d 1140, 1143–45 (Fla. 1st DCA 1981); Adams v. G. D. Searle & Co., 576 
So.2d 728, 733 (Fla. 2d DCA 1991). Absent more definitive authority in Florida, 
the committee recommends neither test to the exclusion of the other and expresses 
no opinion about whether the two charges should be given alternatively or 
together. PL 5 provides language suitable for either standard, or both, determined 
by the trial court to be appropriate. 
 

The committee notes, however, that the two issue rule may be implicated if 
both tests of design defect are used. Zimmer Inc. v. Birnbaum, 758 So.2d 714 (Fla. 
4th DCA 2000). 

 
The committee is of the view that, in Florida, the ultimate burden of persuasion 

in cases submitted to the jury remains with the plaintiff. West, 336 So.2d at 87; but 
see Barker v. Lull Engineering Co., 20 Cal.3d 413, 143 Cal.Rptr. 225, 573 P.2d 
443, 455–56 (1978), quoted in Cassisi, 396 So.2d at 1145. PL 5 therefore allocates 
that burden to the plaintiff. The charge is not intended to control issues of the 
burden of proof or sufficiency of the evidence for directed verdict purposes. 
 

Pending further development of Florida law, the committee reserved the 
question of whether there can be strict liability for failure to warn and, if so, what 
duty is imposed on the manufacturer or seller. 
 

3. Obvious defects, opportunity to inspect, disclaimers. These concepts are 
not covered by the standard charges. See Auburn Machine Works Co., Inc. v. 
Jones, 366 So.2d 1167 (Fla. 1979). 
 

4. Uniform Commercial Code. There are many open questions concerning 
the meaning and application in Florida personal injury litigation of certain U. C. C. 
provisions. Compare Schuessler v. Coca-Cola Bottling Company of Miami, 279 
So.2d 901 (Fla. 4th DCA 1973), with Ford Motor Co. v. Pittman, 227 So.2d 246 
(Fla. 1st DCA 1969), cert. denied, 237 So.2d 177 (Fla. 1970). Accordingly, the 
committee has not undertaken to express U. C. C. concepts, as such, in these jury 
charges. A U. C. C. provision which is held to be applicable may be read or 
appropriately paraphrased for the jury. In order to avoid undue emphasis, the 
committee recommends that the provision read or paraphrased not be identified as 
a statute. 
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5. Comparative negligence. Comparative negligence is a defense to strict 
liability claims if based on grounds other than the failure of the user to discover the 
defect or to guard against the possibility of its existence. West v. Caterpillar, supra 
n. 2. Model charge 7 illustrates the defense of comparative negligence in a 
negligence/express warranty action against a retailer and model charge 8 illustrates 
the same defense in a negligence/strict liability action against a manufacturer and 
retailer. 
 

6. The committee takes no position regarding whether the injured bystander 
must be foreseeable. See West v. Caterpillar Tractor Co., Inc., 336 So.2d 80 (Fla. 
1976). 
 
 7. Pending further development of Florida law, the Committee takes no 
position on the sufficiency of these instructions in cases in which the Cassisi 
inference applies. See Cassisi v. Maytag Co., 396 So.2d 1140 (Fla. 1st DCA 1981); 
Gencorp, Inc. v. Wolfe, 481 So.2d 109 (Fla. 1st DCA 1985); see also Parke v. 
Scotty's, Inc., 584 So.2d 621 (Fla. 1st DCA 1991); Miller v. Allstate Ins. Co., 650 
So.2d 671 (Fla. 3d DCA 1995). 
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403.7 STRICT LIABILITY 
 

(Reserved) 
 
 
a.  Manufacturing defect 
 

A product is defective if it is because of a manufacturing defect if it is in a 
condition unreasonably dangerous when it leaves the possession of the 
[manufacturer] [seller] [distributor] [supplier] [importer] [defendant] to [the 
user] [a person in the vicinity of the product] and the product is expected to 
and does reaches the user or consumer without substantial change affecting 
that condition. 
 

A product is unreasonably dangerous because of a manufacturing defect 
if it is different from its intended design and fails to perform as safely as the 
intended design would have performed. 
 
b.  Design defect 
 

A product is defective because of a design defect if it is in a condition 
unreasonably dangerous to [the user] [a person in the vicinity of the product] 
and the product is expected to and does reach the user without substantial 
change affecting that condition.  

 
A product is unreasonably dangerous because of its design if [the product 

fails to perform as safely as an ordinary consumer would expect when used as 
intended or when used in a manner reasonably foreseeable by the 
[manufacturer] [seller] [distributor] [supplier] [importer]] [and] [or] [the risk 
of danger in the design outweighs the benefits]. 

 
NOTES ON USE FOR 403.7 

 
1. A claimant is not required to plead or prove whether the defect in the 

product came from its manufacture or design. Ford Motor Co. v. Hill, 404 So.2d 
1049 (Fla. 1981); McConnell v. Union Carbide Corp., 937 So.2d 148 (Fla. 4th 
DCA 2006). In cases involving a claim of a manufacturing defect in the product, to 
clarify the issue for the jury, this instruction can be modified by adding the 
following language in the second paragraph after “if [the product”: “was not built 
according to its intended design [or] because the product ….” The risk/benefit test 
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does not apply in cases involving claims of manufacturing defect. See Cassisi v. 
Maytag Co., 396 So.2d 1140, 1146 (Fla. 1st DCA 1981).  Instruction 403.7(a) 
retains the definition of manufacturing defect found in former instruction PL 4.  
The minor changes from the definition found in PL 4 are intended to make this 
instruction more understandable to jurors without changing its meaning. 
 

2. Foreseeability of injured bystander. Strict liability applies to all 
foreseeable bystanders. When the injured person is a bystander, use the language 
“a person in the vicinity of the product” instead of “the user.” Strict liability does 
not depend on whether the defendant foresaw the particular bystander’s presence. 
See West v. Caterpillar Tractor Co. Inc., 336 So.2d 80, 89 (Fla. 1976) (“Injury to a 
bystander is often feasible. A restriction of the doctrine to the users and consumers 
would have to rest on the vestige of the disappearing privity requirement.”). See 
also Sanchez v. Hussey Seating Co., 698 So.2d 1326 (Fla. 1st DCA 1997). When 
there is an issue regarding whether the presence of bystanders was foreseeable, 
additional instructions may be needed. 
 

3. This instruction retains the consumer expectations test and the 
risk/benefit test for product defect, both of which previously appeared in PL 5. 
Florida recognizes the consumer expectations test. See McConnell v. Union 
Carbide Corp., 937 So.2d 148, 151 n.4 (Fla. 4th DCA 2006); Force v. Ford Motor 
Co., 879 So.2d 103, 107 (Fla. 5th DCA 2004); Adams v. G. D. Searle & Co., 576 
So.2d 728, 733 (Fla. 2d DCA 1991); Cassisi v. Maytag Co., 396 So.2d 1140, 
1145–46 (Fla. 1st DCA 1981).  Other decisions have relied upon the RESTATEMENT 
(THIRD) OF TORTS: Products Liability to define a product defect.  See Union 
Carbide Corp. v. Aubin, 97 So.3d 886 (Fla. 3d DCA 2012); Agrofollajes, S.A. v. 
E.I. DuPont de Nemours & Co., Inc., 48 So.3d 976 (Fla. 3d DCA 2010).  One 
decision held that in a design defect case, the jury should be instructed only on the 
risk/benefit test and not the ordinary consumer test.  See Agrofollajes, 48 So.3d at 
997.  Pending further development in the law, the committee takes no position on 
whether the risk/benefit test is a standard for product defect that should be included 
in instruction 403.7 or an affirmative defense under instruction 403.18. The 
risk/benefit instruction is provided in both this instruction and the defense 
instruction, 403.18, to illustrate how it is used in either case. See Instruction 
403.18(b) and the corresponding Note on Use.  If a court determines that the 
risk/benefit test is a test for product defect, the committee takes no position on 
whether both the consumer expectations and risk/benefit tests should be given 
alternatively or together. 
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4. In Force v. Ford Motor Co., 879 So.2d 103, 107 (Fla. 5th DCA 2004), 
the parties agreed to a risk/benefit instruction based on section 2(b) of the 
RESTATEMENT (THIRD) OF TORTS, Products Liability.  Florida has not adopted this 
provision of RESTATEMENT (THIRD) OF TORTS, Products Liability. Liggett Group 
Inc. v. Davis, 973 So.2d 467 (Fla. 4th DCA 2008); certifying question, 973 So.2d 
684 (Fla. 4th DCA 2008); discharging jurisdiction, __ So.2d __, 33 FLW S963 
(Fla. 2008). See also Force at 107. While the committee has cited Force in other 
contexts, it does not approve the risk/benefit instruction that is set forth in Force.  
The decision in Force did not directly address the correctness of these instructions. 
As discussed above in note 3, pending further development in the law, the 
committee takes no position on this issue. 
 

5. When strict liability and negligence claims are tried together, to clarify 
differences between them it may be necessary to add language to the strict liability 
instructions to the effect that a product is defective if unreasonably dangerous even 
though the seller has exercised all possible care in the preparation and sale of the 
product. RESTATEMENT (SECOND) TORTS, § 402A(2)(a). 

 
 6. See instruction 403.13 when a distributor, importer, or intermediate 
seller never had physical possession of the product but nevertheless played a role 
in placing the product into the chain of distribution. 
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403.8  STRICT LIABILITY FAILURE TO WARN 
 

A product is defective when the foreseeable risks of harm from the 
product could have been reduced or avoided by providing reasonable 
instructions or warnings, and the failure to provide those instructions or 
warnings makes the product unreasonably dangerous. 
 

NOTES ON USE FOR 403.8 
 

1. The following cases recognize strict liability for a failure to warn of 
defects. McConnell v. Union Carbide Corp., 937 So.2d 148, 151–52 (Fla. 4th DCA 
2006); Union Carbide Corp. v. Kavanaugh, 879 So.2d 42, 45 (Fla. 4th DCA 2004); 
Scheman-Gonzalez v. Saber Manufacturing Co., 816 So.2d 1133 (Fla. 4th DCA 
2002); Ferayorni v. Hyundai Motor Co., 711 So.2d 1167 (Fla. 4th DCA 1998). 
 

2. When strict liability and negligent failure to warn claims are tried 
together, to clarify differences between them it may be necessary to add language 
to the strict liability instruction to the effect that a product is defective if 
unreasonably dangerous even though the seller has exercised all possible care in 
the preparation and sale of the product. RESTATEMENT (SECOND) TORTS, § 
402A(2)(a). 
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403.9  NEGLIGENCE 
 

Negligence is the failure to use reasonable care, which is the care that a 
reasonably careful [designer] [manufacturer] [seller] [importer] [distributor] 
[supplier] would use under like circumstances. Negligence is doing something 
that a reasonably careful [designer] [manufacturer] [seller] [importer] 
[distributor] [supplier] would not do under like circumstances or failing to do 
something that a reasonably careful [designer] [manufacturer] [seller] 
[importer] [distributor] [supplier] would do under like circumstances. 
 

NOTES ON USE FOR 403.9 
 

1. An unreasonably dangerous condition in a product can result in a variety 
of ways, for example, from latent characteristics in the product, which create an 
unexpected danger, from failure to meet industry standards in the design or 
manufacture of the product, or from an unsafe design choice for the product. See, 
e.g., Royal v. Black & Decker Mfg. Co., 205 So.2d 307 (Fla. 3d DCA 1967). A 
product can also be unreasonably dangerous because it was adulterated, such as 
with foreign materials in foodstuffs or pharmaceuticals. See, e.g., Food Fair Stores 
of Florida, Inc. v. Macurda, 93 So.2d 860 (Fla. 1957); E.R. Squibb & Sons Inc. v. 
Stickney, 274 So.2d 898 (Fla. 1st DCA 1973). 
 

2. If a product fails under circumstances precluding any other reasonable 
inference other than a defect in the product, a plaintiff is not required to pinpoint 
any specific defect in the product. See, e.g., Armor Elevator Co. v. Wood, 312 
So.2d 514 (Fla. 3d DCA 1975); Ford Motor Co. v. Cochran, 205 So.2d 551 (Fla. 
2d DCA 1967). 
 

2. 3. In order to clarify the differences between strict liability and negligence 
when the two claims are tried together, it may be necessary to add language to the 
strict liability instructions to the effect that a product is defective if unreasonably 
dangerous even though the seller has exercised all possible care in the preparation 
and sale of the product. RESTATEMENT (SECOND) TORTS, § 402A(2)(a). 
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403.10  NEGLIGENT FAILURE TO WARN 
 

[Negligence is the failure to use reasonable care, which is the care that a 
reasonably careful [designer] [manufacturer] [seller] [importer] [distributor] 
[supplier] would use under like circumstances.] Reasonable care on the part 
of (defendant) requires that (defendant) give appropriate warning(s) about 
particular risks of (the product) which (defendant) knew or should have known 
are involved in the reasonably foreseeable use(s) of the product. 
 

NOTE ON USE FOR 403.10 
 
 The cases recognize a claim for negligent failure to warn. Ferayorni v. 
Hyundai, 711 So.2d 1167 (Fla. 4th DCA 1998). When strict liability and negligent 
failure to warn claims are tried together, to clarify differences between them it may 
be necessary to add language to the strict liability instruction to the effect that a 
product is defective if unreasonably dangerous even though the seller has exercised 
all possible care in the preparation and sale of the product. RESTATEMENT 
(SECOND) TORTS, § 402A(2)(a). 
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403.11  INFERENCE OF PRODUCT DEFECT OR NEGLIGENCE 
 

(Reserved) 
 

NOTES ON USE FOR 403.11 
 

1. F.S. 768.1256 provides for a rebuttable presumption in the event of 
compliance or noncompliance with government rules. The statute does not state 
whether the presumption is a burden-shifting or a vanishing presumption. See F.S. 
90.301–90.304; University Insurance Co. of North America v. Warfel, 82 So.3d 47 
(Fla. 2012); Birge v. Charron, 37 FLW S735 (Fla. 2012). Pending further 
development in the law, the committee offers no standard instruction on this 
presumption, leaving it up to the parties to propose instructions on a case-by-case 
basis. 
 
 2. Cassisi v. Maytag Co., 396 So.2d 1148 (Fla. 1st DCA 1981), held that 
when a product malfunctions during normal operation, a legal inference of product 
defectiveness arises, and the injured plaintiff has thereby established a prima facia 
case for jury consideration. Pending further development of Florida law, the 
committee takes no position on the sufficiency of these instructions in cases in 
which the Cassisi inference applies. See Gencorp, Inc. v. Wolfe, 481 So.2d 109 
(Fla. 1st DCA 1985); see also Parke v. Scotty’s, Inc., 584 So.2d 621 (Fla. 1st DCA 
1991); Miller v. Allstate Insurance Co., 650 So.2d 671 (Fla. 3d DCA 1995). 
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403.12  LEGAL CAUSE 
 
a. Legal cause generally: 
 

[A defect in a product] [Negligence] is a legal cause of [loss] [injury] [or] 
[damage] if it directly and in natural and continuous sequence produces or 
contributes substantially to producing such [loss] [injury] [or] [damage], so 
that it can reasonably be said that, but for the [defect] [negligence], the [loss] 
[injury] [or] [damage] would not have occurred. 
 
b. Concurring cause: 
 

In order to be regarded as a legal cause of [loss] [injury] [or] [damage], [a 
defect in a product] [negligence] need not be the only cause. [A defect in a 
product] [Negligence] may be a legal cause of [loss] [injury] [or] [damage] 
even though it operates in combination with [the act of another] [some natural 
cause] [or] [some other cause] if the [defect] [negligence] contributes 
substantially to producing such [loss] [injury] [or] [damage]. 

 

c. Intervening cause: 
 

*Do not use the bracketed first sentence if this charge is preceded by the 
charge on concurring cause: 
 

*[In order to be regarded as a legal cause of [loss] [injury] [or] [damage], 
[a defect in a product] [negligence] need not be its only cause.] [A defect in a 
product] [Negligence] may also be a legal cause of [loss] [injury] [or] [damage] 
even though it operates in combination with [the act of another] [some natural 
cause] [or] [some other cause] occurring after the [product defect] 
[negligence] occurs if such other cause was itself reasonably foreseeable and 
the [product defect] [negligence] contributes substantially to producing such 
[loss] [injury] [or] [damage] [or] [the resulting [loss] [injury] [or] [damage] 
was a reasonably foreseeable consequence of the [product defect] [negligence] 
and the [product defect] [negligence] contributes substantially to producing 
it]. 
 

NOTES ON USE FOR 403.12 
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1. Instruction 403.10a12a (legal cause generally) is to be given in all cases. 
Instruction 403.10b12b (concurring cause), to be given when the court considers it 
necessary, does not set forth any additional standard for the jury to consider in 
determining whether negligence was a legal cause of damage but only negates the 
idea that a defendant is excused from the consequences of his or her negligence by 
reason of some other cause concurring in time and contributing to the same 
damage. Instruction 403.10c12c (intervening cause) is to be given only in cases in 
which the court concludes that there is a jury issue as to the presence and effect of 
an intervening cause. 
  

2. The jury will properly consider instruction 403.10a12a not only in 
determining whether defendant’s negligence is actionable but also in determining 
whether claimant’s negligence contributed as a legal cause to claimant’s damage, 
thus reducing recovery. 
  

3. Instruction 403.10b12b must be given whenever there is a contention 
that some other cause may have contributed, in whole or part, to the occurrence or 
resulting injury. If there is an issue of aggravation of a preexisting condition or of 
subsequent injuries or multiple events, instruction 501.2h(1) or (2) should be given 
as well. See Hart v. Stern, 824 So.2d 927, 932–34 (Fla. 5th DCA 2002); Marinelli 
v. Grace, 608 So.2d 833, 835 (Fla. 4th DCA 1992). 
  

4. Instruction 403.10c12c (intervening cause) embraces two situations in 
which negligence may be a legal cause notwithstanding the influence of an 
intervening cause: (1) where the damage was a reasonably foreseeable 
consequence of the negligence although the other cause was not foreseeable, 
Mozer v. Semenza, 177 So.2d 880 (Fla. 3d DCA 1965); and (2) when the 
intervention of the other cause was itself foreseeable, Gibson v. Avis Rent-A-Car 
System Inc., 386 So.2d 520 (Fla. 1980). 
  

5. “Probable” results. The committee recommends that the jury not be 
charged that the damage must be such as would have appeared “probable” to the 
actor or to a reasonably careful person at the time of the negligence. In cases 
involving an intervening cause, the term “reasonably foreseeable” is used in place 
of “probable.” The terms are synonymous and interchangeable. See Sharon v. 
Luten, 165 So.2d 806, 810 (Fla. 1st DCA 1964); Prosser, TORTS (3d ed.) 291; 2 
Harper and James, THE LAW OF TORTS 1137. 
 

6. The term “substantially” is used throughout the instruction to describe 
the extent of contribution or influence negligence must have in order to be 
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regarded as a legal cause. “Substantially” was chosen because the word has an 
acceptable common meaning and because it has been approved in Florida as a test 
of causation not only in relation to defendant’s negligence, Loftin v. Wilson, 67 
So.2d 185, 191 (Fla. 1953), but also in relation to plaintiff’s contributory 
negligence, Shayne v. Saunders, 129 Fla. 355, 176 So. 495, 498 (Fla. 1937). 
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403.13  PRELIMINARY ISSUE 
 

(Reserved) 
 

The first issue you must decide is whether (defendant) was in a position to 
[correct defects in (the product) before it was sold] [or] [control the risk of 
harm that (the product) might cause after it was sold to (claimant or ultimate 
user)] [or] [whether (defendant), by its conduct, created the defect or assumed 
the responsibility that (the product) might be defective]. 

 
NOTES ON USE FOR 403.13 

 
1. This instruction is for use when a distributor, importer, or intermediate 

seller never had physical possession of the product but nevertheless played a role 
in placing the product into the chain of distribution. See Rivera v. Baby Trend, Inc., 
914 So.2d 1102 (Fla. 4th DCA 2005) (defendant sold product to retailer, it was 
marketed under defendant’s name, and defendant accepted payment for product); 
Samuel Friedland Family Enterprises v. Amoroso, 630 So.2d 1067 (Fla. 1994) 
(strict liability applies to hotel which was actively involved in marketing of 
product and product was marketed from its property). If the claim is based on the 
defendant’s status as the designer, manufacturer, importer, or retailer of the 
product, then this instruction should not be given because the standard strict 
liability instructions, 403.7 and 403.15(d), cover the issues. 
 

2. Privity. These instructions on products liability issues assume that any 
question of privity has been resolved in favor of the claimant. If it is necessary to 
submit a factual issue on privity to the jury, the committee recommends that it be 
submitted in the style of a preliminary charge on status or duty. For the effect of 
strict liability doctrine on claims of warranty previously requiring privity, see F.S. 
672.318 and Kramer v. Piper Aircraft Corp., 520 So.2d 37, 39 & n.4 (Fla. 1988). 
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403.14  BURDEN OF PROOF ON PRELIMINARY ISSUE 
 
 If the greater weight of the evidence does not support (claimant’s) claim 
on this issue, then your verdict [on this issue] [on the claim of (claimant)] 
should be for (defendant) [and you should decide the other issues on 
(claimant’s) claim]. 
 
 If, however, However, if the greater weight of the evidence supports 
(claimant’s) claim [on this issue], then you shall decide whether (the product) 
was defective [and also decide the other issues on (claimant’s) claim]. 
 

NOTE ON USE FOR 403.14 
 
 The bracketed language is for use if claimant makes alternative claim(s) of 
liability. 
 

MARCH 7-8, 2013 PAGE 72



403.15 ISSUES ON MAIN CLAIM 
 

The [next] issues you must decide on (claimant’s) claim against 
(defendant) are: 
 
a. Express Warranty: 
 

whether (the product) failed to conform to representations of fact made by 
(defendant), orally or in writing, in connection with the [sale] [transaction], on 
which (name) relied in the [purchase and] use of the product, and, if so, 
whether that failure was a legal cause of the [loss] [injury] [or] [damage] to 
(claimant, decedent, or person for whose injury claim is made). 
 
b. Implied Warrant of Merchantability:  
 

whether (the product) was not reasonably fit for either the uses intended 
or the uses reasonably foreseeable by (defendant) and, if so, whether that lack 
of fitness was a legal cause of the [loss] [injury] [or] [damage] to (claimant, 
decedent, or person for whose injury claim is made). 
 
c. Implied Warranty of Fitness for Particular Purpose: 
 

whether (the product) was not reasonably fit for the specific purpose for 
which (defendant) knowingly sold (the product) and for which (claimant) bought 
(the product) in reliance on the judgment of (defendant) and, if so, whether that 
lack of fitness was a legal cause of the [loss] [injury] [or] [damage] to 
(claimant, decedent, or person for whose injury claim is made). 
 
d. Strict Liability — Manufacturing Defect: 
 

whether (the product) [was not built according to made differently than its 
intended design and thereby failed to perform as safely as the intended design 
would have performed] [and] [or] [(the product) failed to perform as safely as 
an ordinary consumer would expect when used as intended or in a manner 
reasonably foreseeable by the manufacturer] and (the product) reached 
(claimant) without substantial change affecting the condition in which it was 
sold and, if so, whether that failure was a legal cause of the [loss] [injury] [or] 
[damage] to (claimant, decedent, or person for whose injury claim is made). 

 
e. Strict Liability — Design Defect: 
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 whether [(the product) failed to perform as safely as an ordinary 
consumer would expect when used as intended or in a manner reasonably 
foreseeable by the manufacturer] [and] [or] [the risk of danger in the design 
of the product outweighs the benefits of the product] and (the product) reached 
(claimant) without substantial change affecting the condition and, if so, 
whether that failure was a legal cause of the [loss] [injury] or [damage] to 
(claimant, decedent, or person for whose injury claim is made). 

 
 
f.e. Strict Liability — Failure to Warn: 
 

whether the foreseeable risks of harm from (the product) could have been 
reduced or avoided by providing reasonable instructions or warnings and the 
failure to provide those warnings made (the product) unreasonably dangerous 
and, if so, whether that failure was a legal cause of the [loss] [injury] [or] 
[damage] to (claimant, decedent, or person for whose injury claim is made). 
 
g.f. Negligence: 
 

whether (defendant) was negligent in (describe alleged negligence), and, if 
so, whether that was a legal cause of the [loss] [injury] [or] [damage] to 
(claimant, decedent, or person for whose injury claim is made). 
 
h.g. Negligent Failure to Warn: 
 

whether (defendant) negligently failed to warn about particular risks 
involved in the use of (the product), and, if so, whether that failure to warn was 
a legal cause of the [loss] [injury] [or] [damage] to (claimant, decedent, or 
person for whose injury claim is made). 

 
NOTE ON USE FOR 403.15 

 
Instruction 403.15(e) retains the consumer expectations test and the 

risk/benefit test for product defect, both of which previously appeared in PL 5.  See 
Instruction 403.7(b) and Note on Use 3.  Pending further development in the law, 
the committee takes no position on whether the consumer expectations and 
risk/benefit tests should be given alternatively or together.  
 
 

MARCH 7-8, 2013 PAGE 74



403.16 ISSUES ON CRASHWORTHINESS AND “ENHANCED 
INJURY” CLAIMS 

(RESERVED) 
 

[In addition, there is a second set of issues you must also decide in this case.]* 
(Claimant) [next] claims [he] [she] suffered [greater] [or] [additional] injuries in 
the accident than [he] [she] would have otherwise suffered if (describe the alleged 
crashworthiness defect) had not been defective. (Claimant) does not claim that 
(describe the alleged crashworthiness defect) caused the accident.** 
 

*Use the bracketed language when there are other defect claims in the case. 
 

**The defendant is entitled to have the jury instructed on this last sentence 
“when appropriate.” D’Amario v. Ford Motor Co., 806 So.2d 424 (Fla. 2001). 
 

The issues you must decide on this claim are whether (describe the alleged 
defective part of the product) was defective and, if so, whether that defect was a 
legal cause of [loss] [injury] [or] [damage] to (claimant, decedent, or person for 
whose injury claim is made) that was [greater than] [or] [additional to that which] 
[he] [she] would have suffered if (describe the alleged defective part of the 
product) had not been defective. 
 

A product is defective if it is unreasonably dangerous when it leaves the 
possession of the [manufacturer] [seller] [distributor] [supplier] [importer] 
[defendant] and the product reaches the user or consumer without substantial 
change affecting that condition. 

 
A product is unreasonably dangerous to [the user] [a person in the vicinity of 

the product]* if [the product fails to perform as safely as an ordinary consumer 
would expect when used as intended or when used in a manner reasonably 
foreseeable by the [manufacturer] [seller] [distributor] [supplier] [importer]]. 
 

*When the injured person is a bystander, use the language in the second set of 
brackets. See West v. Caterpillar Tractor Co., Inc., 336 So.2d 80 (Fla. 1976), and 
Sanchez v. Hussey Seating Co., 698 So.2d 1326 (Fla. 1st DCA 1997).  See 403.7 
note 2. 
 

Normally a defendant is responsible for only [loss] [injury] [or] [damage] 
caused by its product and not the actions of others. If you find that the (describe the 
alleged defective part of the product) was defective and that defect caused [loss] 
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[injury] [or] [damage] to (claimant) that was [greater than] [or] [additional to that 
which] would have resulted from the accident if (describe the alleged defective 
part of the product) had not been defective, you should try to separate the damages 
caused by (describe the alleged defective part of the product), determine what part 
of (claimant’s) [loss] [injury] [or] [damage] resulted from (describe the alleged 
defective part of the product), and the actions of others and award (claimant) 
money only for those damages caused by (describe the alleged defective part of the 
product). However, if you cannot separate some or all of the damages, you must 
award (claimant) any damages that you cannot separate as if they were all caused 
by (defendant). 
 

NOTES ON USE FOR 403.16 
 

1. The term “enhanced injury” is not used in this instruction. Although 
cases use that term, the committee believes that “enhance” has a connotation not 
appropriate for describing traumatic injuries. More appropriate terms might be 
“aggravated,” “increased injury,” or “separate injury.” For that reason, the 
committee has used quotation marks for the term “enhanced injury” in the title to 
this instruction.  Although many of these claims involve motor vehicles, there is no 
reason the same principle would not apply to any “enhanced injury” claim 
regardless of the product involved. 
 

2. Use this instruction for “crashworthiness” claims instead of instruction 
403.15. But instruction 403.15 should be used together with this instruction when 
there is also a defect claim that does not involve a claim of an “enhanced injury.” 
In cases in which there is a claim that one defect caused the accident but a different 
defect caused an “enhanced injury,” it may be necessary to identify the separate 
defects. 
 

3. It is not necessary to repeat the definition of defectiveness in paragraph 2 
of this instruction if it has already been given as part of earlier instructions. 
 

4.    This instruction retains the risk/benefit test for product defect, which 
previously appeared in PL 5. As noted in Note 3 to instruction 403.7, pending 
further development in the law, the committee takes no position on whether the 
risk/benefit test is a standard of product defect or an affirmative defense. See 
403.7, 403.18. The risk/benefit test is provided in both instructions to illustrate 
how it is used in either case. If a court determines that the risk/benefit test is a test 
for product defect, the committee takes no position on whether both the consumer 
expectations and risk/benefit tests should be given alternatively or together. 
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In 2011, the legislature amended F.S. 768.81 to state that in a products 
liability case where the plaintiff claims that a defect in the product increased the 
injury, the defendant should be treated the same as all other defendants for the 
purposes of apportionment of fault.  The legislative history states that the 
legislature intended this amendment to overrule the decision in D’Amario v. Ford 
Motor Co., 806 So.2d 424 (Fla. 2001).  See Ch. 2011–215, §2, Laws of Fla.  As 
explained in the note on use to instruction 402.3, the summary of claims in a 
crashworthiness case should explain that the plaintiff claims to have sustained 
greater injuries than would have been sustained if the product were not defective.  
Otherwise, the standard instructions applicable in other cases should be given in 
crashworthiness cases. 

MARCH 7-8, 2013 PAGE 77



403.17  BURDEN OF PROOF ON MAIN CLAIM 
 

If the greater weight of the evidence does not support [one or more of] 
(claimant’s) claim[s], your verdict should be for (defendant(s)) [on [that] [those] 
claim(s)]. 
 

[However, if the greater weight of the evidence does supports [one or 
more of] (claimant’s) claim[s], then your verdict should be for (claimant) and 
against (defendant) [on [that] [those] claim(s)]. 
 

[However, if the greater weight of the evidence supports (claimant’s) 
claim against one or [both] [more] of the defendants], then you should decide 
and write on the verdict form the percentage of the total fault of [both] [all] 
defendants that was caused by each of them]. 
 

NOTE ON USE FOR 403.17 
 

Use the first paragraph in all cases. If there is an affirmative defense to the 
claim, do not use either of the bracketed paragraphs; instead turn to instruction 
403.18. If there is no affirmative defense, use the first or second bracketed 
paragraph depending on whether there is one defendant or more than one. 
 

MARCH 7-8, 2013 PAGE 78



403.18  DEFENSE ISSUES 
 

If, however, the greater weight of the evidence supports [(claimant’s) 
claim] [one or more of (claimant’s) claims], then you shall consider the 
defense[s] raised by (defendant). 
 

On the [first]* defense, the issue[s] for you to decide [is] [are]: 
*The order in which the defenses are listed below is not necessarily the order 

in which the instruction should be given. 
 
a. Comparative Negligence: 
 

whether (claimant or person for whose injury or death claim is made) was 
[himself] [herself] negligent *in (describe alleged negligence) and, if so, whether 
suchthat negligence was a contributing legal cause of the injury or damage 
complained of to (claimant). 
 

*If the jury has not been previously instructed on the definition of negligence, 
instruction 401.4 should be inserted here. 
 
b. Risk/Benefit Defense: 
 

whether, on balance, the [benefits] [or] [value] of (the product) outweigh 
the risks or danger connected with its use. 
 

NOTE ON USE FOR 403.18b 
 

In a strict liability defective design case, a defendant may be entitled to an 
affirmative defense based on the risk/benefit test. See Force v. Ford Motor Co., 
879 So.2d 103, 106 (Fla. 5th DCA 2004); Adams v. G. D. Searle & Co., 576 So.2d 
728, 733 (Fla. 2d DCA 1991); Cassisi v. Maytag Co., 396 So.2d 1140, 1145–46 
(Fla. 1st DCA 1981). Pending further development in the law, the committee takes 
no position on whether the risk/benefit test is a standard for product defect that 
should be included in instruction 403.7 or an affirmative defense under instruction 
403.18. The court should not, however, instruct on risk/benefit as both a test of 
defectiveness under 403.7 and as an affirmative defense under 403.18. 
 
c. Government Rules Defense: 
 
 No instruction provided. 
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NOTE ON USE FOR 403.18c 

 
Florida Statutes section F.S. 768.1256 provides for a rebuttable presumption 

in the event of compliance or noncompliance with government rules. The statute 
does not state whether the presumption is a burden-shifting or a vanishing 
presumption. See F.S. 90.301–90.304; Universal Insurance Co. of North America 
v. Warfel, 82 So.3d 47 (Fla. 2012); Birge v. Charron, 37 FLW S735 (Fla. 2012). 
Pending further development in the law, the committee offers no standard 
instruction on this presumption, leaving it up to the parties to propose instructions 
on a case-by-case basis. 

 
 d. State-of-the-art Defense: 
 

In deciding the issues in this case, you shall consider the state-of-the-art 
of scientific and technical knowledge and other circumstances that existed at 
the time of (the product’s) manufacture, not at the time of the loss or injury. 
 

NOTE ON USE FOR 403.18d 
 

Instruction 403.7d applies only in defective design cases. F.S. 768.1257. 
 

NOTES ON USE FOR 403.18 
 

1. Comparative negligence is a defense to strict liability claims if based on 
grounds other than the failure of the user to discover the defect or to guard against 
the possibility of its existence. West v. Caterpillar Tractor Co., 336 So.2d 80, 90 
(Fla. 1976). Model Instruction 7 illustrates the defense of comparative negligence 
in a negligence/express warranty action against a retailer, and Model Instruction 8 
illustrates the same defense in a negligence/strict liability action against a 
manufacturer and retailer. 
 

2. The “patent danger doctrine” is not an independent defense but, to the 
extent applicable (see note 1), it is subsumed in the defense of contributory 
negligence. Auburn Machine Works Inc. v. Jones, 366 So.2d 1167 (Fla. 1979). 
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403.19  BURDEN OF PROOF ON DEFENSE ISSUES 
 
 If the greater weight of the evidence does not support (defendant’s) 
defense[s] and the greater weight of the evidence supports (claimant’s) [claim] 
[one or more of (claimant’s) claims], then [your verdict should be for (claimant) 
in the total amount of [his] [her] damages.] *[you should decide and write on 
the verdict form what percentage of the total damages [negligence] [fault] of 
[both] [all] defendants was caused by each defendant.] 
 
 *Use the second bracketed language when there is more than one defendant. 
 
 If, however, the greater weight of the evidence shows that both (claimant) 
and [(defendant)] [one or more of the defendants] [and] [(identify additional 
person(s) or entit(y)(ies))] were [negligent] [at fault] and that the [negligence] 
[fault] of each contributed as a legal cause of [loss] [injury] [or] [damage] 
sustained by (claimant), you should decide and write on the verdict form the 
total amount of the damages and what percentage of the total damages is 
chargeable to each party what percentage of the total [negligence] [fault] of 
[both] [all] parties to this action was caused by each of them. 
 
 Use the following instruction in cases with a comparative negligence defense 
and an apportionment of a non-party defense: 
 
 [If, however, the greater weight of the evidence shows that (claimant) and 
[(defendant)] [one or more of (defendants)] [and] [(identify additional person(s) 
or entit(y)(ies))] were [negligent] [at fault] and that the [negligence] [fault] of 
each contributed as a legal cause of [loss] [injury] [or] [damage] sustained by 
(claimant), you should decide and write on the verdict form what percentage of 
the total [negligence] [fault] of [both] [all] parties to this action [and] [(identify 
additional person(s) or entit(y)(ies))] is chargeable to was caused by each of 
them.] 
 
 Use the following paragraph in cases without a comparative negligence 
defense but with an apportionment of non-party defense: 
 
 [If, however, the greater weight of the evidence shows that  [(defendant)] 
[one or more of (defendants)] and [(identify additional person(s) or entit(y)(ies))] 
were [negligent] [at fault] and that the [negligence] [fault] of each contributed 
as a legal cause of [loss] [injury] [or] [damage] sustained by (claimant), you 
should decide and write on the verdict form what percentage of the total 
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[negligence] [fault] of [(defendant(s))] [and] [(identify additional person(s) or 
entit(y)(ies))] is chargeable to was caused by each of them.] 
 

NOTE ON USE FOR 403.19 
 
 Preemptive charges instructions on defense issues. If a preemptive charge 
instruction for claimant is appropriate on a defense issue, as when comparative 
negligence or assumption of risk has been brought to the jury’s attention on voir 
dire or by opening statements or argument and is now to be withdrawn, a charge 
instruction in the form of instruction 401.13 should be given immediately 
following instruction 403.15. If a preemptive charge instruction for defendant is 
required on some aspect of a defense, as when, for example, the court holds that 
any comparative negligence of the driver will reduce claimant’s recovery, a 
preemptive charge instruction announcing the ruling should be given immediately 
after framing the defense issues (instruction 403.1718). 
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	3 - 9
	3 - 10
	3 - 11
	3 - 12
	3 - 13
	3 - 14
	3 - 15
	3 - 16

	3 - 17 through 20   11/9/01
	3 - 17
	3 - 18
	3 - 19
	3 - 20

	3 - 21 through 53   2/22/02
	3 - 21
	3 - 22
	3 - 23
	3 - 24
	3 - 25
	3 - 26
	3 - 27
	3 - 28
	3 - 29
	3 - 30
	3 - 31
	3 - 32
	3 - 33
	3 - 34
	3 - 35
	3 - 36
	3 - 37
	3 - 38
	3 - 39
	3 - 40
	3 - 41
	3 - 42
	3 - 43
	3 - 44
	3 - 45
	3 - 46
	3 - 47
	3 - 48
	3 - 49
	3 - 50
	3 - 51
	3 - 52
	3 - 53

	3 - 55 and 56   7/11/02
	3 - 55
	3 - 56

	3 - 57 through 60   11/14/02
	3 - 57
	3 - 58
	3 - 59
	3 - 60

	3 - 61 through 64   7/10/03
	3 - 61
	3 - 62
	3 - 63
	3 - 64

	3 - 65 through 92   11/13/03
	3 - 65 through 69
	3 - 70 through 79
	3 - 80 through 89
	3 - 90 through 92

	3 - 93 through 114   2/19/04
	3 - 93 through 99
	3 - 100 through 114

	3 - 115 through 120   7/8/04
	3 - 121 through 136   10/21/04
	3 - 121 through 129
	3 - 130 through 136

	3 - 137 through 160   2/17/05
	3 - 137 through 139
	3 - 140 through 149
	3 - 150 through 160

	3 - 161 through 174   7/14/05
	3 - 161 through 169
	3 - 170 through 174

	3 - 175 through 186   2/23/06
	3 - 187 through 194   10/25/07

	Tab 4   (Multiple)
	Employment Law
	4 - 01 through 16 2/23/06
	4 - 1 through 9
	4 - 10 through 16

	4 - 17 through 18 2/15/07
	4 - 19 through 24 10/25/07
	4 - 25 through 32 2/21/08
	4 - 88 through 32 03/05/09
	4 - 24 through 55 07/16/09

	Breach of Contract
	4 - 1 through 16   2/27/98
	4 - 1
	4 - 2
	4 - 3
	4 - 4
	4 - 5
	4 - 6
	4 - 7
	4 - 8
	4 - 9
	4 - 10
	4 - 11
	4 - 12
	4 - 13
	4 - 14
	4 - 15
	4 - 16

	4 - 17 through 56   7/10/98
	4 - 17
	4 - 18
	4 - 19
	4 - 20
	4 - 21
	4 - 22
	4 - 23
	4 - 24
	4 - 25
	4 - 26
	4 - 27
	4 - 28
	4 - 29
	4 - 30
	4 - 31
	4 - 32
	4 - 33
	4 - 34
	4 - 35
	4 - 36
	4 - 37
	4 - 38
	4 - 39
	4 - 40
	4 - 41
	4 - 42
	4 - 43
	4 - 44
	4 - 45
	4 - 46
	4 - 47
	4 - 48
	4 - 49
	4 - 50
	4 - 51
	4 - 52
	4 - 53
	4 - 54
	4 - 55
	4 - 56

	4 - 57 through 66   9/25/98
	4 - 57
	4 - 58
	4 - 59
	4 - 60
	4 - 61
	4 - 62
	4 - 63
	4 - 64
	4 - 65
	4 - 66

	4 - 67 through 70   2/19/99
	4 - 67
	4 - 68
	4 - 69
	4 - 70

	4 - 71 through 74   7/9/99
	4 - 71
	4 - 72
	4 - 73
	4 - 74

	4 - 75 through 84   7/21/00
	4 - 75
	4 - 76
	4 - 77
	4 - 78
	4 - 79
	4 - 80
	4 - 81
	4 - 82
	4 - 83
	4 - 84

	4 - 85 through 96   10/20/00
	4 - 85
	4 - 86
	4 - 87
	4 - 88
	4 - 89
	4 - 90
	4 - 91
	4 - 92
	4 - 93
	4 - 94
	4 - 95
	4 - 96

	4 - 97 through 104   7/12/01
	4 - 97
	4 - 98
	4 - 99
	4 - 100
	4 - 101
	4 - 102
	4 - 103
	4 - 104

	4 - 105 and 106   7/11/02
	4 - 105
	4 - 106

	4 - 107 through 110   2/19/04
	4 - 107
	4 - 108
	4 - 109
	4 - 110



	Tab 5   (Multiple)
	False Imprisonment And Malicious Prosecutions
	5 - 1 through 8   2/17/05
	5 - 9 through 118   7/14/05
	5 - 9
	5 - 10 through 19
	5 - 20 through 29
	5 - 30 through 39
	5 - 40 through 49
	5 - 50 through 59
	5 - 60 through 69
	5 - 70 through 79
	5 - 80 through 89
	5 - 90 through 99
	5 - 100 through 109
	5 - 110 through 118

	5 - 119 through 132   11/3/05
	5 - 119
	5 - 120 through 129
	5 - 130 through 132

	5 - 133 through 198   2/23/06
	5 - 133 through 139
	5 - 140 through 149
	5 - 150 through 159
	5 - 160 through 169
	5 - 170 through 179
	5 - 180 through 189
	5 - 190 through 198

	5 - 198 through 204   10/25/07
	5 - 205 through 212   2/21/08
	5 - 205 through 209
	5 - 210 through 212


	Stipulated Facts And Admissions
	5 - 1 through 6   7/11/02
	5 - 1
	5 - 2
	5 - 3
	5 - 4
	5 - 5
	5 - 6

	5 - 7 through 13   2/20/03
	5 - 7
	5 - 8
	5 - 9
	5 - 10
	5 - 11
	5 - 12
	5 - 13

	5 - 14   7/10/03
	5 - 15 and 16   11/13/03

	Model Verdict Form For Apportionment
	5 - 1 through 4   7/10/98
	5 - 1
	5 - 2
	5 - 3
	5 - 4

	5 - 5 and 6   9/25/98
	5 - 5
	5 - 6

	5 - 7 through 16   2/19/99
	5 - 7
	5 - 8
	5 - 9
	5 - 10
	5 - 11
	5 - 12
	5 - 13
	5 - 14
	5 - 15
	5 - 16

	5 - 17 through 29   7/9/99
	5 - 17
	5 - 18
	5 - 19
	5 - 20
	5 - 21
	5 - 22
	5 - 23
	5 - 24
	5 - 25
	5 - 26
	5 - 27
	5 - 28
	5 - 29

	5 - 31   10/15/99
	5 - 33 through 47   2/18/00
	5 - 33
	5 - 34
	5 - 35
	5 - 36
	5 - 37
	5 - 38
	5 - 39
	5 - 40
	5 - 41
	5 - 42
	5 - 43
	5 - 44
	5 - 45
	5 - 46
	5 - 47

	5 - 49 through 81   7/21/00
	5 - 49
	5 - 50
	5 - 51
	5 - 52
	5 - 53
	5 - 54
	5 - 55
	5 - 56
	5 - 57
	5 - 58
	5 - 59
	5 - 60
	5 - 61
	5 - 62
	5 - 63
	5 - 64
	5 - 65
	5 - 66
	5 - 67
	5 - 68
	5 - 69
	5 - 70
	5 - 71
	5 - 72
	5 - 73
	5 - 74
	5 - 75
	5 - 76
	5 - 77
	5 - 78
	5 - 79
	5 - 80
	5 - 81

	5 - 83 through 84   2/16/01
	5 - 83
	5 - 84



	Tab 6   Slip And Fall Actions / Negligence Actions
	6 - 1 through 19   2/22/02
	6 - 1
	6 - 2
	6 - 3
	6 - 4 
	6 - 5
	6 - 6
	6 - 7
	6 - 8
	6 - 9
	6 - 10
	6 - 11
	6 - 12
	6 - 13
	6 - 14
	6 - 15
	6 - 16
	6 - 17
	6 - 18
	6 - 19

	6 - 21 through 26   7/11/02
	6 - 21
	6 - 22
	6 - 23
	6 - 24
	6 - 25
	6 - 26

	6 - 27 through 42   11/13/03
	6 - 27 through 29
	6 - 30 through 39
	6 - 40 through 42

	6 - 43 through 46   10/21/04
	6 - 47 through 54   2/17/05
	6 - 55 through 76   7/14/05
	6 - 55 through 59
	6 - 60 through 69
	6 - 70 through 76

	6 - 77 and 78   2/23/06
	6 - 79 and 80   7/13/06
	6 - 81 and 84   11/2/06
	6 - 85 and 86   2/15/07
	6 - 87 through 90   7/12/07
	6 - 91 through 94   10/25/07
	6 - 95 through 98   2/21/08

	Tab 7   Punitive Damages
	7 - 1 through 34   10/15/99
	7 - 1
	7 - 2
	7 - 3
	7 - 4
	7 - 5
	7 - 6
	7 - 7
	7 - 8
	7 - 9
	7 - 10
	7 - 11
	7 - 12
	7 - 13
	7 - 14
	7 - 15
	7 - 16
	7 - 17
	7 - 18
	7 - 19
	7 - 20
	7 - 21
	7 - 22
	7 - 23
	7 - 24
	7 - 25
	7 - 26
	7 - 27
	7 - 28
	7 - 29
	7 - 30
	7 - 31
	7 - 32
	7 - 33
	7 - 34

	7 - 35 through 42   7/12/01
	7 - 35
	7 - 36
	7 - 37
	7 - 38
	7 - 39
	7 - 40
	7 - 41
	7 - 42

	7 - 43 through 112   11/9/01
	7 - 43
	7 - 44
	7 - 45
	7 - 46
	7 - 47
	7 - 48
	7 - 49
	7 - 50
	7 - 51
	7 - 52
	7 - 53
	7 - 54
	7 - 55
	7 - 56
	7 - 57
	7 - 58
	7 - 59
	7 - 60
	7 - 61
	7 - 62
	7 - 63
	7 - 64
	7 - 65
	7 - 65
	7 - 67
	7 - 68
	7 - 69
	7 - 70
	7 - 71
	7 - 72
	7 - 73
	7 - 74
	7 - 75
	7 - 76
	7 - 77
	7 - 78
	7 - 79
	7 - 80
	7 - 81
	7 - 82
	7 - 83
	7 - 84
	7 - 85
	7 - 86
	7 - 87
	7 - 88
	7 - 89
	7 - 90
	7 - 91
	7 - 92
	7 - 93
	7 - 94
	7 - 95
	7 - 96
	7 - 97
	7 - 98
	7 - 99
	7 - 100
	7 - 101
	7 - 102
	7 - 103
	7 - 104
	7 - 105
	7 - 106
	7 - 107
	7 - 108
	7 - 109
	7 - 110
	7 - 111
	7 - 112

	7 - 113 through 147   2/22/02
	7 - 113
	7 - 114
	7 - 115
	7 - 116
	7 - 117
	7 - 118
	7 - 119
	7 - 120
	7 - 121
	7 - 122
	7 - 123
	7 - 124
	7 - 125
	7 - 126
	7 - 127
	7 - 128
	7 - 129
	7 - 130
	7 - 131
	7 - 132
	7 - 133
	7 - 134
	7 - 135
	7 - 136
	7 - 137
	7 - 138
	7 - 139
	7 - 140
	7 - 141
	7 - 142
	7 - 143
	7 - 144
	7 - 145
	7 - 146
	7 - 147

	7 - 149 through 154   7/11/02
	7 - 149
	7 - 150
	7 - 151
	7 - 152
	7 - 153
	7 - 154

	7 - 155 through 176    11/14/02
	7 - 155 through 159
	7 - 160 through 169
	7 - 170 through 176

	7 - 183 through 230   2/20/03
	7 - 183 through 189
	7 - 190 through 199
	7 - 200 through 209
	7 - 210 through 219
	7 - 220 through 230

	7 - 231 through 346   7/10/03
	7 - 231 through 239
	7 - 240 through 249
	7 - 250 through 259
	7 - 260 through 269
	7 - 270 through 279
	7 - 280 through 289
	7 - 290 through 299
	7 - 300 through 309
	7 - 310 through 319
	7 - 320 through 329
	7 - 330 through 339
	7 - 340 through 346

	7 - 347 through 404   11/13/03
	7 - 347 through 349
	7 - 350 through 359
	7 - 360 through 369
	7 - 370 through 379
	7 - 380 through 389
	7 - 390 through 399
	7 - 400 through 404

	7 - 405 through 458   2/19/04
	7 - 405 through 409
	7 - 410 through 419
	7 - 420 through 429
	7 - 430 through 439
	7 - 440 through 449
	7 - 450 through 458

	7 - 459 through 522   7/8/04
	7 - 459
	7 - 460 through 469
	7 - 470 through 479
	7 - 480 through 489
	7 - 490 through 499
	7 - 500 through 509
	7 - 510 through 519
	7 - 520 through 522

	7 - 523 through 634   7/8/04
	7 - 523 through 529
	7 - 530 through 539
	7 - 540 through 549
	7 - 550 through 559
	7 - 560 through 569
	7 - 570 through 579
	7 - 580 through 589
	7 - 590 through 599
	7 - 600 through 609
	7 - 610 through 619
	7 - 620 through 629
	7 - 630 through 634

	7 - 635 through 638   2/23/06
	7 - 639 through 646   7/13/06
	7 - 647 through 680   2/15/07
	7 - 681 through 696   10/25/07

	Tab 8   (Multiple)
	Defamation (No material)
	Believability of witnesses
	8 - 1 through 14   11/3/05
	8 - 1 through 9
	8 - 10 through 14

	8 - 15 and 16   2/23/06
	8 - 19 through 24   7/13/06

	11th Circuit Pattern Jury Instructions
	8 - 1 and 2   2/22/02
	8 - 1
	8 - 2

	8 - 3 through 74   11/14/02
	8 - 3 through 9
	8 - 10 through 19
	8 - 20 through 29
	8 - 30 through 39
	8 - 40 through 49
	8 - 50 through 59
	8 - 60 through 69
	8 - 70 through 74



	Tab 9   (Multiple)
	Allen Charge
	9 - 1 through 16   7/13/06
	9 - 17 through 22   11/2/06
	9 - 23 and 24   2/15/07
	9 - 25 and 26   2/21/08

	Nursing Home Instructions
	9 - 1 through 20   7/11/02
	9 - 1 through 9
	9 - 10 through 20

	9 - 21 through 30   2/20/03
	9 - 31 through 40   7/10/03
	9 - 41 through 50   11/13/03
	9 - 51 through 104   7/14/05
	9 - 51 through 59
	9 - 60 through 69
	9 - 70 through 79
	9 - 80 through 89
	9 - 90 through 99
	9 - 100 through 104


	Loss of Consortium - Indirect Economic Loss
	9 - 1 through 4   10/25/96
	9 - 5 through 18   2/28/97
	9 - 5 through 9
	9 - 10 through 18

	9 - 19 through 38   7/11/97
	9 - 19
	9 - 20 through 29
	9 - 30 through 38

	9 - 39 through 66   2/27/98
	9 - 39
	9 - 40 through 49
	9 - 50 through 59
	9 - 60 through 66

	9 - 67 through 78   7/10/98
	9 - 67 through 69
	9 - 70 through 78

	9 - 79 through 87   9/25/98
	9 - 88 through 99   2/19/99
	9 - 88 through 89
	9 - 90 through 99

	9 - 100 through 103   7/9/99
	9 - 105 through 126   7/21/00
	9 - 105
	9 - 106
	9 - 107
	9 - 108
	9 - 109
	9 - 110
	9 - 111
	9 - 112
	9 - 113
	9 - 114

	9 - 115 through 118   2/16/01
	9 - 119 through 124   2/18/00
	9 - 125 and 126   7/21/00


	Tab 10   (Multiple)
	Intentional Tort Exception to Workers' Compensation Act
	10 - 1 through 6   7/13/06
	10 - 7 through 12   7/12/07
	10 - 13 through 20   2/21/08

	Translators
	10 - 1 through 26   2/17/05
	10 - 1 through 9
	10 - 10 through 19
	10 - 20 through 26

	10 - 27 through 32   7/14/05
	10 - 27 through 29
	10 - 30 through 32

	10 - 33 through 52   11/3/05
	10 - 33 through 39
	10 - 40 through 49
	10 - 50 through 52

	10 - 53 through 64   2/23/06
	10 - 53 through 59
	10 - 60 through 64


	Jury Innovations
	10 - 1 through 22   2/19/04
	10 - 1 through 9
	10 - 10 through 19
	10 - 20 through 22

	10 - 23 through 54   7/8/04
	10 - 23 through 29
	10 - 30 through 39
	10 - 40 through 49
	10 - 50 through 54

	10 - 55 through 90   10/21/04
	10 - 55 through 59
	10 - 60 through 69
	10 - 70 through 79
	10 - 80 through 89
	10 - 90

	10(A) - 1 through 4   7/8/04
	10(B) - 5 through 8   7/8/04
	10(B) - 1 through 4   2/19/04
	10(C) - 5 through 10   7/8/04
	10(C) - 1 through 4   2/19/04
	10(D) - 1 through 6   2/19/04

	Spoliation
	10 - 1 through 6   2/20/03
	10 - 1
	10 - 2
	10 - 3
	10 - 4
	10 - 5
	10 - 6


	Misrepresentation
	10 - 1 through 4   7/11/97
	10 - 1
	10 - 2
	10 - 3
	10 - 4

	10 - 5 through 96   10/24/97
	10 - 5
	10 - 6
	10 - 7
	10 - 8
	10 - 9
	10 - 10
	10 - 11
	10 - 12
	10 - 13
	10 - 14
	10 - 15
	10 - 16
	10 - 17
	10 - 18
	10 - 19
	10 - 20
	10 - 21
	10 - 22
	10 - 23
	10 - 24
	10 - 25
	10 - 26
	10 - 27
	10 - 28
	10 - 29
	10 - 30
	10 - 31
	10 - 32
	10 - 33
	10 - 34
	10 - 35
	10 - 36
	10 - 37
	10 - 38
	10 - 39
	10 - 40
	10 - 41
	10 - 42
	10 - 43
	10 - 44
	10 - 45
	10 - 46
	10 - 47
	10 - 48
	10 - 49
	10 - 50
	10 - 51
	10 - 52
	10 - 53
	10 - 54
	10 - 55
	10 - 56
	10 - 57
	10 - 58
	10 - 59
	10 - 60
	10 - 61
	10 - 62
	10 - 63
	10 - 64
	10 - 65
	10 - 66
	10 - 67
	10 - 68
	10 - 69
	10 - 70
	10 - 71
	10 - 72
	10 - 73
	10 - 74
	10 - 75
	10 - 76
	10 - 77
	10 - 78
	10 - 79
	10 - 80
	10 - 81
	10 - 82
	10 - 83
	10 - 84
	10 - 85
	10 - 86
	10 - 87
	10 - 88
	10 - 89
	10 - 90
	10 - 91
	10 - 92
	10 - 93
	10 - 94
	10 - 95
	10 - 96

	10 - 97 through 118   2/27/98
	10 - 97
	10 - 98
	10 - 99
	10 - 100
	10 - 101
	10 - 102
	10 - 103
	10 - 104
	10 - 105
	10 - 106
	10 - 107
	10 - 108
	10 - 109
	10 - 110
	10 - 111
	10 - 112
	10 - 113
	10 - 114
	10 - 115
	10 - 116
	10 - 117
	10 - 118

	10 - 119 and 120   7/10/98
	10 - 119
	10 - 120

	10 - 121 through 126   9/25/98
	10 - 121
	10 - 122
	10 - 123
	10 - 124
	10 - 125
	10 - 126

	10 - 127 through 136   2/19/99
	10 - 127
	10 - 128
	10 - 129
	10 - 130
	10 - 131
	10 - 132
	10 - 133
	10 - 134
	10 - 135
	10 - 136

	10 - 137 through 143   7/9/99
	10 - 137
	10 - 138
	10 - 139
	10 - 140
	10 - 141
	10 - 142
	10 - 143

	10 - 145 and 146   10/15/99
	10 - 145
	10 - 146

	10 - 147 through 148   Not dated
	10 - 147
	10 - 148

	10 - 149 through 158   7/21/00
	10 - 149
	10 - 150
	10 - 151
	10 - 152
	10 - 153
	10 - 154
	10 - 155
	10 - 156
	10 - 157
	10 - 158

	10 - 159 through 164   Not dated
	10 - 159
	10 - 160
	10 - 161
	10 - 162
	10 - 163
	10 - 164

	10 - 165 through 170   2/16/01
	10 - 165
	10 - 166
	10 - 167
	10 - 168
	10 - 169
	10 - 170

	10 - 171 through 174   7/12/01
	10 - 171
	10 - 172
	10 - 173
	10 - 174

	10 - 175 through 180   11/9/01
	10 - 175
	10 - 176
	10 - 177
	10 - 178
	10 - 179
	10 - 180

	10 - 181 through 186   2/22/02
	10 - 181
	10 - 182
	10 - 183
	10 - 184
	10 - 185
	10 - 186



	Tab 11   (Multiple)
	Reorganization of Book Committee
	11 - 1 through 4   2/17/05
	11 - 5 through 10   2/23/06
	11 - 11 through 86   7/13/06
	11 - 11 through 19
	11 - 20 through 29
	11 - 30 through 39
	11 - 40 through 49
	11 - 50 through 59
	11 - 60 through 69
	11 - 70 through 79
	11 - 80 through 86

	11 - 87 through 92   11/2/06
	11 - 93 through 100   2/15/07
	11 - 101 through 196   7/12/07
	11 - 101 through 109
	11 - 110 through 119
	11 - 120 through 129
	11 - 130 through 139
	11 - 140 through 149
	11 - 150 through 159
	11 - 160 through 169
	11 - 170 through 179
	11 - 180 through 189
	11 - 190 through 196

	11 - 197 through 200   10/25/07
	11 - 201 through 534   10/25/07 - Revised manual
	11 - 535 through 1006   2/21/08

	Mitigation Of Damages
	11 - 1 through 4   7/10/03

	Gross v. Lyons
	11 - 1 through 43   7/21/00
	11 - 1
	11 - 2
	11 - 3
	11 - 4
	11 - 5
	11 - 6
	11 - 7
	11 - 8
	11 - 9
	11 - 10
	11 - 11
	11 - 12
	11 - 13
	11 - 14
	11 - 15
	11 - 16
	11 - 17
	11 - 18
	11 - 19
	11 - 20
	11 - 21
	11 - 22
	11 - 23
	11 - 24
	11 - 25
	11 - 26
	11 - 27
	11 - 28
	11 - 29
	11 - 30
	11 - 31
	11 - 32
	11 - 33
	11 - 34
	11 - 35
	11 - 36
	11 - 37
	11 - 38
	11 - 39
	11 - 40
	11 - 41
	11 - 42
	11 - 43

	11 - 45 through 49   10/20/00
	11 - 45
	11 - 46
	11 - 47
	11 - 48
	11 - 49

	11 - 51 through 54   7/12/01
	11 - 51
	11 - 52
	11 - 53
	11 - 54

	11 - 55 through 62   11/9/01
	11 - 55
	11 - 56
	11 - 57
	11 - 58
	11 - 59
	11 - 60
	11 - 61
	11 - 62

	11 - 63 through 82   2/22/02
	11 - 63
	11 - 64
	11 - 65
	11 - 66
	11 - 67
	11 - 68
	11 - 69
	11 - 70
	11 - 71
	11 - 72
	11 - 73
	11 - 74
	11 - 75
	11 - 76
	11 - 77
	11 - 78
	11 - 79
	11 - 80
	11 - 81
	11 - 82



	Tab 12   Product Liability
	12 - 1   7/12/01
	12 - 1

	12 - 2 through 44   Not dated
	12 - 2
	12 - 3
	12 - 4
	12 - 5
	12 - 6
	12 - 7
	12 - 8
	12 - 9
	12 - 10
	12 - 11
	12 - 12
	12 - 13
	12 - 14
	12 - 15
	12 - 16
	12 - 17
	12 - 18
	12 - 19
	12 - 20
	12 - 21
	12 - 22
	12 - 23
	12 - 24
	12 - 25
	12 - 26
	12 - 27
	12 - 28
	12 - 29
	12 - 30
	12 - 31
	12 - 32
	12 - 33
	12 - 34
	12 - 35
	12 - 36
	12 - 37
	12 - 38
	12 - 39
	12 - 40
	12 - 41
	12 - 42
	12 - 43
	12 - 44

	12 - 3 through 42   11/9/01
	12 - 3
	12 - 4
	12 - 5
	12 - 6
	12 - 7
	12 - 8
	12 - 9
	12 - 10
	12 - 11
	12 - 12
	12 - 13
	12 - 14
	12 - 15
	12 - 16
	12 - 17
	12 - 18
	12 - 19
	12 - 20
	12 - 21
	12 - 22
	12 - 23
	12 - 24
	12 - 25
	12 - 26
	12 - 27
	12 - 28
	12 - 29
	12 - 30
	12 - 31
	12 - 32
	12 - 33
	12 - 34
	12 - 35
	12 - 36
	12 - 37
	12 - 38
	12 - 39
	12 - 40
	12 - 41
	12 - 42

	12 - 25 through 38   2/22/02
	12 - 25
	12 - 26
	12 - 27
	12 - 28
	12 - 29
	12 - 30
	12 - 31
	12 - 32
	12 - 33
	12 - 34
	12 - 35
	12 - 36
	12 - 37
	12 - 38

	12 - 57 through 60   7/11/02
	12 - 57
	12 - 58
	12 - 59
	12 - 60

	12 - 61 through 88   11/14/02
	12 - 61 through 69
	12 - 70 through 79
	12 - 80 through 88

	12 - 89 through 138   2/20/03
	12 - 89
	12 - 90 through 99
	12 - 100 through 109
	12 - 110 through 119
	12 - 120 through 129
	12 - 130 through 138

	12 - 139 through 188   7/10/03
	12 - 139
	12 - 140 through 149
	12 - 150 through 159
	12 - 160 through 169
	12 - 170 through 179
	12 - 180 through 188

	12 - 189 through 194   11/13/03
	12 - 195 through 218   2/23/06
	12 - 195 through 199
	12 - 200 through 209
	12 - 210 through 218

	12 - 219 and 220   7/13/06
	12 - 221 through 292   2/21/08
	12 - 293 through 380   2/21/08 Color coded material from Judge Bailey)
	12 - 381 and 382   2/21/08

	Tab 13   (Multiple)
	Insurance
	13 - 1   11/2/06
	13 - 2 through 26   7/12/07
	13 - 27 and 28   10/25/07
	13 - 29 and 30   2/21/08

	County Court Instructions
	13 - 1 through 70   11/13/03
	13 - 1 through 9
	13 - 10 through 19
	13 - 20 through 29
	13 - 30 through 39
	13 - 40 through 49
	13 - 50 through 59
	13 - 60 through 69
	13 - 70

	13 - 71 through 78   2/19/04
	13 - 79 through 84   7/8/04
	13 - 85 through 98   10/21/04
	13 - 85 through 89
	13 - 90 through 99

	13 - 99 through 104   2/17/05
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	e. Submitting proposals to Supreme Court

	3. VALCIN INSTRUCTION
	4. LEGISLATION IMPACTING INSTRUCTIONS
	5. ERRORS & OMISSIONS
	6. CLOSING INSTRUCTION 700
	7. CONTRACT AND BUSINESS CASES JURY INSTRUCTIONS UPDATE
	8. HOT TOPICS
	9. WEBSITE
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	7 - 137
	7 - 138
	7 - 139
	7 - 140
	7 - 141
	7 - 142
	7 - 143
	7 - 144
	7 - 145
	7 - 146
	7 - 147

	7 - 149 through 154   7/11/02
	7 - 149
	7 - 150
	7 - 151
	7 - 152
	7 - 153
	7 - 154

	7 - 155 through 176    11/14/02
	7 - 155 through 159
	7 - 160 through 169
	7 - 170 through 176

	7 - 183 through 230   2/20/03
	7 - 183 through 189
	7 - 190 through 199
	7 - 200 through 209
	7 - 210 through 219
	7 - 220 through 230

	7 - 231 through 346   7/10/03
	7 - 231 through 239
	7 - 240 through 249
	7 - 250 through 259
	7 - 260 through 269
	7 - 270 through 279
	7 - 280 through 289
	7 - 290 through 299
	7 - 300 through 309
	7 - 310 through 319
	7 - 320 through 329
	7 - 330 through 339
	7 - 340 through 346

	7 - 347 through 404   11/13/03
	7 - 347 through 349
	7 - 350 through 359
	7 - 360 through 369
	7 - 370 through 379
	7 - 380 through 389
	7 - 390 through 399
	7 - 400 through 404

	7 - 405 through 458   2/19/04
	7 - 405 through 409
	7 - 410 through 419
	7 - 420 through 429
	7 - 430 through 439
	7 - 440 through 449
	7 - 450 through 458

	7 - 459 through 522   7/8/04
	7 - 459
	7 - 460 through 469
	7 - 470 through 479
	7 - 480 through 489
	7 - 490 through 499
	7 - 500 through 509
	7 - 510 through 519
	7 - 520 through 522

	7 - 523 through 634   7/8/04
	7 - 523 through 529
	7 - 530 through 539
	7 - 540 through 549
	7 - 550 through 559
	7 - 560 through 569
	7 - 570 through 579
	7 - 580 through 589
	7 - 590 through 599
	7 - 600 through 609
	7 - 610 through 619
	7 - 620 through 629
	7 - 630 through 634

	7 - 635 through 638   2/23/06
	7 - 639 through 646   7/13/06
	7 - 647 through 680   2/15/07
	7 - 681 through 696   10/25/07

	Tab 8   (Multiple)
	Defamation (No material)
	Believability of witnesses
	8 - 1 through 14   11/3/05
	8 - 1 through 9
	8 - 10 through 14

	8 - 15 and 16   2/23/06
	8 - 19 through 24   7/13/06

	11th Circuit Pattern Jury Instructions
	8 - 1 and 2   2/22/02
	8 - 1
	8 - 2

	8 - 3 through 74   11/14/02
	8 - 3 through 9
	8 - 10 through 19
	8 - 20 through 29
	8 - 30 through 39
	8 - 40 through 49
	8 - 50 through 59
	8 - 60 through 69
	8 - 70 through 74



	Tab 9   (Multiple)
	Allen Charge
	9 - 1 through 16   7/13/06
	9 - 17 through 22   11/2/06
	9 - 23 and 24   2/15/07
	9 - 25 and 26   2/21/08

	Nursing Home Instructions
	9 - 1 through 20   7/11/02
	9 - 1 through 9
	9 - 10 through 20

	9 - 21 through 30   2/20/03
	9 - 31 through 40   7/10/03
	9 - 41 through 50   11/13/03
	9 - 51 through 104   7/14/05
	9 - 51 through 59
	9 - 60 through 69
	9 - 70 through 79
	9 - 80 through 89
	9 - 90 through 99
	9 - 100 through 104


	Loss of Consortium - Indirect Economic Loss
	9 - 1 through 4   10/25/96
	9 - 5 through 18   2/28/97
	9 - 5 through 9
	9 - 10 through 18

	9 - 19 through 38   7/11/97
	9 - 19
	9 - 20 through 29
	9 - 30 through 38

	9 - 39 through 66   2/27/98
	9 - 39
	9 - 40 through 49
	9 - 50 through 59
	9 - 60 through 66

	9 - 67 through 78   7/10/98
	9 - 67 through 69
	9 - 70 through 78

	9 - 79 through 87   9/25/98
	9 - 88 through 99   2/19/99
	9 - 88 through 89
	9 - 90 through 99

	9 - 100 through 103   7/9/99
	9 - 105 through 126   7/21/00
	9 - 105
	9 - 106
	9 - 107
	9 - 108
	9 - 109
	9 - 110
	9 - 111
	9 - 112
	9 - 113
	9 - 114

	9 - 115 through 118   2/16/01
	9 - 119 through 124   2/18/00
	9 - 125 and 126   7/21/00


	Tab 10   (Multiple)
	Intentional Tort Exception to Workers' Compensation Act
	10 - 1 through 6   7/13/06
	10 - 7 through 12   7/12/07
	10 - 13 through 20   2/21/08

	Translators
	10 - 1 through 26   2/17/05
	10 - 1 through 9
	10 - 10 through 19
	10 - 20 through 26

	10 - 27 through 32   7/14/05
	10 - 27 through 29
	10 - 30 through 32

	10 - 33 through 52   11/3/05
	10 - 33 through 39
	10 - 40 through 49
	10 - 50 through 52

	10 - 53 through 64   2/23/06
	10 - 53 through 59
	10 - 60 through 64


	Jury Innovations
	10 - 1 through 22   2/19/04
	10 - 1 through 9
	10 - 10 through 19
	10 - 20 through 22

	10 - 23 through 54   7/8/04
	10 - 23 through 29
	10 - 30 through 39
	10 - 40 through 49
	10 - 50 through 54

	10 - 55 through 90   10/21/04
	10 - 55 through 59
	10 - 60 through 69
	10 - 70 through 79
	10 - 80 through 89
	10 - 90

	10(A) - 1 through 4   7/8/04
	10(B) - 5 through 8   7/8/04
	10(B) - 1 through 4   2/19/04
	10(C) - 5 through 10   7/8/04
	10(C) - 1 through 4   2/19/04
	10(D) - 1 through 6   2/19/04

	Spoliation
	10 - 1 through 6   2/20/03
	10 - 1
	10 - 2
	10 - 3
	10 - 4
	10 - 5
	10 - 6


	Misrepresentation
	10 - 1 through 4   7/11/97
	10 - 1
	10 - 2
	10 - 3
	10 - 4

	10 - 5 through 96   10/24/97
	10 - 5
	10 - 6
	10 - 7
	10 - 8
	10 - 9
	10 - 10
	10 - 11
	10 - 12
	10 - 13
	10 - 14
	10 - 15
	10 - 16
	10 - 17
	10 - 18
	10 - 19
	10 - 20
	10 - 21
	10 - 22
	10 - 23
	10 - 24
	10 - 25
	10 - 26
	10 - 27
	10 - 28
	10 - 29
	10 - 30
	10 - 31
	10 - 32
	10 - 33
	10 - 34
	10 - 35
	10 - 36
	10 - 37
	10 - 38
	10 - 39
	10 - 40
	10 - 41
	10 - 42
	10 - 43
	10 - 44
	10 - 45
	10 - 46
	10 - 47
	10 - 48
	10 - 49
	10 - 50
	10 - 51
	10 - 52
	10 - 53
	10 - 54
	10 - 55
	10 - 56
	10 - 57
	10 - 58
	10 - 59
	10 - 60
	10 - 61
	10 - 62
	10 - 63
	10 - 64
	10 - 65
	10 - 66
	10 - 67
	10 - 68
	10 - 69
	10 - 70
	10 - 71
	10 - 72
	10 - 73
	10 - 74
	10 - 75
	10 - 76
	10 - 77
	10 - 78
	10 - 79
	10 - 80
	10 - 81
	10 - 82
	10 - 83
	10 - 84
	10 - 85
	10 - 86
	10 - 87
	10 - 88
	10 - 89
	10 - 90
	10 - 91
	10 - 92
	10 - 93
	10 - 94
	10 - 95
	10 - 96

	10 - 97 through 118   2/27/98
	10 - 97
	10 - 98
	10 - 99
	10 - 100
	10 - 101
	10 - 102
	10 - 103
	10 - 104
	10 - 105
	10 - 106
	10 - 107
	10 - 108
	10 - 109
	10 - 110
	10 - 111
	10 - 112
	10 - 113
	10 - 114
	10 - 115
	10 - 116
	10 - 117
	10 - 118

	10 - 119 and 120   7/10/98
	10 - 119
	10 - 120

	10 - 121 through 126   9/25/98
	10 - 121
	10 - 122
	10 - 123
	10 - 124
	10 - 125
	10 - 126

	10 - 127 through 136   2/19/99
	10 - 127
	10 - 128
	10 - 129
	10 - 130
	10 - 131
	10 - 132
	10 - 133
	10 - 134
	10 - 135
	10 - 136

	10 - 137 through 143   7/9/99
	10 - 137
	10 - 138
	10 - 139
	10 - 140
	10 - 141
	10 - 142
	10 - 143

	10 - 145 and 146   10/15/99
	10 - 145
	10 - 146

	10 - 147 through 148   Not dated
	10 - 147
	10 - 148

	10 - 149 through 158   7/21/00
	10 - 149
	10 - 150
	10 - 151
	10 - 152
	10 - 153
	10 - 154
	10 - 155
	10 - 156
	10 - 157
	10 - 158

	10 - 159 through 164   Not dated
	10 - 159
	10 - 160
	10 - 161
	10 - 162
	10 - 163
	10 - 164

	10 - 165 through 170   2/16/01
	10 - 165
	10 - 166
	10 - 167
	10 - 168
	10 - 169
	10 - 170

	10 - 171 through 174   7/12/01
	10 - 171
	10 - 172
	10 - 173
	10 - 174

	10 - 175 through 180   11/9/01
	10 - 175
	10 - 176
	10 - 177
	10 - 178
	10 - 179
	10 - 180

	10 - 181 through 186   2/22/02
	10 - 181
	10 - 182
	10 - 183
	10 - 184
	10 - 185
	10 - 186



	Tab 11   (Multiple)
	Reorganization of Book Committee
	11 - 1 through 4   2/17/05
	11 - 5 through 10   2/23/06
	11 - 11 through 86   7/13/06
	11 - 11 through 19
	11 - 20 through 29
	11 - 30 through 39
	11 - 40 through 49
	11 - 50 through 59
	11 - 60 through 69
	11 - 70 through 79
	11 - 80 through 86

	11 - 87 through 92   11/2/06
	11 - 93 through 100   2/15/07
	11 - 101 through 196   7/12/07
	11 - 101 through 109
	11 - 110 through 119
	11 - 120 through 129
	11 - 130 through 139
	11 - 140 through 149
	11 - 150 through 159
	11 - 160 through 169
	11 - 170 through 179
	11 - 180 through 189
	11 - 190 through 196

	11 - 197 through 200   10/25/07
	11 - 201 through 534   10/25/07 - Revised manual
	11 - 535 through 1006   2/21/08

	Mitigation Of Damages
	11 - 1 through 4   7/10/03

	Gross v. Lyons
	11 - 1 through 43   7/21/00
	11 - 1
	11 - 2
	11 - 3
	11 - 4
	11 - 5
	11 - 6
	11 - 7
	11 - 8
	11 - 9
	11 - 10
	11 - 11
	11 - 12
	11 - 13
	11 - 14
	11 - 15
	11 - 16
	11 - 17
	11 - 18
	11 - 19
	11 - 20
	11 - 21
	11 - 22
	11 - 23
	11 - 24
	11 - 25
	11 - 26
	11 - 27
	11 - 28
	11 - 29
	11 - 30
	11 - 31
	11 - 32
	11 - 33
	11 - 34
	11 - 35
	11 - 36
	11 - 37
	11 - 38
	11 - 39
	11 - 40
	11 - 41
	11 - 42
	11 - 43

	11 - 45 through 49   10/20/00
	11 - 45
	11 - 46
	11 - 47
	11 - 48
	11 - 49

	11 - 51 through 54   7/12/01
	11 - 51
	11 - 52
	11 - 53
	11 - 54

	11 - 55 through 62   11/9/01
	11 - 55
	11 - 56
	11 - 57
	11 - 58
	11 - 59
	11 - 60
	11 - 61
	11 - 62

	11 - 63 through 82   2/22/02
	11 - 63
	11 - 64
	11 - 65
	11 - 66
	11 - 67
	11 - 68
	11 - 69
	11 - 70
	11 - 71
	11 - 72
	11 - 73
	11 - 74
	11 - 75
	11 - 76
	11 - 77
	11 - 78
	11 - 79
	11 - 80
	11 - 81
	11 - 82



	Tab 12   Product Liability
	12 - 1   7/12/01
	12 - 1

	12 - 2 through 44   Not dated
	12 - 2
	12 - 3
	12 - 4
	12 - 5
	12 - 6
	12 - 7
	12 - 8
	12 - 9
	12 - 10
	12 - 11
	12 - 12
	12 - 13
	12 - 14
	12 - 15
	12 - 16
	12 - 17
	12 - 18
	12 - 19
	12 - 20
	12 - 21
	12 - 22
	12 - 23
	12 - 24
	12 - 25
	12 - 26
	12 - 27
	12 - 28
	12 - 29
	12 - 30
	12 - 31
	12 - 32
	12 - 33
	12 - 34
	12 - 35
	12 - 36
	12 - 37
	12 - 38
	12 - 39
	12 - 40
	12 - 41
	12 - 42
	12 - 43
	12 - 44

	12 - 3 through 42   11/9/01
	12 - 3
	12 - 4
	12 - 5
	12 - 6
	12 - 7
	12 - 8
	12 - 9
	12 - 10
	12 - 11
	12 - 12
	12 - 13
	12 - 14
	12 - 15
	12 - 16
	12 - 17
	12 - 18
	12 - 19
	12 - 20
	12 - 21
	12 - 22
	12 - 23
	12 - 24
	12 - 25
	12 - 26
	12 - 27
	12 - 28
	12 - 29
	12 - 30
	12 - 31
	12 - 32
	12 - 33
	12 - 34
	12 - 35
	12 - 36
	12 - 37
	12 - 38
	12 - 39
	12 - 40
	12 - 41
	12 - 42

	12 - 25 through 38   2/22/02
	12 - 25
	12 - 26
	12 - 27
	12 - 28
	12 - 29
	12 - 30
	12 - 31
	12 - 32
	12 - 33
	12 - 34
	12 - 35
	12 - 36
	12 - 37
	12 - 38

	12 - 57 through 60   7/11/02
	12 - 57
	12 - 58
	12 - 59
	12 - 60

	12 - 61 through 88   11/14/02
	12 - 61 through 69
	12 - 70 through 79
	12 - 80 through 88

	12 - 89 through 138   2/20/03
	12 - 89
	12 - 90 through 99
	12 - 100 through 109
	12 - 110 through 119
	12 - 120 through 129
	12 - 130 through 138

	12 - 139 through 188   7/10/03
	12 - 139
	12 - 140 through 149
	12 - 150 through 159
	12 - 160 through 169
	12 - 170 through 179
	12 - 180 through 188

	12 - 189 through 194   11/13/03
	12 - 195 through 218   2/23/06
	12 - 195 through 199
	12 - 200 through 209
	12 - 210 through 218

	12 - 219 and 220   7/13/06
	12 - 221 through 292   2/21/08
	12 - 293 through 380   2/21/08 Color coded material from Judge Bailey)
	12 - 381 and 382   2/21/08

	Tab 13   (Multiple)
	Insurance
	13 - 1   11/2/06
	13 - 2 through 26   7/12/07
	13 - 27 and 28   10/25/07
	13 - 29 and 30   2/21/08

	County Court Instructions
	13 - 1 through 70   11/13/03
	13 - 1 through 9
	13 - 10 through 19
	13 - 20 through 29
	13 - 30 through 39
	13 - 40 through 49
	13 - 50 through 59
	13 - 60 through 69
	13 - 70

	13 - 71 through 78   2/19/04
	13 - 79 through 84   7/8/04
	13 - 85 through 98   10/21/04
	13 - 85 through 89
	13 - 90 through 99

	13 - 99 through 104   2/17/05
	13 - 105 through 136   11/3/05
	13 - 105 through 109
	13 - 110 through 119
	13 - 120 through 129
	13 - 130 through 136

	13 - 137 through 190   2/23/06
	13 - 137 through 139
	13 - 140 through 149
	13 - 150 through 159
	13 - 160 through 169
	13 - 170 through 179
	13 - 180 through 189
	13 - 190


	Vacarious Liability - 3.3(a) Aurback v. Gallina
	13 - 7 through 14   7/21/00
	13 - 7
	13 - 8
	13 - 9
	13 - 10
	13 - 11
	13 - 12
	13 - 13
	13 - 14

	13 - 15 through 26   2/16/01
	13 - 15
	13 - 16
	13 - 17
	13 - 18
	13 - 19
	13 - 20
	13 - 21
	13 - 22
	13 - 23
	13 - 24
	13 - 25
	13 - 26



	Tab 14   Model Charge and Verdict Form
	FKA: Motor Vehicle No-Fault Theshold Instruction and Verdict Form
	14 - 1 through 16   2/22/02
	14 - 1 through 9
	14 - 10 through 16

	14 - 17 and 18   7/10/03
	14 - 19 through 22   11/13/03
	14 - 23 through 26   2/17/05

	Tab 15   (Multiple)
	Medical Malpractice
	15 - 1 through 12   11/3/05
	15 - 1 through 9
	15 - 10 through 12

	15 - 13 through 50   7/13/06
	15 - 13 through 19
	15 - 20 through 29
	15 - 30 through 39
	15 - 40 through 50

	15 - 51 through 72   11/2/06
	15 - 51 through 59
	15 - 60 through 69
	15 - 70 through 72

	15 - 73 through 98   2/15/07

	Preliminary Instruction
	15 - 1 through 6   2/22/02
	15 - 1
	15 - 2
	15 - 3
	15 - 4
	15 - 5
	15 - 6

	15 - 13 through 16   11/14/02
	15 - 13
	15 - 14
	15 - 15
	15 - 16

	15 - 17 through 22   2/20/03
	15 - 17
	15 - 18
	15 - 19
	15 - 20
	15 - 21
	15 - 22

	15 - 23 through 44   7/10/03
	15 - 23 through 29
	15 - 30 through 39
	15 - 40 through 44

	15 - 45 and 46   2/19/04
	15 - 47 through 52   7/8/04


	Tab 16   Spoliation
	16 - 1 through 8   2/15/07

	Tab 17  Civil Rule 1.985
	17 - 1 through 4   2/21/08

	Tab 18   Ex-Parte Subcommittee
	18 - 1 through 6 (New)

	Tab 19   Website
	19 - 1 through 4   2/21/08

	Applications for Appointment - October 2004
	Materials by Subcommittee
	Standing Subcommittees
	Florida Supreme Court Filing (No material)
	Hot Topics and Case Law (No material)
	Legislative Implementation (No material)
	Errors and Omissions
	Plain Language
	Nominating

	Project Subcommittees
	Allen Charge
	Chapter 400 - Nursing Home Instruction
	Civil Rule 1.985
	Contribution Among Tortfeasors
	County Court Instructions
	Curative Instructions
	Defamation
	Employment Law
	7/10/2008

	E-Publication
	Ex-Parte Subcommittee
	False Imprisonment and Malicious Prosecution
	Insurance
	Intentional Tort Exception to Workers' Compensation Act
	Model Charge and Verdict Form
	Negligence Actions
	Product Liability
	7/10/2008

	Professional Malpractice
	Punitive Damages
	Reorganization of Book
	7/10/2008

	Spoliation
	Translators
	Website

	Inactive Subcommittees
	Believability of Witness
	Breach of Contract
	11th Circuit Pattern Jury Instructions
	Gross v. Lyons
	Jury Innovations
	Loss of Consortium
	Misrepresentation
	Mitigation of Damages
	Model Verdict Form For Apportionment
	Stipulation Facts And Admissions
	Spoliation
	Vicarious Liability - 3.3(a) Aurbach v. Gallina
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	AGENDAS
	03/07/2013 Meeting Agenda
	Thursday, March 7, 2013
	1. General Business
	a. Announcements
	b. Pending proposed instructions
	d. Minutes of October 2012 meeting
	e. Rosters
	f. 2012-2013 Meeting Schedule
	g. Instructions published for comment but not yet filed
	h. New instructions? FDUPTA

	2. Products Liability - Rebecca Mercier Vargas
	3. Professional Malpractice - Neal Roth
	4. Fiduciary Duty - Neal Roth Pages
	5. Negligence Subcommittee - Elizabeth Russo
	6. Punitive Damages - Joe Lang
	7. Subcommittee updates

	Friday, March 8, 2013
	8. FCRA Instructions - Judge LaRose and Cynthia Sass
	9. Model Charges and Verdict Forms - Dedee Costello and Ross McCloy
	10. Nominating Subcommittee - Joe Lang

	Future Meetings

	Other Meeting Agendas
	10/25/2012 Meeting Agenda
	Thursday, October 25, 2012
	1. General Business
	a. Announcements
	b. Pending proposed instructions:
	d. Minutes of July 2012 meeting
	e. Rosters
	f. 2012-2013 Meeting Schedule
	g. Instructions published for comment but not yet filed:

	2. Negligence Subcommittee -  Elizabeth Russo
	3. Professional Malpractice - Neal Roth
	4. Rule 2.451, Juror Use of Electronic Devices
	5. Punitive Damages - Joe Lang 
	6. Insurance - Karen Barnett, New PIP statute
	7. Subcommittee updates
	a. SJI Business and Contracts Instructions Update - Rebecca Vargas
	b. Hot topics subcommittee report - Joe Lang
	c. Website update - Rebecca Vargas
	d. Education and outreach regarding new book - James Barton
	e. Tobacco update - Tyrie Boyer

	8. Fiduciary Duty - Neal Roth

	Friday, October 26, 2012
	9. FCRA Instructions - Judge LaRose and Cynthia Sass
	10. Model Charges and Verdict Forms - Dedee Costello and Ross McCloy
	11. Products Liability - Vargas

	Future Meetings

	07/12/2012 Meeting Agenda
	Thursday, July 12, 2012
	1. General Business
	a. Announcements
	b. Pending proposed instructions:
Whistleblower
	d. Minutes of March 2012 meeting
	e. Rosters
	Current membership list
	Subcommittee list

	f. 2012-2013 Meeting Schedule
	g. Instructions published for comment:

	2. Negligence Subcommittee-Elizabeth Russo
	3. Professional Malpractice-Neal Roth
	4. Plain English-Ralph Artigliere 801.4
	5. Punitive Damages-Joe Lang
	6. Subcommittee updates
	a. SJI Business and Contracts Instructions Update-Rebecca Vargas
	b. Hot topics subcommittee report-Joe Lang,
	c. Website update-Rebecca Vargas
	d. Education and outreach regarding new book-James Barton


	Friday, July 13, 2012
	7. Fiduciary Duty-Neal Roth
	8. FCRA Instructions-Judge LaRose and Cynthia Sass
	9. Tobacco-Boyer
	10. Model Charges and Verdict Forms-Ross McCloy
	11. Products Liability-Vargas


	03/08/2012 Meeting Agenda
	Thursday, March 8, 2012
	1. General Business
	a. Announcements
	b. Pending proposed instructions:
Products liability, Whistleblower
	d. Minutes of October 2011 meeting
	Untitled
	e. Rosters
	Current membership list
	Subcommittee list

	f. 2012-2013 Meeting Schedule
	g. Instructions published for comment:

	2. Negligence Subcommittee-Elizabeth Russo
	3. Wrongful Death Damages-Louis Rosenbloum
	4. Premises Liability-Judge Barton
	5. Subcommittee updates
	a. SJI Business and Contracts Instructions Update-Rebecca Vargas
	b. Hot topics subcommittee report-Joe Lang
	c. Website update-Rebecca Vargas
	d. Education and outreach regarding new book-James Barton


	Friday, March 9, 2012
	6. Professional Malpractice-Neal Roth Subcommittee memos
	a. Kolter comment on medical malpractice damages on the verdict form
	b. Green comment on 402.16, emergency medical treatment
	c. Fenster comment on 402.4a
	d. Williams comment on 402.4
	e. Emergency Medical Services, Review emergency medical services
instruction in light of Public Heal
th Trust of Miami-Dade County v. Rolle

	7. Fiduciary Duty-Neal Roth
	8. Nominating subcommittee-Joe Lang


	10/20/2011 Meeting Agenda
	Thursday 10/20/2011
	1. General Business
	a. Announcements
	b. New business: Medical malpractice damages on the verdict form
	c. Pending proposed instructions:
	d. Minutes of July 2011 meeting
	e. Rosters
	f. 2011-2012 Meeting Schedule
	g. Instructions published for comment:

	2. Pro se Parties – Rebecca Vargas
	3. Negligence Subcommittee — Jennifer Bailey
	a.Valcin instruction – Cynthia Sass
	b. Chapter Law 2011-215
	c. E & O revisions to 401.22a, 501.1, and 501.2

	4. Plain Language — Rebecca Vargas

	Friday 10/21/2011
	5. Uninsured Motorist Instruction — Tom Edwards
	6. Emergency Medical Services — Tom Edwards
	7. Fiduciary Duty — Neal Roth
	8. FCRA — Judge LaRose and Cynthia Sass
	9. Subcommittee updates
	a. SJI Business and Contracts Instructions Update — Rebecca Vargas
	b. Hot topics subcommittee report — Joe Lang
	c. Website update — Rebecca Vargas
	d. Education and outreach regarding new book — James Barton



	07/14/2011 Meeting Agenda
	Thursday 07/14/2011
	1. General Business
	a. Announcements/New business, Rust letter
	b. Pending proposed instructions:
Products liability, Whistleblower
	d. Minutes of February 2011 meeting
	e. Rosters
	Current membership list
	Subcommittee list

	f. 2011 Meeting Schedule

	2. Nominating Subcommittee - Joe Lang
	3. Pro se Parties - Ralph Artigliere
	4. Read back of testimony - James Barton
	5. Spoliation - Cynthia Sass
	5. Wrongful Death Damages - Louis Rosenbloum
	6. Uninsured Motorist Instruction -Tom Edwards
	7. Emergency Medical Services - Tom Edwards, (note on use)

	Friday 07/15/2011
	8. Negligence Subcommittee - Jennifer Bailey
	a. Concurring and Intervening Cause, Stuart v. Hertz - Louis
Rosenbloum
	b. Premises Liability (Asher v. Walmart Stores, Inc., slip and fall) - Louis
Rosenbloum
	c. Wald v. Grainger, James Barton

	9. Fiduciary Duty - Neal Roth
	10. Errors and Omissions, Miscellaneous SJI Corrections - Rebecca Vargas
	11. Subcommittee updates
	a. SJI Business and Contracts Instructions Update - Rebecca Vargas
	b. Hot topics subcommittee report - Joe Lang
	c. Website update - Rebecca Vargas
	d. Education and outreach regarding new book - James Barton
	e. Model charges and verdict forms - James Barton
	d. Letter from Judge Fine on closing instructions, James Barton



	02/10/2011 Meeting Agenda
	Thursday 02/10/2011
	1. General Business
	a. New business/Announcements (no materials)
	b. Introduction of new committee members and reporter
	c. Pending proposed instructions that have been submitted to the
Supreme Court:
	d. Minutes of October 2010 meeting
	e. Rosters
	f. 2011 Meeting Schedule

	2. Employment Law – James Barton
	3. Pro se Parties – Gerald Bagley
	4. Read back of testimony – James Barton
	5. Uninsured Motorist Instruction — Tom Edwards (note on use), no
materials
	6. Emergency Medical Services — Tom Edwards
	7. Subcommittee updates
	a. Civil Procedure Rules Committee update — Jodi Jennings, no materials
	b. SJI Business and Contracts Instructions Update — Robert Austin, no
materials
	c. Hot topics subcommittee report — Joe Lang, no materials
	d. Website update — Rebecca Vargas


	Friday 02/11/2011
	8. Negligence Subcommittee — Jennifer Bailey
	a. Concurring and Intervening Cause, Stuart v. Hertz – Elizabeth Russo
	b. Spoliation – Cynthia Sass
	c. Asher v. Walmart Stores, Inc. – Louis Rosenbloum, no materials
	d. Slip and fall statute – Louis Rosenbloum, no materials

	9. Fiduciary Duty — Neal Roth, Breach of Fiduciary Duty, no materials
	10. Miscellaneous SJI Corrections — Tracy Gunn
	11. Education and outreach regarding new book — James Barton, no
materials


	10/21/2010 Meeting Agenda
	Thursday 10/21/2010
	1. General Business
	a. New business/Announcements (no materials)
	b. New committee reporter
	c. Pending proposed instructions that have been submitted to the
Supreme Court:
	d. Minutes of July 2010 meeting
	e. Rosters
	f. 2011 Meeting Schedule

	2. Negligence Subcommittee - Jennifer Bailey
	a. Concurring and Intervening Cause, Stuart v. Hertz
	b. Wrongful death damages 502.2 discussion, Tracy Gunn

	3. Fiduciary Duty - Neal Roth
	4. Miscellaneous SJI Corrections - Tracy Gunn
	5. Read back of testimony, James Barton
	6. Civil Procedure Rules Committee update - (no materials)
	7. SJI Business and Contracts Instructions Update - (no materials)

	Friday 10/22/2010
	8. Spoliation - Cynthia Sass
	9. Employment Law Update - James Barton
	10. Pro se Parties - Gerald Bagley
	11. Uninsured Motorist Instruction - Tom Edwards
	Emergency Medical Services

	12. Education and outreach regarding new book - James Barton (no
materials)
	13. Hot topics subcommittee report - Joe Lang
	14. Website update - Rebecca Vargas


	07/08/2010 Meeting Agenda

	Thursday 07/08/2010
	1. General Business
	a. New business/Announcements (no materials)
	b. Pending proposed instructions that have been submitted to the
Supreme Court:
	c. Minutes of March 2010 meeting
	d. Rosters
	e. 2010-2011 Meeting Schedule

	2. Negligence Subcommittee — Jennifer Bailey
	3. Insurance Law – Jeff Fulford/Tom Edwards
	a. Bad faith instructions
	b. Uninsured motorist instructions

	4. SJI Business and Contracts Instructions Update — (no materials)
	5. Civil Procedure Rules Committee update — Ralph Artigliere (no
materials)

	Friday 07/09/2010
	6. Employment Law – James Barton
	a. Current proposed instructions on unlawful retaliation
	b. Selected materials from prior meetings

	7. Emergency Medical Treatment — Tom Edwards
	8. Education and outreach regarding new book — Ralph Artigliere
	9. Hot topics subcommittee report — Joe Lang (no materials)
	10. Website update — Rebecca Vargas (no materials)


	03/04/2010 Meeting Agenda
	Thursday 03/04/2010
	1. General Business
	a. New business/Announcements (no materials)
	b. Pending proposed instructions that have been submitted to the
Supreme Court:
	d. Minutes of October 2009 meeting
	e. Rosters
	f. 2010-2011 Meeting Schedule

	2. Employment Law - James Barton
	a. Current proposed instructions on unlawful retaliation
	b. Larry Stewart comments
	c. Cynthia Sass comments

	3. Insurance Law - Jeff Fulford/Tom Edwards
	a. Bad faith instructions
	b. Uninsured motorist instructions

	4. SJI Business and Contracts Instructions Update - James Barton and Jodi Jennings (no materials)
	5. Civil Procedure Rules Committee update - Ralph Artigliere
	6. USF jury instruction research issue- James Barton (no materials)

	Friday 03/05/2010
	7. Emergency Medical Treatment - Tom Edwards
	8. Education and outreach regarding new book - Ralph Artigliere (no materials)
	9. Hot topics subcommittee report - Joe Lang (no materials)
	10. Website update - Jodi Jennings (no materials)


	10/15/2009 Meeting Agenda
	Thursday 10/15/2009
	1. General Business
	a. New business/Welcome new members/Announcements (no materials)
	b. Pending proposed instructions that have been submitted to the
Supreme Court:
	c. Pending proposed instructions noticed for comment
	d. Minutes of July 2009 meeting
	e. Rosters
	f. 2010-2011 Meeting Schedule (no materials)

	2. Juror Use of Technology
	a. Referral letter from Justice Lewis,
	b. Articles
	c. Instructions from other states
	d. Initial proposals
	e. Draft instructions and corresponding emails (this detailed work product
is summarized in the sub
committee report)
	f. Subcommittee report


	Friday 10/16/2009
	2. Juror Use of Technology
	3. Employment Law
	a. Case law on duty to mitigate determination of front pay
	b. Research on permissive inference pretext instruction
	c. Current proposed instructions on unlawful retaliation

	4. Hot topics subcommittee report (no materials)
	5. Website update (no materials)


	07/16/2009 Meeting Agenda
	Thursday 07/16/2009
	1. General Business
	a. New business/Announcements (no materials)
	b. Pending proposed instructions that have been submitted to the
Supreme Court:
	c. Pending proposed instructions to be filed:
	d. Minutes of March 2009 meeting,
	e. Rosters
	f. 2009-2010 Meeting Schedule (no materials)

	2. Employment law
	a. Sections 448.101 – 448.105, Florida Statutes
	b. Emails
	c. Unlawful retaliation current proposed instructions
(updated from March 2009)
	d. Pretext instruction, Seymour article
	e. Email regarding pretext instruction

	3. Nominating subcommittee report
	a. List of 2008 applicants
	b. Applications from July 2008 meeting materials
	c. Chart of 2008 applicants
	d. Chart of 2009 applicants
	e. Applications from May 2009
	f. List of current committee members by district with terms


	Friday 07/16/2009
	3. Nominating subcommittee report cont’d
	4. Insurance subcommittee report
	a. Email

	5. Juror misconduct
	a. Articles
	b. Emails

	6. Hot topics subcommittee report (no materials)
	7. Commercial instructions update (no materials)
	8. Civil Procedure Rules Committee update
	a. Email
	b. Rule 1.470



	03/05/2009 Meeting Agenda
	Thursday 03/05/2009

	1.
	a.  New business/announcements (no materials)
	b. Pending proposed instructions that have been submitted to the Supreme Court:
	c. Pending proposed instructions noticed for comment
	d. Minutes of October 2008 meeting
	e. Rosters
	f. 2009 Meeting Schedule (no materials)

	2. Products liability
	a. Comments on pending proposal
	b. Majority report responding to comments
	c. Minority report responding to comments

	3. Insurance subcommittee report (no materials)
	4. Ex parte subcommittee report

	Friday 03/06/2009
	5. Employment law
	6. Nominating subcommittee report
	7. Defamation subcommittee report (no materials)
	8. Hot topics subcommittee report (no materials)
	9. Commercial instructions update (Thomas Edwards) (no materials)


	10/23/08 Meeting Agenda
	Thursday 10/23/08
	1.
	a. New business/announcements
	b. Pending proposed instructions
	c. Approval of minutes
	d. Rosters
	e. 2009 Meeting Schedule

	2. Book Reorganization
	3. Employment law
	4. Products liability

	Friday 10/24/08
	5. Negligence
	6. Medical malpractice insurer's bad faith report on pending instruction
	7. Insurance and bad faith subcommittee report on new issues
	8. Professional negligence
	9. Defamation subcommittee report
	10. Hot topics subcommittee report and new business
	11. Website subcommittee report
	Future Meetings
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	a. Video conference option for subcommittee meetings
	b. Hot topics/new instructions
	c. Approval of minutes
	d. Annoucements
	e. Rosters
	f. Article, Communicating with Juries: How to Draft More Understandable Instructions

	2. Book reorganization and review comments
	3. Employment law
	a. Unlawful retaliation instruction

	4. Miscellaneous subcommittee reports
	a. Website

	5. Nominating
	a. Membership applications
	b. Membership applications chart
	c. Current membership chart

	6. 15-minute preview of products liability

	Friday 7/11/08
	7. Products liability
	a. Subcommittee report
	b. Products liability instructions revised after 02/2008 mtg
	c. Wendy Lumish memorandum to subcommittee
	d. Dick Caldwell memorandum
	e. Lumish/Caldwell minority report

	Future Meetings
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	2. SUBCOMMITTEE UPDATES
	a. Nominating
	b. Hot Topics
	c. Punitive Damages
	d. Tobacco
	e. Model Charges and Verdict Forms
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	g. Fiduciary Duty
	h. Website Update
	i. Plain Language

	3. NEGLIGENCE SUBCOMMITTEE
	4. PROFESSIONAL MALPRACTICE
	5. RULE 2.451, JUROR USE OF ELECTRONIC DEVICES
	6. PRODUCTS LIABILITY
	a. 403.7 – Strict Liability
	b. 403.15 – Issues on Main Claim


	Day 2
	6. PRODUCT LIABILITY (CONT’D)
	a. 403.7 – Strict Liability (cont’d)
	b. 403.15 – Issues on Main Claim (cont’d)
	c. 403.16 – Crashworthiness
	d. 403.11 – Inference of Product Defect or Negligence
	e. Miscellaneous – 403.13 and 403.14
	f. Errors & Omissions and Consistency Review

	7. FCRA INSTRUCTIONS
	8. MISCELLANEOUS
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	d. Meeting Schedule
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	2. NEGLIGENCE SUBCOMMITTEE
	a. Valcin Instruction
	b. Stuart v. Hertz
	c. Wagner Letter Regarding 401.12b and 501.5a
	d. Fulford’s Letter Regarding Premises Liability

	3. PLAIN ENGLISH
	4. PROFESSIONAL MALPRACTICE
	a. Larry Stewart’s Inquiry
	b. Emergency Medical Services
	c. Kolter Comment on Medical Malpractice Damages on the Verdict Form
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	5. PUNITIVE DAMAGES
	6. SUBCOMMITTE UPDATES
	a. Standard Business and Contract Instructions Update
	b. Website Update
	c. Hot Topics Subcommittee Report – Black Diamond Props. v. Haynes
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	e. Education and Outreach Regarding the New Book


	Day 2
	7. TOBACCO
	8. FIDUCIARY DUTY
	9. PRODUCTS LIABILITY
	10. MODEL CHARGES AND VERDICT FORMS
	11. FLORIDA CIVIL RIGHTS ACT (FCRA) INSTRUCTIONS
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	Day 1
	1. GENERAL BUSINESS
	a. Announcements
	c. October 2011 Meeting Minutes
	c. Pending Proposed Instructions
	d. Rosters
	e. Subcommittees
	f. 2012-2013 Meeting Schedule
	g. Instructions Published for Comment

	2. NEGLIGENCE SUBCOMMITTEE
	a. Valcin Instruction
	b. Chapter Law 2011-215
	c. E&O Revisions to 501.1 and 501.2
	d. Email from Marvin Weinstein on 401.12a-c
	e. Stuart v. Hertz

	3. WRONGFUL DEATH DAMAGES
	4. PREMISES LIABILITY
	5. SUBCOMMITTEE UPDATES
	a. Hot Topics
	b. SJI Business and Contracts Instructions Update
	c. Website Update

	6. FIDUCIARY DUTY

	Day 2
	7. PROFESSIONAL MALPRACTICE
	a. Kolter comment on medical malpractice damages on the verdict form
	b. Fenster comment on 402.4a
	c. Emergency medical treatment
	d. Williams comment on 402.4

	8. NOMINATING SUBCOMMITTEE
	9. MISCELLANEOUS MATTERS


	10/20/2011 Meeting Minutes
	Day 1
	1. GENERAL BUSINESS
	a. Next Meeting – March 8-9, 2011 at Orange County Courthouse in Orlando
	b. July 2012 Meeting
	c. Membership Rosters
	d. July 2011 Minutes
	e. Bob Austin
	f. Pending proposed instructions
	g. Medical malpractice damages
	h. Subcommittees

	2. COMMENTS RECEIVED ON PROPOSED INSTRUCTIONS
	a. Instruction 402.4
	b. Instruction 201.2
	c. Instruction 401.12
	d. Instruction 402.16
	e. Submitting proposals to Supreme Court

	3. VALCIN INSTRUCTION
	4. LEGISLATION IMPACTING INSTRUCTIONS
	5. ERRORS & OMISSIONS
	6. CLOSING INSTRUCTION 700
	7. CONTRACT AND BUSINESS CASES JURY INSTRUCTIONS UPDATE
	8. HOT TOPICS
	9. WEBSITE
	10. UNINSURED MOTORIST INSTRUCTION

	Day 2
	10. UNINSURED MOTORIST INSTRUCTION (continued)
	11. EMERGENCY MEDICAL SERVICES
	12. FIDUCIARY DUTY
	13. FLORIDA CIVIL RIGHTS ACT
	14. MISCELLANEOUS MATTERS


	07/17/2011 Meeting Minutes
	Day 1
	1. GENERAL BUSINESS
	a. Minutes of February 2011 meeting
	b. Rosters
	c. Announcements/New business, Rust letter
	c. Meeting Schedule
	i. October 20-21, 2011:
	ii. February/March 2012:

	d. Nominating Subcommittee
	e. Pending proposed instructions

	2. PRO SE PARTIES
	3. READ BACK OF TESTIMONY
	4. UNISURED MOTORIST INSTRUCTION
	5. EMERGENCY MEDICAL SERVICES
	6. SPOLIATION

	Day 2
	7. DEFINITION OF GREATER WIEGHT OF THE EVIDENCE
	8. WALD V. GRAINGER
	9. FIDUCIARY DUTY and BUSINESS & CONTRACTS INSTRUCTIONS UPDATE
	10. WRONGFUL DEATH DAMAGES
	11. CONCURRENT AND INTERVENING CAUSE, STUART V. HERTZ
	12. PREMISES LIABILITY
	13. USE OF “MEETING PLACE” SOFTWARE FOR SUBCOMMITTEE MEETING
	14. WEBSITE UPDATE
	15. ERRORS AND OMISSIONS, MISCELLANEOUS SJI CORRECTIONS
	16. SUBCOMMITTEE UPDATES
	17. MISCELLANOUS MATTERS


	02/10/2011 Meeting Minutes
	Day 1
	1. GENERAL BUSINESS
	a. New Business/Announcements
	b. Introduction of New Members and Reporter
	c. Pending Proposed Instructions Submitted to Court
	d. Approval of October 2010 Meeting Minutes
	e. Rosters
	i. Nominating:
	ii. Civil Rule 1.985:
	iii. County Court:
	iv. Employment Law:
	v. Negligence Actions:
	vi. Model Charges and Verdict Forms:
	vii. Hot Topics and Case Law:
	viii. Juror Conduct:
	viii. Juror Conduct:
	ix. Plain Language:
	x. Errors and Omissions:

	f. Upcoming Meetings
	i. July 14-15, 2011:
	ii. Oct 20-21, 2011:


	2. PRO SE PARTIES
	3. READ BACK OF TESTIMONY
	4. UNISURED MOTORIST INSTRUCTION
	5. EMPLOYMENT LAW
	6. EMERGENCY MEDICAL SERVICES
	7. CIVIL PROCEDURE RULES SUBCOMMITTEE UPDATE
	8. UPDATE REGARDING SUPREME COURT’S COMMITTEE ON STANDARD
JURY INSTRUCTIONS FOR BUSINESS AND CONT
RACTS CASES
	9. HOT TOPICS SUBCOMMITTEE UPDATE
	10. WEBSITE SUBCOMMITTEE UPDATE

	Day 2
	11. MISCELLANEOUS SJI CORRECTIONS
	12. NEGLIGENCE
	a. Spoliation
	b. Stuart v. Hertz
	c. Asher v. Wal-Mart and Slip and Fall Statute

	13. FIDUCIARY DUTY
	14. EDUCATION AND OUTREACH REGARDING NEW BOOK
	15. MISCELLANOUS ITEMS NOT ON AGENDA


	10/21/2010 Meeting Minutes
	Day 1
	1. ADMINISTRATIVE MATTERS
	a. Announcements
	b. Approval of Minutes
	c. Membership Lists
	d. Upcoming Meetings
	e. Hot Topics

	2. NEGLIGENCE
	3. FIDUCIARY DUTY
	4. MISCELLANEOUS SJIC CORRECTIONS
	5. READ BACK OF TESTIMONY
	6. BUSINESS COMMITTEE UPDATE
	7. CIVIL RULES UPDATE
	8. WEBSITE
	9. MEMBERSHIP

	Day 2
	10. PRO SE INSTRUCTIONS
	11. SPOILATION
	12. UNINSURED MOTORIST INSTRUCTION
	13. EMERGENCY MEDICAL SERVICES
	14. EDUCATION AND OUTREACH
	15. EMPLOYMENT LAW


	07/08/2010 Meeting Minutes
	Members Present
	Day 1
	1. ADMINISTRATIVE MATTERS
	a. Announcements
	b. Approval of Minutes
	c. Membership Lists
	d. Upcoming Meetings
	e. Hot Topics

	2. NEGLIGENCE
	3. BUSINESS INSTRUCTIONS
	4. INSURANCE
	5. SPOLIATION UPDATE
	6. WEBSITE

	Day 2
	7. EMERGENCY MEDICAL SERVICES
	8. EDUCATION AND OUTREACH COMMITTEE
	9. BARTON-USF EMPERICAL STUDIES
	10. EMPLOYMENT



	03/04/2010 Meeting Minutes
	Members Present
	Day 1
	1. ADMINISTRATIVE MATTERS
	a. Announcements
	b. Products liability
	c. Approval of Minutes
	d. Membership Lists
	e. Upcoming Meetings
	f. Hot Topics

	2. EMPLOYMENT
	3. EDUCATION OUTREACH REGARDING NEW BOOK
	4. INSURANCE

	Day 2
	4. INSURANCE CONTINUED
	5. SJI BUSINESS AND CONTRACTS INSTRUCTIONS UPDATE
	6. USF JURY INSTRUCTION RESEARCH ISSUE
	7 WEBSITE REPORT



	10/15/2009 Meeting Minutes
	Members Present
	Day 1
	1. ADMINISTRATIVE MATTERS (Tab 1)
	a. Announcements
	b. Approval of Minutes
	c. Membership Lists
	d. Upcoming Meetings
	e. Hot Topics

	2. JURY USE OF TECHNOLOGY

	Day 2
	2. JUROR USE OF TECHNOLOGY CONTINUED
	3. EMPLOYMENT LAW
	4. COMMERCIAL LAW INSTRUCTIONS
	5. WEBSITE


	07/16/2009 Meeting Minutes
	Members present
	Day 1
	1. ADMINISTRATIVE MATTERS (Tab 1)
	A. Pending Reports
	B. Approval of Minutes
	C. Membership lists
	D. 2009-2010 Meeting Schedule
	E. Hot Topics (addressed Friday):

	2. EMPLOYMENT LAW

	Day 2
	3. NOMINATIONS REPORT
	4. INSURANCE
	5. JUROR MISCONDUCT AND INTERNET USE DURING TRIAL
	6. COMMERCIAL INSTRUCTIONS
	7. CIVIL PROCEDURE UPDATE


	03/05/2009 Meeting Minutes
	Members present
	Day 1
	1. ADMINISTRATIVE MATTERS (Tab 1)
	A. Approval of minutes
	B. Future meetings
	1. July 2009: Carlton Fields Miami
	2. October 2009: TBD


	2. REPORT ON CIVIL PROCEDURE RULES COMMITTEE ACTIVITY
	3. STATUS OF THE REPORTS
	4. HOT TOPICS (discussed Friday, March 6)
	5. REORGANIZATION OF BOOK (Tab 11)

	Day 2
	6. DEFAMATION AND COMMERCIAL INSTRUCTIONS
	7. MEMBERSHIP


	10/23/2008 Meeting Minutes
	Members present
	Day 1
	1. Adminstrative Matters (Tab 1)
	A. Approval of minutes
	B. Future meetings
	C. New business/announcements
	D. Hot topics
	E. Commercial Instructions

	2. Employment Law (Tab 4)
	3. Negligence Actions (Tab 6)
	4. Website
	5. Reorganization of book (Tab 11)
	6. Product Liability (Tab 12)

	Day 2
	7. Insurance (Tab 13)
	8. Professional Negligence


	07/10/08 Meeting Minutes
	Members present
	Day 1
	1. Adminstrative Matters (Tab 1)
	A. Approval of minutes
	B. Future meetings
	C. Announcements

	2. Reorganization of the Book (Tab 11)
	3. Website
	4. Membership

	Day 2
	5. Products Liability (Tab 12)


	02/21/08 Meeting Minutes
	Members present
	Day 1
	1. Administrative Matters (Tab 1)
	A. Approval of minutes
	B. Future meetings

	2. Reorganization of Book (Tab 11)
	3. Employment Law (Tab 4)
	4. Product Liability (Tab 12)

	Day 2
	5. False Imprisonment and Malicious Prosecution (Tab 5)
	6. Intentional Tort Exception To Workers' Compensation Act (Tab 10)
	7. Website




	MATERIALS BY SUBCOMMITTEES
	FLORIDA STANDARD JURY INSTRUCTIONS SUBCOMMITTEES
	Florida Supreme Court Filing
	Hot Topics and Case Law
	Legislative Implementation and Monitoring
	Errors and Omissions
	Plain Language
	Nominating
	03-2013 Nominating Subcommittee

	County Court Instructions
	Education and Outreach (new instructions)
	Employment Law
	Fiduciary Duty
	03-2013 Fiduciary Duty - Neal Roth Pages
	10-2012-Fiduciary Duty - Neal Roth

	Insurance
	10-2012-Insurance — Karen Barnett, New PIP statute

	Juror Conduct
	Model Charges and Verdict Forms
	03-2013 Model Charges and Verdict Forms - Dedee Costello and Ross
McCloy
	10-2012-Model Charges and Verdict Forms - Dedee Costello and Ross McCloy

	Negligence Actions
	Products Liability
	03-2013 Products Liability - Rebecca Mercier Vargas
	10-2012-Products Liability - Vargas

	Professional Malpractice
	03-2013 Professional Malpractice - Neal Roth
	10-2012-Professional Malpractice - Neal Roth

	Punitive Damages
	Spoliation
	Tobacco
	Website


	MEETING MATERIALS
	03/07/2013 Meeting Materials
	Minutes of October 2012 meeting
	Current membership list
	Subcommittee list
	2012-2013 Meeting Schedule
	Products Liability - Rebecca Mercier Vargas
	Professional Malpractice - Neal Roth
	Fiduciary Duty - Neal Roth Pages
	FCRA Instructions - Judge LaRose and Cynthia Sass
	Model Charges and Verdict Forms - Dedee Costello and Ross McCloy
	Nominating Subcommittee - Joe Lang

	Other Meeting Materials
	10/24/2012 Meeting Materials
	Minutes of July 2012 meeting
	Current membership list
	Subcommittee list
	2012-2013 Meeting Schedule
	Professional Malpractice - Neal Roth
	Insurance - Karen Barnett, New PIP statute
	Subcommittee updates
	Fiduciary Duty - Neal Roth
	FCRA Instructions - Judge LaRose and Cynthia Sass
	Model Charges and Verdict Forms - Dedee Costello and Ross McCloy
	Products Liability - Vargas

	07/12/2012 Meeting Materials
	Minutes of March 2012 meeting
	Current membership list
	Subcommittee list
	2012-2013 Meeting Schedule
	Negligence Subcommittee-Elizabeth Russo
	Professional Malpractice-Neal Roth
	Plain English-Ralph Artigliere 801.4
	Subcommittee updates
	FCRA Instructions-Judge LaRose and Cynthia Sass
	Tobacco-Boyer
	Products Liability-Vargas

	03/08/2012 Meeting Materials
	Minutes of October 2011 meeting
	Current membership list
	Subcommittee list
	2012-2013 Meeting Schedule
	Negligence Subcommittee-Elizabeth Russo
	Wrongful Death Damages-Louis Rosenbloum
	Premises Liability-Judge Barton
	Hot topics subcommittee report-Joe Lang
	Professional Malpractice-Neal Roth
Subcommittee memos
	Fiduciary Duty-Neal Roth
	Nominating subcommittee-Joe Lang

	10/20/2011 Meeting Materials
	Membership List
	Subcommittee List
	Pro se Parties – Rebecca Vargas
	Valcin instruction – Cynthia Sass
	Chapter Law 2011-215
	E & O revisions to 401.22a, 501.1, and 501.2,
	Plain Language — Rebecca Vargas
	Fiduciary Duty — Neal Roth
	FCRA — Judge LaRose and Cynthia Sass

	07/14/2011 Meeting Materials
	February Meeting Minutes
	Membership List
	Subcommittee List
	Nominating Subcommittee – Joe Lang
	Pro se Parties – Ralph Artigliere
	Read back of testimony – James Barton
	Spoliation – Cynthia Sass
	Wrongful Death Damages – Louis Rosenbloum
	Uninsured Motorist Instruction — Tom Edwards
	Emergency Medical Services — Tom Edwards
	Negligence Subcommittee — Jennifer Bailey
	Fiduciary Duty — Neal Roth
	Errors and Omissions, Miscellaneous SJI Corrections — Rebecca
Vargas
	Subcommittee updates

	02/10/2011 Meeting Materials
	October Meeting Minutes
	Membership List
	Subcommittee List
	Pro se Parties – Gerald Bagley
	Read back of testimony – James Barton
	Emergency Medical Services — Tom Edwards
	Subcommittee updates
	Negligence Subcommittee — Jennifer Bailey
	Miscellaneous SJI Corrections — Tracy Gunn

	10/21/2010 Meeting Materials
	July Meeting Minutes
	Membership List
	Subcommittee List
	Negligence Subcommittee
	Miscellaneous SJI Corrections
	Read back of testimony, James Barton
	Spoliation
	Employment Law
	Pro se Parties
	Uninsured Motorist Instruction
	Hot topics
	Website update

	07/08/2010 Meeting Materials
	March 2010 Meeting Minutes
	Membership List
	Subcommittee List
	Insurance Law
	Employment Law
	Emergency Medical Treatment
	Education and outreach regarding new book

	03/04/2010 Meeting Materials
	October 2009 Meeting Minutes
	Membership List
	Subcommittee List
	Employment Law
	Insurance Law
	Civil Procedure Rules Committee Update
	Emergency Medical Treatment

	10/15/2009 Meeting Materials
	July 2009 Meeting Minutes

	Membership list
	Subcommittee list
	Juror Use of Technology
	Employment Law



	ARCHIVED MATERIAL
	AGENDAS
	10/25/07 Meeting Agenda
	Tab 1. Administrative Matters
	A. Approval of minutes
	B. Membership 
	C. Current list of subcommittees
	D. Status of proposed instructions
	E. Committee's website
	F. Hot topics
	G. 40 years of jury instructions
	H. Future meetings

	Tab 2. Errors and Omissions
	Tab 3. Plain English Subcommittee
	Tab 4. Employment Law
	Tab 5. False Imprisonment And Malicious Prosecution
	Tab 6. Negligent Actions
	Tab 7. Punitive Damages
	Tab 8. (no materials)
	Tab 9. Allen Charges
	Tab 10. Intentional Tort Exception To Workers Compensation
	Tab 11. Reorganization of Book
	Tab 12. Product Liability
	Tab 13. Insurance
	Tab 14. Model Charge and Verdict Form
	Tab 15. Professional Malpractice
	Tab 16. Spoliation

	07/12/07 Meeting Agenda
	Tab 1. Administrative Matters
	A. Approval of minutes
	B. Membership
	C. Current list of subcommittees
	D. Status of proposed instructions
	E. Committee's website
	F. Hot topics
	G. Future meetings

	Tab 2. Errors and Omissions
	Tab 3. Plain English Subcommittee
	Tab 4. Employment Law
	Tab 5. False Imprisonment And Malicious Prosecution
	Tab 6. Negligence Actions
	Tab 7. Punitive Damages
	Tab 8. Believability of Witnesses
	Tab 9. Allen Charge
	Tab 10. Intentional Tort Exception To Workers' Compensation Act
	Tab 11. Reorganization of Book
	Tab 12. Product Liability
	Tab 13. Insurance
	Tab 14. Model Charge and Verdict Form
	Tab 15. Medical Malpractice
	Tab 16. Spoliation
	Other subcommittee reports
	Mapquest of 817 Lave Ave, Lake Worth, FL 33640-3706

	02/15/07 Meeting Agenda
	Tab 1 - Administrative Matters
	A. Approval of minutes
	B. Membership
	C. Current list of subcommittees
	D. Status of proposed instructions
	E. Committee's website
	F. Hot topics
	G. Business litigation jury instructions committee
	H. Instruction 1.4 Dead Person's Statute (Failure to Testify)
	I. Future Meetings

	Tab 2 - Errors and Omissions
	Tab 3 - Plain English Subcommittee
	Tab 4 - Employment Law
	Tab 5 - False Imprisonment and Malicious Prosecution
	Tab 6 - Negligence Actions
	Tab 7 - Punitive Damages
	Tab 8 - Believability of witnesses
	Tab 9 - Allen Charge
	Tab 10 - Intentional Tort Exception to Workers' Compensation Act
	Tab 11 - Reorganization of Book
	Tab 12 - Product Liability
	Tab 13 - Insurance
	Tab 14 - Model Charge and Verdict Form
	Tab 15 - Medical Malpractice
	Tab 16 - Spoliation
	Other possible subcommittee reports

	11/02/06 Meeting Agenda
	Tab 1 - Administrative Matters
	A. Approval of minutes
	B. Membership
	C. Current list of subcommittees
	D. Status of proposed instructions
	E. Committee's website
	F. Hot topics
	G. Business litigation jury instructions committee
	H. Instruction 1.4 Dead Person's Statute
	I. Future meetings

	Tab 2 - Errors and Omissions
	Tab 3 - Plain English Subcommittee
	Tab 4 - Employment Law
	Tab 5 - False Imprisonment and Malicious Prosecution
	Tab 6 - Negligence Actions
	Tab 7 - Punitive Damages
	Tab 8 - Believability of Witnesses
	Tab 9 - Allen Charge
	Tab 10 - Intentional Tort Exception to Workers' Compensation Act
	Tab 11 - Reorganization of Book
	Tab 12 - Product Liability
	Tab 13 - Insurance
	Tab 14 - Model Charge and Verdict Form
	Tab 15 - Medical Malpractice

	07/13/06 Meeting Agenda
	Tab 1 - Administrative Matters
	A. Approval of minutes
	B. Membership
	C. Current list of subcommittees
	D. Status of proposed instructions
	E. Committee's website
	F. Hot topics
	G. Future reporter for committee
	H. Business litigation jury instructions committee
	I. Future Meetings

	Tab 2 - Errors and Omissions
	Tab 3 - Plain English Subcommittee
	Tab 4 - Employment Law
	Tab 5 - False Imprisonment and Malicious Prosecution
	Tab 6 - Negligence Actions
	Tab 7 - Punitive Damages
	Tab 8 - Believability of witnesses
	Tab 9 - Nursing Home Instructions
	Tab 9 - Allen Charge
	Tab 10 - Translators
	Tab 10 - Intentional Tort Exception to Workers' Compensation Act
	Tab 11 - Reorganization of Book
	Tab 12 - Product Liability
	Tab 13 - County Court Instructions
	Tab 14 - Model Charge and Verdict Form
	Tab 15 - Medical Malpractice
	Other possible subcommittee reports

	02/23/06 Meeting Agenda
	Tab 1 - Administrative Matters
	A. Approval of minutes
	B.Membership
	C. Subcommittee assignments
	D. Status of proposed instructions
	E. Committee's website
	F. Hot topics
	G. Future meetings

	Tab 2 - Errors and Omissions
	Tab 3 - Plain English
	Tab 4 - Breach of contract / Employment Law
	Tab 5 - False Imprisonment and Malicious Prosecution
	Tab 6 - Negligence Actions
	Tab 7 - Punitive Damages
	Tab 8 - Believability of Witnesses
	Tab 9 - Nursing Home Instructions
	Tab 10 - Translators
	Tab 11 - Reorganization of Book
	Tab 12 - Product Liability
	Tab 13 - County Court Instructions
	Tab 14 - Model Charge and Verdict Form
	Tab 15 - Medical Malpractice
	Other subcommittee reports
	1. Curative Instructions
	2. Chapter 400 - Nursing Home Instruction
	3. Contribution Among Tortfeasors
	4. Website
	5. Spoliation


	11/03/05 Meeting Agenda
	Tab 1 - Administrative Matters
	A. Approval of minutes
	B. Membership
	C. Subcommittee assignments
	D. Status of proposed instructions
	E. Committee's website
	F. Hot Topics
	G. Future Meetings

	Tab 2 - Errors and Omissions
	Tab 3 - Plain English Subcommittee
	Tab 4 - Breach of Contract
	Tab 5 - False Imprisonment and Malicious Prosecutions
	Tab 6 - Negligence Actions
	Tab 7 - Punitive Damages
	Tab 8 - (no material)
	Tab 9 - Nursing Home Instructions
	Tab 10 - Translators
	Tab 11 - Reorganization of Book 
	Tab 12 - Product Liability
	Tab 13 - County Court Instructions
	Tab 14 - Model Charge and Verdict Form
	Tab 15 - Preliminary Instructions
	Tab 16 - Medical Malpractice

	07/14/05 Meeting Agenda
	Tab 1 - Administrative Matters
	(A) Approval of minutes
	(B) Membership
	(C) Subcommittee assignments
	(D) Status of proposed instructions
	(E) Committee's website
	(F) Professionalism instruction
	(G) Use of Stetson law students
	(H) Ideas for new or revised instructions
	(I) Summary of responses to Texas Bar survey regarding standard jury instructions
	(J) Hot topics
	(K) Future meetings

	Tab 2 - Errors and Omissions
	Tab 3 - Plain English Subcommittee
	Tab 4 - Breach of Contract
	Tab 5 - False Imprisonment and Malicious Prosecutions
	Tab 6 - Negligence Actions
	Tab 7 - Punitive Damages
	Tab 8 - (no material)
	Tab 9 - Nursing Home Instructions
	Tab 10 - Translators
	Tab 11 - Reorganization of Book 
	Tab 12 - Product Liability
	Tab 13 - County Court Instructions
	Tab 14 - Model Charge and Verdict Form
	Tab 15 - Preliminary Instructions

	02/17/05 Meeting Agenda
	Tab 1 - Administrative Matters
	(A) Approval of minutes
	(B) Membership
	(C) Subcommittee assignments
	(D) Status of proposed instructions
	(E) Stetson Law School offer to assist committee
	(F) Committee's website
	(G) Professionalism instruction
	(H) Closing argument instruction
	(I) Hot Topics Subcommittee
	(J) Future meetings
	(K) CD-ROM containing committee materials

	Tab 2 - Errors and Omissions
	Tab 3 - Plain English Subcommittee
	Tab 4 - Breach of Contract
	Tab 5 - False Imprisonment and Malicious Prosecution
	Tab 6 - Negligence Actions
	Tab 7 - Punitive Damages
	Tab 8 - 11th Circuit Pattern Jury Instructions
	Tab 9 - Nursing Home Instructions
	Tab 10 - Remove but do not throw away: Jury Innovations
	Tab 11 - Reorganization of Book Committee
	Tab 12 - Product Liability
	Tab 13 - County Court Instructions
	Tab 14 - Model Charge and Verdict Form
	Tab 15 - Preliminary Instruction

	10/21/04 Meeting Agenda
	Tab 1. Administrative Matters
	(A) Approval of minutes
	(B) Membership
	(C) Suggested new topics and appointments to subcommittees
	(D) Status of proposed instructions
	(E) Future meetings
	(F) CD-ROM containing committee materials
	(G) Reception at the home of Charles and Judy Pillans

	Tab 2. Errors and Ommissions
	Tab 3. Plain English Subcommittee
	Tab 4. Breach of Contract
	Tab 5. Stipulation Facts and Admissions
	Tab 6. Negligence Actions
	Tab 7. Punitive Damages
	Tab 8. 11th Circuit Pattern Jury Instructions
	Tab 9. Nursing Home Instructions
	Tab 10. Jury Innovations
	Tab 11. (Empty)
	Tab 12. Product Liability
	Tab 13. County Court Instructions
	Tab 14. Model Charge and Verdict Form
	Tab 15. Preliminary Instruction

	07/08/04 Meeting Agenda
	Tab 1. Administrative Matters
	(A) Approval of minutes
	(B) Membership
	(C) Suggested new topics and appointments to subcommittees
	(D) Status of proposed instructions
	(E) Future meetings
	(F) CD-ROM
	(G) Reception at E.R. Bradley's Saloon

	Tab 2. Errors and Omissions
	Tab 3. Plain English Subcommittee
	Tab 4. Breach of Contract
	Tab 5. Stipulated Facts and Admissions
	Tab 6. Negligence Actions
	Tab 7. Punitive Damages
	Tab 8. 11th Circuit Pattern Jury Instructions
	Tab 9. Nursing Home Instructions
	Tab 10. Jury Innovations
	Tab 11. Emtpy
	Tab 12. Product Liability
	Tab 13. County Court Instructions
	Tab 14. Model Charge and Verdict Form
	Tab 15. Preliminary Instruction

	02/19/04 Meeting Agenda
	Tab 1. Administrative Matters
	(A) Approval of minutes
	(B) Membership
	(C) Suggested new topics and appointments to subcommittees
	(D) Status of proposed instructions
	(E) Future meetings
	(F) CD-ROM
	(G) History of committee

	Tab 2. Errors and Omissions
	Tab 3. Plain English Subcommittee
	Tab 4. Breach of Contract
	Tab 5. Stipulated Faces and Admissions
	Tab 6. Negligence Actions
	Tab 7. Punitive Damages
	Tab 8. 11th Circuit Pattern Jury Instructions
	Tab 9. Nursing Home Instructions
	Tab 10. Jury Innovations
	Tab 11. Empty
	Tab 12. Product Liability
	Tab 13. County Court Instructions
	Tab 14. Model Charge and Verdict Form
	Tab 15. Preliminary Instruction

	11/13/03 Meeting Agenda
	Tab 1. Administrative Matters
	(A) Approval of minutes
	(B) Membership
	(C) Suggested new topics and appointments to subcommittees
	(D) Status of proposed instructions
	(1) Amendments to PL Product Liability
	(2) Amendments to MI 3 Insurer's Bad Faith
	(3) Amendments to punitive damages instructions
	(4) Amendments to 1.3 on depositions, interrogatories, etc.

	(E) Future Meetings
	(F) CD-ROM

	Tab 2. Errors and Omissions
	Tab 3. Plain English Subcommittee
	Tab 4. Breach of Contract
	Tab 5. Stipulated Facts and Admissions
	Tab 6. Slip and Fall Actions
	Tab 7. Punitive Damages
	Tab 8. 11th Circuit Pattern Jury Instructions
	Tab 9. Nursing Home Instructions
	Tab 10. Empty tab
	Tab 11. Mitigation of Damages
	Tab 12. Product Liability
	Tab 13. County Court Instructions
	Tab 14. Model Charge and Verdict Form
	Tab 15. Preliminary Instruction

	07/10/03 Meeting Agenda
	Tab 1. Administrative Matters
	(A) Approval of minutes
	(B) Membership; Resignation of Judge Altonaga; Appointment of new member Judge Linda Wells; Applica
tions for Appointment
	(C) Appointments to subcommittees
	(D) Status of Proposed Instructions
	(1) Amendments to PL Product Liability
	(2) Amendments to MI 3 Insurer's Bad Faith
	(3) Amendments to Punitive damage instructions and 1.3 on depositions, interrogatories, etc.

	(E) Future meetings
	(F) CD-ROM
	(G) Supreme court style for SJI citation
	(H) Legislative implementation

	Tab 2. Errors And Omissions
	Tab 3. Plain English Subcommittee
	Tab 4. Breach of Contract
	Tab 5. Stipulated Facts and Admissions
	Tab 6. Slip And Fall Actions
	Tab 7. Punitive Damages
	Tab 8. 11th Circuit Pattern Jury Instructions
	Tab 9. Nursing Home Instructions
	Tab 10. Spoliation
	Tab 11. Mitigation of Damages
	Tab 12. Product Liability
	Tab 13. County Court Instructions
	Tab 14. Model Charge and Verdict Form
	Tab 15. Preliminary Intruction

	02/20/03 Meeting Agenda
	Tab 1. Administrative Matters
	(A) Approval of minutes
	(B) Appointment of new members Ralph Artigliere and Frank Strelec
	(C) Appointment to subcommittees
	(D) Status of proposed instructions
	(1) Amendment to PL Product Liability 
	(2) Notice of proposed changes to MI 3 Insurer's Bad Faith

	(E) Future meetings
	(F) Applications for appointment to term beginning 1/1/04
	(G) CD-ROM containing committee materials
	(H) Supreme court style for SJI citation
	(I) Review of Model Charges

	Tab 2. Insurer's Bad Faith
	Tab 3. Plain English Subcommittee
	Tab 4. Breach of Contract
	Tab 5. Stipulated Facts And Admissions
	Tab 6. Slip And Fall Actions
	Tab 7. Punitive Damages
	Tab 8. 11th Circuit Pattern Jury Instructions
	Tab 9. Nursing Home Instructions
	Tab 10. Spoliation
	Tab 11. Mitigation of Damages
	Tab 12. Product Liability
	Tab 13. County Court Instructions
	Tab 14. Motor Vehicle No-Fault Threshold Instruction and Verdict Form
	Tab 15. Preliminary Instruction

	11/14/02 Meeting Agenda
	Tab 1. Administrative Matters
	(A) Approval of minutes
	(B) Resignation of Judge Marra and Stuart Singer
	(C) Appointments to subcommittees
	(D) Status proposed instructions
	(1) Amendments to MI 8 and a new MI 8.1
	(2) Amendments to instruction 3.3a (vicarious liability)
	(3) Amendments to PL Product Liability
	(4) Notice of proposed changes to MI 3 Insurer's Bad Faith

	(E) Future meetings
	(F) Applications for appointment to term beginning 1/1/03
	(G) Possibility of a joint meeting with the SJI Criminal Committee
	(H) Instruction 2.3 - Failure to produce witness; Instruction 1.2 - Improper remarks regarding insu
rance
	(I) Standing train doctrine
	(J) CD-ROM containing committee materials

	Tab 2. Insurer's Bad Faith
	Tab 3. Plain English Subcommittee
	Tab 4. Breach of Contract
	Tab 5. Stipulated Facts and Admissions
	Tab 6. Slip and Fall Actions
	Tab 7. Punitive Damages
	Tab 8. 11th Circuit Pattern Jury Instructions
	Tab 9. Nursing Home Instructions
	Tab 10. Empty
	Tab 11. Empty
	Tab 12. Product Liability
	Tab 13. Empty
	Tab 14. Motor Vehicle No-Fault Threshold Instruction and Verdict Form
	Tab 15. Preliminary Instruction

	07/11/02 Meeting Agenda
	Tab 1. Administrative Matters
	(A) Approval of minutes
	(B) Introduction of new members
	(C) Appointments to subcommittees
	(D) Status of proposed instructions
	(1) Amended and renumbered 6.2
	(2) New, amended, and renumbered model verdict forms
	(3) Amended MI 8 and new MI 8.1
	(4) Amended 3.3a
	(5) Notice of proposed changes to product liability instructions in June 15, 2002 Bar News

	(E) Future meetings
	(F) Applications for appointment beginning January 1, 2003 (Altenbernd*)
	(G) Judge Fleet's proposal to amend civil rules to allow judges discretion to instruct the jury bef
ore closing argument
	(H) Instruction 2.3 - Failure to produce witness and 1.2 - Improper remarks regarding insurance
	(I) Standing train doctrine
	(J) CD-ROM

	Tab 2. Insurer's Bad Faith
	Tab 3. Plain English Subcommittee
	Tab 4. Breach of Contract
	Tab 5. Stipulated Facts and Admissions
	Tab 6. Slip And Fall Actions
	Tab 7. Punitive Damages
	Tab 8. 11th Circuit Pattern Jury Instructions
	Tab 9. Nursing Home Instructions
	Tab 10. Empty
	Tab 11. Empty
	Tab 12. Product Liability
	Tab 13. Empty
	Tab 14. Motor Vehicle No-Fault Threshold Instruction and Verdict Form
	Tab 15. Preliminary Instruction
	Schedule for Subcommittee Meetings on Friday, July 12, 2002

	02/22/02 Meeting Agenda
	Tab 1. Administrative Matters
	(A) Approval of minutes
	(B) Announcements
	(C) Future Meetings
	(D) Resignation of Judge Green
	(E) Review of applications for appointment to committee
	(F) Report on oral argument on recommendations of Jury Innovations Committee
	(G) Proposed changes to 4.1, 4.11, and punitive damages based on Chapter 400, Florida Statutes
	(H) Establishment of and appointments to new committees

	Tab 2. Insurer's Bad Faith
	Tab 3. Plain English Subcommittee
	Tab 4. Breach of Contract
	Tab 5. Model Verdict Form For Apportionment
	Tab 6. Slip And Fall Actions
	Tab 7. Punitive Damages
	Tab 8. 11the Circuit Pattern Jury Instructions
	Tab 9. Loss of Consortium -- Indirect Economic Loss
	Tab 10. Misrepresentation
	Tab 11. Gross v. Lyons
	Tab 12. Product Liability
	Tab 13. Vicarious Liability -- 3.3(a) Aurbach v. Gallina
	Tab 14. Motor Vehicle No-Fault Threshold Instruction and Verdict Form
	Tab 15. Preliminary Instruction

	11/09/01 Meeting Agenda
	Tab 1. Administrative Matters
	(A) Approval of minutes
	(B) Announcements
	(C) Futuer meetings
	(D) Report on response to Jury Innovations Committee Report
	(E) Nomination process for new members
	(F) Pattern instructions in 11th Circuit
	(G) Harris Brown's suggested instruction for automobile negligence action
	(H) Suggested instruction related to juror's use of internet

	Tab 2. Insurer's Bad Faith
	Tab 3. Plain English Subcommittee
	Tab 4. Breach of Contract
	Tab 5. Model Verdict Form For Apportionment
	Tab 6. Empty
	Tab 7. Punitive Damages
	Tab 8. Empty
	Tab 9. Loss of Consortium -- Indirect Economic Loss
	Tab 10. Misrepresentation
	Tab 11. Gross v. Lyons
	Tab 12. Product Liability
	Tab 13. Vicarious Liability -- 3.3(a) Aurbach v. Gallina

	07/12/01 Meeting Agenda
	1. Administrative Matters
	(A) Approval of minutes
	(B) Future meetings
	(C) Nomination process for new members

	2. Plain English Subcommittee
	3. Breach of Contract
	4. Model Verdict Form For Apportionment
	5. Misrepresentation
	6. Insurer's Bad Faith
	7. Punitive Damages
	8. Loss of Consortium - Indirect Economic Loss
	9. Vicarious Liability - 3.3(a) Aurbach v. Gallina
	10. Gross v. Lyons
	11. Product Liability
	12. 6.2(c) Subcommittee


	MINUTES
	10/25/07 Meeting Minutes
	Members present
	Day 1
	1. Administrative Matters (Tab 1)
	A. Approval of minutes
	B. Future meetings
	C. Status of proposed instructions
	(1) Jury Innovations
	(2) Rules of Civil Procedure
	(3) Translator Instructions
	(4) MI 13 Personal Injury Protection

	D. Hot Topics
	F. Website
	G. Other

	2. Reorganization of Book (Tab 11)

	Day 2
	2. Reorganization of Book (Tab 11) - Cont'd
	3. Punitive Damages (Tab 7)
	4. Employment Law (Tab 4)
	5. Negligence (Tab 6)
	6. Intentional Tort Exception To Workers' Compensation Act (Tab 10)
	7. Product Liability (Tab 12)


	07/12/07 Meeting Minutes
	Members Present
	Day 1
	1. Administrative Matters (Tab 1)
	A. Approval of minutes
	B. Membership
	Future meetings
	C. Website
	D. Translator subcommittee
	E. Status of proposed instructions

	2. Reorganization of Book (Tab 11)
	401.1
	401.2
	401.3
	401.4
	401.5
	401.6
	401.7
	401.8
	401.9
	401.10
	401.11
	401.12


	Day 2
	2. Reorganization of Book (Tab 11) Cont'd.
	401.13
	401.14
	401.15
	401.16
	401.17
	401.18
	401.19
	401.20
	401.21
	401.22
	401.23

	3. Intentional Tort Exception To Workers' Compensation Act (Tab 10)
	4. Medical Malpractice (Tab 15)
	5. Product Liability (Tab 12)
	6. Errors and Omissions (Tab 2)


	02/15/07 Meeting Minutes
	Members Present
	Day 1
	1. Administrative Matters (Tab 1)
	A. Approval of minutes
	B. Membership
	C. Current list of subcommittees
	D. Status of proposed instructions
	E. Committee website
	F. Hot topics
	G. Business litigation jury instructions committee
	H. Instruction 1.4 Dead Person's Statute (Failure to Testify)
	I. Future meetings

	2. Negligence Actions (Tab 6)
	3. False Imprisonment And Malicious Prosecution (Tab 5)
	4. Reorganization of Book (Tab 11)
	5. Plain English Subcommittee (Tab 3)
	6. Believability of Witnesses (Tab 8)
	7. Medical Malpractice (Tab 15)
	8. Insurance (Tab 13)
	9. Allen Charge (Tab 9)
	10. Product Liability (Tab 12)
	11. Intentional Tort Exception To Workers' Compensation Act (Tab 10)
	12. Spoliation (Tab 16)
	13. Employment Law (Tab 4)

	Day 2
	14. Errors And Omissions (Tab 2)
	15. Punitive Damages (Tab 7)


	11/02/06 Meeting Minutes
	Members Present
	Day 1
	1. Administrative Matters (Tab 1)
	A. Approval of minutes
	B. Translators
	C. Membership
	D. Instruction 1.9 (Talking to a witness)
	E. MI 13 (Personal Injury Protection)
	F. Committee website
	G. Jury Innovations
	H. Future meetings
	I. Hot Topics
	J. Business Litigatino Jury Instructions Committee

	2. Allen Charges (Instruction 7.3) (Tab 9)
	3. Negligence Actions (Tab 6)

	Day 2
	4. Allen Charges (Instruction 7.3) (Tab 9)
	5. Medical Malpractice (Tab 15)
	6. Plain English Subcommittee (Tab 3)
	7. Errors and Omissions (Tab 2)
	8. Reorganization of Book (Tab 11)
	9. False Imprisonment and Malicious Prosecution (Tab 5)
	10. Spoilation
	11. Civil Rules/Form 1.985


	07/13/06 Meeting Minutes
	Members present
	Day 1
	1. Administrative Matters (Tab 1)
	A. Approval of minutes
	B. Membership
	C. Status of proposed instructions
	D. Business litigation jury instructions committee
	E. Future Meetings
	F. Reporter
	G. Hot topics

	2. Reorganization of Book (Tab 11)
	3. Techology Issues
	4. Errors and Omissions (Tab 2)
	5. Believability of Witnesses (Tab 8)
	6. Negligence Actions (Tab 6)

	Day 2
	7. Negligence Actions (Tab 6)
	8. Medical Malpractice (Tab 15)
	9. Intentional Tort Exception to Workers' Compensation Act (Tab 10)
	10. Allen Charge (Tab 9)
	11. Model Charge and Verdict Form (Tab 14)
	12. Punitive Damages (Tab 7)


	02/23/06 Meeting Minutes
	Day 1
	1. Administrative Matters (Tab 1)
	A. Approval of minutes
	B. Membership
	C. Status of Proposed Instructions
	i. Collateral Source Rule - 6.13
	ii. Gross v. Lyons - 6.2g(2)
	iii. Translator instructions
	iv. Jury Innovations Report

	D. Hot topics
	i. McQueen v. Jersani
	ii. Rivera v. Baby Trend Inc
	iii. Shultheis v. Gotlin
	iv. Worker's Compensation - Intentional Tort Exception

	E. Future Meetings

	2. Believability of Witnesses (Tab 8)
	3. Medical Malpractice (Tab 15)
	4. Employment Law (Tab 4)
	5. Errors and Omissions (Tab 2)
	6. County Court Instructions (Tab 13)

	Day 2
	7. Reorganization of Book (Tab 11)
	8. Product Liability (Tab 12)
	9. False Imprisonment and Malicious Prosecution (Tab 5)


	11/03/05 Meeting Minutes
	Day 1
	1. Administrative Matters (Tab 1)
	A. Approval of minutes
	B. Membership
	C. Subcommittees
	D. Status of Proposed Instructions
	i. Translator instructions
	ii. Collateral Source Rule - 6.13
	iii. Gross v. Lyons - 6.2(g)2
	iv. Jury Innovations Report

	E. Hot Topics

	2. County Court Instructions (Tab 13)
	3. False Imprisonment and Malicious Prosecution (Tab 5)
	4. Reorganization of Book (Tab 11)
	5. Model Charges and Verdict Form (Tab 14)
	6. Plain English (Tab 3)
	7. Believability of Witnesses (Tab 8)

	Day 2
	8. Administrative (Tab 1)
	A. Best Evidence
	B. Future Meetings
	C. Future of the Breach of Contract Subcommittee
	D. Demonstration of Committee Website
	E. Demonstration of Smart Board

	9. Negligence Actions (Tab 6)
	10. Errors and Omissions (Tab 2)
	11. Curative Instructions


	07/14/05 Meeting Minutes
	Day 1
	1. Administrative Matters (Tab 1)
	A. Approval of minutes
	B. Future Meetings
	C. Subcommittee Assignments
	D. Workbook
	E. Membership
	F. Committee Website
	G. Professionalism Instruction
	H. Survey of Jury Instruction Committees

	2. County Court Instructions (Tab 13)

	Day 2
	3. Administrative Matters (Tab 1)
	A. Status of proposed Instructions
	1. Jury Innovations
	2. Gross v. Lyons Instruction
	3. Preminary Instructions
	4. Collateral Source Rule, Instruction 6.13.

	B. Committee Website
	C. Hot Topics and Ideas for New or Revised Instructions
	1. SB436
	2. HB 523
	3. Ryder TRS, Inc. v. Hirsh
	4. Brown Distrib. Co. v. Marcell
	5. Spoliation
	6. Lawyer Pre-trial Discussions with Witnesses

	D. Subcommittee Assignments
	1. Negligence Subcommittee
	2. Translator Subcommittee
	3. Errors and Omissions Subcommittee


	4. Reorganization of Book (Tab 11)
	5. Model Charge and Verdict Form (Tab 14)
	7. Errors and Omissions (Tab 2)
	A. Introduction to Jury Instruction Book
	B. Updating the Jury Instructions Book
	1. Medical Malpractice
	2. Negligence of Parent for Damage Caused by a Child
	3. Comparative Negligence of Parent


	8. Translators (Tab 10)
	9. False Imprisonment and Malicious Prosecutions (Tab 5)
	10. Negligence Actions (Tab 6)
	11. Punitive Damages (Tab 7)


	02/17/05 Meeting Minutes
	Day 1
	1. Administrative Matters (Tab 1)
	(A) Membership
	(B) Committee Web Site
	(C) Approval of Minutes
	(D) Future Meetings
	(E) Professionalism Instruction
	(F) Hot Topics
	(i) Laruso v. Garner
	(ii) Knowles v. Beverly Enters, -Fla., Inc.
	(iii) Nodurft v. Service Ctr. Assocs. Ltd.
	(iv) Instruction 3.3b(1)
	(v) Instructions 4.3
	(vi) Updating Citations


	2. Translators (Tab 10)
	3. Errors and Omissions (Tab 2)
	(A) Introduction to Jury Instruction Book
	(B) Jimmy Ryce Instructions

	4. Closing Argument (Handout)

	Day 2
	5. Closing Argument (Handout)
	6. Negligence Actions (Tab 6)
	7. False Imprisonment and Malicious Prosecution (Tab 5)
	8. Committee Relationship with Stetson University
	9. Plain English (Tab 3)
	(A) Preliminary instructions 1.1(a)
	(B) Preliminary instructions 1.1(b)

	10. Conclusion


	10/21/04 Meeting Minutes
	Day 1
	1. Administrative Matters (Tab 1)
	(A) Approval of Minutes
	(B) New topics
	(C) Old Business
	(D) Status of Proposed Instructions
	(E) Future meetings

	2. Negligence Actions (Tab 6)
	3. County Court Instructions (Tab 13)
	4. Administrative Matters (Application Packet)
	(A) Membership
	(B) Dinner invitation


	Day 2
	1. Administrative Matters (Application Packet)
	(A) Membership
	(B) Subcommittee Assignments
	(C) Committee Website

	2. Plain English (Tab 3)
	3. Errors and Omissions (Tab 2)
	4. Negligence Actions (Tab 6)
	5. Model Charge and Verdict Form (Tab 14)
	6. Conclusion


	07/08/04 Meeting Minutes
	Day 1
	1. Administrative Matters (Tab 1)
	(A) Approval of Minutes
	(B) Membership
	(C) New topics
	(D) Status of Proposed Instructions
	(E) Future meetings
	(F) CD-ROM containing committee materials
	(G) Reception

	2. Errors and Omissions (Tab 2)
	3. County Court Instructions (Tab 13)
	4. Jury Innovations (Tab 10)
	(A) Recommendation 16 - Questions by Jurors
	(B) Recommendation 18 - Note-taking by jurors (Tab 15)
	(C) Recommendation 25 - Simple and Clear Instructions (Tab 3)
	(D) Recommendation 27 - Preliminary Jury Instructions
	(E) Recommendation 31 - Final Instruction Before Closing Arguments
	(F) Recommendation 32 - Judicial Answers to Deliberating Jurors


	Day 2
	1. Jury Innovations (Tab 10)
	(A) Recommendation 16 - Questions by Jurors
	(B) Recommendation 18 - Note-taking by Jurors
	(C) Recommendation 25 - Simple and Clear Instructions
	(D) Recommendation 27 - Preliminary instructions
	(E) Recommedation 31 - Final Instruction Before Closing Arguments
	(F) Recommendation 32 - Judicial Answers to Deliberating Juror Questions
	(G) Recommendation 33 - Read-Back of Testimony
	(H) Recommendation 34 - Juror Impasse
	(I) Recommendation 41 - Post-Verdict Discussions

	2. Translators (Tab 15)
	3. Plain English Subcommittee (Tab 3)
	4. Conclusion


	02/19/04 Meeting Minutes
	1. Administrative Matters (Tab 1)
	(A) Approval of Minutes
	(B) Membership
	(C) New Topics
	(D) Status of Proposed Instructions
	(E) Future Meetings
	(F) CD-ROM containing committee materials
	(G) History of the Committee
	(H) Amendment to Note on Use, Instruction 3.5f

	2. Model Charges and Verdict Form (Tab 14)
	3. Errors and Omissions (Tab 2)
	4. Jury Innovations (Tab 10)
	(A) Recommendation 16: Questions by Jurors (Tab 15)
	(B) Recommendation 17: Discussion of Evidence by Jury Prior to Deliberation (Tab 10)
	(C) Recommendation 18: Note-taking by Jurors
	(D) Recommendation 25: Simple and Clear Instructions (Tab 3)
	(E) Recommendation 27: Preliminary Jury Instructions (Tab 3)

	5. Plain English Subcommittee (Tab 3)
	(A) Instruction 2.2., Believability of Witnesses
	(B) Gross v. Lyons Instruction

	6. Model Charges and Verdict Form (Tab 14)
	7. Jury Innovations (Tab 10)
	(A) Recommendation 31: Final Instruction Before Closing Argument (Tab 10)
	(B) Recommendation 32: Judicial Answers to Deliberating Jurors  (Tab 10)
	(C) Recommendation 34: Jury Impasse (Tab 10)
	(D) Recommendation 41: Post-verdict Discussions (Tab 10)

	8. County Court Instructions (Tab 13)
	9. Eleventh Circuit Pattern Jury Instructions (Tab 8)

	11/13/03 Meeting Minutes
	1. Administrative Matters (Tab 1)
	(A) Approval of Minutes
	(B) Membership
	(C) Appointments To Subcommittees
	(D) Future Meetings
	(E) CD-ROM containing committee materials

	2. Errors and Omissions (Tab 2)
	3. Plain English (Tab 3)
	4. Breach of Contract (Tab 4)
	5. Stipulated Facts and Admissions (Tab 5)
	6. 11th Circuit Pattern Jury instructions (Tab 8)
	7. Mitigation of Damages (Tab 11)
	8. Model Charge and Verdict Form (Tab 14)
	9. Product Liability (Tab 12)
	10. County Court Instructions (Tab 13)
	11. Preliminary Instruction (Tab 15)
	12. Slip and Fall Actions (Tab 6)
	13. Punitive Damages (Tab 7)
	14. Nursing Home Instructions (Tab 9)
	Supreme Court Standard Jury Instructions Committee (Civil)
	Subcommittees
	Inactive Committees

	07/10/03 Meeting Minutes
	1. Administrative Matters
	(A) Approval of Minutes
	(B) Membership
	(C) Appointments To Subcommittees
	(D) Status of Proposed Instructions
	(1) Amendments to PL Product Liability
	(2) Amendments to MI 3 Insurer's Bad Faith
	(3) Amendments to Punitive damage instructions and 1.3 on depositions, interrogatories, etc.

	(E) Future Meetings
	(F) CD-ROM containing committee materials
	(G) Supreme Court style for SJI citation
	(H) Legislative implementation

	2. Errors and Omissions
	3. Plain English
	4. Breach of Contract
	5. Stipulation Facts and Admissions
	6. Slip and Fall Actions
	7. 11th Circuit Pattern Jury Instructions
	8. County Court Instructions
	9. Product Liability
	10. Punitive Damages
	11. Model Charge and Verdict Form
	12. Mitigation of Damages
	13. Preliminary Instructions
	14. Joint Meeting with SJI Criminal Committee

	02/20/03 Meeting Minutes
	1. Administrative Matters (Tab 1)
	(A) Approval of Minutes
	(B) Announcements
	(C) Appointments To Subcommittees
	(D) Status of Proposed Instructions
	(E) Future Meetings
	(F) Applications for Appointment To Term Beginning July 1, 2004
	(G) CD-ROM Distribution
	(H) Supreme Court style fro SJI citation

	2. Insurer's Bad Faith (Tab 2)
	3. Plain English (Tab 3)
	4. Breach of Contract (Tab 4)
	5. Stipulated Facts and Admissions (Tab 5)
	6. Chapter 400/Nursing Home Instructions (Tab 9)
	7. Product Liability (Tab 12)
	8. Vicarious Liability (Tab 13)
	9. Slip and Fall (Tab 6)
	10. Motor Vehicle No-Fault Threshold Instruction And Verdict Form - now Model Charge and Verdict Form
 (Tab 14)
	11. Punitive Damages (Tab 7)
	12. Preliminary Instruction (Tab 15)
	13. Mitigation of Damages (Tab 11)
	14. Spoliation (Tab 10)
	15. 11th Circuit Pattern Instructions (Tab 8)
	Florida Standard Jury Instruction Subcommittees 2003
	Standing Subcommittees
	Florida Supreme Court Filing
	Hot Topics and Case Law
	Legislative Implementation
	Errors and Omissions
	Plain Language
	Nominating

	Project Subcommittees
	Breach of Contract
	Punitive Damages
	Product Liability
	Model Charge and Verdict Form
	Slip and Fall Actions
	11th Circuit Pattern Jury Instructions
	Preliminary Instruction
	Chapter 400 - Nursing Home Instruction
	Stipulated Facts and Admissions
	Mitigation of Damages
	County Court Instructions
	Supreme Court Style for SJI Citation

	Inactive Committees
	Loss of Consortium - Indirect Economic Loss
	Vicarious Liability - 3.3(a) Aurbach v. Gallina
	Model Verdict Form for Apportionment
	Misrepresentation
	Gross v. Lyons
	Insurer's Bad Faith
	Spoliation



	11/14/02 Meeting Minutes
	1. Administrative Matters (Tab 1)
	(A) Approval of Minutes
	(B) Announcements
	(C) Appointments To Subcommittees
	(D) Status of Proposed Instructions
	(E) Future Meetings
	(F) Review of Applications For Appointment To Committee
	(G) Possibility of a joint meeting with the SJI Criminal Committee
	(H) Instruction 2.3 - Failure to produce witnesses and Instruction 1.2 - Improper remarks regarding
 insurance
	(I) Standing train doctrine
	(J) CD-ROM Distribution

	2. Insurer's Bad Faith (Tab 2)
	3. Breach of Contract (Tab 4)
	4. Stipulated Facts And Admissions (Tab 5)
	5. Slip And Fall (Tab 6)
	6. 11th Circuit Pattern Instructions (Tab 8)
	7. Product Liability (Tab 12)
	8. Preliminary Instruction (Tab 15)
	9. Punitive Damages (Tab 7)
	10. Chapter 400/Nursing Home Instructions (Tab 9)
	11. Motor Vehicle No-Fault Threshold Instruction And Verdict Form (Tab 14)

	07/11/02 Meeting Minutes
	1. Administrative Matters (Tab 1)
	(A) Approval of Minutes
	(B) Announcements
	(C) Appointments To Subcommittees
	(D) Status of Proposed Instructions
	(E) Future Meetings
	(F) Review of Applications For Appointment To Committee
	(G) Judge Fleet's proposal to amend civil rules to allow judges discretion to instruct the jury bef
ore closing argument
	(H) Instruction 2.3 - failure to produce witnesses and Instruction 1.2 - Improper remarks regarding
 insurance
	(I) Standing train doctrine
	(J) CD-ROM Distribution

	2. Insurer's Bad Faith (Tab 2)
	3. Punitive Damages (Tab 7)
	4. Breach of Contract (Tab 4)
	5. Slip and Fall (Tab 6)
	6. 11th Circuit Pattern Instructions (Tab 8)
	7. Stipulated Facts and Admission (Tab 5)
	8. Chapter 400/Nursing Home Instructions (Tab 9)
	9. Product Liability (Tab 12)
	10. Plain English (Tab 3)
	11. Motor Vehicle No-Fault Threshold Instruction and Verdict Form (Tab 14)
	12. Preliminary Instruction (Tab 15)
	MI 3   Insurer's Bad Faith Failure to Settle
	a. Issue
	b. Burden of proof
	c. Damages
	1. Cases without claims for mental distress
	2. Cases with claims for mental distress

	d. Punitive damages
	Comments on MI 3
	Notes On Use
	1.
	2.
	3.



	02/22/02 Meeting Minutes
	1. Administrative Matters (Tab 1)
	(A) Approval of Minutes
	(B) Announcements
	(C) Futuer Meetings
	(D) Review of Applications For Appointment To Committee
	(E) Report on Oral Argument on Recommendations of Jury Innovations Committee
	(F) Chapter 400 Subcommitee
	(G) Establishment Of Other New Subcommittees

	2. Preliminary Instruction (Tab 15)
	3. Misrepresentation (Tab 10)
	4. Breach of Contract (Tab 4)
	5. 11th Circuit Pattern Jury Instructions (Tab 8)
	6. Vicarious Liability - 3.3(a) Aurbach v. Gallina (Tab 13)
	7. Slip and Fall Actions (Tab 6)
	8. Plain English Subcommittee (Tab 3)
	9. Punitive Damages (Tab 7)
	10. Gross v. Lyons (Tab 11); Product Liability (Tab 12)
	11. Insurer's Bad Faith (Tab 2)
	Appendix - Revised Bad Faith Instruction
	Excontractual Insurance Claims
	a. Issue
	b. Burden of proof
	c. Mental distress
	Issues - Mental Distress
	Burden of Proof - Mental Distress
	Damages - Mental Distress

	d. Punitive damages
	1.
	2.

	Notes on use
	1.
	2.
	3.




	MATERIALS
	Tab 1   Administrative Matters
	1 - 1 through 4   10/25/07 - Agenda
	1 - 1 through 4   7/12/07 - Agenda
	1 - 1 through 4   2/15/07 - Agenda
	1 - 1
	1 - 2
	1 - 3
	1 - 4

	1 - 1 through 4   11/2/06 - Agenda
	1 - 1
	1 - 2
	1 - 3
	1 - 4

	1 - 1 through 4   7/13/06 - Agenda
	1 - 1
	1 - 2
	1 - 3
	1 - 4

	1 - 1 through 4   2/23/06 - Agenda
	1 - 1
	1 - 2
	1 - 3
	1 - 4

	1 - 1 through 4   11/3/05 Agenda
	1 - 1
	1 - 2
	1 - 3
	1 - 4

	1 - 1 and 2   7/14/05 Agenda
	1 - 1
	1 - 2

	1 - 1 and 2   2/17/05 Agenda
	1 - 1
	1 - 2

	1 - 1 through 4   10/21/04 Agenda
	1 - 1
	1 - 2
	1 - 3
	1 - 4

	1 - 1 through 4   7/8/04 Agenda
	1 - 1
	1 - 2
	1 - 3
	1 - 4

	1 - 1 through 4   2/19/04 Agenda
	1 - 1
	1 - 2
	1 - 3
	1 - 4

	1 - 1 through 4   11/13/03 Agenda
	1 - 1
	1 - 2
	1 - 3
	1 - 4

	1 - 1 through 4   7/10/03 Agenda
	1 - 1
	1 - 2
	1 - 3
	1 - 4

	1 - 1 through 4   2/20/03 Agenda
	1 - 1
	1 - 2
	1 - 3
	1 - 4

	1 - 1 through 3   11/14/02 Agenda
	1 - 1
	1 - 2
	1 - 3

	1 - 1 through 6   7/11/02 Agenda
	1 - 1
	1 - 2
	1 - 3
	1 - 4
	1 - 5
	1 - 6

	1 - 1 through 4   2/22/02 Agenda
	1 - 1
	1 - 2
	1 - 3
	1 - 4

	1 - 1 and 2   11/9/01 Agenda
	1 - 1
	1 - 2

	1 - 1 and 2   7/12/01 Agenda
	1 - 1
	1 - 2

	1(A) - 1 through 18   10/25/07 - Meeting minutes of 7/12-13/07 Mtg
	1(A) - 1 through 14   7/13/07 - Meeting minutes of 2/15-16/07 Mtg
	1(A) - 1 through 16   2/15/07 - Meeting Minutes of 11/2-3/06 Mtg
	1(A) - 1 through 16   11/2/06 - Meeting Minutes of 7/13-14/06 Mtg
	1(A) - 1 through 16   7/13/06 - Meeting Minutes of 2/23-24/06
	1(A) - 1 through 12   2/23/05 - Meeting Minutes of 11/3-4/05
	1(A) - 1 through 18   11/3/05
	1(A) - 1
	1(A) - 2
	1(A) - 3
	1(A) - 4
	1(A) - 5
	1(A) - 6
	1(A) - 7
	1(A) - 8
	1(A) - 9
	1(A) - 10
	1(A) - 11
	1(A) - 12
	1(A) - 13
	1(A) - 14
	1(A) - 15
	1(A) - 16
	1(A) - 17
	1(A) - 18

	1(A) - 1 through 12   7/14/05
	1(A) - 1
	1(A) - 2
	1(A) - 3
	1(A) - 4
	1(A) - 5
	1(A) - 6
	1(A) - 7
	1(A) - 8
	1(A) - 9
	1(A) - 10
	1(A) - 11
	1(A) - 12

	1(A) - 1 through 12   2/17/05
	1(A) - 1
	1(A) - 2
	1(A) - 3
	1(A) - 4
	1(A) - 5
	1(A) - 6
	1(A) - 7
	1(A) - 8
	1(A) - 9
	1(A) - 10
	1(A) - 11
	1(A) - 12

	1(A) - 1 through 14   10/21/04
	1(A) - 1
	1(A) - 2
	1(A) - 3
	1(A) - 4
	1(A) - 5
	1(A) - 6
	1(A) - 7
	1(A) - 8
	1(A) - 9
	1(A) - 10
	1(A) - 11
	1(A) - 12
	1(A) - 13
	1(A) - 14

	1(A) - 1 through 4   7/10/03
	1(A) - 1
	1(A) - 2
	1(A) - 3
	1(A) - 4

	1(B) - 1 and 2   10/25/07 - Membership
	1(B) - 1 through 98   7/12/07 - Membership
	1(B) - 1 through 93   2/15/07 - Membership
	1(B) - 1 and 2   11/2/06 - Membership
	1(B) - 1 and 2   7/13/06 - Membership
	1(B) - 1 through 8   2/23/06
	1(B) - 1 through 5   11/3/05
	1(B) - 1
	1(B) - 2
	1(B) - 3
	1(B) - 4
	1(B) - 5

	1(B) - 1 through 6   7/14/05
	1(B) - 1
	1(B) - 2
	1(B) - 3
	1(B) - 4
	1(B) - 5
	1(B) - 6

	1(B) - 1 through 4   2/17/05
	1(B) - 1
	1(B) - 2
	1(B) - 3
	1(B) - 4

	1(B) - 1 and 2   10/21/04
	1(B) - 1
	1(B) - 2

	1(B) - 1 through 6   7/8/04
	1(B) - 1
	1(B) - 2
	1(B) - 3
	1(B) - 4
	1(B) - 5
	1(B) - 6

	1(B) - 1 through 8   2/19/04
	1(B) - 1
	1(B) - 2
	1(B) - 3
	1(B) - 4
	1(B) - 5
	1(B) - 6
	1(B) - 7
	1(B) - 8

	1(B) - 1 through 12   11/13/03
	1(B) - 1
	1(B) - 2
	1(B) - 3
	1(B) - 4
	1(B) - 5
	1(B) - 6
	1(B) - 7
	1(B) - 8
	1(B) - 9
	1(B) - 10
	1(B) - 11
	1(B) - 12

	1(B) - 1 through 4   7/10/03
	1(B) - 1
	1(B) - 2
	1(B) - 3
	1(B) - 4

	1(B) - 1 through 4   2/20/03
	1(B) - 1
	1(B) - 2
	1(B) - 3
	1(B) - 4

	1(B) - 1 through 4   11/14/02
	1(B) - 1
	1(B) - 2
	1(B) - 3
	1(B) - 4

	1(B) - 1 through 6   7/11/02
	1(B) - 1 
	1(B) - 2
	1(B) - 3
	1(B) - 4
	1(B) - 5
	1(B) - 6

	1(C) - 1 and 2   10/25/07 - Current list of subcommittees
	1(C) - 1 and 2   7/12/07 - Current list of subcommittees
	1(C) - 1 and 2   2/15/07 - Current list of subcommittees
	1(C) - 1 and 2   11/2/06 - Standing Subcommittees
	1(C) - 1 and 2   7/13/06 - Current list of subcommittees
	1(C) - 1 and 2   2/23/06
	1(C) - 1 and 2   11/3/05
	1(C) - 1
	1(C) - 2

	1(C) - 1 and 2   7/14/05
	1(C) - 1
	1(C) - 2

	1(C) - 1 and 2   2/17/05
	1(C) - 1
	1(C) - 2

	1(C) - 1 through 4   10/21/04
	1(C) - 1
	1(C) - 2
	1(C) - 3
	1(C) - 4

	1(C) - 1 through 6   7/8/04
	1(C) - 1
	1(C) - 2
	1(C) - 3
	1(C) - 4
	1(C) - 5
	1(C) - 6

	1(C) - 1 through 24   11/13/03
	1(C) - 1
	1(C) - 2
	1(C) - 3
	1(C) - 4
	1(C) - 5
	1(C) - 6
	1(C) - 7
	1(C) - 8
	1(C) - 9
	1(C) - 10
	1(C) - 11
	1(C) - 12
	1(C) - 13
	1(C) - 14
	1(C) - 15
	1(C) - 16
	1(C) - 17
	1(C) - 18
	1(C) - 19
	1(C) - 20
	1(C) - 21
	1(C) - 22
	1(C) - 23
	1(C) - 24

	1(C) - 1 through 4   7/10/03
	1(C) - 1
	1(C) - 2
	1(C) - 3
	1(C) - 4

	1(C) - 1 and 2   2/20/03
	1(C) - 1
	1(C) - 2

	1(C) - 1 and 2   11/9/01
	1(C) -1
	1(C) -2

	1(D) - 1 through 4   10/25/07 - Status of proposed instructions
	1(D)3 - 1 through 22   11/2/06 - Status of proposed instructions
	1(D) - 1 through 6   10/21/04
	1(D) - 1
	1(D) - 2
	1(D) - 3
	1(D) - 4
	1(D) - 5
	1(D) - 6

	1(D) - 1 and 2   7/8/04
	1(D) - 1
	1(D) - 2

	1(E) - 1 through 4   7/8/04
	1(E) - 1
	1(E) - 2
	1(E) - 3
	1(E) - 4

	1(E) - 1 and 2   7/11/02
	1(E) - 1
	1(E) - 2

	1(E) - 1 through 6   11/9/01
	1(E) - 1
	1(E) - 2
	1(E) - 3
	1(E) - 4
	1(E) - 5
	1(E) - 6

	1(F) - 1 through 36   10/25/07 - Hot topics
	1(F) - 1 through 50   11/2/06 - Hot topics
	1(F) - 1 through 9
	1(F) - 10 through 19
	1(F) - 20 through 29
	1(F) - 30 through 39
	1(F) - 40 through 49
	1(F) - 50

	1(F) - 1 through 40   7/13/06 - Hot Topics
	1(F) - 2 through 29 - Engle Opinion
	1(F) - 30 through 37 - McConnell opinion
	1(F) - 38 through 40 - HB 145

	1(F) - 1 through 38   2/23/06
	1(F) - 1 through 9
	1(F) - 10 through 19
	1(F) - 20 through 29
	1(F) - 30 through 38

	1(F) - 1 and 2   7/14/05
	1(F) - 1
	1(F) - 2

	1(F) - 1 and 2   7/11/02
	1(F) - 1
	1(F) - 2

	1(F) - 1 and 2   11/9/01
	1(F) - 1
	1(F) - 2

	1(G) - 1 through 8   10/25/07 - 40 years of jury instructions
	1(G) - 1 through 6   2/17/05
	1(G) - 1
	1(G) - 2
	1(G) - 3
	1(G) - 4
	1(G) - 5
	1(G) - 6

	1(G) - 1 and 2   10/21/04
	1(G) - 1
	1(G) - 2

	1(G) - 1 and 2   7/8/04
	1(G) - 1
	1(G) - 2

	1(G) - 1 through 8   2/19/04
	1(G) - 1
	1(G) - 2
	1(G) - 3
	1(G) - 4
	1(G) - 5
	1(G) - 6
	1(G) - 7
	1(G) - 8

	1(G) - 1 and 2   7/10/03
	1(G) - 1
	1(G) - 2

	1(G) - 1 through 4   7/11/02
	1(G) - 1
	1(G) - 2
	1(G) - 3
	1(G) - 4

	1(G) - 1 through 20   2/22/02
	1(G) - 1
	1(G) - 2
	1(G) - 3
	1(G) - 4
	1(G) - 5
	1(G) - 6
	1(G) - 7
	1(G) - 8
	1(G) - 9
	1(G) - 10
	1(G) - 11
	1(G) - 12
	1(G) - 13
	1(G) - 14
	1(G) - 15
	1(G) - 16
	1(G) - 17
	1(G) - 18
	1(G) - 19
	1(G) - 20

	1(G) - 1 through 8   11/9/01
	1(G) - 1
	1(G) - 2
	1(G) - 3
	1(G) - 4
	1(G) - 5
	1(G) - 6
	1(G) - 7
	1(G) - 8

	1(H) - 1 and 2   11/2/06 - Instrucion 1.4 Dead Person's Statute
	1(H) - 1 through 8   7/14/05
	1(H) - 1
	1(H) - 2
	1(H) - 3
	1(H) - 4
	1(H) - 5
	1(H) - 6
	1(H) - 7
	1(H) - 8

	1(H) - 1 and 2   2/17/05
	1(H) - 1
	1(H) - 2

	1(H) - 1 and 2   2/20/03
	1(H) - 1
	1(H) - 2

	1(H) - 1 through 8   11/14/02
	1(H) - 1
	1(H) - 2
	1(H) - 3
	1(H) - 4
	1(H) - 5
	1(H) - 6
	1(H) - 7
	1(H) - 8

	1(H) - 1 through 8   7/11/02
	1(H) - 1
	1(H) - 2
	1(H) - 3
	1(H) - 4
	1(H) - 5
	1(H) - 6
	1(H) - 7
	1(H) - 8

	1(H) - 1 through 6   11/9/01
	1(H) - 1
	1(H) - 2
	1(H) - 3
	1(H) - 4
	1(H) - 5
	1(H) - 6

	1(I) - 1 through 10   7/14/05
	1(I) - 1
	1(I) - 2
	1(I) - 3
	1(I) - 4
	1(I) - 5
	1(I) - 6
	1(I) - 7
	1(I) - 8
	1(I) - 9
	1(I) - 10

	1(I) - 1 through 66   2/17/05
	1(I) - 1 through 9
	1(I) - 10 through 19
	1(I) - 20 through 29
	1(I) - 30 through 39
	1(I) - 40 through 49
	1(I) - 50 through 59
	1(I) - 60 through 66

	1(I) - 1 and 2   11/14/02
	1(I) - 1
	1(I) - 2

	1(I) - 1 through 16   7/11/02
	1(I) - 1
	1(I) - 2
	1(I) - 3
	1(I) - 4
	1(I) - 5
	1(I) - 6
	1(I) - 7
	1(I) - 8
	1(I) - 9
	1(I) - 10
	1(I) - 11
	1(I) - 12
	1(I) - 13
	1(I) - 14
	1(I) - 15
	1(I) - 16

	1(J) - 1   7/14/05

	Tab 2   (Multiple)
	Errors And Omissions
	2 - 1 through 18   7/10/03
	2 - 1 through 9
	2 - 10 through 18

	2 - 19 through 20   2/19/04
	2 - 21 through 52   7/8/04
	2 - 21 through 29
	2 - 30 through 39
	2 - 40 through 49
	2 - 50 through 52

	2 - 53 through 82   10/21/04
	2 - 53 through 59
	2 - 60 through 69
	2 - 70 through 79
	2 - 80 through 82

	2 - 83 through 112   2/17/05
	2 - 83 through 89
	2 - 90 through 99
	2 - 100 through 109
	2 - 110 through 112

	2 - 113 through 142   7/14/05
	2 - 113 through 119
	2 - 120 through 129
	2 - 130 through 139
	2 - 140 through 142

	2 - 169 through 188   11/3/05
	2 - 169 
	2 - 170 through 179
	2 - 180 through 188

	2 - 189 through 196   2/23/06
	2 - 197 through 234   7/13/06
	2 - 197 through 199
	2 - 200 through 209
	2 - 210 through 219
	2 - 220 through 229
	2 - 230 through 234

	2 - 235 through 270   11/2/06
	2 - 235 through 239
	2 - 240 through 249
	2 - 250 through 259
	2 - 260 through 269
	2 - 270

	2 - 271 through 278   2/15/07
	2 - 279 through 286   7/12/07
	2 - 287 through 292   2/21/08

	Insurer's Bad Faith
	2 - 1 through 10   9/25/98
	2 - 1
	2 - 2
	2 - 3
	2 - 4
	2 - 5
	2 - 6
	2 - 7
	2 - 8
	2 - 9
	2 - 10

	2 - 11 through 78   7/9/99
	2 - 11
	2 - 12
	2 - 13
	2 - 14
	2 - 15
	2 - 16
	2 - 17
	2 - 18
	2 - 19
	2 - 20
	2 - 21
	2 - 22
	2 - 23
	2 - 24
	2 - 25
	2 - 26
	2 - 27
	2 - 28
	2 - 29
	2 - 30
	2 - 31
	2 - 32
	2 - 33
	2 - 34
	2 - 35
	2 - 36
	2 - 37
	2 - 38
	2 - 39
	2 - 40
	2 - 41
	2 - 42
	2 - 43
	2 - 44
	2 - 45
	2 - 46
	2 - 47
	2 - 48
	2 - 49
	2 - 50
	2 - 51
	2 - 52
	2 - 53
	2 - 54
	2 - 55
	2 - 56
	2 - 57
	2 - 58
	2 - 59
	2 - 60
	2 - 61
	2 - 62
	2 - 63
	2 - 64
	2 - 65
	2 - 66
	2 - 67
	2 - 68
	2 - 69
	2 - 70
	2 - 71
	2 - 72
	2 - 73
	2 - 74
	2 - 75
	2 - 76
	2 - 77
	2 - 78

	2 - 79 through 124   10/15/99
	2 - 79
	2 - 80
	2 - 81
	2 - 82
	2 - 83
	2 - 84
	2 - 85
	2 - 86
	2 - 87
	2 - 88
	2 - 89
	2 - 90
	2 - 91
	2 - 92
	2 - 93
	2 - 94
	2 - 95
	2 - 96
	2 - 97
	2 - 98
	2 - 99
	2 - 100
	2 - 101
	2 - 102
	2 - 103
	2 - 104
	2 - 105
	2 - 106
	2 - 107
	2 - 108
	2 - 109
	2 - 110
	2 - 111
	2 - 112
	2 - 113
	2 - 114
	2 - 115
	2 - 116
	2 - 117
	2 - 118
	2 - 119
	2 - 120
	2 - 121
	2 - 122
	2 - 123
	2 - 124

	2 - 125 through 257   7/21/00
	2 - 125
	2 - 126
	2 - 127
	2 - 128
	2 - 129
	2 - 130
	2 - 131
	2 - 132
	2 - 133
	2 - 134
	2 - 135
	2 - 136
	2 - 137
	2 - 138
	2 - 139
	2 - 140
	2 - 141
	2 - 142
	2 - 143
	2 - 144
	2 - 145
	2 - 146
	2 - 147
	2 - 148
	2 - 149
	2 - 150
	2 - 151
	2 - 152
	2 - 153
	2 - 154
	2 - 155
	2 - 156
	2 - 157
	2 - 158
	2 - 159
	2 - 160
	2 - 161
	2 - 162
	2 - 163
	2 - 164
	2 - 165
	2 - 166
	2 - 167
	2 - 168
	2 - 169
	2 - 170
	2 - 171
	2 - 172
	2 - 173
	2 - 174
	2 - 175
	2 - 176
	2 - 177
	2 - 178
	2 - 179
	2 - 180
	2 - 181
	2 - 182
	2 - 183
	2 - 184
	2 - 185
	2 - 186
	2 - 187
	2 - 188
	2 - 189
	2 - 190
	2 - 191
	2 - 192
	2 - 193
	2 - 194
	2 - 195
	2 - 196
	2 - 197
	2 - 198
	2 - 199
	2 - 200
	2 - 201
	2 - 202
	2 - 203
	2 - 204
	2 - 205
	2 - 206
	2 - 207
	2 - 208
	2 - 209
	2 - 210
	2 - 211
	2 - 212
	2 - 213
	2 - 214
	2 - 215
	2 - 216
	2 - 217
	2 - 218
	2 - 219
	2 - 220
	2 - 221
	2 - 222
	2 - 223
	2 - 224
	2 - 225
	2 - 226
	2 - 227
	2 - 228
	2 - 229
	2 - 230
	2 - 231
	2 - 232
	2 - 233
	2 - 234
	2 - 235
	2 - 236
	2 - 237
	2 - 238
	2 - 239
	2 - 240
	2 - 241
	2 - 242
	2 - 243
	2 - 244
	2 - 245
	2 - 247
	2 - 248
	2 - 249
	2 - 250
	2 - 251
	2 - 252
	2 - 253
	2 - 254
	2 - 255
	2 - 256
	2 - 257

	2 - 259 through 262   2/16/01
	2 - 259
	2 - 260
	2 - 261
	2 - 262
	2 - 263

	2 - 263 through 386   7/12/01
	2 - 264
	2 - 265
	2 - 266
	2 - 267
	2 - 268
	2 - 269
	2 - 270
	2 - 271
	2 - 272
	2 - 273
	2 - 274
	2 - 275
	2 - 276
	2 - 277
	2 - 278
	2 - 279
	2 - 280
	2 - 281
	2 - 282
	2 - 283
	2 - 284
	2 - 285
	2 - 286
	2 - 287
	2 - 288
	2 - 289
	2 - 290
	2 - 291
	2 - 292
	2 - 293
	2 - 294
	2 - 295
	2 - 296
	2 - 297
	2 - 298
	2 - 299
	2 - 300
	2 - 301
	2 - 302
	2 - 303
	2 - 304
	2 - 305
	2 - 306
	2 - 307
	2 - 308
	2 - 309
	2 - 310
	2 - 311
	2 - 312
	2 - 313
	2 - 314
	2 - 315
	2 - 316
	2 - 317
	2 - 318
	2 - 319
	2 - 320
	2 - 321
	2 - 322
	2 - 323
	2 - 324
	2 - 325
	2 - 326
	2 - 327
	2 - 328
	2 - 329
	2 - 330
	2 - 331
	2 - 332
	2 - 333
	2 - 334
	2 - 335
	2 - 336
	2 - 337
	2 - 338
	2 - 339
	2 - 340
	2 - 341
	2 - 342
	2 - 343
	2 - 344
	2 - 345
	2 - 346
	2 - 347
	2 - 348
	2 - 349
	2 - 350
	2 - 351
	2 - 352
	2 - 353
	2 - 354
	2 - 355
	2 - 356
	2 - 357
	2 - 358
	2 - 359
	2 - 360
	2 - 361
	2 - 362
	2 - 363
	2 - 364
	2 - 365
	2 - 366
	2 - 367
	2 - 368
	2 - 369
	2 - 370
	2 - 371
	2 - 372
	2 - 373
	2 - 374
	2 - 375
	2 - 376
	2 - 377
	2 - 378
	2 - 379
	2 - 380
	2 - 381
	2 - 382
	2 - 383
	2 - 384
	2 - 385
	2 - 386

	2 - 381 through 426   11/9/01
	2 - 381
	2 - 382
	2 - 383
	2 - 384
	2 - 385
	2 - 386
	2 - 387
	2 - 388
	2 - 389
	2 - 390
	2 - 391
	2 - 392
	2 - 393
	2 - 394
	2 - 395
	2 - 396
	2 - 397
	2 - 398
	2 - 399
	2 - 400
	2 - 401
	2 - 402
	2 - 403
	2 - 404
	2 - 405
	2 - 406
	2 - 407
	2 - 408
	2 - 409
	2 - 410
	2 - 411
	2 - 412
	2 - 413
	2 - 414
	2 - 415
	2 - 416
	2 - 417
	2 - 418
	2 - 419
	2 - 420
	2 - 421
	2 - 422
	2 - 423
	2 - 424
	2 - 425
	2 - 426

	Not dated - Not numbered
	Cover letter
	Letter
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5


	2 - 433 through 450   2/22/02
	2 - 433
	2 - 434
	2 - 435
	2 - 436
	2 - 437
	2 - 438
	2 - 439
	2 - 440
	2 - 441
	2 - 442
	2 - 443
	2 - 444
	2 - 445
	2 - 446
	2 - 447
	2 - 448
	2 - 449
	2 - 450

	2 - 451 through 496   7/11/02
	2 - 451 through 459
	2 - 460 through 469
	2 - 470 through 479
	2 - 480 through 489 
	2 - 490 through 496

	2 - 509 through 522   11/14/02
	2 - 509
	2 - 510 through 519
	2 - 520 through 522

	2 - 523 through 535   2/20/03
	2 - 523 through 529
	2 - 530 through 535



	Tab 3   Plain English Subcommittee
	3 - 1 through 16   7/12/01
	3 - 1
	3 - 2
	3 - 3
	3 - 4
	3 - 5
	3 - 6
	3 - 7
	3 - 8
	3 - 9
	3 - 10
	3 - 11
	3 - 12
	3 - 13
	3 - 14
	3 - 15
	3 - 16

	3 - 17 through 20   11/9/01
	3 - 17
	3 - 18
	3 - 19
	3 - 20

	3 - 21 through 53   2/22/02
	3 - 21
	3 - 22
	3 - 23
	3 - 24
	3 - 25
	3 - 26
	3 - 27
	3 - 28
	3 - 29
	3 - 30
	3 - 31
	3 - 32
	3 - 33
	3 - 34
	3 - 35
	3 - 36
	3 - 37
	3 - 38
	3 - 39
	3 - 40
	3 - 41
	3 - 42
	3 - 43
	3 - 44
	3 - 45
	3 - 46
	3 - 47
	3 - 48
	3 - 49
	3 - 50
	3 - 51
	3 - 52
	3 - 53

	3 - 55 and 56   7/11/02
	3 - 55
	3 - 56

	3 - 57 through 60   11/14/02
	3 - 57
	3 - 58
	3 - 59
	3 - 60

	3 - 61 through 64   7/10/03
	3 - 61
	3 - 62
	3 - 63
	3 - 64

	3 - 65 through 92   11/13/03
	3 - 65 through 69
	3 - 70 through 79
	3 - 80 through 89
	3 - 90 through 92

	3 - 93 through 114   2/19/04
	3 - 93 through 99
	3 - 100 through 114

	3 - 115 through 120   7/8/04
	3 - 121 through 136   10/21/04
	3 - 121 through 129
	3 - 130 through 136

	3 - 137 through 160   2/17/05
	3 - 137 through 139
	3 - 140 through 149
	3 - 150 through 160

	3 - 161 through 174   7/14/05
	3 - 161 through 169
	3 - 170 through 174

	3 - 175 through 186   2/23/06
	3 - 187 through 194   10/25/07

	Tab 4   (Multiple)
	Employment Law
	4 - 01 through 16 2/23/06
	4 - 1 through 9
	4 - 10 through 16

	4 - 17 through 18 2/15/07
	4 - 19 through 24 10/25/07
	4 - 25 through 32 2/21/08
	4 - 88 through 32 03/05/09
	4 - 24 through 55 07/16/09

	Breach of Contract
	4 - 1 through 16   2/27/98
	4 - 1
	4 - 2
	4 - 3
	4 - 4
	4 - 5
	4 - 6
	4 - 7
	4 - 8
	4 - 9
	4 - 10
	4 - 11
	4 - 12
	4 - 13
	4 - 14
	4 - 15
	4 - 16

	4 - 17 through 56   7/10/98
	4 - 17
	4 - 18
	4 - 19
	4 - 20
	4 - 21
	4 - 22
	4 - 23
	4 - 24
	4 - 25
	4 - 26
	4 - 27
	4 - 28
	4 - 29
	4 - 30
	4 - 31
	4 - 32
	4 - 33
	4 - 34
	4 - 35
	4 - 36
	4 - 37
	4 - 38
	4 - 39
	4 - 40
	4 - 41
	4 - 42
	4 - 43
	4 - 44
	4 - 45
	4 - 46
	4 - 47
	4 - 48
	4 - 49
	4 - 50
	4 - 51
	4 - 52
	4 - 53
	4 - 54
	4 - 55
	4 - 56

	4 - 57 through 66   9/25/98
	4 - 57
	4 - 58
	4 - 59
	4 - 60
	4 - 61
	4 - 62
	4 - 63
	4 - 64
	4 - 65
	4 - 66

	4 - 67 through 70   2/19/99
	4 - 67
	4 - 68
	4 - 69
	4 - 70

	4 - 71 through 74   7/9/99
	4 - 71
	4 - 72
	4 - 73
	4 - 74

	4 - 75 through 84   7/21/00
	4 - 75
	4 - 76
	4 - 77
	4 - 78
	4 - 79
	4 - 80
	4 - 81
	4 - 82
	4 - 83
	4 - 84

	4 - 85 through 96   10/20/00
	4 - 85
	4 - 86
	4 - 87
	4 - 88
	4 - 89
	4 - 90
	4 - 91
	4 - 92
	4 - 93
	4 - 94
	4 - 95
	4 - 96

	4 - 97 through 104   7/12/01
	4 - 97
	4 - 98
	4 - 99
	4 - 100
	4 - 101
	4 - 102
	4 - 103
	4 - 104

	4 - 105 and 106   7/11/02
	4 - 105
	4 - 106

	4 - 107 through 110   2/19/04
	4 - 107
	4 - 108
	4 - 109
	4 - 110



	Tab 5   (Multiple)
	False Imprisonment And Malicious Prosecutions
	5 - 1 through 8   2/17/05
	5 - 9 through 118   7/14/05
	5 - 9
	5 - 10 through 19
	5 - 20 through 29
	5 - 30 through 39
	5 - 40 through 49
	5 - 50 through 59
	5 - 60 through 69
	5 - 70 through 79
	5 - 80 through 89
	5 - 90 through 99
	5 - 100 through 109
	5 - 110 through 118

	5 - 119 through 132   11/3/05
	5 - 119
	5 - 120 through 129
	5 - 130 through 132

	5 - 133 through 198   2/23/06
	5 - 133 through 139
	5 - 140 through 149
	5 - 150 through 159
	5 - 160 through 169
	5 - 170 through 179
	5 - 180 through 189
	5 - 190 through 198

	5 - 198 through 204   10/25/07
	5 - 205 through 212   2/21/08
	5 - 205 through 209
	5 - 210 through 212


	Stipulated Facts And Admissions
	5 - 1 through 6   7/11/02
	5 - 1
	5 - 2
	5 - 3
	5 - 4
	5 - 5
	5 - 6

	5 - 7 through 13   2/20/03
	5 - 7
	5 - 8
	5 - 9
	5 - 10
	5 - 11
	5 - 12
	5 - 13

	5 - 14   7/10/03
	5 - 15 and 16   11/13/03

	Model Verdict Form For Apportionment
	5 - 1 through 4   7/10/98
	5 - 1
	5 - 2
	5 - 3
	5 - 4

	5 - 5 and 6   9/25/98
	5 - 5
	5 - 6

	5 - 7 through 16   2/19/99
	5 - 7
	5 - 8
	5 - 9
	5 - 10
	5 - 11
	5 - 12
	5 - 13
	5 - 14
	5 - 15
	5 - 16

	5 - 17 through 29   7/9/99
	5 - 17
	5 - 18
	5 - 19
	5 - 20
	5 - 21
	5 - 22
	5 - 23
	5 - 24
	5 - 25
	5 - 26
	5 - 27
	5 - 28
	5 - 29

	5 - 31   10/15/99
	5 - 33 through 47   2/18/00
	5 - 33
	5 - 34
	5 - 35
	5 - 36
	5 - 37
	5 - 38
	5 - 39
	5 - 40
	5 - 41
	5 - 42
	5 - 43
	5 - 44
	5 - 45
	5 - 46
	5 - 47

	5 - 49 through 81   7/21/00
	5 - 49
	5 - 50
	5 - 51
	5 - 52
	5 - 53
	5 - 54
	5 - 55
	5 - 56
	5 - 57
	5 - 58
	5 - 59
	5 - 60
	5 - 61
	5 - 62
	5 - 63
	5 - 64
	5 - 65
	5 - 66
	5 - 67
	5 - 68
	5 - 69
	5 - 70
	5 - 71
	5 - 72
	5 - 73
	5 - 74
	5 - 75
	5 - 76
	5 - 77
	5 - 78
	5 - 79
	5 - 80
	5 - 81

	5 - 83 through 84   2/16/01
	5 - 83
	5 - 84



	Tab 6   Slip And Fall Actions / Negligence Actions
	6 - 1 through 19   2/22/02
	6 - 1
	6 - 2
	6 - 3
	6 - 4 
	6 - 5
	6 - 6
	6 - 7
	6 - 8
	6 - 9
	6 - 10
	6 - 11
	6 - 12
	6 - 13
	6 - 14
	6 - 15
	6 - 16
	6 - 17
	6 - 18
	6 - 19

	6 - 21 through 26   7/11/02
	6 - 21
	6 - 22
	6 - 23
	6 - 24
	6 - 25
	6 - 26

	6 - 27 through 42   11/13/03
	6 - 27 through 29
	6 - 30 through 39
	6 - 40 through 42

	6 - 43 through 46   10/21/04
	6 - 47 through 54   2/17/05
	6 - 55 through 76   7/14/05
	6 - 55 through 59
	6 - 60 through 69
	6 - 70 through 76

	6 - 77 and 78   2/23/06
	6 - 79 and 80   7/13/06
	6 - 81 and 84   11/2/06
	6 - 85 and 86   2/15/07
	6 - 87 through 90   7/12/07
	6 - 91 through 94   10/25/07
	6 - 95 through 98   2/21/08

	Tab 7   Punitive Damages
	7 - 1 through 34   10/15/99
	7 - 1
	7 - 2
	7 - 3
	7 - 4
	7 - 5
	7 - 6
	7 - 7
	7 - 8
	7 - 9
	7 - 10
	7 - 11
	7 - 12
	7 - 13
	7 - 14
	7 - 15
	7 - 16
	7 - 17
	7 - 18
	7 - 19
	7 - 20
	7 - 21
	7 - 22
	7 - 23
	7 - 24
	7 - 25
	7 - 26
	7 - 27
	7 - 28
	7 - 29
	7 - 30
	7 - 31
	7 - 32
	7 - 33
	7 - 34

	7 - 35 through 42   7/12/01
	7 - 35
	7 - 36
	7 - 37
	7 - 38
	7 - 39
	7 - 40
	7 - 41
	7 - 42

	7 - 43 through 112   11/9/01
	7 - 43
	7 - 44
	7 - 45
	7 - 46
	7 - 47
	7 - 48
	7 - 49
	7 - 50
	7 - 51
	7 - 52
	7 - 53
	7 - 54
	7 - 55
	7 - 56
	7 - 57
	7 - 58
	7 - 59
	7 - 60
	7 - 61
	7 - 62
	7 - 63
	7 - 64
	7 - 65
	7 - 65
	7 - 67
	7 - 68
	7 - 69
	7 - 70
	7 - 71
	7 - 72
	7 - 73
	7 - 74
	7 - 75
	7 - 76
	7 - 77
	7 - 78
	7 - 79
	7 - 80
	7 - 81
	7 - 82
	7 - 83
	7 - 84
	7 - 85
	7 - 86
	7 - 87
	7 - 88
	7 - 89
	7 - 90
	7 - 91
	7 - 92
	7 - 93
	7 - 94
	7 - 95
	7 - 96
	7 - 97
	7 - 98
	7 - 99
	7 - 100
	7 - 101
	7 - 102
	7 - 103
	7 - 104
	7 - 105
	7 - 106
	7 - 107
	7 - 108
	7 - 109
	7 - 110
	7 - 111
	7 - 112

	7 - 113 through 147   2/22/02
	7 - 113
	7 - 114
	7 - 115
	7 - 116
	7 - 117
	7 - 118
	7 - 119
	7 - 120
	7 - 121
	7 - 122
	7 - 123
	7 - 124
	7 - 125
	7 - 126
	7 - 127
	7 - 128
	7 - 129
	7 - 130
	7 - 131
	7 - 132
	7 - 133
	7 - 134
	7 - 135
	7 - 136
	7 - 137
	7 - 138
	7 - 139
	7 - 140
	7 - 141
	7 - 142
	7 - 143
	7 - 144
	7 - 145
	7 - 146
	7 - 147

	7 - 149 through 154   7/11/02
	7 - 149
	7 - 150
	7 - 151
	7 - 152
	7 - 153
	7 - 154

	7 - 155 through 176    11/14/02
	7 - 155 through 159
	7 - 160 through 169
	7 - 170 through 176

	7 - 183 through 230   2/20/03
	7 - 183 through 189
	7 - 190 through 199
	7 - 200 through 209
	7 - 210 through 219
	7 - 220 through 230

	7 - 231 through 346   7/10/03
	7 - 231 through 239
	7 - 240 through 249
	7 - 250 through 259
	7 - 260 through 269
	7 - 270 through 279
	7 - 280 through 289
	7 - 290 through 299
	7 - 300 through 309
	7 - 310 through 319
	7 - 320 through 329
	7 - 330 through 339
	7 - 340 through 346

	7 - 347 through 404   11/13/03
	7 - 347 through 349
	7 - 350 through 359
	7 - 360 through 369
	7 - 370 through 379
	7 - 380 through 389
	7 - 390 through 399
	7 - 400 through 404

	7 - 405 through 458   2/19/04
	7 - 405 through 409
	7 - 410 through 419
	7 - 420 through 429
	7 - 430 through 439
	7 - 440 through 449
	7 - 450 through 458

	7 - 459 through 522   7/8/04
	7 - 459
	7 - 460 through 469
	7 - 470 through 479
	7 - 480 through 489
	7 - 490 through 499
	7 - 500 through 509
	7 - 510 through 519
	7 - 520 through 522

	7 - 523 through 634   7/8/04
	7 - 523 through 529
	7 - 530 through 539
	7 - 540 through 549
	7 - 550 through 559
	7 - 560 through 569
	7 - 570 through 579
	7 - 580 through 589
	7 - 590 through 599
	7 - 600 through 609
	7 - 610 through 619
	7 - 620 through 629
	7 - 630 through 634

	7 - 635 through 638   2/23/06
	7 - 639 through 646   7/13/06
	7 - 647 through 680   2/15/07
	7 - 681 through 696   10/25/07

	Tab 8   (Multiple)
	Defamation (No material)
	Believability of witnesses
	8 - 1 through 14   11/3/05
	8 - 1 through 9
	8 - 10 through 14

	8 - 15 and 16   2/23/06
	8 - 19 through 24   7/13/06

	11th Circuit Pattern Jury Instructions
	8 - 1 and 2   2/22/02
	8 - 1
	8 - 2

	8 - 3 through 74   11/14/02
	8 - 3 through 9
	8 - 10 through 19
	8 - 20 through 29
	8 - 30 through 39
	8 - 40 through 49
	8 - 50 through 59
	8 - 60 through 69
	8 - 70 through 74



	Tab 9   (Multiple)
	Allen Charge
	9 - 1 through 16   7/13/06
	9 - 17 through 22   11/2/06
	9 - 23 and 24   2/15/07
	9 - 25 and 26   2/21/08

	Nursing Home Instructions
	9 - 1 through 20   7/11/02
	9 - 1 through 9
	9 - 10 through 20

	9 - 21 through 30   2/20/03
	9 - 31 through 40   7/10/03
	9 - 41 through 50   11/13/03
	9 - 51 through 104   7/14/05
	9 - 51 through 59
	9 - 60 through 69
	9 - 70 through 79
	9 - 80 through 89
	9 - 90 through 99
	9 - 100 through 104


	Loss of Consortium - Indirect Economic Loss
	9 - 1 through 4   10/25/96
	9 - 5 through 18   2/28/97
	9 - 5 through 9
	9 - 10 through 18

	9 - 19 through 38   7/11/97
	9 - 19
	9 - 20 through 29
	9 - 30 through 38

	9 - 39 through 66   2/27/98
	9 - 39
	9 - 40 through 49
	9 - 50 through 59
	9 - 60 through 66

	9 - 67 through 78   7/10/98
	9 - 67 through 69
	9 - 70 through 78

	9 - 79 through 87   9/25/98
	9 - 88 through 99   2/19/99
	9 - 88 through 89
	9 - 90 through 99

	9 - 100 through 103   7/9/99
	9 - 105 through 126   7/21/00
	9 - 105
	9 - 106
	9 - 107
	9 - 108
	9 - 109
	9 - 110
	9 - 111
	9 - 112
	9 - 113
	9 - 114

	9 - 115 through 118   2/16/01
	9 - 119 through 124   2/18/00
	9 - 125 and 126   7/21/00


	Tab 10   (Multiple)
	Intentional Tort Exception to Workers' Compensation Act
	10 - 1 through 6   7/13/06
	10 - 7 through 12   7/12/07
	10 - 13 through 20   2/21/08

	Translators
	10 - 1 through 26   2/17/05
	10 - 1 through 9
	10 - 10 through 19
	10 - 20 through 26

	10 - 27 through 32   7/14/05
	10 - 27 through 29
	10 - 30 through 32

	10 - 33 through 52   11/3/05
	10 - 33 through 39
	10 - 40 through 49
	10 - 50 through 52

	10 - 53 through 64   2/23/06
	10 - 53 through 59
	10 - 60 through 64


	Jury Innovations
	10 - 1 through 22   2/19/04
	10 - 1 through 9
	10 - 10 through 19
	10 - 20 through 22

	10 - 23 through 54   7/8/04
	10 - 23 through 29
	10 - 30 through 39
	10 - 40 through 49
	10 - 50 through 54

	10 - 55 through 90   10/21/04
	10 - 55 through 59
	10 - 60 through 69
	10 - 70 through 79
	10 - 80 through 89
	10 - 90

	10(A) - 1 through 4   7/8/04
	10(B) - 5 through 8   7/8/04
	10(B) - 1 through 4   2/19/04
	10(C) - 5 through 10   7/8/04
	10(C) - 1 through 4   2/19/04
	10(D) - 1 through 6   2/19/04

	Spoliation
	10 - 1 through 6   2/20/03
	10 - 1
	10 - 2
	10 - 3
	10 - 4
	10 - 5
	10 - 6


	Misrepresentation
	10 - 1 through 4   7/11/97
	10 - 1
	10 - 2
	10 - 3
	10 - 4

	10 - 5 through 96   10/24/97
	10 - 5
	10 - 6
	10 - 7
	10 - 8
	10 - 9
	10 - 10
	10 - 11
	10 - 12
	10 - 13
	10 - 14
	10 - 15
	10 - 16
	10 - 17
	10 - 18
	10 - 19
	10 - 20
	10 - 21
	10 - 22
	10 - 23
	10 - 24
	10 - 25
	10 - 26
	10 - 27
	10 - 28
	10 - 29
	10 - 30
	10 - 31
	10 - 32
	10 - 33
	10 - 34
	10 - 35
	10 - 36
	10 - 37
	10 - 38
	10 - 39
	10 - 40
	10 - 41
	10 - 42
	10 - 43
	10 - 44
	10 - 45
	10 - 46
	10 - 47
	10 - 48
	10 - 49
	10 - 50
	10 - 51
	10 - 52
	10 - 53
	10 - 54
	10 - 55
	10 - 56
	10 - 57
	10 - 58
	10 - 59
	10 - 60
	10 - 61
	10 - 62
	10 - 63
	10 - 64
	10 - 65
	10 - 66
	10 - 67
	10 - 68
	10 - 69
	10 - 70
	10 - 71
	10 - 72
	10 - 73
	10 - 74
	10 - 75
	10 - 76
	10 - 77
	10 - 78
	10 - 79
	10 - 80
	10 - 81
	10 - 82
	10 - 83
	10 - 84
	10 - 85
	10 - 86
	10 - 87
	10 - 88
	10 - 89
	10 - 90
	10 - 91
	10 - 92
	10 - 93
	10 - 94
	10 - 95
	10 - 96

	10 - 97 through 118   2/27/98
	10 - 97
	10 - 98
	10 - 99
	10 - 100
	10 - 101
	10 - 102
	10 - 103
	10 - 104
	10 - 105
	10 - 106
	10 - 107
	10 - 108
	10 - 109
	10 - 110
	10 - 111
	10 - 112
	10 - 113
	10 - 114
	10 - 115
	10 - 116
	10 - 117
	10 - 118

	10 - 119 and 120   7/10/98
	10 - 119
	10 - 120

	10 - 121 through 126   9/25/98
	10 - 121
	10 - 122
	10 - 123
	10 - 124
	10 - 125
	10 - 126

	10 - 127 through 136   2/19/99
	10 - 127
	10 - 128
	10 - 129
	10 - 130
	10 - 131
	10 - 132
	10 - 133
	10 - 134
	10 - 135
	10 - 136

	10 - 137 through 143   7/9/99
	10 - 137
	10 - 138
	10 - 139
	10 - 140
	10 - 141
	10 - 142
	10 - 143

	10 - 145 and 146   10/15/99
	10 - 145
	10 - 146

	10 - 147 through 148   Not dated
	10 - 147
	10 - 148

	10 - 149 through 158   7/21/00
	10 - 149
	10 - 150
	10 - 151
	10 - 152
	10 - 153
	10 - 154
	10 - 155
	10 - 156
	10 - 157
	10 - 158

	10 - 159 through 164   Not dated
	10 - 159
	10 - 160
	10 - 161
	10 - 162
	10 - 163
	10 - 164

	10 - 165 through 170   2/16/01
	10 - 165
	10 - 166
	10 - 167
	10 - 168
	10 - 169
	10 - 170

	10 - 171 through 174   7/12/01
	10 - 171
	10 - 172
	10 - 173
	10 - 174

	10 - 175 through 180   11/9/01
	10 - 175
	10 - 176
	10 - 177
	10 - 178
	10 - 179
	10 - 180

	10 - 181 through 186   2/22/02
	10 - 181
	10 - 182
	10 - 183
	10 - 184
	10 - 185
	10 - 186



	Tab 11   (Multiple)
	Reorganization of Book Committee
	11 - 1 through 4   2/17/05
	11 - 5 through 10   2/23/06
	11 - 11 through 86   7/13/06
	11 - 11 through 19
	11 - 20 through 29
	11 - 30 through 39
	11 - 40 through 49
	11 - 50 through 59
	11 - 60 through 69
	11 - 70 through 79
	11 - 80 through 86

	11 - 87 through 92   11/2/06
	11 - 93 through 100   2/15/07
	11 - 101 through 196   7/12/07
	11 - 101 through 109
	11 - 110 through 119
	11 - 120 through 129
	11 - 130 through 139
	11 - 140 through 149
	11 - 150 through 159
	11 - 160 through 169
	11 - 170 through 179
	11 - 180 through 189
	11 - 190 through 196

	11 - 197 through 200   10/25/07
	11 - 201 through 534   10/25/07 - Revised manual
	11 - 535 through 1006   2/21/08

	Mitigation Of Damages
	11 - 1 through 4   7/10/03

	Gross v. Lyons
	11 - 1 through 43   7/21/00
	11 - 1
	11 - 2
	11 - 3
	11 - 4
	11 - 5
	11 - 6
	11 - 7
	11 - 8
	11 - 9
	11 - 10
	11 - 11
	11 - 12
	11 - 13
	11 - 14
	11 - 15
	11 - 16
	11 - 17
	11 - 18
	11 - 19
	11 - 20
	11 - 21
	11 - 22
	11 - 23
	11 - 24
	11 - 25
	11 - 26
	11 - 27
	11 - 28
	11 - 29
	11 - 30
	11 - 31
	11 - 32
	11 - 33
	11 - 34
	11 - 35
	11 - 36
	11 - 37
	11 - 38
	11 - 39
	11 - 40
	11 - 41
	11 - 42
	11 - 43

	11 - 45 through 49   10/20/00
	11 - 45
	11 - 46
	11 - 47
	11 - 48
	11 - 49

	11 - 51 through 54   7/12/01
	11 - 51
	11 - 52
	11 - 53
	11 - 54

	11 - 55 through 62   11/9/01
	11 - 55
	11 - 56
	11 - 57
	11 - 58
	11 - 59
	11 - 60
	11 - 61
	11 - 62

	11 - 63 through 82   2/22/02
	11 - 63
	11 - 64
	11 - 65
	11 - 66
	11 - 67
	11 - 68
	11 - 69
	11 - 70
	11 - 71
	11 - 72
	11 - 73
	11 - 74
	11 - 75
	11 - 76
	11 - 77
	11 - 78
	11 - 79
	11 - 80
	11 - 81
	11 - 82



	Tab 12   Product Liability
	12 - 1   7/12/01
	12 - 1

	12 - 2 through 44   Not dated
	12 - 2
	12 - 3
	12 - 4
	12 - 5
	12 - 6
	12 - 7
	12 - 8
	12 - 9
	12 - 10
	12 - 11
	12 - 12
	12 - 13
	12 - 14
	12 - 15
	12 - 16
	12 - 17
	12 - 18
	12 - 19
	12 - 20
	12 - 21
	12 - 22
	12 - 23
	12 - 24
	12 - 25
	12 - 26
	12 - 27
	12 - 28
	12 - 29
	12 - 30
	12 - 31
	12 - 32
	12 - 33
	12 - 34
	12 - 35
	12 - 36
	12 - 37
	12 - 38
	12 - 39
	12 - 40
	12 - 41
	12 - 42
	12 - 43
	12 - 44

	12 - 3 through 42   11/9/01
	12 - 3
	12 - 4
	12 - 5
	12 - 6
	12 - 7
	12 - 8
	12 - 9
	12 - 10
	12 - 11
	12 - 12
	12 - 13
	12 - 14
	12 - 15
	12 - 16
	12 - 17
	12 - 18
	12 - 19
	12 - 20
	12 - 21
	12 - 22
	12 - 23
	12 - 24
	12 - 25
	12 - 26
	12 - 27
	12 - 28
	12 - 29
	12 - 30
	12 - 31
	12 - 32
	12 - 33
	12 - 34
	12 - 35
	12 - 36
	12 - 37
	12 - 38
	12 - 39
	12 - 40
	12 - 41
	12 - 42

	12 - 25 through 38   2/22/02
	12 - 25
	12 - 26
	12 - 27
	12 - 28
	12 - 29
	12 - 30
	12 - 31
	12 - 32
	12 - 33
	12 - 34
	12 - 35
	12 - 36
	12 - 37
	12 - 38

	12 - 57 through 60   7/11/02
	12 - 57
	12 - 58
	12 - 59
	12 - 60

	12 - 61 through 88   11/14/02
	12 - 61 through 69
	12 - 70 through 79
	12 - 80 through 88

	12 - 89 through 138   2/20/03
	12 - 89
	12 - 90 through 99
	12 - 100 through 109
	12 - 110 through 119
	12 - 120 through 129
	12 - 130 through 138

	12 - 139 through 188   7/10/03
	12 - 139
	12 - 140 through 149
	12 - 150 through 159
	12 - 160 through 169
	12 - 170 through 179
	12 - 180 through 188

	12 - 189 through 194   11/13/03
	12 - 195 through 218   2/23/06
	12 - 195 through 199
	12 - 200 through 209
	12 - 210 through 218

	12 - 219 and 220   7/13/06
	12 - 221 through 292   2/21/08
	12 - 293 through 380   2/21/08 Color coded material from Judge Bailey)
	12 - 381 and 382   2/21/08

	Tab 13   (Multiple)
	Insurance
	13 - 1   11/2/06
	13 - 2 through 26   7/12/07
	13 - 27 and 28   10/25/07
	13 - 29 and 30   2/21/08

	County Court Instructions
	13 - 1 through 70   11/13/03
	13 - 1 through 9
	13 - 10 through 19
	13 - 20 through 29
	13 - 30 through 39
	13 - 40 through 49
	13 - 50 through 59
	13 - 60 through 69
	13 - 70

	13 - 71 through 78   2/19/04
	13 - 79 through 84   7/8/04
	13 - 85 through 98   10/21/04
	13 - 85 through 89
	13 - 90 through 99

	13 - 99 through 104   2/17/05
	13 - 105 through 136   11/3/05
	13 - 105 through 109
	13 - 110 through 119
	13 - 120 through 129
	13 - 130 through 136

	13 - 137 through 190   2/23/06
	13 - 137 through 139
	13 - 140 through 149
	13 - 150 through 159
	13 - 160 through 169
	13 - 170 through 179
	13 - 180 through 189
	13 - 190


	Vacarious Liability - 3.3(a) Aurback v. Gallina
	13 - 7 through 14   7/21/00
	13 - 7
	13 - 8
	13 - 9
	13 - 10
	13 - 11
	13 - 12
	13 - 13
	13 - 14

	13 - 15 through 26   2/16/01
	13 - 15
	13 - 16
	13 - 17
	13 - 18
	13 - 19
	13 - 20
	13 - 21
	13 - 22
	13 - 23
	13 - 24
	13 - 25
	13 - 26



	Tab 14   Model Charge and Verdict Form
	FKA: Motor Vehicle No-Fault Theshold Instruction and Verdict Form
	14 - 1 through 16   2/22/02
	14 - 1 through 9
	14 - 10 through 16

	14 - 17 and 18   7/10/03
	14 - 19 through 22   11/13/03
	14 - 23 through 26   2/17/05

	Tab 15   (Multiple)
	Medical Malpractice
	15 - 1 through 12   11/3/05
	15 - 1 through 9
	15 - 10 through 12

	15 - 13 through 50   7/13/06
	15 - 13 through 19
	15 - 20 through 29
	15 - 30 through 39
	15 - 40 through 50

	15 - 51 through 72   11/2/06
	15 - 51 through 59
	15 - 60 through 69
	15 - 70 through 72

	15 - 73 through 98   2/15/07

	Preliminary Instruction
	15 - 1 through 6   2/22/02
	15 - 1
	15 - 2
	15 - 3
	15 - 4
	15 - 5
	15 - 6

	15 - 13 through 16   11/14/02
	15 - 13
	15 - 14
	15 - 15
	15 - 16

	15 - 17 through 22   2/20/03
	15 - 17
	15 - 18
	15 - 19
	15 - 20
	15 - 21
	15 - 22

	15 - 23 through 44   7/10/03
	15 - 23 through 29
	15 - 30 through 39
	15 - 40 through 44

	15 - 45 and 46   2/19/04
	15 - 47 through 52   7/8/04


	Tab 16   Spoliation
	16 - 1 through 8   2/15/07

	Tab 17  Civil Rule 1.985
	17 - 1 through 4   2/21/08

	Tab 18   Ex-Parte Subcommittee
	18 - 1 through 6 (New)

	Tab 19   Website
	19 - 1 through 4   2/21/08

	Applications for Appointment - October 2004
	Materials by Subcommittee
	Standing Subcommittees
	Florida Supreme Court Filing (No material)
	Hot Topics and Case Law (No material)
	Legislative Implementation (No material)
	Errors and Omissions
	Plain Language
	Nominating

	Project Subcommittees
	Allen Charge
	Chapter 400 - Nursing Home Instruction
	Civil Rule 1.985
	Contribution Among Tortfeasors
	County Court Instructions
	Curative Instructions
	Defamation
	Employment Law
	7/10/2008

	E-Publication
	Ex-Parte Subcommittee
	False Imprisonment and Malicious Prosecution
	Insurance
	Intentional Tort Exception to Workers' Compensation Act
	Model Charge and Verdict Form
	Negligence Actions
	Product Liability
	7/10/2008

	Professional Malpractice
	Punitive Damages
	Reorganization of Book
	7/10/2008

	Spoliation
	Translators
	Website

	Inactive Subcommittees
	Believability of Witness
	Breach of Contract
	11th Circuit Pattern Jury Instructions
	Gross v. Lyons
	Jury Innovations
	Loss of Consortium
	Misrepresentation
	Mitigation of Damages
	Model Verdict Form For Apportionment
	Stipulation Facts And Admissions
	Spoliation
	Vicarious Liability - 3.3(a) Aurbach v. Gallina
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	AGENDAS
	03/07/2013 Meeting Agenda
	Thursday, March 7, 2013
	1. General Business
	a. Announcements
	b. Pending proposed instructions
	d. Minutes of October 2012 meeting
	e. Rosters
	f. 2012-2013 Meeting Schedule
	g. Instructions published for comment but not yet filed
	h. New instructions? FDUPTA

	2. Products Liability - Rebecca Mercier Vargas
	3. Professional Malpractice - Neal Roth
	4. Fiduciary Duty - Neal Roth Pages
	5. Negligence Subcommittee - Elizabeth Russo
	6. Punitive Damages - Joe Lang
	7. Subcommittee updates

	Friday, March 8, 2013
	8. FCRA Instructions - Judge LaRose and Cynthia Sass
	9. Model Charges and Verdict Forms - Dedee Costello and Ross McCloy
	10. Nominating Subcommittee - Joe Lang

	Future Meetings

	Other Meeting Agendas
	10/25/2012 Meeting Agenda
	Thursday, October 25, 2012
	1. General Business
	a. Announcements
	b. Pending proposed instructions:
	d. Minutes of July 2012 meeting
	e. Rosters
	f. 2012-2013 Meeting Schedule
	g. Instructions published for comment but not yet filed:

	2. Negligence Subcommittee -  Elizabeth Russo
	3. Professional Malpractice - Neal Roth
	4. Rule 2.451, Juror Use of Electronic Devices
	5. Punitive Damages - Joe Lang 
	6. Insurance - Karen Barnett, New PIP statute
	7. Subcommittee updates
	a. SJI Business and Contracts Instructions Update - Rebecca Vargas
	b. Hot topics subcommittee report - Joe Lang
	c. Website update - Rebecca Vargas
	d. Education and outreach regarding new book - James Barton
	e. Tobacco update - Tyrie Boyer

	8. Fiduciary Duty - Neal Roth

	Friday, October 26, 2012
	9. FCRA Instructions - Judge LaRose and Cynthia Sass
	10. Model Charges and Verdict Forms - Dedee Costello and Ross McCloy
	11. Products Liability - Vargas

	Future Meetings

	07/12/2012 Meeting Agenda
	Thursday, July 12, 2012
	1. General Business
	a. Announcements
	b. Pending proposed instructions:
Whistleblower
	d. Minutes of March 2012 meeting
	e. Rosters
	Current membership list
	Subcommittee list

	f. 2012-2013 Meeting Schedule
	g. Instructions published for comment:

	2. Negligence Subcommittee-Elizabeth Russo
	3. Professional Malpractice-Neal Roth
	4. Plain English-Ralph Artigliere 801.4
	5. Punitive Damages-Joe Lang
	6. Subcommittee updates
	a. SJI Business and Contracts Instructions Update-Rebecca Vargas
	b. Hot topics subcommittee report-Joe Lang,
	c. Website update-Rebecca Vargas
	d. Education and outreach regarding new book-James Barton


	Friday, July 13, 2012
	7. Fiduciary Duty-Neal Roth
	8. FCRA Instructions-Judge LaRose and Cynthia Sass
	9. Tobacco-Boyer
	10. Model Charges and Verdict Forms-Ross McCloy
	11. Products Liability-Vargas


	03/08/2012 Meeting Agenda
	Thursday, March 8, 2012
	1. General Business
	a. Announcements
	b. Pending proposed instructions:
Products liability, Whistleblower
	d. Minutes of October 2011 meeting
	Untitled
	e. Rosters
	Current membership list
	Subcommittee list

	f. 2012-2013 Meeting Schedule
	g. Instructions published for comment:

	2. Negligence Subcommittee-Elizabeth Russo
	3. Wrongful Death Damages-Louis Rosenbloum
	4. Premises Liability-Judge Barton
	5. Subcommittee updates
	a. SJI Business and Contracts Instructions Update-Rebecca Vargas
	b. Hot topics subcommittee report-Joe Lang
	c. Website update-Rebecca Vargas
	d. Education and outreach regarding new book-James Barton


	Friday, March 9, 2012
	6. Professional Malpractice-Neal Roth Subcommittee memos
	a. Kolter comment on medical malpractice damages on the verdict form
	b. Green comment on 402.16, emergency medical treatment
	c. Fenster comment on 402.4a
	d. Williams comment on 402.4
	e. Emergency Medical Services, Review emergency medical services
instruction in light of Public Heal
th Trust of Miami-Dade County v. Rolle

	7. Fiduciary Duty-Neal Roth
	8. Nominating subcommittee-Joe Lang


	10/20/2011 Meeting Agenda
	Thursday 10/20/2011
	1. General Business
	a. Announcements
	b. New business: Medical malpractice damages on the verdict form
	c. Pending proposed instructions:
	d. Minutes of July 2011 meeting
	e. Rosters
	f. 2011-2012 Meeting Schedule
	g. Instructions published for comment:

	2. Pro se Parties – Rebecca Vargas
	3. Negligence Subcommittee — Jennifer Bailey
	a.Valcin instruction – Cynthia Sass
	b. Chapter Law 2011-215
	c. E & O revisions to 401.22a, 501.1, and 501.2

	4. Plain Language — Rebecca Vargas

	Friday 10/21/2011
	5. Uninsured Motorist Instruction — Tom Edwards
	6. Emergency Medical Services — Tom Edwards
	7. Fiduciary Duty — Neal Roth
	8. FCRA — Judge LaRose and Cynthia Sass
	9. Subcommittee updates
	a. SJI Business and Contracts Instructions Update — Rebecca Vargas
	b. Hot topics subcommittee report — Joe Lang
	c. Website update — Rebecca Vargas
	d. Education and outreach regarding new book — James Barton



	07/14/2011 Meeting Agenda
	Thursday 07/14/2011
	1. General Business
	a. Announcements/New business, Rust letter
	b. Pending proposed instructions:
Products liability, Whistleblower
	d. Minutes of February 2011 meeting
	e. Rosters
	Current membership list
	Subcommittee list

	f. 2011 Meeting Schedule

	2. Nominating Subcommittee - Joe Lang
	3. Pro se Parties - Ralph Artigliere
	4. Read back of testimony - James Barton
	5. Spoliation - Cynthia Sass
	5. Wrongful Death Damages - Louis Rosenbloum
	6. Uninsured Motorist Instruction -Tom Edwards
	7. Emergency Medical Services - Tom Edwards, (note on use)

	Friday 07/15/2011
	8. Negligence Subcommittee - Jennifer Bailey
	a. Concurring and Intervening Cause, Stuart v. Hertz - Louis
Rosenbloum
	b. Premises Liability (Asher v. Walmart Stores, Inc., slip and fall) - Louis
Rosenbloum
	c. Wald v. Grainger, James Barton

	9. Fiduciary Duty - Neal Roth
	10. Errors and Omissions, Miscellaneous SJI Corrections - Rebecca Vargas
	11. Subcommittee updates
	a. SJI Business and Contracts Instructions Update - Rebecca Vargas
	b. Hot topics subcommittee report - Joe Lang
	c. Website update - Rebecca Vargas
	d. Education and outreach regarding new book - James Barton
	e. Model charges and verdict forms - James Barton
	d. Letter from Judge Fine on closing instructions, James Barton



	02/10/2011 Meeting Agenda
	Thursday 02/10/2011
	1. General Business
	a. New business/Announcements (no materials)
	b. Introduction of new committee members and reporter
	c. Pending proposed instructions that have been submitted to the
Supreme Court:
	d. Minutes of October 2010 meeting
	e. Rosters
	f. 2011 Meeting Schedule

	2. Employment Law – James Barton
	3. Pro se Parties – Gerald Bagley
	4. Read back of testimony – James Barton
	5. Uninsured Motorist Instruction — Tom Edwards (note on use), no
materials
	6. Emergency Medical Services — Tom Edwards
	7. Subcommittee updates
	a. Civil Procedure Rules Committee update — Jodi Jennings, no materials
	b. SJI Business and Contracts Instructions Update — Robert Austin, no
materials
	c. Hot topics subcommittee report — Joe Lang, no materials
	d. Website update — Rebecca Vargas


	Friday 02/11/2011
	8. Negligence Subcommittee — Jennifer Bailey
	a. Concurring and Intervening Cause, Stuart v. Hertz – Elizabeth Russo
	b. Spoliation – Cynthia Sass
	c. Asher v. Walmart Stores, Inc. – Louis Rosenbloum, no materials
	d. Slip and fall statute – Louis Rosenbloum, no materials

	9. Fiduciary Duty — Neal Roth, Breach of Fiduciary Duty, no materials
	10. Miscellaneous SJI Corrections — Tracy Gunn
	11. Education and outreach regarding new book — James Barton, no
materials


	10/21/2010 Meeting Agenda
	Thursday 10/21/2010
	1. General Business
	a. New business/Announcements (no materials)
	b. New committee reporter
	c. Pending proposed instructions that have been submitted to the
Supreme Court:
	d. Minutes of July 2010 meeting
	e. Rosters
	f. 2011 Meeting Schedule

	2. Negligence Subcommittee - Jennifer Bailey
	a. Concurring and Intervening Cause, Stuart v. Hertz
	b. Wrongful death damages 502.2 discussion, Tracy Gunn

	3. Fiduciary Duty - Neal Roth
	4. Miscellaneous SJI Corrections - Tracy Gunn
	5. Read back of testimony, James Barton
	6. Civil Procedure Rules Committee update - (no materials)
	7. SJI Business and Contracts Instructions Update - (no materials)

	Friday 10/22/2010
	8. Spoliation - Cynthia Sass
	9. Employment Law Update - James Barton
	10. Pro se Parties - Gerald Bagley
	11. Uninsured Motorist Instruction - Tom Edwards
	Emergency Medical Services

	12. Education and outreach regarding new book - James Barton (no
materials)
	13. Hot topics subcommittee report - Joe Lang
	14. Website update - Rebecca Vargas


	07/08/2010 Meeting Agenda

	Thursday 07/08/2010
	1. General Business
	a. New business/Announcements (no materials)
	b. Pending proposed instructions that have been submitted to the
Supreme Court:
	c. Minutes of March 2010 meeting
	d. Rosters
	e. 2010-2011 Meeting Schedule

	2. Negligence Subcommittee — Jennifer Bailey
	3. Insurance Law – Jeff Fulford/Tom Edwards
	a. Bad faith instructions
	b. Uninsured motorist instructions

	4. SJI Business and Contracts Instructions Update — (no materials)
	5. Civil Procedure Rules Committee update — Ralph Artigliere (no
materials)

	Friday 07/09/2010
	6. Employment Law – James Barton
	a. Current proposed instructions on unlawful retaliation
	b. Selected materials from prior meetings

	7. Emergency Medical Treatment — Tom Edwards
	8. Education and outreach regarding new book — Ralph Artigliere
	9. Hot topics subcommittee report — Joe Lang (no materials)
	10. Website update — Rebecca Vargas (no materials)


	03/04/2010 Meeting Agenda
	Thursday 03/04/2010
	1. General Business
	a. New business/Announcements (no materials)
	b. Pending proposed instructions that have been submitted to the
Supreme Court:
	d. Minutes of October 2009 meeting
	e. Rosters
	f. 2010-2011 Meeting Schedule

	2. Employment Law - James Barton
	a. Current proposed instructions on unlawful retaliation
	b. Larry Stewart comments
	c. Cynthia Sass comments

	3. Insurance Law - Jeff Fulford/Tom Edwards
	a. Bad faith instructions
	b. Uninsured motorist instructions

	4. SJI Business and Contracts Instructions Update - James Barton and Jodi Jennings (no materials)
	5. Civil Procedure Rules Committee update - Ralph Artigliere
	6. USF jury instruction research issue- James Barton (no materials)

	Friday 03/05/2010
	7. Emergency Medical Treatment - Tom Edwards
	8. Education and outreach regarding new book - Ralph Artigliere (no materials)
	9. Hot topics subcommittee report - Joe Lang (no materials)
	10. Website update - Jodi Jennings (no materials)


	10/15/2009 Meeting Agenda
	Thursday 10/15/2009
	1. General Business
	a. New business/Welcome new members/Announcements (no materials)
	b. Pending proposed instructions that have been submitted to the
Supreme Court:
	c. Pending proposed instructions noticed for comment
	d. Minutes of July 2009 meeting
	e. Rosters
	f. 2010-2011 Meeting Schedule (no materials)

	2. Juror Use of Technology
	a. Referral letter from Justice Lewis,
	b. Articles
	c. Instructions from other states
	d. Initial proposals
	e. Draft instructions and corresponding emails (this detailed work product
is summarized in the sub
committee report)
	f. Subcommittee report


	Friday 10/16/2009
	2. Juror Use of Technology
	3. Employment Law
	a. Case law on duty to mitigate determination of front pay
	b. Research on permissive inference pretext instruction
	c. Current proposed instructions on unlawful retaliation

	4. Hot topics subcommittee report (no materials)
	5. Website update (no materials)


	07/16/2009 Meeting Agenda
	Thursday 07/16/2009
	1. General Business
	a. New business/Announcements (no materials)
	b. Pending proposed instructions that have been submitted to the
Supreme Court:
	c. Pending proposed instructions to be filed:
	d. Minutes of March 2009 meeting,
	e. Rosters
	f. 2009-2010 Meeting Schedule (no materials)

	2. Employment law
	a. Sections 448.101 – 448.105, Florida Statutes
	b. Emails
	c. Unlawful retaliation current proposed instructions
(updated from March 2009)
	d. Pretext instruction, Seymour article
	e. Email regarding pretext instruction

	3. Nominating subcommittee report
	a. List of 2008 applicants
	b. Applications from July 2008 meeting materials
	c. Chart of 2008 applicants
	d. Chart of 2009 applicants
	e. Applications from May 2009
	f. List of current committee members by district with terms


	Friday 07/16/2009
	3. Nominating subcommittee report cont’d
	4. Insurance subcommittee report
	a. Email

	5. Juror misconduct
	a. Articles
	b. Emails

	6. Hot topics subcommittee report (no materials)
	7. Commercial instructions update (no materials)
	8. Civil Procedure Rules Committee update
	a. Email
	b. Rule 1.470



	03/05/2009 Meeting Agenda
	Thursday 03/05/2009

	1.
	a.  New business/announcements (no materials)
	b. Pending proposed instructions that have been submitted to the Supreme Court:
	c. Pending proposed instructions noticed for comment
	d. Minutes of October 2008 meeting
	e. Rosters
	f. 2009 Meeting Schedule (no materials)

	2. Products liability
	a. Comments on pending proposal
	b. Majority report responding to comments
	c. Minority report responding to comments

	3. Insurance subcommittee report (no materials)
	4. Ex parte subcommittee report

	Friday 03/06/2009
	5. Employment law
	6. Nominating subcommittee report
	7. Defamation subcommittee report (no materials)
	8. Hot topics subcommittee report (no materials)
	9. Commercial instructions update (Thomas Edwards) (no materials)


	10/23/08 Meeting Agenda
	Thursday 10/23/08
	1.
	a. New business/announcements
	b. Pending proposed instructions
	c. Approval of minutes
	d. Rosters
	e. 2009 Meeting Schedule

	2. Book Reorganization
	3. Employment law
	4. Products liability

	Friday 10/24/08
	5. Negligence
	6. Medical malpractice insurer's bad faith report on pending instruction
	7. Insurance and bad faith subcommittee report on new issues
	8. Professional negligence
	9. Defamation subcommittee report
	10. Hot topics subcommittee report and new business
	11. Website subcommittee report
	Future Meetings


	07/10/08 Meeting Agenda
	Thursday 7/10/08
	1. New business/announcements
	a. Video conference option for subcommittee meetings
	b. Hot topics/new instructions
	c. Approval of minutes
	d. Annoucements
	e. Rosters
	f. Article, Communicating with Juries: How to Draft More Understandable Instructions

	2. Book reorganization and review comments
	3. Employment law
	a. Unlawful retaliation instruction

	4. Miscellaneous subcommittee reports
	a. Website

	5. Nominating
	a. Membership applications
	b. Membership applications chart
	c. Current membership chart

	6. 15-minute preview of products liability

	Friday 7/11/08
	7. Products liability
	a. Subcommittee report
	b. Products liability instructions revised after 02/2008 mtg
	c. Wendy Lumish memorandum to subcommittee
	d. Dick Caldwell memorandum
	e. Lumish/Caldwell minority report

	Future Meetings


	02/21/08 Meeting Agenda
	Tab 1. Administrative Matters
	A. Approval of minutes
	B. Nominating
	C. Current list of subcommittees
	D. Status of proposed instructions
	E. Committee's website
	F. Hot Topics
	G. Future Meetings

	Tab 2. Errors and Omissions
	Tab 3. Plain English Subcommittee
	Tab 4. Employment Law
	Tab 5. False Imprisonment And Malicious Prosecution
	Tab 6. Negligence Actions
	Tab 7. Punitive Damages
	Tab 8. Defamation
	Tab 9. Allen Charge
	Tab 10. Intentional Tort Exception To Workers' Compensation Act
	Tab 11. Reorganization Of Book
	Tab 12. Product Liability
	Tab 13. Insurance
	Tab 14. Model Charge and Verdict Form
	Tab 15. Professional Malpractice
	Tab 16. Spoliation
	Tab 17. Civil Rule 1.985
	Tab 18. Ex-Parte Subcommittee
	Tab 19. Website



	MINUTES
	10/25/2012 Meeting Minutes
	Day 1
	1. GENERAL BUSINESS
	a. Announcements
	b. July 2012 Minutes
	c. Rosters
	d. Meeting Schedule
	e. Pending Proposed Instructions
	f. Instructions Published for Comment But Not Yet Filed

	2. SUBCOMMITTEE UPDATES
	a. Nominating
	b. Hot Topics
	c. Punitive Damages
	d. Tobacco
	e. Model Charges and Verdict Forms
	f. Insurance
	g. Fiduciary Duty
	h. Website Update
	i. Plain Language

	3. NEGLIGENCE SUBCOMMITTEE
	4. PROFESSIONAL MALPRACTICE
	5. RULE 2.451, JUROR USE OF ELECTRONIC DEVICES
	6. PRODUCTS LIABILITY
	a. 403.7 – Strict Liability
	b. 403.15 – Issues on Main Claim


	Day 2
	6. PRODUCT LIABILITY (CONT’D)
	a. 403.7 – Strict Liability (cont’d)
	b. 403.15 – Issues on Main Claim (cont’d)
	c. 403.16 – Crashworthiness
	d. 403.11 – Inference of Product Defect or Negligence
	e. Miscellaneous – 403.13 and 403.14
	f. Errors & Omissions and Consistency Review

	7. FCRA INSTRUCTIONS
	8. MISCELLANEOUS


	Other Meeting Minutes
	07/12/2012 Meeting Minutes
	Day 1
	1. GENERAL BUSINESS
	a. March 2012 Minutes
	b. Whistleblower Instructions
	c. Rosters
	d. Meeting Schedule
	e. Reports to Florida Supreme Court
	f. CD/DVDs

	2. NEGLIGENCE SUBCOMMITTEE
	a. Valcin Instruction
	b. Stuart v. Hertz
	c. Wagner Letter Regarding 401.12b and 501.5a
	d. Fulford’s Letter Regarding Premises Liability

	3. PLAIN ENGLISH
	4. PROFESSIONAL MALPRACTICE
	a. Larry Stewart’s Inquiry
	b. Emergency Medical Services
	c. Kolter Comment on Medical Malpractice Damages on the Verdict Form
	d. Additional Issue

	5. PUNITIVE DAMAGES
	6. SUBCOMMITTE UPDATES
	a. Standard Business and Contract Instructions Update
	b. Website Update
	c. Hot Topics Subcommittee Report – Black Diamond Props. v. Haynes
	d. Legislative Monitoring
	e. Education and Outreach Regarding the New Book


	Day 2
	7. TOBACCO
	8. FIDUCIARY DUTY
	9. PRODUCTS LIABILITY
	10. MODEL CHARGES AND VERDICT FORMS
	11. FLORIDA CIVIL RIGHTS ACT (FCRA) INSTRUCTIONS
	12. MISCELLANEOUS


	03/08/2012 Meeting Minutes
	Day 1
	1. GENERAL BUSINESS
	a. Announcements
	c. October 2011 Meeting Minutes
	c. Pending Proposed Instructions
	d. Rosters
	e. Subcommittees
	f. 2012-2013 Meeting Schedule
	g. Instructions Published for Comment

	2. NEGLIGENCE SUBCOMMITTEE
	a. Valcin Instruction
	b. Chapter Law 2011-215
	c. E&O Revisions to 501.1 and 501.2
	d. Email from Marvin Weinstein on 401.12a-c
	e. Stuart v. Hertz

	3. WRONGFUL DEATH DAMAGES
	4. PREMISES LIABILITY
	5. SUBCOMMITTEE UPDATES
	a. Hot Topics
	b. SJI Business and Contracts Instructions Update
	c. Website Update

	6. FIDUCIARY DUTY

	Day 2
	7. PROFESSIONAL MALPRACTICE
	a. Kolter comment on medical malpractice damages on the verdict form
	b. Fenster comment on 402.4a
	c. Emergency medical treatment
	d. Williams comment on 402.4

	8. NOMINATING SUBCOMMITTEE
	9. MISCELLANEOUS MATTERS


	10/20/2011 Meeting Minutes
	Day 1
	1. GENERAL BUSINESS
	a. Next Meeting – March 8-9, 2011 at Orange County Courthouse in Orlando
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	1(B) - 1 through 6   7/8/04
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	1(B) - 4
	1(B) - 5
	1(B) - 6

	1(B) - 1 through 8   2/19/04
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	1(B) - 6
	1(B) - 7
	1(B) - 8
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	1(B) - 1 through 4   11/14/02
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	1(C) - 9
	1(C) - 10
	1(C) - 11
	1(C) - 12
	1(C) - 13
	1(C) - 14
	1(C) - 15
	1(C) - 16
	1(C) - 17
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	1(C) - 1
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	1(C) - 4

	1(C) - 1 and 2   2/20/03
	1(C) - 1
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	1(C) - 1 and 2   11/9/01
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	1(E) - 1
	1(E) - 2
	1(E) - 3
	1(E) - 4

	1(E) - 1 and 2   7/11/02
	1(E) - 1
	1(E) - 2

	1(E) - 1 through 6   11/9/01
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	1(F) - 30 through 39
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	1(F) - 38 through 40 - HB 145

	1(F) - 1 through 38   2/23/06
	1(F) - 1 through 9
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	1(F) - 20 through 29
	1(F) - 30 through 38

	1(F) - 1 and 2   7/14/05
	1(F) - 1
	1(F) - 2

	1(F) - 1 and 2   7/11/02
	1(F) - 1
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	1(F) - 1
	1(F) - 2
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	2 - 523 through 535   2/20/03
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	3 - 1 through 16   7/12/01
	3 - 1
	3 - 2
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	3 - 4
	3 - 5
	3 - 6
	3 - 7
	3 - 8
	3 - 9
	3 - 10
	3 - 11
	3 - 12
	3 - 13
	3 - 14
	3 - 15
	3 - 16

	3 - 17 through 20   11/9/01
	3 - 17
	3 - 18
	3 - 19
	3 - 20

	3 - 21 through 53   2/22/02
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	3 - 175 through 186   2/23/06
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	4 - 01 through 16 2/23/06
	4 - 1 through 9
	4 - 10 through 16

	4 - 17 through 18 2/15/07
	4 - 19 through 24 10/25/07
	4 - 25 through 32 2/21/08
	4 - 88 through 32 03/05/09
	4 - 24 through 55 07/16/09

	Breach of Contract
	4 - 1 through 16   2/27/98
	4 - 1
	4 - 2
	4 - 3
	4 - 4
	4 - 5
	4 - 6
	4 - 7
	4 - 8
	4 - 9
	4 - 10
	4 - 11
	4 - 12
	4 - 13
	4 - 14
	4 - 15
	4 - 16

	4 - 17 through 56   7/10/98
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	4 - 110
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	False Imprisonment And Malicious Prosecutions
	5 - 1 through 8   2/17/05
	5 - 9 through 118   7/14/05
	5 - 9
	5 - 10 through 19
	5 - 20 through 29
	5 - 30 through 39
	5 - 40 through 49
	5 - 50 through 59
	5 - 60 through 69
	5 - 70 through 79
	5 - 80 through 89
	5 - 90 through 99
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	5 - 205 through 209
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	5 - 6
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	5 - 33
	5 - 34
	5 - 35
	5 - 36
	5 - 37
	5 - 38
	5 - 39
	5 - 40
	5 - 41
	5 - 42
	5 - 43
	5 - 44
	5 - 45
	5 - 46
	5 - 47

	5 - 49 through 81   7/21/00
	5 - 49
	5 - 50
	5 - 51
	5 - 52
	5 - 53
	5 - 54
	5 - 55
	5 - 56
	5 - 57
	5 - 58
	5 - 59
	5 - 60
	5 - 61
	5 - 62
	5 - 63
	5 - 64
	5 - 65
	5 - 66
	5 - 67
	5 - 68
	5 - 69
	5 - 70
	5 - 71
	5 - 72
	5 - 73
	5 - 74
	5 - 75
	5 - 76
	5 - 77
	5 - 78
	5 - 79
	5 - 80
	5 - 81

	5 - 83 through 84   2/16/01
	5 - 83
	5 - 84



	Tab 6   Slip And Fall Actions / Negligence Actions
	6 - 1 through 19   2/22/02
	6 - 1
	6 - 2
	6 - 3
	6 - 4 
	6 - 5
	6 - 6
	6 - 7
	6 - 8
	6 - 9
	6 - 10
	6 - 11
	6 - 12
	6 - 13
	6 - 14
	6 - 15
	6 - 16
	6 - 17
	6 - 18
	6 - 19

	6 - 21 through 26   7/11/02
	6 - 21
	6 - 22
	6 - 23
	6 - 24
	6 - 25
	6 - 26

	6 - 27 through 42   11/13/03
	6 - 27 through 29
	6 - 30 through 39
	6 - 40 through 42

	6 - 43 through 46   10/21/04
	6 - 47 through 54   2/17/05
	6 - 55 through 76   7/14/05
	6 - 55 through 59
	6 - 60 through 69
	6 - 70 through 76

	6 - 77 and 78   2/23/06
	6 - 79 and 80   7/13/06
	6 - 81 and 84   11/2/06
	6 - 85 and 86   2/15/07
	6 - 87 through 90   7/12/07
	6 - 91 through 94   10/25/07
	6 - 95 through 98   2/21/08

	Tab 7   Punitive Damages
	7 - 1 through 34   10/15/99
	7 - 1
	7 - 2
	7 - 3
	7 - 4
	7 - 5
	7 - 6
	7 - 7
	7 - 8
	7 - 9
	7 - 10
	7 - 11
	7 - 12
	7 - 13
	7 - 14
	7 - 15
	7 - 16
	7 - 17
	7 - 18
	7 - 19
	7 - 20
	7 - 21
	7 - 22
	7 - 23
	7 - 24
	7 - 25
	7 - 26
	7 - 27
	7 - 28
	7 - 29
	7 - 30
	7 - 31
	7 - 32
	7 - 33
	7 - 34

	7 - 35 through 42   7/12/01
	7 - 35
	7 - 36
	7 - 37
	7 - 38
	7 - 39
	7 - 40
	7 - 41
	7 - 42

	7 - 43 through 112   11/9/01
	7 - 43
	7 - 44
	7 - 45
	7 - 46
	7 - 47
	7 - 48
	7 - 49
	7 - 50
	7 - 51
	7 - 52
	7 - 53
	7 - 54
	7 - 55
	7 - 56
	7 - 57
	7 - 58
	7 - 59
	7 - 60
	7 - 61
	7 - 62
	7 - 63
	7 - 64
	7 - 65
	7 - 65
	7 - 67
	7 - 68
	7 - 69
	7 - 70
	7 - 71
	7 - 72
	7 - 73
	7 - 74
	7 - 75
	7 - 76
	7 - 77
	7 - 78
	7 - 79
	7 - 80
	7 - 81
	7 - 82
	7 - 83
	7 - 84
	7 - 85
	7 - 86
	7 - 87
	7 - 88
	7 - 89
	7 - 90
	7 - 91
	7 - 92
	7 - 93
	7 - 94
	7 - 95
	7 - 96
	7 - 97
	7 - 98
	7 - 99
	7 - 100
	7 - 101
	7 - 102
	7 - 103
	7 - 104
	7 - 105
	7 - 106
	7 - 107
	7 - 108
	7 - 109
	7 - 110
	7 - 111
	7 - 112

	7 - 113 through 147   2/22/02
	7 - 113
	7 - 114
	7 - 115
	7 - 116
	7 - 117
	7 - 118
	7 - 119
	7 - 120
	7 - 121
	7 - 122
	7 - 123
	7 - 124
	7 - 125
	7 - 126
	7 - 127
	7 - 128
	7 - 129
	7 - 130
	7 - 131
	7 - 132
	7 - 133
	7 - 134
	7 - 135
	7 - 136
	7 - 137
	7 - 138
	7 - 139
	7 - 140
	7 - 141
	7 - 142
	7 - 143
	7 - 144
	7 - 145
	7 - 146
	7 - 147

	7 - 149 through 154   7/11/02
	7 - 149
	7 - 150
	7 - 151
	7 - 152
	7 - 153
	7 - 154

	7 - 155 through 176    11/14/02
	7 - 155 through 159
	7 - 160 through 169
	7 - 170 through 176

	7 - 183 through 230   2/20/03
	7 - 183 through 189
	7 - 190 through 199
	7 - 200 through 209
	7 - 210 through 219
	7 - 220 through 230

	7 - 231 through 346   7/10/03
	7 - 231 through 239
	7 - 240 through 249
	7 - 250 through 259
	7 - 260 through 269
	7 - 270 through 279
	7 - 280 through 289
	7 - 290 through 299
	7 - 300 through 309
	7 - 310 through 319
	7 - 320 through 329
	7 - 330 through 339
	7 - 340 through 346

	7 - 347 through 404   11/13/03
	7 - 347 through 349
	7 - 350 through 359
	7 - 360 through 369
	7 - 370 through 379
	7 - 380 through 389
	7 - 390 through 399
	7 - 400 through 404

	7 - 405 through 458   2/19/04
	7 - 405 through 409
	7 - 410 through 419
	7 - 420 through 429
	7 - 430 through 439
	7 - 440 through 449
	7 - 450 through 458

	7 - 459 through 522   7/8/04
	7 - 459
	7 - 460 through 469
	7 - 470 through 479
	7 - 480 through 489
	7 - 490 through 499
	7 - 500 through 509
	7 - 510 through 519
	7 - 520 through 522

	7 - 523 through 634   7/8/04
	7 - 523 through 529
	7 - 530 through 539
	7 - 540 through 549
	7 - 550 through 559
	7 - 560 through 569
	7 - 570 through 579
	7 - 580 through 589
	7 - 590 through 599
	7 - 600 through 609
	7 - 610 through 619
	7 - 620 through 629
	7 - 630 through 634

	7 - 635 through 638   2/23/06
	7 - 639 through 646   7/13/06
	7 - 647 through 680   2/15/07
	7 - 681 through 696   10/25/07

	Tab 8   (Multiple)
	Defamation (No material)
	Believability of witnesses
	8 - 1 through 14   11/3/05
	8 - 1 through 9
	8 - 10 through 14

	8 - 15 and 16   2/23/06
	8 - 19 through 24   7/13/06

	11th Circuit Pattern Jury Instructions
	8 - 1 and 2   2/22/02
	8 - 1
	8 - 2

	8 - 3 through 74   11/14/02
	8 - 3 through 9
	8 - 10 through 19
	8 - 20 through 29
	8 - 30 through 39
	8 - 40 through 49
	8 - 50 through 59
	8 - 60 through 69
	8 - 70 through 74



	Tab 9   (Multiple)
	Allen Charge
	9 - 1 through 16   7/13/06
	9 - 17 through 22   11/2/06
	9 - 23 and 24   2/15/07
	9 - 25 and 26   2/21/08

	Nursing Home Instructions
	9 - 1 through 20   7/11/02
	9 - 1 through 9
	9 - 10 through 20

	9 - 21 through 30   2/20/03
	9 - 31 through 40   7/10/03
	9 - 41 through 50   11/13/03
	9 - 51 through 104   7/14/05
	9 - 51 through 59
	9 - 60 through 69
	9 - 70 through 79
	9 - 80 through 89
	9 - 90 through 99
	9 - 100 through 104


	Loss of Consortium - Indirect Economic Loss
	9 - 1 through 4   10/25/96
	9 - 5 through 18   2/28/97
	9 - 5 through 9
	9 - 10 through 18

	9 - 19 through 38   7/11/97
	9 - 19
	9 - 20 through 29
	9 - 30 through 38

	9 - 39 through 66   2/27/98
	9 - 39
	9 - 40 through 49
	9 - 50 through 59
	9 - 60 through 66

	9 - 67 through 78   7/10/98
	9 - 67 through 69
	9 - 70 through 78

	9 - 79 through 87   9/25/98
	9 - 88 through 99   2/19/99
	9 - 88 through 89
	9 - 90 through 99

	9 - 100 through 103   7/9/99
	9 - 105 through 126   7/21/00
	9 - 105
	9 - 106
	9 - 107
	9 - 108
	9 - 109
	9 - 110
	9 - 111
	9 - 112
	9 - 113
	9 - 114

	9 - 115 through 118   2/16/01
	9 - 119 through 124   2/18/00
	9 - 125 and 126   7/21/00


	Tab 10   (Multiple)
	Intentional Tort Exception to Workers' Compensation Act
	10 - 1 through 6   7/13/06
	10 - 7 through 12   7/12/07
	10 - 13 through 20   2/21/08

	Translators
	10 - 1 through 26   2/17/05
	10 - 1 through 9
	10 - 10 through 19
	10 - 20 through 26

	10 - 27 through 32   7/14/05
	10 - 27 through 29
	10 - 30 through 32

	10 - 33 through 52   11/3/05
	10 - 33 through 39
	10 - 40 through 49
	10 - 50 through 52

	10 - 53 through 64   2/23/06
	10 - 53 through 59
	10 - 60 through 64


	Jury Innovations
	10 - 1 through 22   2/19/04
	10 - 1 through 9
	10 - 10 through 19
	10 - 20 through 22

	10 - 23 through 54   7/8/04
	10 - 23 through 29
	10 - 30 through 39
	10 - 40 through 49
	10 - 50 through 54

	10 - 55 through 90   10/21/04
	10 - 55 through 59
	10 - 60 through 69
	10 - 70 through 79
	10 - 80 through 89
	10 - 90

	10(A) - 1 through 4   7/8/04
	10(B) - 5 through 8   7/8/04
	10(B) - 1 through 4   2/19/04
	10(C) - 5 through 10   7/8/04
	10(C) - 1 through 4   2/19/04
	10(D) - 1 through 6   2/19/04

	Spoliation
	10 - 1 through 6   2/20/03
	10 - 1
	10 - 2
	10 - 3
	10 - 4
	10 - 5
	10 - 6


	Misrepresentation
	10 - 1 through 4   7/11/97
	10 - 1
	10 - 2
	10 - 3
	10 - 4

	10 - 5 through 96   10/24/97
	10 - 5
	10 - 6
	10 - 7
	10 - 8
	10 - 9
	10 - 10
	10 - 11
	10 - 12
	10 - 13
	10 - 14
	10 - 15
	10 - 16
	10 - 17
	10 - 18
	10 - 19
	10 - 20
	10 - 21
	10 - 22
	10 - 23
	10 - 24
	10 - 25
	10 - 26
	10 - 27
	10 - 28
	10 - 29
	10 - 30
	10 - 31
	10 - 32
	10 - 33
	10 - 34
	10 - 35
	10 - 36
	10 - 37
	10 - 38
	10 - 39
	10 - 40
	10 - 41
	10 - 42
	10 - 43
	10 - 44
	10 - 45
	10 - 46
	10 - 47
	10 - 48
	10 - 49
	10 - 50
	10 - 51
	10 - 52
	10 - 53
	10 - 54
	10 - 55
	10 - 56
	10 - 57
	10 - 58
	10 - 59
	10 - 60
	10 - 61
	10 - 62
	10 - 63
	10 - 64
	10 - 65
	10 - 66
	10 - 67
	10 - 68
	10 - 69
	10 - 70
	10 - 71
	10 - 72
	10 - 73
	10 - 74
	10 - 75
	10 - 76
	10 - 77
	10 - 78
	10 - 79
	10 - 80
	10 - 81
	10 - 82
	10 - 83
	10 - 84
	10 - 85
	10 - 86
	10 - 87
	10 - 88
	10 - 89
	10 - 90
	10 - 91
	10 - 92
	10 - 93
	10 - 94
	10 - 95
	10 - 96

	10 - 97 through 118   2/27/98
	10 - 97
	10 - 98
	10 - 99
	10 - 100
	10 - 101
	10 - 102
	10 - 103
	10 - 104
	10 - 105
	10 - 106
	10 - 107
	10 - 108
	10 - 109
	10 - 110
	10 - 111
	10 - 112
	10 - 113
	10 - 114
	10 - 115
	10 - 116
	10 - 117
	10 - 118

	10 - 119 and 120   7/10/98
	10 - 119
	10 - 120

	10 - 121 through 126   9/25/98
	10 - 121
	10 - 122
	10 - 123
	10 - 124
	10 - 125
	10 - 126

	10 - 127 through 136   2/19/99
	10 - 127
	10 - 128
	10 - 129
	10 - 130
	10 - 131
	10 - 132
	10 - 133
	10 - 134
	10 - 135
	10 - 136

	10 - 137 through 143   7/9/99
	10 - 137
	10 - 138
	10 - 139
	10 - 140
	10 - 141
	10 - 142
	10 - 143

	10 - 145 and 146   10/15/99
	10 - 145
	10 - 146

	10 - 147 through 148   Not dated
	10 - 147
	10 - 148

	10 - 149 through 158   7/21/00
	10 - 149
	10 - 150
	10 - 151
	10 - 152
	10 - 153
	10 - 154
	10 - 155
	10 - 156
	10 - 157
	10 - 158

	10 - 159 through 164   Not dated
	10 - 159
	10 - 160
	10 - 161
	10 - 162
	10 - 163
	10 - 164

	10 - 165 through 170   2/16/01
	10 - 165
	10 - 166
	10 - 167
	10 - 168
	10 - 169
	10 - 170

	10 - 171 through 174   7/12/01
	10 - 171
	10 - 172
	10 - 173
	10 - 174

	10 - 175 through 180   11/9/01
	10 - 175
	10 - 176
	10 - 177
	10 - 178
	10 - 179
	10 - 180

	10 - 181 through 186   2/22/02
	10 - 181
	10 - 182
	10 - 183
	10 - 184
	10 - 185
	10 - 186



	Tab 11   (Multiple)
	Reorganization of Book Committee
	11 - 1 through 4   2/17/05
	11 - 5 through 10   2/23/06
	11 - 11 through 86   7/13/06
	11 - 11 through 19
	11 - 20 through 29
	11 - 30 through 39
	11 - 40 through 49
	11 - 50 through 59
	11 - 60 through 69
	11 - 70 through 79
	11 - 80 through 86

	11 - 87 through 92   11/2/06
	11 - 93 through 100   2/15/07
	11 - 101 through 196   7/12/07
	11 - 101 through 109
	11 - 110 through 119
	11 - 120 through 129
	11 - 130 through 139
	11 - 140 through 149
	11 - 150 through 159
	11 - 160 through 169
	11 - 170 through 179
	11 - 180 through 189
	11 - 190 through 196

	11 - 197 through 200   10/25/07
	11 - 201 through 534   10/25/07 - Revised manual
	11 - 535 through 1006   2/21/08

	Mitigation Of Damages
	11 - 1 through 4   7/10/03

	Gross v. Lyons
	11 - 1 through 43   7/21/00
	11 - 1
	11 - 2
	11 - 3
	11 - 4
	11 - 5
	11 - 6
	11 - 7
	11 - 8
	11 - 9
	11 - 10
	11 - 11
	11 - 12
	11 - 13
	11 - 14
	11 - 15
	11 - 16
	11 - 17
	11 - 18
	11 - 19
	11 - 20
	11 - 21
	11 - 22
	11 - 23
	11 - 24
	11 - 25
	11 - 26
	11 - 27
	11 - 28
	11 - 29
	11 - 30
	11 - 31
	11 - 32
	11 - 33
	11 - 34
	11 - 35
	11 - 36
	11 - 37
	11 - 38
	11 - 39
	11 - 40
	11 - 41
	11 - 42
	11 - 43

	11 - 45 through 49   10/20/00
	11 - 45
	11 - 46
	11 - 47
	11 - 48
	11 - 49

	11 - 51 through 54   7/12/01
	11 - 51
	11 - 52
	11 - 53
	11 - 54

	11 - 55 through 62   11/9/01
	11 - 55
	11 - 56
	11 - 57
	11 - 58
	11 - 59
	11 - 60
	11 - 61
	11 - 62

	11 - 63 through 82   2/22/02
	11 - 63
	11 - 64
	11 - 65
	11 - 66
	11 - 67
	11 - 68
	11 - 69
	11 - 70
	11 - 71
	11 - 72
	11 - 73
	11 - 74
	11 - 75
	11 - 76
	11 - 77
	11 - 78
	11 - 79
	11 - 80
	11 - 81
	11 - 82



	Tab 12   Product Liability
	12 - 1   7/12/01
	12 - 1

	12 - 2 through 44   Not dated
	12 - 2
	12 - 3
	12 - 4
	12 - 5
	12 - 6
	12 - 7
	12 - 8
	12 - 9
	12 - 10
	12 - 11
	12 - 12
	12 - 13
	12 - 14
	12 - 15
	12 - 16
	12 - 17
	12 - 18
	12 - 19
	12 - 20
	12 - 21
	12 - 22
	12 - 23
	12 - 24
	12 - 25
	12 - 26
	12 - 27
	12 - 28
	12 - 29
	12 - 30
	12 - 31
	12 - 32
	12 - 33
	12 - 34
	12 - 35
	12 - 36
	12 - 37
	12 - 38
	12 - 39
	12 - 40
	12 - 41
	12 - 42
	12 - 43
	12 - 44

	12 - 3 through 42   11/9/01
	12 - 3
	12 - 4
	12 - 5
	12 - 6
	12 - 7
	12 - 8
	12 - 9
	12 - 10
	12 - 11
	12 - 12
	12 - 13
	12 - 14
	12 - 15
	12 - 16
	12 - 17
	12 - 18
	12 - 19
	12 - 20
	12 - 21
	12 - 22
	12 - 23
	12 - 24
	12 - 25
	12 - 26
	12 - 27
	12 - 28
	12 - 29
	12 - 30
	12 - 31
	12 - 32
	12 - 33
	12 - 34
	12 - 35
	12 - 36
	12 - 37
	12 - 38
	12 - 39
	12 - 40
	12 - 41
	12 - 42

	12 - 25 through 38   2/22/02
	12 - 25
	12 - 26
	12 - 27
	12 - 28
	12 - 29
	12 - 30
	12 - 31
	12 - 32
	12 - 33
	12 - 34
	12 - 35
	12 - 36
	12 - 37
	12 - 38

	12 - 57 through 60   7/11/02
	12 - 57
	12 - 58
	12 - 59
	12 - 60

	12 - 61 through 88   11/14/02
	12 - 61 through 69
	12 - 70 through 79
	12 - 80 through 88

	12 - 89 through 138   2/20/03
	12 - 89
	12 - 90 through 99
	12 - 100 through 109
	12 - 110 through 119
	12 - 120 through 129
	12 - 130 through 138

	12 - 139 through 188   7/10/03
	12 - 139
	12 - 140 through 149
	12 - 150 through 159
	12 - 160 through 169
	12 - 170 through 179
	12 - 180 through 188

	12 - 189 through 194   11/13/03
	12 - 195 through 218   2/23/06
	12 - 195 through 199
	12 - 200 through 209
	12 - 210 through 218

	12 - 219 and 220   7/13/06
	12 - 221 through 292   2/21/08
	12 - 293 through 380   2/21/08 Color coded material from Judge Bailey)
	12 - 381 and 382   2/21/08

	Tab 13   (Multiple)
	Insurance
	13 - 1   11/2/06
	13 - 2 through 26   7/12/07
	13 - 27 and 28   10/25/07
	13 - 29 and 30   2/21/08

	County Court Instructions
	13 - 1 through 70   11/13/03
	13 - 1 through 9
	13 - 10 through 19
	13 - 20 through 29
	13 - 30 through 39
	13 - 40 through 49
	13 - 50 through 59
	13 - 60 through 69
	13 - 70

	13 - 71 through 78   2/19/04
	13 - 79 through 84   7/8/04
	13 - 85 through 98   10/21/04
	13 - 85 through 89
	13 - 90 through 99

	13 - 99 through 104   2/17/05
	13 - 105 through 136   11/3/05
	13 - 105 through 109
	13 - 110 through 119
	13 - 120 through 129
	13 - 130 through 136

	13 - 137 through 190   2/23/06
	13 - 137 through 139
	13 - 140 through 149
	13 - 150 through 159
	13 - 160 through 169
	13 - 170 through 179
	13 - 180 through 189
	13 - 190


	Vacarious Liability - 3.3(a) Aurback v. Gallina
	13 - 7 through 14   7/21/00
	13 - 7
	13 - 8
	13 - 9
	13 - 10
	13 - 11
	13 - 12
	13 - 13
	13 - 14

	13 - 15 through 26   2/16/01
	13 - 15
	13 - 16
	13 - 17
	13 - 18
	13 - 19
	13 - 20
	13 - 21
	13 - 22
	13 - 23
	13 - 24
	13 - 25
	13 - 26



	Tab 14   Model Charge and Verdict Form
	FKA: Motor Vehicle No-Fault Theshold Instruction and Verdict Form
	14 - 1 through 16   2/22/02
	14 - 1 through 9
	14 - 10 through 16

	14 - 17 and 18   7/10/03
	14 - 19 through 22   11/13/03
	14 - 23 through 26   2/17/05

	Tab 15   (Multiple)
	Medical Malpractice
	15 - 1 through 12   11/3/05
	15 - 1 through 9
	15 - 10 through 12

	15 - 13 through 50   7/13/06
	15 - 13 through 19
	15 - 20 through 29
	15 - 30 through 39
	15 - 40 through 50

	15 - 51 through 72   11/2/06
	15 - 51 through 59
	15 - 60 through 69
	15 - 70 through 72

	15 - 73 through 98   2/15/07

	Preliminary Instruction
	15 - 1 through 6   2/22/02
	15 - 1
	15 - 2
	15 - 3
	15 - 4
	15 - 5
	15 - 6

	15 - 13 through 16   11/14/02
	15 - 13
	15 - 14
	15 - 15
	15 - 16

	15 - 17 through 22   2/20/03
	15 - 17
	15 - 18
	15 - 19
	15 - 20
	15 - 21
	15 - 22

	15 - 23 through 44   7/10/03
	15 - 23 through 29
	15 - 30 through 39
	15 - 40 through 44

	15 - 45 and 46   2/19/04
	15 - 47 through 52   7/8/04


	Tab 16   Spoliation
	16 - 1 through 8   2/15/07

	Tab 17  Civil Rule 1.985
	17 - 1 through 4   2/21/08

	Tab 18   Ex-Parte Subcommittee
	18 - 1 through 6 (New)

	Tab 19   Website
	19 - 1 through 4   2/21/08

	Applications for Appointment - October 2004
	Materials by Subcommittee
	Standing Subcommittees
	Florida Supreme Court Filing (No material)
	Hot Topics and Case Law (No material)
	Legislative Implementation (No material)
	Errors and Omissions
	Plain Language
	Nominating

	Project Subcommittees
	Allen Charge
	Chapter 400 - Nursing Home Instruction
	Civil Rule 1.985
	Contribution Among Tortfeasors
	County Court Instructions
	Curative Instructions
	Defamation
	Employment Law
	7/10/2008

	E-Publication
	Ex-Parte Subcommittee
	False Imprisonment and Malicious Prosecution
	Insurance
	Intentional Tort Exception to Workers' Compensation Act
	Model Charge and Verdict Form
	Negligence Actions
	Product Liability
	7/10/2008

	Professional Malpractice
	Punitive Damages
	Reorganization of Book
	7/10/2008

	Spoliation
	Translators
	Website

	Inactive Subcommittees
	Believability of Witness
	Breach of Contract
	11th Circuit Pattern Jury Instructions
	Gross v. Lyons
	Jury Innovations
	Loss of Consortium
	Misrepresentation
	Mitigation of Damages
	Model Verdict Form For Apportionment
	Stipulation Facts And Admissions
	Spoliation
	Vicarious Liability - 3.3(a) Aurbach v. Gallina







	2013 03 07 Meeting Materials
	FLORIDA STANDARD JURY INSTRUCTIONS IN CIVIL CASES
	AGENDAS
	03/07/2013 Meeting Agenda
	Thursday, March 7, 2013
	1. General Business
	a. Announcements
	b. Pending proposed instructions
	d. Minutes of October 2012 meeting
	e. Rosters
	f. 2012-2013 Meeting Schedule
	g. Instructions published for comment but not yet filed
	h. New instructions? FDUPTA

	2. Products Liability - Rebecca Mercier Vargas
	3. Professional Malpractice - Neal Roth
	4. Fiduciary Duty - Neal Roth Pages
	5. Negligence Subcommittee - Elizabeth Russo
	6. Punitive Damages - Joe Lang
	7. Subcommittee updates

	Friday, March 8, 2013
	8. FCRA Instructions - Judge LaRose and Cynthia Sass
	9. Model Charges and Verdict Forms - Dedee Costello and Ross McCloy
	10. Nominating Subcommittee - Joe Lang

	Future Meetings

	Other Meeting Agendas
	10/25/2012 Meeting Agenda
	Thursday, October 25, 2012
	1. General Business
	a. Announcements
	b. Pending proposed instructions:
	d. Minutes of July 2012 meeting
	e. Rosters
	f. 2012-2013 Meeting Schedule
	g. Instructions published for comment but not yet filed:

	2. Negligence Subcommittee -  Elizabeth Russo
	3. Professional Malpractice - Neal Roth
	4. Rule 2.451, Juror Use of Electronic Devices
	5. Punitive Damages - Joe Lang 
	6. Insurance - Karen Barnett, New PIP statute
	7. Subcommittee updates
	a. SJI Business and Contracts Instructions Update - Rebecca Vargas
	b. Hot topics subcommittee report - Joe Lang
	c. Website update - Rebecca Vargas
	d. Education and outreach regarding new book - James Barton
	e. Tobacco update - Tyrie Boyer

	8. Fiduciary Duty - Neal Roth

	Friday, October 26, 2012
	9. FCRA Instructions - Judge LaRose and Cynthia Sass
	10. Model Charges and Verdict Forms - Dedee Costello and Ross McCloy
	11. Products Liability - Vargas

	Future Meetings

	07/12/2012 Meeting Agenda
	Thursday, July 12, 2012
	1. General Business
	a. Announcements
	b. Pending proposed instructions:
Whistleblower
	d. Minutes of March 2012 meeting
	e. Rosters
	Current membership list
	Subcommittee list

	f. 2012-2013 Meeting Schedule
	g. Instructions published for comment:

	2. Negligence Subcommittee-Elizabeth Russo
	3. Professional Malpractice-Neal Roth
	4. Plain English-Ralph Artigliere 801.4
	5. Punitive Damages-Joe Lang
	6. Subcommittee updates
	a. SJI Business and Contracts Instructions Update-Rebecca Vargas
	b. Hot topics subcommittee report-Joe Lang,
	c. Website update-Rebecca Vargas
	d. Education and outreach regarding new book-James Barton


	Friday, July 13, 2012
	7. Fiduciary Duty-Neal Roth
	8. FCRA Instructions-Judge LaRose and Cynthia Sass
	9. Tobacco-Boyer
	10. Model Charges and Verdict Forms-Ross McCloy
	11. Products Liability-Vargas


	03/08/2012 Meeting Agenda
	Thursday, March 8, 2012
	1. General Business
	a. Announcements
	b. Pending proposed instructions:
Products liability, Whistleblower
	d. Minutes of October 2011 meeting
	Untitled
	e. Rosters
	Current membership list
	Subcommittee list

	f. 2012-2013 Meeting Schedule
	g. Instructions published for comment:

	2. Negligence Subcommittee-Elizabeth Russo
	3. Wrongful Death Damages-Louis Rosenbloum
	4. Premises Liability-Judge Barton
	5. Subcommittee updates
	a. SJI Business and Contracts Instructions Update-Rebecca Vargas
	b. Hot topics subcommittee report-Joe Lang
	c. Website update-Rebecca Vargas
	d. Education and outreach regarding new book-James Barton


	Friday, March 9, 2012
	6. Professional Malpractice-Neal Roth Subcommittee memos
	a. Kolter comment on medical malpractice damages on the verdict form
	b. Green comment on 402.16, emergency medical treatment
	c. Fenster comment on 402.4a
	d. Williams comment on 402.4
	e. Emergency Medical Services, Review emergency medical services
instruction in light of Public Heal
th Trust of Miami-Dade County v. Rolle

	7. Fiduciary Duty-Neal Roth
	8. Nominating subcommittee-Joe Lang


	10/20/2011 Meeting Agenda
	Thursday 10/20/2011
	1. General Business
	a. Announcements
	b. New business: Medical malpractice damages on the verdict form
	c. Pending proposed instructions:
	d. Minutes of July 2011 meeting
	e. Rosters
	f. 2011-2012 Meeting Schedule
	g. Instructions published for comment:

	2. Pro se Parties – Rebecca Vargas
	3. Negligence Subcommittee — Jennifer Bailey
	a.Valcin instruction – Cynthia Sass
	b. Chapter Law 2011-215
	c. E & O revisions to 401.22a, 501.1, and 501.2

	4. Plain Language — Rebecca Vargas

	Friday 10/21/2011
	5. Uninsured Motorist Instruction — Tom Edwards
	6. Emergency Medical Services — Tom Edwards
	7. Fiduciary Duty — Neal Roth
	8. FCRA — Judge LaRose and Cynthia Sass
	9. Subcommittee updates
	a. SJI Business and Contracts Instructions Update — Rebecca Vargas
	b. Hot topics subcommittee report — Joe Lang
	c. Website update — Rebecca Vargas
	d. Education and outreach regarding new book — James Barton



	07/14/2011 Meeting Agenda
	Thursday 07/14/2011
	1. General Business
	a. Announcements/New business, Rust letter
	b. Pending proposed instructions:
Products liability, Whistleblower
	d. Minutes of February 2011 meeting
	e. Rosters
	Current membership list
	Subcommittee list

	f. 2011 Meeting Schedule

	2. Nominating Subcommittee - Joe Lang
	3. Pro se Parties - Ralph Artigliere
	4. Read back of testimony - James Barton
	5. Spoliation - Cynthia Sass
	5. Wrongful Death Damages - Louis Rosenbloum
	6. Uninsured Motorist Instruction -Tom Edwards
	7. Emergency Medical Services - Tom Edwards, (note on use)

	Friday 07/15/2011
	8. Negligence Subcommittee - Jennifer Bailey
	a. Concurring and Intervening Cause, Stuart v. Hertz - Louis
Rosenbloum
	b. Premises Liability (Asher v. Walmart Stores, Inc., slip and fall) - Louis
Rosenbloum
	c. Wald v. Grainger, James Barton

	9. Fiduciary Duty - Neal Roth
	10. Errors and Omissions, Miscellaneous SJI Corrections - Rebecca Vargas
	11. Subcommittee updates
	a. SJI Business and Contracts Instructions Update - Rebecca Vargas
	b. Hot topics subcommittee report - Joe Lang
	c. Website update - Rebecca Vargas
	d. Education and outreach regarding new book - James Barton
	e. Model charges and verdict forms - James Barton
	d. Letter from Judge Fine on closing instructions, James Barton



	02/10/2011 Meeting Agenda
	Thursday 02/10/2011
	1. General Business
	a. New business/Announcements (no materials)
	b. Introduction of new committee members and reporter
	c. Pending proposed instructions that have been submitted to the
Supreme Court:
	d. Minutes of October 2010 meeting
	e. Rosters
	f. 2011 Meeting Schedule

	2. Employment Law – James Barton
	3. Pro se Parties – Gerald Bagley
	4. Read back of testimony – James Barton
	5. Uninsured Motorist Instruction — Tom Edwards (note on use), no
materials
	6. Emergency Medical Services — Tom Edwards
	7. Subcommittee updates
	a. Civil Procedure Rules Committee update — Jodi Jennings, no materials
	b. SJI Business and Contracts Instructions Update — Robert Austin, no
materials
	c. Hot topics subcommittee report — Joe Lang, no materials
	d. Website update — Rebecca Vargas


	Friday 02/11/2011
	8. Negligence Subcommittee — Jennifer Bailey
	a. Concurring and Intervening Cause, Stuart v. Hertz – Elizabeth Russo
	b. Spoliation – Cynthia Sass
	c. Asher v. Walmart Stores, Inc. – Louis Rosenbloum, no materials
	d. Slip and fall statute – Louis Rosenbloum, no materials

	9. Fiduciary Duty — Neal Roth, Breach of Fiduciary Duty, no materials
	10. Miscellaneous SJI Corrections — Tracy Gunn
	11. Education and outreach regarding new book — James Barton, no
materials


	10/21/2010 Meeting Agenda
	Thursday 10/21/2010
	1. General Business
	a. New business/Announcements (no materials)
	b. New committee reporter
	c. Pending proposed instructions that have been submitted to the
Supreme Court:
	d. Minutes of July 2010 meeting
	e. Rosters
	f. 2011 Meeting Schedule

	2. Negligence Subcommittee - Jennifer Bailey
	a. Concurring and Intervening Cause, Stuart v. Hertz
	b. Wrongful death damages 502.2 discussion, Tracy Gunn

	3. Fiduciary Duty - Neal Roth
	4. Miscellaneous SJI Corrections - Tracy Gunn
	5. Read back of testimony, James Barton
	6. Civil Procedure Rules Committee update - (no materials)
	7. SJI Business and Contracts Instructions Update - (no materials)

	Friday 10/22/2010
	8. Spoliation - Cynthia Sass
	9. Employment Law Update - James Barton
	10. Pro se Parties - Gerald Bagley
	11. Uninsured Motorist Instruction - Tom Edwards
	Emergency Medical Services

	12. Education and outreach regarding new book - James Barton (no
materials)
	13. Hot topics subcommittee report - Joe Lang
	14. Website update - Rebecca Vargas


	07/08/2010 Meeting Agenda

	Thursday 07/08/2010
	1. General Business
	a. New business/Announcements (no materials)
	b. Pending proposed instructions that have been submitted to the
Supreme Court:
	c. Minutes of March 2010 meeting
	d. Rosters
	e. 2010-2011 Meeting Schedule

	2. Negligence Subcommittee — Jennifer Bailey
	3. Insurance Law – Jeff Fulford/Tom Edwards
	a. Bad faith instructions
	b. Uninsured motorist instructions

	4. SJI Business and Contracts Instructions Update — (no materials)
	5. Civil Procedure Rules Committee update — Ralph Artigliere (no
materials)

	Friday 07/09/2010
	6. Employment Law – James Barton
	a. Current proposed instructions on unlawful retaliation
	b. Selected materials from prior meetings

	7. Emergency Medical Treatment — Tom Edwards
	8. Education and outreach regarding new book — Ralph Artigliere
	9. Hot topics subcommittee report — Joe Lang (no materials)
	10. Website update — Rebecca Vargas (no materials)


	03/04/2010 Meeting Agenda
	Thursday 03/04/2010
	1. General Business
	a. New business/Announcements (no materials)
	b. Pending proposed instructions that have been submitted to the
Supreme Court:
	d. Minutes of October 2009 meeting
	e. Rosters
	f. 2010-2011 Meeting Schedule

	2. Employment Law - James Barton
	a. Current proposed instructions on unlawful retaliation
	b. Larry Stewart comments
	c. Cynthia Sass comments

	3. Insurance Law - Jeff Fulford/Tom Edwards
	a. Bad faith instructions
	b. Uninsured motorist instructions

	4. SJI Business and Contracts Instructions Update - James Barton and Jodi Jennings (no materials)
	5. Civil Procedure Rules Committee update - Ralph Artigliere
	6. USF jury instruction research issue- James Barton (no materials)

	Friday 03/05/2010
	7. Emergency Medical Treatment - Tom Edwards
	8. Education and outreach regarding new book - Ralph Artigliere (no materials)
	9. Hot topics subcommittee report - Joe Lang (no materials)
	10. Website update - Jodi Jennings (no materials)


	10/15/2009 Meeting Agenda
	Thursday 10/15/2009
	1. General Business
	a. New business/Welcome new members/Announcements (no materials)
	b. Pending proposed instructions that have been submitted to the
Supreme Court:
	c. Pending proposed instructions noticed for comment
	d. Minutes of July 2009 meeting
	e. Rosters
	f. 2010-2011 Meeting Schedule (no materials)

	2. Juror Use of Technology
	a. Referral letter from Justice Lewis,
	b. Articles
	c. Instructions from other states
	d. Initial proposals
	e. Draft instructions and corresponding emails (this detailed work product
is summarized in the sub
committee report)
	f. Subcommittee report


	Friday 10/16/2009
	2. Juror Use of Technology
	3. Employment Law
	a. Case law on duty to mitigate determination of front pay
	b. Research on permissive inference pretext instruction
	c. Current proposed instructions on unlawful retaliation

	4. Hot topics subcommittee report (no materials)
	5. Website update (no materials)


	07/16/2009 Meeting Agenda
	Thursday 07/16/2009
	1. General Business
	a. New business/Announcements (no materials)
	b. Pending proposed instructions that have been submitted to the
Supreme Court:
	c. Pending proposed instructions to be filed:
	d. Minutes of March 2009 meeting,
	e. Rosters
	f. 2009-2010 Meeting Schedule (no materials)

	2. Employment law
	a. Sections 448.101 – 448.105, Florida Statutes
	b. Emails
	c. Unlawful retaliation current proposed instructions
(updated from March 2009)
	d. Pretext instruction, Seymour article
	e. Email regarding pretext instruction

	3. Nominating subcommittee report
	a. List of 2008 applicants
	b. Applications from July 2008 meeting materials
	c. Chart of 2008 applicants
	d. Chart of 2009 applicants
	e. Applications from May 2009
	f. List of current committee members by district with terms


	Friday 07/16/2009
	3. Nominating subcommittee report cont’d
	4. Insurance subcommittee report
	a. Email

	5. Juror misconduct
	a. Articles
	b. Emails

	6. Hot topics subcommittee report (no materials)
	7. Commercial instructions update (no materials)
	8. Civil Procedure Rules Committee update
	a. Email
	b. Rule 1.470



	03/05/2009 Meeting Agenda
	Thursday 03/05/2009

	1.
	a.  New business/announcements (no materials)
	b. Pending proposed instructions that have been submitted to the Supreme Court:
	c. Pending proposed instructions noticed for comment
	d. Minutes of October 2008 meeting
	e. Rosters
	f. 2009 Meeting Schedule (no materials)

	2. Products liability
	a. Comments on pending proposal
	b. Majority report responding to comments
	c. Minority report responding to comments

	3. Insurance subcommittee report (no materials)
	4. Ex parte subcommittee report

	Friday 03/06/2009
	5. Employment law
	6. Nominating subcommittee report
	7. Defamation subcommittee report (no materials)
	8. Hot topics subcommittee report (no materials)
	9. Commercial instructions update (Thomas Edwards) (no materials)


	10/23/08 Meeting Agenda
	Thursday 10/23/08
	1.
	a. New business/announcements
	b. Pending proposed instructions
	c. Approval of minutes
	d. Rosters
	e. 2009 Meeting Schedule

	2. Book Reorganization
	3. Employment law
	4. Products liability

	Friday 10/24/08
	5. Negligence
	6. Medical malpractice insurer's bad faith report on pending instruction
	7. Insurance and bad faith subcommittee report on new issues
	8. Professional negligence
	9. Defamation subcommittee report
	10. Hot topics subcommittee report and new business
	11. Website subcommittee report
	Future Meetings


	07/10/08 Meeting Agenda
	Thursday 7/10/08
	1. New business/announcements
	a. Video conference option for subcommittee meetings
	b. Hot topics/new instructions
	c. Approval of minutes
	d. Annoucements
	e. Rosters
	f. Article, Communicating with Juries: How to Draft More Understandable Instructions

	2. Book reorganization and review comments
	3. Employment law
	a. Unlawful retaliation instruction

	4. Miscellaneous subcommittee reports
	a. Website

	5. Nominating
	a. Membership applications
	b. Membership applications chart
	c. Current membership chart

	6. 15-minute preview of products liability

	Friday 7/11/08
	7. Products liability
	a. Subcommittee report
	b. Products liability instructions revised after 02/2008 mtg
	c. Wendy Lumish memorandum to subcommittee
	d. Dick Caldwell memorandum
	e. Lumish/Caldwell minority report

	Future Meetings


	02/21/08 Meeting Agenda
	Tab 1. Administrative Matters
	A. Approval of minutes
	B. Nominating
	C. Current list of subcommittees
	D. Status of proposed instructions
	E. Committee's website
	F. Hot Topics
	G. Future Meetings

	Tab 2. Errors and Omissions
	Tab 3. Plain English Subcommittee
	Tab 4. Employment Law
	Tab 5. False Imprisonment And Malicious Prosecution
	Tab 6. Negligence Actions
	Tab 7. Punitive Damages
	Tab 8. Defamation
	Tab 9. Allen Charge
	Tab 10. Intentional Tort Exception To Workers' Compensation Act
	Tab 11. Reorganization Of Book
	Tab 12. Product Liability
	Tab 13. Insurance
	Tab 14. Model Charge and Verdict Form
	Tab 15. Professional Malpractice
	Tab 16. Spoliation
	Tab 17. Civil Rule 1.985
	Tab 18. Ex-Parte Subcommittee
	Tab 19. Website



	MINUTES
	10/25/2012 Meeting Minutes
	Day 1
	1. GENERAL BUSINESS
	a. Announcements
	b. July 2012 Minutes
	c. Rosters
	d. Meeting Schedule
	e. Pending Proposed Instructions
	f. Instructions Published for Comment But Not Yet Filed

	2. SUBCOMMITTEE UPDATES
	a. Nominating
	b. Hot Topics
	c. Punitive Damages
	d. Tobacco
	e. Model Charges and Verdict Forms
	f. Insurance
	g. Fiduciary Duty
	h. Website Update
	i. Plain Language

	3. NEGLIGENCE SUBCOMMITTEE
	4. PROFESSIONAL MALPRACTICE
	5. RULE 2.451, JUROR USE OF ELECTRONIC DEVICES
	6. PRODUCTS LIABILITY
	a. 403.7 – Strict Liability
	b. 403.15 – Issues on Main Claim


	Day 2
	6. PRODUCT LIABILITY (CONT’D)
	a. 403.7 – Strict Liability (cont’d)
	b. 403.15 – Issues on Main Claim (cont’d)
	c. 403.16 – Crashworthiness
	d. 403.11 – Inference of Product Defect or Negligence
	e. Miscellaneous – 403.13 and 403.14
	f. Errors & Omissions and Consistency Review

	7. FCRA INSTRUCTIONS
	8. MISCELLANEOUS


	Other Meeting Minutes
	07/12/2012 Meeting Minutes
	Day 1
	1. GENERAL BUSINESS
	a. March 2012 Minutes
	b. Whistleblower Instructions
	c. Rosters
	d. Meeting Schedule
	e. Reports to Florida Supreme Court
	f. CD/DVDs

	2. NEGLIGENCE SUBCOMMITTEE
	a. Valcin Instruction
	b. Stuart v. Hertz
	c. Wagner Letter Regarding 401.12b and 501.5a
	d. Fulford’s Letter Regarding Premises Liability

	3. PLAIN ENGLISH
	4. PROFESSIONAL MALPRACTICE
	a. Larry Stewart’s Inquiry
	b. Emergency Medical Services
	c. Kolter Comment on Medical Malpractice Damages on the Verdict Form
	d. Additional Issue

	5. PUNITIVE DAMAGES
	6. SUBCOMMITTE UPDATES
	a. Standard Business and Contract Instructions Update
	b. Website Update
	c. Hot Topics Subcommittee Report – Black Diamond Props. v. Haynes
	d. Legislative Monitoring
	e. Education and Outreach Regarding the New Book


	Day 2
	7. TOBACCO
	8. FIDUCIARY DUTY
	9. PRODUCTS LIABILITY
	10. MODEL CHARGES AND VERDICT FORMS
	11. FLORIDA CIVIL RIGHTS ACT (FCRA) INSTRUCTIONS
	12. MISCELLANEOUS


	03/08/2012 Meeting Minutes
	Day 1
	1. GENERAL BUSINESS
	a. Announcements
	c. October 2011 Meeting Minutes
	c. Pending Proposed Instructions
	d. Rosters
	e. Subcommittees
	f. 2012-2013 Meeting Schedule
	g. Instructions Published for Comment

	2. NEGLIGENCE SUBCOMMITTEE
	a. Valcin Instruction
	b. Chapter Law 2011-215
	c. E&O Revisions to 501.1 and 501.2
	d. Email from Marvin Weinstein on 401.12a-c
	e. Stuart v. Hertz

	3. WRONGFUL DEATH DAMAGES
	4. PREMISES LIABILITY
	5. SUBCOMMITTEE UPDATES
	a. Hot Topics
	b. SJI Business and Contracts Instructions Update
	c. Website Update

	6. FIDUCIARY DUTY

	Day 2
	7. PROFESSIONAL MALPRACTICE
	a. Kolter comment on medical malpractice damages on the verdict form
	b. Fenster comment on 402.4a
	c. Emergency medical treatment
	d. Williams comment on 402.4

	8. NOMINATING SUBCOMMITTEE
	9. MISCELLANEOUS MATTERS


	10/20/2011 Meeting Minutes
	Day 1
	1. GENERAL BUSINESS
	a. Next Meeting – March 8-9, 2011 at Orange County Courthouse in Orlando
	b. July 2012 Meeting
	c. Membership Rosters
	d. July 2011 Minutes
	e. Bob Austin
	f. Pending proposed instructions
	g. Medical malpractice damages
	h. Subcommittees

	2. COMMENTS RECEIVED ON PROPOSED INSTRUCTIONS
	a. Instruction 402.4
	b. Instruction 201.2
	c. Instruction 401.12
	d. Instruction 402.16
	e. Submitting proposals to Supreme Court

	3. VALCIN INSTRUCTION
	4. LEGISLATION IMPACTING INSTRUCTIONS
	5. ERRORS & OMISSIONS
	6. CLOSING INSTRUCTION 700
	7. CONTRACT AND BUSINESS CASES JURY INSTRUCTIONS UPDATE
	8. HOT TOPICS
	9. WEBSITE
	10. UNINSURED MOTORIST INSTRUCTION

	Day 2
	10. UNINSURED MOTORIST INSTRUCTION (continued)
	11. EMERGENCY MEDICAL SERVICES
	12. FIDUCIARY DUTY
	13. FLORIDA CIVIL RIGHTS ACT
	14. MISCELLANEOUS MATTERS


	07/17/2011 Meeting Minutes
	Day 1
	1. GENERAL BUSINESS
	a. Minutes of February 2011 meeting
	b. Rosters
	c. Announcements/New business, Rust letter
	c. Meeting Schedule
	i. October 20-21, 2011:
	ii. February/March 2012:

	d. Nominating Subcommittee
	e. Pending proposed instructions

	2. PRO SE PARTIES
	3. READ BACK OF TESTIMONY
	4. UNISURED MOTORIST INSTRUCTION
	5. EMERGENCY MEDICAL SERVICES
	6. SPOLIATION

	Day 2
	7. DEFINITION OF GREATER WIEGHT OF THE EVIDENCE
	8. WALD V. GRAINGER
	9. FIDUCIARY DUTY and BUSINESS & CONTRACTS INSTRUCTIONS UPDATE
	10. WRONGFUL DEATH DAMAGES
	11. CONCURRENT AND INTERVENING CAUSE, STUART V. HERTZ
	12. PREMISES LIABILITY
	13. USE OF “MEETING PLACE” SOFTWARE FOR SUBCOMMITTEE MEETING
	14. WEBSITE UPDATE
	15. ERRORS AND OMISSIONS, MISCELLANEOUS SJI CORRECTIONS
	16. SUBCOMMITTEE UPDATES
	17. MISCELLANOUS MATTERS


	02/10/2011 Meeting Minutes
	Day 1
	1. GENERAL BUSINESS
	a. New Business/Announcements
	b. Introduction of New Members and Reporter
	c. Pending Proposed Instructions Submitted to Court
	d. Approval of October 2010 Meeting Minutes
	e. Rosters
	i. Nominating:
	ii. Civil Rule 1.985:
	iii. County Court:
	iv. Employment Law:
	v. Negligence Actions:
	vi. Model Charges and Verdict Forms:
	vii. Hot Topics and Case Law:
	viii. Juror Conduct:
	viii. Juror Conduct:
	ix. Plain Language:
	x. Errors and Omissions:

	f. Upcoming Meetings
	i. July 14-15, 2011:
	ii. Oct 20-21, 2011:


	2. PRO SE PARTIES
	3. READ BACK OF TESTIMONY
	4. UNISURED MOTORIST INSTRUCTION
	5. EMPLOYMENT LAW
	6. EMERGENCY MEDICAL SERVICES
	7. CIVIL PROCEDURE RULES SUBCOMMITTEE UPDATE
	8. UPDATE REGARDING SUPREME COURT’S COMMITTEE ON STANDARD
JURY INSTRUCTIONS FOR BUSINESS AND CONT
RACTS CASES
	9. HOT TOPICS SUBCOMMITTEE UPDATE
	10. WEBSITE SUBCOMMITTEE UPDATE

	Day 2
	11. MISCELLANEOUS SJI CORRECTIONS
	12. NEGLIGENCE
	a. Spoliation
	b. Stuart v. Hertz
	c. Asher v. Wal-Mart and Slip and Fall Statute

	13. FIDUCIARY DUTY
	14. EDUCATION AND OUTREACH REGARDING NEW BOOK
	15. MISCELLANOUS ITEMS NOT ON AGENDA


	10/21/2010 Meeting Minutes
	Day 1
	1. ADMINISTRATIVE MATTERS
	a. Announcements
	b. Approval of Minutes
	c. Membership Lists
	d. Upcoming Meetings
	e. Hot Topics

	2. NEGLIGENCE
	3. FIDUCIARY DUTY
	4. MISCELLANEOUS SJIC CORRECTIONS
	5. READ BACK OF TESTIMONY
	6. BUSINESS COMMITTEE UPDATE
	7. CIVIL RULES UPDATE
	8. WEBSITE
	9. MEMBERSHIP

	Day 2
	10. PRO SE INSTRUCTIONS
	11. SPOILATION
	12. UNINSURED MOTORIST INSTRUCTION
	13. EMERGENCY MEDICAL SERVICES
	14. EDUCATION AND OUTREACH
	15. EMPLOYMENT LAW


	07/08/2010 Meeting Minutes
	Members Present
	Day 1
	1. ADMINISTRATIVE MATTERS
	a. Announcements
	b. Approval of Minutes
	c. Membership Lists
	d. Upcoming Meetings
	e. Hot Topics

	2. NEGLIGENCE
	3. BUSINESS INSTRUCTIONS
	4. INSURANCE
	5. SPOLIATION UPDATE
	6. WEBSITE

	Day 2
	7. EMERGENCY MEDICAL SERVICES
	8. EDUCATION AND OUTREACH COMMITTEE
	9. BARTON-USF EMPERICAL STUDIES
	10. EMPLOYMENT



	03/04/2010 Meeting Minutes
	Members Present
	Day 1
	1. ADMINISTRATIVE MATTERS
	a. Announcements
	b. Products liability
	c. Approval of Minutes
	d. Membership Lists
	e. Upcoming Meetings
	f. Hot Topics

	2. EMPLOYMENT
	3. EDUCATION OUTREACH REGARDING NEW BOOK
	4. INSURANCE

	Day 2
	4. INSURANCE CONTINUED
	5. SJI BUSINESS AND CONTRACTS INSTRUCTIONS UPDATE
	6. USF JURY INSTRUCTION RESEARCH ISSUE
	7 WEBSITE REPORT



	10/15/2009 Meeting Minutes
	Members Present
	Day 1
	1. ADMINISTRATIVE MATTERS (Tab 1)
	a. Announcements
	b. Approval of Minutes
	c. Membership Lists
	d. Upcoming Meetings
	e. Hot Topics

	2. JURY USE OF TECHNOLOGY

	Day 2
	2. JUROR USE OF TECHNOLOGY CONTINUED
	3. EMPLOYMENT LAW
	4. COMMERCIAL LAW INSTRUCTIONS
	5. WEBSITE


	07/16/2009 Meeting Minutes
	Members present
	Day 1
	1. ADMINISTRATIVE MATTERS (Tab 1)
	A. Pending Reports
	B. Approval of Minutes
	C. Membership lists
	D. 2009-2010 Meeting Schedule
	E. Hot Topics (addressed Friday):

	2. EMPLOYMENT LAW

	Day 2
	3. NOMINATIONS REPORT
	4. INSURANCE
	5. JUROR MISCONDUCT AND INTERNET USE DURING TRIAL
	6. COMMERCIAL INSTRUCTIONS
	7. CIVIL PROCEDURE UPDATE


	03/05/2009 Meeting Minutes
	Members present
	Day 1
	1. ADMINISTRATIVE MATTERS (Tab 1)
	A. Approval of minutes
	B. Future meetings
	1. July 2009: Carlton Fields Miami
	2. October 2009: TBD


	2. REPORT ON CIVIL PROCEDURE RULES COMMITTEE ACTIVITY
	3. STATUS OF THE REPORTS
	4. HOT TOPICS (discussed Friday, March 6)
	5. REORGANIZATION OF BOOK (Tab 11)

	Day 2
	6. DEFAMATION AND COMMERCIAL INSTRUCTIONS
	7. MEMBERSHIP


	10/23/2008 Meeting Minutes
	Members present
	Day 1
	1. Adminstrative Matters (Tab 1)
	A. Approval of minutes
	B. Future meetings
	C. New business/announcements
	D. Hot topics
	E. Commercial Instructions

	2. Employment Law (Tab 4)
	3. Negligence Actions (Tab 6)
	4. Website
	5. Reorganization of book (Tab 11)
	6. Product Liability (Tab 12)

	Day 2
	7. Insurance (Tab 13)
	8. Professional Negligence


	07/10/08 Meeting Minutes
	Members present
	Day 1
	1. Adminstrative Matters (Tab 1)
	A. Approval of minutes
	B. Future meetings
	C. Announcements

	2. Reorganization of the Book (Tab 11)
	3. Website
	4. Membership

	Day 2
	5. Products Liability (Tab 12)


	02/21/08 Meeting Minutes
	Members present
	Day 1
	1. Administrative Matters (Tab 1)
	A. Approval of minutes
	B. Future meetings

	2. Reorganization of Book (Tab 11)
	3. Employment Law (Tab 4)
	4. Product Liability (Tab 12)

	Day 2
	5. False Imprisonment and Malicious Prosecution (Tab 5)
	6. Intentional Tort Exception To Workers' Compensation Act (Tab 10)
	7. Website




	MATERIALS BY SUBCOMMITTEES
	FLORIDA STANDARD JURY INSTRUCTIONS SUBCOMMITTEES
	Florida Supreme Court Filing
	Hot Topics and Case Law
	Legislative Implementation and Monitoring
	Errors and Omissions
	Plain Language
	Nominating
	03-2013 Nominating Subcommittee

	County Court Instructions
	Education and Outreach (new instructions)
	Employment Law
	Fiduciary Duty
	03-2013 Fiduciary Duty - Neal Roth Pages
	10-2012-Fiduciary Duty - Neal Roth

	Insurance
	10-2012-Insurance — Karen Barnett, New PIP statute

	Juror Conduct
	Model Charges and Verdict Forms
	03-2013 Model Charges and Verdict Forms - Dedee Costello and Ross
McCloy
	10-2012-Model Charges and Verdict Forms - Dedee Costello and Ross McCloy

	Negligence Actions
	Products Liability
	03-2013 Products Liability - Rebecca Mercier Vargas
	10-2012-Products Liability - Vargas

	Professional Malpractice
	03-2013 Professional Malpractice - Neal Roth
	10-2012-Professional Malpractice - Neal Roth

	Punitive Damages
	Spoliation
	Tobacco
	Website


	MEETING MATERIALS
	03/07/2013 Meeting Materials
	Minutes of October 2012 meeting
	Current membership list
	Subcommittee list
	2012-2013 Meeting Schedule
	Products Liability - Rebecca Mercier Vargas
	Professional Malpractice - Neal Roth
	Fiduciary Duty - Neal Roth Pages
	FCRA Instructions - Judge LaRose and Cynthia Sass
	Model Charges and Verdict Forms - Dedee Costello and Ross McCloy
	Nominating Subcommittee - Joe Lang

	Other Meeting Materials
	10/24/2012 Meeting Materials
	Minutes of July 2012 meeting
	Current membership list
	Subcommittee list
	2012-2013 Meeting Schedule
	Professional Malpractice - Neal Roth
	Insurance - Karen Barnett, New PIP statute
	Subcommittee updates
	Fiduciary Duty - Neal Roth
	FCRA Instructions - Judge LaRose and Cynthia Sass
	Model Charges and Verdict Forms - Dedee Costello and Ross McCloy
	Products Liability - Vargas

	07/12/2012 Meeting Materials
	Minutes of March 2012 meeting
	Current membership list
	Subcommittee list
	2012-2013 Meeting Schedule
	Negligence Subcommittee-Elizabeth Russo
	Professional Malpractice-Neal Roth
	Plain English-Ralph Artigliere 801.4
	Subcommittee updates
	FCRA Instructions-Judge LaRose and Cynthia Sass
	Tobacco-Boyer
	Products Liability-Vargas

	03/08/2012 Meeting Materials
	Minutes of October 2011 meeting
	Current membership list
	Subcommittee list
	2012-2013 Meeting Schedule
	Negligence Subcommittee-Elizabeth Russo
	Wrongful Death Damages-Louis Rosenbloum
	Premises Liability-Judge Barton
	Hot topics subcommittee report-Joe Lang
	Professional Malpractice-Neal Roth
Subcommittee memos
	Fiduciary Duty-Neal Roth
	Nominating subcommittee-Joe Lang

	10/20/2011 Meeting Materials
	Membership List
	Subcommittee List
	Pro se Parties – Rebecca Vargas
	Valcin instruction – Cynthia Sass
	Chapter Law 2011-215
	E & O revisions to 401.22a, 501.1, and 501.2,
	Plain Language — Rebecca Vargas
	Fiduciary Duty — Neal Roth
	FCRA — Judge LaRose and Cynthia Sass

	07/14/2011 Meeting Materials
	February Meeting Minutes
	Membership List
	Subcommittee List
	Nominating Subcommittee – Joe Lang
	Pro se Parties – Ralph Artigliere
	Read back of testimony – James Barton
	Spoliation – Cynthia Sass
	Wrongful Death Damages – Louis Rosenbloum
	Uninsured Motorist Instruction — Tom Edwards
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	2 - 180 through 188

	2 - 189 through 196   2/23/06
	2 - 197 through 234   7/13/06
	2 - 197 through 199
	2 - 200 through 209
	2 - 210 through 219
	2 - 220 through 229
	2 - 230 through 234

	2 - 235 through 270   11/2/06
	2 - 235 through 239
	2 - 240 through 249
	2 - 250 through 259
	2 - 260 through 269
	2 - 270

	2 - 271 through 278   2/15/07
	2 - 279 through 286   7/12/07
	2 - 287 through 292   2/21/08

	Insurer's Bad Faith
	2 - 1 through 10   9/25/98
	2 - 1
	2 - 2
	2 - 3
	2 - 4
	2 - 5
	2 - 6
	2 - 7
	2 - 8
	2 - 9
	2 - 10

	2 - 11 through 78   7/9/99
	2 - 11
	2 - 12
	2 - 13
	2 - 14
	2 - 15
	2 - 16
	2 - 17
	2 - 18
	2 - 19
	2 - 20
	2 - 21
	2 - 22
	2 - 23
	2 - 24
	2 - 25
	2 - 26
	2 - 27
	2 - 28
	2 - 29
	2 - 30
	2 - 31
	2 - 32
	2 - 33
	2 - 34
	2 - 35
	2 - 36
	2 - 37
	2 - 38
	2 - 39
	2 - 40
	2 - 41
	2 - 42
	2 - 43
	2 - 44
	2 - 45
	2 - 46
	2 - 47
	2 - 48
	2 - 49
	2 - 50
	2 - 51
	2 - 52
	2 - 53
	2 - 54
	2 - 55
	2 - 56
	2 - 57
	2 - 58
	2 - 59
	2 - 60
	2 - 61
	2 - 62
	2 - 63
	2 - 64
	2 - 65
	2 - 66
	2 - 67
	2 - 68
	2 - 69
	2 - 70
	2 - 71
	2 - 72
	2 - 73
	2 - 74
	2 - 75
	2 - 76
	2 - 77
	2 - 78

	2 - 79 through 124   10/15/99
	2 - 79
	2 - 80
	2 - 81
	2 - 82
	2 - 83
	2 - 84
	2 - 85
	2 - 86
	2 - 87
	2 - 88
	2 - 89
	2 - 90
	2 - 91
	2 - 92
	2 - 93
	2 - 94
	2 - 95
	2 - 96
	2 - 97
	2 - 98
	2 - 99
	2 - 100
	2 - 101
	2 - 102
	2 - 103
	2 - 104
	2 - 105
	2 - 106
	2 - 107
	2 - 108
	2 - 109
	2 - 110
	2 - 111
	2 - 112
	2 - 113
	2 - 114
	2 - 115
	2 - 116
	2 - 117
	2 - 118
	2 - 119
	2 - 120
	2 - 121
	2 - 122
	2 - 123
	2 - 124

	2 - 125 through 257   7/21/00
	2 - 125
	2 - 126
	2 - 127
	2 - 128
	2 - 129
	2 - 130
	2 - 131
	2 - 132
	2 - 133
	2 - 134
	2 - 135
	2 - 136
	2 - 137
	2 - 138
	2 - 139
	2 - 140
	2 - 141
	2 - 142
	2 - 143
	2 - 144
	2 - 145
	2 - 146
	2 - 147
	2 - 148
	2 - 149
	2 - 150
	2 - 151
	2 - 152
	2 - 153
	2 - 154
	2 - 155
	2 - 156
	2 - 157
	2 - 158
	2 - 159
	2 - 160
	2 - 161
	2 - 162
	2 - 163
	2 - 164
	2 - 165
	2 - 166
	2 - 167
	2 - 168
	2 - 169
	2 - 170
	2 - 171
	2 - 172
	2 - 173
	2 - 174
	2 - 175
	2 - 176
	2 - 177
	2 - 178
	2 - 179
	2 - 180
	2 - 181
	2 - 182
	2 - 183
	2 - 184
	2 - 185
	2 - 186
	2 - 187
	2 - 188
	2 - 189
	2 - 190
	2 - 191
	2 - 192
	2 - 193
	2 - 194
	2 - 195
	2 - 196
	2 - 197
	2 - 198
	2 - 199
	2 - 200
	2 - 201
	2 - 202
	2 - 203
	2 - 204
	2 - 205
	2 - 206
	2 - 207
	2 - 208
	2 - 209
	2 - 210
	2 - 211
	2 - 212
	2 - 213
	2 - 214
	2 - 215
	2 - 216
	2 - 217
	2 - 218
	2 - 219
	2 - 220
	2 - 221
	2 - 222
	2 - 223
	2 - 224
	2 - 225
	2 - 226
	2 - 227
	2 - 228
	2 - 229
	2 - 230
	2 - 231
	2 - 232
	2 - 233
	2 - 234
	2 - 235
	2 - 236
	2 - 237
	2 - 238
	2 - 239
	2 - 240
	2 - 241
	2 - 242
	2 - 243
	2 - 244
	2 - 245
	2 - 247
	2 - 248
	2 - 249
	2 - 250
	2 - 251
	2 - 252
	2 - 253
	2 - 254
	2 - 255
	2 - 256
	2 - 257

	2 - 259 through 262   2/16/01
	2 - 259
	2 - 260
	2 - 261
	2 - 262
	2 - 263

	2 - 263 through 386   7/12/01
	2 - 264
	2 - 265
	2 - 266
	2 - 267
	2 - 268
	2 - 269
	2 - 270
	2 - 271
	2 - 272
	2 - 273
	2 - 274
	2 - 275
	2 - 276
	2 - 277
	2 - 278
	2 - 279
	2 - 280
	2 - 281
	2 - 282
	2 - 283
	2 - 284
	2 - 285
	2 - 286
	2 - 287
	2 - 288
	2 - 289
	2 - 290
	2 - 291
	2 - 292
	2 - 293
	2 - 294
	2 - 295
	2 - 296
	2 - 297
	2 - 298
	2 - 299
	2 - 300
	2 - 301
	2 - 302
	2 - 303
	2 - 304
	2 - 305
	2 - 306
	2 - 307
	2 - 308
	2 - 309
	2 - 310
	2 - 311
	2 - 312
	2 - 313
	2 - 314
	2 - 315
	2 - 316
	2 - 317
	2 - 318
	2 - 319
	2 - 320
	2 - 321
	2 - 322
	2 - 323
	2 - 324
	2 - 325
	2 - 326
	2 - 327
	2 - 328
	2 - 329
	2 - 330
	2 - 331
	2 - 332
	2 - 333
	2 - 334
	2 - 335
	2 - 336
	2 - 337
	2 - 338
	2 - 339
	2 - 340
	2 - 341
	2 - 342
	2 - 343
	2 - 344
	2 - 345
	2 - 346
	2 - 347
	2 - 348
	2 - 349
	2 - 350
	2 - 351
	2 - 352
	2 - 353
	2 - 354
	2 - 355
	2 - 356
	2 - 357
	2 - 358
	2 - 359
	2 - 360
	2 - 361
	2 - 362
	2 - 363
	2 - 364
	2 - 365
	2 - 366
	2 - 367
	2 - 368
	2 - 369
	2 - 370
	2 - 371
	2 - 372
	2 - 373
	2 - 374
	2 - 375
	2 - 376
	2 - 377
	2 - 378
	2 - 379
	2 - 380
	2 - 381
	2 - 382
	2 - 383
	2 - 384
	2 - 385
	2 - 386

	2 - 381 through 426   11/9/01
	2 - 381
	2 - 382
	2 - 383
	2 - 384
	2 - 385
	2 - 386
	2 - 387
	2 - 388
	2 - 389
	2 - 390
	2 - 391
	2 - 392
	2 - 393
	2 - 394
	2 - 395
	2 - 396
	2 - 397
	2 - 398
	2 - 399
	2 - 400
	2 - 401
	2 - 402
	2 - 403
	2 - 404
	2 - 405
	2 - 406
	2 - 407
	2 - 408
	2 - 409
	2 - 410
	2 - 411
	2 - 412
	2 - 413
	2 - 414
	2 - 415
	2 - 416
	2 - 417
	2 - 418
	2 - 419
	2 - 420
	2 - 421
	2 - 422
	2 - 423
	2 - 424
	2 - 425
	2 - 426

	Not dated - Not numbered
	Cover letter
	Letter
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5


	2 - 433 through 450   2/22/02
	2 - 433
	2 - 434
	2 - 435
	2 - 436
	2 - 437
	2 - 438
	2 - 439
	2 - 440
	2 - 441
	2 - 442
	2 - 443
	2 - 444
	2 - 445
	2 - 446
	2 - 447
	2 - 448
	2 - 449
	2 - 450

	2 - 451 through 496   7/11/02
	2 - 451 through 459
	2 - 460 through 469
	2 - 470 through 479
	2 - 480 through 489 
	2 - 490 through 496

	2 - 509 through 522   11/14/02
	2 - 509
	2 - 510 through 519
	2 - 520 through 522

	2 - 523 through 535   2/20/03
	2 - 523 through 529
	2 - 530 through 535



	Tab 3   Plain English Subcommittee
	3 - 1 through 16   7/12/01
	3 - 1
	3 - 2
	3 - 3
	3 - 4
	3 - 5
	3 - 6
	3 - 7
	3 - 8
	3 - 9
	3 - 10
	3 - 11
	3 - 12
	3 - 13
	3 - 14
	3 - 15
	3 - 16

	3 - 17 through 20   11/9/01
	3 - 17
	3 - 18
	3 - 19
	3 - 20

	3 - 21 through 53   2/22/02
	3 - 21
	3 - 22
	3 - 23
	3 - 24
	3 - 25
	3 - 26
	3 - 27
	3 - 28
	3 - 29
	3 - 30
	3 - 31
	3 - 32
	3 - 33
	3 - 34
	3 - 35
	3 - 36
	3 - 37
	3 - 38
	3 - 39
	3 - 40
	3 - 41
	3 - 42
	3 - 43
	3 - 44
	3 - 45
	3 - 46
	3 - 47
	3 - 48
	3 - 49
	3 - 50
	3 - 51
	3 - 52
	3 - 53

	3 - 55 and 56   7/11/02
	3 - 55
	3 - 56

	3 - 57 through 60   11/14/02
	3 - 57
	3 - 58
	3 - 59
	3 - 60

	3 - 61 through 64   7/10/03
	3 - 61
	3 - 62
	3 - 63
	3 - 64

	3 - 65 through 92   11/13/03
	3 - 65 through 69
	3 - 70 through 79
	3 - 80 through 89
	3 - 90 through 92

	3 - 93 through 114   2/19/04
	3 - 93 through 99
	3 - 100 through 114

	3 - 115 through 120   7/8/04
	3 - 121 through 136   10/21/04
	3 - 121 through 129
	3 - 130 through 136

	3 - 137 through 160   2/17/05
	3 - 137 through 139
	3 - 140 through 149
	3 - 150 through 160

	3 - 161 through 174   7/14/05
	3 - 161 through 169
	3 - 170 through 174

	3 - 175 through 186   2/23/06
	3 - 187 through 194   10/25/07

	Tab 4   (Multiple)
	Employment Law
	4 - 01 through 16 2/23/06
	4 - 1 through 9
	4 - 10 through 16

	4 - 17 through 18 2/15/07
	4 - 19 through 24 10/25/07
	4 - 25 through 32 2/21/08
	4 - 88 through 32 03/05/09
	4 - 24 through 55 07/16/09

	Breach of Contract
	4 - 1 through 16   2/27/98
	4 - 1
	4 - 2
	4 - 3
	4 - 4
	4 - 5
	4 - 6
	4 - 7
	4 - 8
	4 - 9
	4 - 10
	4 - 11
	4 - 12
	4 - 13
	4 - 14
	4 - 15
	4 - 16

	4 - 17 through 56   7/10/98
	4 - 17
	4 - 18
	4 - 19
	4 - 20
	4 - 21
	4 - 22
	4 - 23
	4 - 24
	4 - 25
	4 - 26
	4 - 27
	4 - 28
	4 - 29
	4 - 30
	4 - 31
	4 - 32
	4 - 33
	4 - 34
	4 - 35
	4 - 36
	4 - 37
	4 - 38
	4 - 39
	4 - 40
	4 - 41
	4 - 42
	4 - 43
	4 - 44
	4 - 45
	4 - 46
	4 - 47
	4 - 48
	4 - 49
	4 - 50
	4 - 51
	4 - 52
	4 - 53
	4 - 54
	4 - 55
	4 - 56

	4 - 57 through 66   9/25/98
	4 - 57
	4 - 58
	4 - 59
	4 - 60
	4 - 61
	4 - 62
	4 - 63
	4 - 64
	4 - 65
	4 - 66

	4 - 67 through 70   2/19/99
	4 - 67
	4 - 68
	4 - 69
	4 - 70

	4 - 71 through 74   7/9/99
	4 - 71
	4 - 72
	4 - 73
	4 - 74

	4 - 75 through 84   7/21/00
	4 - 75
	4 - 76
	4 - 77
	4 - 78
	4 - 79
	4 - 80
	4 - 81
	4 - 82
	4 - 83
	4 - 84

	4 - 85 through 96   10/20/00
	4 - 85
	4 - 86
	4 - 87
	4 - 88
	4 - 89
	4 - 90
	4 - 91
	4 - 92
	4 - 93
	4 - 94
	4 - 95
	4 - 96

	4 - 97 through 104   7/12/01
	4 - 97
	4 - 98
	4 - 99
	4 - 100
	4 - 101
	4 - 102
	4 - 103
	4 - 104

	4 - 105 and 106   7/11/02
	4 - 105
	4 - 106

	4 - 107 through 110   2/19/04
	4 - 107
	4 - 108
	4 - 109
	4 - 110



	Tab 5   (Multiple)
	False Imprisonment And Malicious Prosecutions
	5 - 1 through 8   2/17/05
	5 - 9 through 118   7/14/05
	5 - 9
	5 - 10 through 19
	5 - 20 through 29
	5 - 30 through 39
	5 - 40 through 49
	5 - 50 through 59
	5 - 60 through 69
	5 - 70 through 79
	5 - 80 through 89
	5 - 90 through 99
	5 - 100 through 109
	5 - 110 through 118

	5 - 119 through 132   11/3/05
	5 - 119
	5 - 120 through 129
	5 - 130 through 132

	5 - 133 through 198   2/23/06
	5 - 133 through 139
	5 - 140 through 149
	5 - 150 through 159
	5 - 160 through 169
	5 - 170 through 179
	5 - 180 through 189
	5 - 190 through 198

	5 - 198 through 204   10/25/07
	5 - 205 through 212   2/21/08
	5 - 205 through 209
	5 - 210 through 212


	Stipulated Facts And Admissions
	5 - 1 through 6   7/11/02
	5 - 1
	5 - 2
	5 - 3
	5 - 4
	5 - 5
	5 - 6

	5 - 7 through 13   2/20/03
	5 - 7
	5 - 8
	5 - 9
	5 - 10
	5 - 11
	5 - 12
	5 - 13

	5 - 14   7/10/03
	5 - 15 and 16   11/13/03

	Model Verdict Form For Apportionment
	5 - 1 through 4   7/10/98
	5 - 1
	5 - 2
	5 - 3
	5 - 4

	5 - 5 and 6   9/25/98
	5 - 5
	5 - 6

	5 - 7 through 16   2/19/99
	5 - 7
	5 - 8
	5 - 9
	5 - 10
	5 - 11
	5 - 12
	5 - 13
	5 - 14
	5 - 15
	5 - 16

	5 - 17 through 29   7/9/99
	5 - 17
	5 - 18
	5 - 19
	5 - 20
	5 - 21
	5 - 22
	5 - 23
	5 - 24
	5 - 25
	5 - 26
	5 - 27
	5 - 28
	5 - 29

	5 - 31   10/15/99
	5 - 33 through 47   2/18/00
	5 - 33
	5 - 34
	5 - 35
	5 - 36
	5 - 37
	5 - 38
	5 - 39
	5 - 40
	5 - 41
	5 - 42
	5 - 43
	5 - 44
	5 - 45
	5 - 46
	5 - 47

	5 - 49 through 81   7/21/00
	5 - 49
	5 - 50
	5 - 51
	5 - 52
	5 - 53
	5 - 54
	5 - 55
	5 - 56
	5 - 57
	5 - 58
	5 - 59
	5 - 60
	5 - 61
	5 - 62
	5 - 63
	5 - 64
	5 - 65
	5 - 66
	5 - 67
	5 - 68
	5 - 69
	5 - 70
	5 - 71
	5 - 72
	5 - 73
	5 - 74
	5 - 75
	5 - 76
	5 - 77
	5 - 78
	5 - 79
	5 - 80
	5 - 81

	5 - 83 through 84   2/16/01
	5 - 83
	5 - 84



	Tab 6   Slip And Fall Actions / Negligence Actions
	6 - 1 through 19   2/22/02
	6 - 1
	6 - 2
	6 - 3
	6 - 4 
	6 - 5
	6 - 6
	6 - 7
	6 - 8
	6 - 9
	6 - 10
	6 - 11
	6 - 12
	6 - 13
	6 - 14
	6 - 15
	6 - 16
	6 - 17
	6 - 18
	6 - 19

	6 - 21 through 26   7/11/02
	6 - 21
	6 - 22
	6 - 23
	6 - 24
	6 - 25
	6 - 26

	6 - 27 through 42   11/13/03
	6 - 27 through 29
	6 - 30 through 39
	6 - 40 through 42

	6 - 43 through 46   10/21/04
	6 - 47 through 54   2/17/05
	6 - 55 through 76   7/14/05
	6 - 55 through 59
	6 - 60 through 69
	6 - 70 through 76

	6 - 77 and 78   2/23/06
	6 - 79 and 80   7/13/06
	6 - 81 and 84   11/2/06
	6 - 85 and 86   2/15/07
	6 - 87 through 90   7/12/07
	6 - 91 through 94   10/25/07
	6 - 95 through 98   2/21/08

	Tab 7   Punitive Damages
	7 - 1 through 34   10/15/99
	7 - 1
	7 - 2
	7 - 3
	7 - 4
	7 - 5
	7 - 6
	7 - 7
	7 - 8
	7 - 9
	7 - 10
	7 - 11
	7 - 12
	7 - 13
	7 - 14
	7 - 15
	7 - 16
	7 - 17
	7 - 18
	7 - 19
	7 - 20
	7 - 21
	7 - 22
	7 - 23
	7 - 24
	7 - 25
	7 - 26
	7 - 27
	7 - 28
	7 - 29
	7 - 30
	7 - 31
	7 - 32
	7 - 33
	7 - 34

	7 - 35 through 42   7/12/01
	7 - 35
	7 - 36
	7 - 37
	7 - 38
	7 - 39
	7 - 40
	7 - 41
	7 - 42

	7 - 43 through 112   11/9/01
	7 - 43
	7 - 44
	7 - 45
	7 - 46
	7 - 47
	7 - 48
	7 - 49
	7 - 50
	7 - 51
	7 - 52
	7 - 53
	7 - 54
	7 - 55
	7 - 56
	7 - 57
	7 - 58
	7 - 59
	7 - 60
	7 - 61
	7 - 62
	7 - 63
	7 - 64
	7 - 65
	7 - 65
	7 - 67
	7 - 68
	7 - 69
	7 - 70
	7 - 71
	7 - 72
	7 - 73
	7 - 74
	7 - 75
	7 - 76
	7 - 77
	7 - 78
	7 - 79
	7 - 80
	7 - 81
	7 - 82
	7 - 83
	7 - 84
	7 - 85
	7 - 86
	7 - 87
	7 - 88
	7 - 89
	7 - 90
	7 - 91
	7 - 92
	7 - 93
	7 - 94
	7 - 95
	7 - 96
	7 - 97
	7 - 98
	7 - 99
	7 - 100
	7 - 101
	7 - 102
	7 - 103
	7 - 104
	7 - 105
	7 - 106
	7 - 107
	7 - 108
	7 - 109
	7 - 110
	7 - 111
	7 - 112

	7 - 113 through 147   2/22/02
	7 - 113
	7 - 114
	7 - 115
	7 - 116
	7 - 117
	7 - 118
	7 - 119
	7 - 120
	7 - 121
	7 - 122
	7 - 123
	7 - 124
	7 - 125
	7 - 126
	7 - 127
	7 - 128
	7 - 129
	7 - 130
	7 - 131
	7 - 132
	7 - 133
	7 - 134
	7 - 135
	7 - 136
	7 - 137
	7 - 138
	7 - 139
	7 - 140
	7 - 141
	7 - 142
	7 - 143
	7 - 144
	7 - 145
	7 - 146
	7 - 147

	7 - 149 through 154   7/11/02
	7 - 149
	7 - 150
	7 - 151
	7 - 152
	7 - 153
	7 - 154

	7 - 155 through 176    11/14/02
	7 - 155 through 159
	7 - 160 through 169
	7 - 170 through 176

	7 - 183 through 230   2/20/03
	7 - 183 through 189
	7 - 190 through 199
	7 - 200 through 209
	7 - 210 through 219
	7 - 220 through 230

	7 - 231 through 346   7/10/03
	7 - 231 through 239
	7 - 240 through 249
	7 - 250 through 259
	7 - 260 through 269
	7 - 270 through 279
	7 - 280 through 289
	7 - 290 through 299
	7 - 300 through 309
	7 - 310 through 319
	7 - 320 through 329
	7 - 330 through 339
	7 - 340 through 346

	7 - 347 through 404   11/13/03
	7 - 347 through 349
	7 - 350 through 359
	7 - 360 through 369
	7 - 370 through 379
	7 - 380 through 389
	7 - 390 through 399
	7 - 400 through 404

	7 - 405 through 458   2/19/04
	7 - 405 through 409
	7 - 410 through 419
	7 - 420 through 429
	7 - 430 through 439
	7 - 440 through 449
	7 - 450 through 458

	7 - 459 through 522   7/8/04
	7 - 459
	7 - 460 through 469
	7 - 470 through 479
	7 - 480 through 489
	7 - 490 through 499
	7 - 500 through 509
	7 - 510 through 519
	7 - 520 through 522

	7 - 523 through 634   7/8/04
	7 - 523 through 529
	7 - 530 through 539
	7 - 540 through 549
	7 - 550 through 559
	7 - 560 through 569
	7 - 570 through 579
	7 - 580 through 589
	7 - 590 through 599
	7 - 600 through 609
	7 - 610 through 619
	7 - 620 through 629
	7 - 630 through 634

	7 - 635 through 638   2/23/06
	7 - 639 through 646   7/13/06
	7 - 647 through 680   2/15/07
	7 - 681 through 696   10/25/07

	Tab 8   (Multiple)
	Defamation (No material)
	Believability of witnesses
	8 - 1 through 14   11/3/05
	8 - 1 through 9
	8 - 10 through 14

	8 - 15 and 16   2/23/06
	8 - 19 through 24   7/13/06

	11th Circuit Pattern Jury Instructions
	8 - 1 and 2   2/22/02
	8 - 1
	8 - 2

	8 - 3 through 74   11/14/02
	8 - 3 through 9
	8 - 10 through 19
	8 - 20 through 29
	8 - 30 through 39
	8 - 40 through 49
	8 - 50 through 59
	8 - 60 through 69
	8 - 70 through 74



	Tab 9   (Multiple)
	Allen Charge
	9 - 1 through 16   7/13/06
	9 - 17 through 22   11/2/06
	9 - 23 and 24   2/15/07
	9 - 25 and 26   2/21/08

	Nursing Home Instructions
	9 - 1 through 20   7/11/02
	9 - 1 through 9
	9 - 10 through 20

	9 - 21 through 30   2/20/03
	9 - 31 through 40   7/10/03
	9 - 41 through 50   11/13/03
	9 - 51 through 104   7/14/05
	9 - 51 through 59
	9 - 60 through 69
	9 - 70 through 79
	9 - 80 through 89
	9 - 90 through 99
	9 - 100 through 104


	Loss of Consortium - Indirect Economic Loss
	9 - 1 through 4   10/25/96
	9 - 5 through 18   2/28/97
	9 - 5 through 9
	9 - 10 through 18

	9 - 19 through 38   7/11/97
	9 - 19
	9 - 20 through 29
	9 - 30 through 38

	9 - 39 through 66   2/27/98
	9 - 39
	9 - 40 through 49
	9 - 50 through 59
	9 - 60 through 66

	9 - 67 through 78   7/10/98
	9 - 67 through 69
	9 - 70 through 78

	9 - 79 through 87   9/25/98
	9 - 88 through 99   2/19/99
	9 - 88 through 89
	9 - 90 through 99

	9 - 100 through 103   7/9/99
	9 - 105 through 126   7/21/00
	9 - 105
	9 - 106
	9 - 107
	9 - 108
	9 - 109
	9 - 110
	9 - 111
	9 - 112
	9 - 113
	9 - 114

	9 - 115 through 118   2/16/01
	9 - 119 through 124   2/18/00
	9 - 125 and 126   7/21/00


	Tab 10   (Multiple)
	Intentional Tort Exception to Workers' Compensation Act
	10 - 1 through 6   7/13/06
	10 - 7 through 12   7/12/07
	10 - 13 through 20   2/21/08

	Translators
	10 - 1 through 26   2/17/05
	10 - 1 through 9
	10 - 10 through 19
	10 - 20 through 26

	10 - 27 through 32   7/14/05
	10 - 27 through 29
	10 - 30 through 32

	10 - 33 through 52   11/3/05
	10 - 33 through 39
	10 - 40 through 49
	10 - 50 through 52

	10 - 53 through 64   2/23/06
	10 - 53 through 59
	10 - 60 through 64


	Jury Innovations
	10 - 1 through 22   2/19/04
	10 - 1 through 9
	10 - 10 through 19
	10 - 20 through 22

	10 - 23 through 54   7/8/04
	10 - 23 through 29
	10 - 30 through 39
	10 - 40 through 49
	10 - 50 through 54

	10 - 55 through 90   10/21/04
	10 - 55 through 59
	10 - 60 through 69
	10 - 70 through 79
	10 - 80 through 89
	10 - 90

	10(A) - 1 through 4   7/8/04
	10(B) - 5 through 8   7/8/04
	10(B) - 1 through 4   2/19/04
	10(C) - 5 through 10   7/8/04
	10(C) - 1 through 4   2/19/04
	10(D) - 1 through 6   2/19/04

	Spoliation
	10 - 1 through 6   2/20/03
	10 - 1
	10 - 2
	10 - 3
	10 - 4
	10 - 5
	10 - 6


	Misrepresentation
	10 - 1 through 4   7/11/97
	10 - 1
	10 - 2
	10 - 3
	10 - 4

	10 - 5 through 96   10/24/97
	10 - 5
	10 - 6
	10 - 7
	10 - 8
	10 - 9
	10 - 10
	10 - 11
	10 - 12
	10 - 13
	10 - 14
	10 - 15
	10 - 16
	10 - 17
	10 - 18
	10 - 19
	10 - 20
	10 - 21
	10 - 22
	10 - 23
	10 - 24
	10 - 25
	10 - 26
	10 - 27
	10 - 28
	10 - 29
	10 - 30
	10 - 31
	10 - 32
	10 - 33
	10 - 34
	10 - 35
	10 - 36
	10 - 37
	10 - 38
	10 - 39
	10 - 40
	10 - 41
	10 - 42
	10 - 43
	10 - 44
	10 - 45
	10 - 46
	10 - 47
	10 - 48
	10 - 49
	10 - 50
	10 - 51
	10 - 52
	10 - 53
	10 - 54
	10 - 55
	10 - 56
	10 - 57
	10 - 58
	10 - 59
	10 - 60
	10 - 61
	10 - 62
	10 - 63
	10 - 64
	10 - 65
	10 - 66
	10 - 67
	10 - 68
	10 - 69
	10 - 70
	10 - 71
	10 - 72
	10 - 73
	10 - 74
	10 - 75
	10 - 76
	10 - 77
	10 - 78
	10 - 79
	10 - 80
	10 - 81
	10 - 82
	10 - 83
	10 - 84
	10 - 85
	10 - 86
	10 - 87
	10 - 88
	10 - 89
	10 - 90
	10 - 91
	10 - 92
	10 - 93
	10 - 94
	10 - 95
	10 - 96

	10 - 97 through 118   2/27/98
	10 - 97
	10 - 98
	10 - 99
	10 - 100
	10 - 101
	10 - 102
	10 - 103
	10 - 104
	10 - 105
	10 - 106
	10 - 107
	10 - 108
	10 - 109
	10 - 110
	10 - 111
	10 - 112
	10 - 113
	10 - 114
	10 - 115
	10 - 116
	10 - 117
	10 - 118

	10 - 119 and 120   7/10/98
	10 - 119
	10 - 120

	10 - 121 through 126   9/25/98
	10 - 121
	10 - 122
	10 - 123
	10 - 124
	10 - 125
	10 - 126

	10 - 127 through 136   2/19/99
	10 - 127
	10 - 128
	10 - 129
	10 - 130
	10 - 131
	10 - 132
	10 - 133
	10 - 134
	10 - 135
	10 - 136

	10 - 137 through 143   7/9/99
	10 - 137
	10 - 138
	10 - 139
	10 - 140
	10 - 141
	10 - 142
	10 - 143

	10 - 145 and 146   10/15/99
	10 - 145
	10 - 146

	10 - 147 through 148   Not dated
	10 - 147
	10 - 148

	10 - 149 through 158   7/21/00
	10 - 149
	10 - 150
	10 - 151
	10 - 152
	10 - 153
	10 - 154
	10 - 155
	10 - 156
	10 - 157
	10 - 158

	10 - 159 through 164   Not dated
	10 - 159
	10 - 160
	10 - 161
	10 - 162
	10 - 163
	10 - 164

	10 - 165 through 170   2/16/01
	10 - 165
	10 - 166
	10 - 167
	10 - 168
	10 - 169
	10 - 170

	10 - 171 through 174   7/12/01
	10 - 171
	10 - 172
	10 - 173
	10 - 174

	10 - 175 through 180   11/9/01
	10 - 175
	10 - 176
	10 - 177
	10 - 178
	10 - 179
	10 - 180

	10 - 181 through 186   2/22/02
	10 - 181
	10 - 182
	10 - 183
	10 - 184
	10 - 185
	10 - 186



	Tab 11   (Multiple)
	Reorganization of Book Committee
	11 - 1 through 4   2/17/05
	11 - 5 through 10   2/23/06
	11 - 11 through 86   7/13/06
	11 - 11 through 19
	11 - 20 through 29
	11 - 30 through 39
	11 - 40 through 49
	11 - 50 through 59
	11 - 60 through 69
	11 - 70 through 79
	11 - 80 through 86

	11 - 87 through 92   11/2/06
	11 - 93 through 100   2/15/07
	11 - 101 through 196   7/12/07
	11 - 101 through 109
	11 - 110 through 119
	11 - 120 through 129
	11 - 130 through 139
	11 - 140 through 149
	11 - 150 through 159
	11 - 160 through 169
	11 - 170 through 179
	11 - 180 through 189
	11 - 190 through 196

	11 - 197 through 200   10/25/07
	11 - 201 through 534   10/25/07 - Revised manual
	11 - 535 through 1006   2/21/08

	Mitigation Of Damages
	11 - 1 through 4   7/10/03

	Gross v. Lyons
	11 - 1 through 43   7/21/00
	11 - 1
	11 - 2
	11 - 3
	11 - 4
	11 - 5
	11 - 6
	11 - 7
	11 - 8
	11 - 9
	11 - 10
	11 - 11
	11 - 12
	11 - 13
	11 - 14
	11 - 15
	11 - 16
	11 - 17
	11 - 18
	11 - 19
	11 - 20
	11 - 21
	11 - 22
	11 - 23
	11 - 24
	11 - 25
	11 - 26
	11 - 27
	11 - 28
	11 - 29
	11 - 30
	11 - 31
	11 - 32
	11 - 33
	11 - 34
	11 - 35
	11 - 36
	11 - 37
	11 - 38
	11 - 39
	11 - 40
	11 - 41
	11 - 42
	11 - 43

	11 - 45 through 49   10/20/00
	11 - 45
	11 - 46
	11 - 47
	11 - 48
	11 - 49

	11 - 51 through 54   7/12/01
	11 - 51
	11 - 52
	11 - 53
	11 - 54

	11 - 55 through 62   11/9/01
	11 - 55
	11 - 56
	11 - 57
	11 - 58
	11 - 59
	11 - 60
	11 - 61
	11 - 62

	11 - 63 through 82   2/22/02
	11 - 63
	11 - 64
	11 - 65
	11 - 66
	11 - 67
	11 - 68
	11 - 69
	11 - 70
	11 - 71
	11 - 72
	11 - 73
	11 - 74
	11 - 75
	11 - 76
	11 - 77
	11 - 78
	11 - 79
	11 - 80
	11 - 81
	11 - 82



	Tab 12   Product Liability
	12 - 1   7/12/01
	12 - 1

	12 - 2 through 44   Not dated
	12 - 2
	12 - 3
	12 - 4
	12 - 5
	12 - 6
	12 - 7
	12 - 8
	12 - 9
	12 - 10
	12 - 11
	12 - 12
	12 - 13
	12 - 14
	12 - 15
	12 - 16
	12 - 17
	12 - 18
	12 - 19
	12 - 20
	12 - 21
	12 - 22
	12 - 23
	12 - 24
	12 - 25
	12 - 26
	12 - 27
	12 - 28
	12 - 29
	12 - 30
	12 - 31
	12 - 32
	12 - 33
	12 - 34
	12 - 35
	12 - 36
	12 - 37
	12 - 38
	12 - 39
	12 - 40
	12 - 41
	12 - 42
	12 - 43
	12 - 44

	12 - 3 through 42   11/9/01
	12 - 3
	12 - 4
	12 - 5
	12 - 6
	12 - 7
	12 - 8
	12 - 9
	12 - 10
	12 - 11
	12 - 12
	12 - 13
	12 - 14
	12 - 15
	12 - 16
	12 - 17
	12 - 18
	12 - 19
	12 - 20
	12 - 21
	12 - 22
	12 - 23
	12 - 24
	12 - 25
	12 - 26
	12 - 27
	12 - 28
	12 - 29
	12 - 30
	12 - 31
	12 - 32
	12 - 33
	12 - 34
	12 - 35
	12 - 36
	12 - 37
	12 - 38
	12 - 39
	12 - 40
	12 - 41
	12 - 42

	12 - 25 through 38   2/22/02
	12 - 25
	12 - 26
	12 - 27
	12 - 28
	12 - 29
	12 - 30
	12 - 31
	12 - 32
	12 - 33
	12 - 34
	12 - 35
	12 - 36
	12 - 37
	12 - 38

	12 - 57 through 60   7/11/02
	12 - 57
	12 - 58
	12 - 59
	12 - 60

	12 - 61 through 88   11/14/02
	12 - 61 through 69
	12 - 70 through 79
	12 - 80 through 88

	12 - 89 through 138   2/20/03
	12 - 89
	12 - 90 through 99
	12 - 100 through 109
	12 - 110 through 119
	12 - 120 through 129
	12 - 130 through 138

	12 - 139 through 188   7/10/03
	12 - 139
	12 - 140 through 149
	12 - 150 through 159
	12 - 160 through 169
	12 - 170 through 179
	12 - 180 through 188

	12 - 189 through 194   11/13/03
	12 - 195 through 218   2/23/06
	12 - 195 through 199
	12 - 200 through 209
	12 - 210 through 218

	12 - 219 and 220   7/13/06
	12 - 221 through 292   2/21/08
	12 - 293 through 380   2/21/08 Color coded material from Judge Bailey)
	12 - 381 and 382   2/21/08

	Tab 13   (Multiple)
	Insurance
	13 - 1   11/2/06
	13 - 2 through 26   7/12/07
	13 - 27 and 28   10/25/07
	13 - 29 and 30   2/21/08

	County Court Instructions
	13 - 1 through 70   11/13/03
	13 - 1 through 9
	13 - 10 through 19
	13 - 20 through 29
	13 - 30 through 39
	13 - 40 through 49
	13 - 50 through 59
	13 - 60 through 69
	13 - 70

	13 - 71 through 78   2/19/04
	13 - 79 through 84   7/8/04
	13 - 85 through 98   10/21/04
	13 - 85 through 89
	13 - 90 through 99

	13 - 99 through 104   2/17/05
	13 - 105 through 136   11/3/05
	13 - 105 through 109
	13 - 110 through 119
	13 - 120 through 129
	13 - 130 through 136

	13 - 137 through 190   2/23/06
	13 - 137 through 139
	13 - 140 through 149
	13 - 150 through 159
	13 - 160 through 169
	13 - 170 through 179
	13 - 180 through 189
	13 - 190


	Vacarious Liability - 3.3(a) Aurback v. Gallina
	13 - 7 through 14   7/21/00
	13 - 7
	13 - 8
	13 - 9
	13 - 10
	13 - 11
	13 - 12
	13 - 13
	13 - 14

	13 - 15 through 26   2/16/01
	13 - 15
	13 - 16
	13 - 17
	13 - 18
	13 - 19
	13 - 20
	13 - 21
	13 - 22
	13 - 23
	13 - 24
	13 - 25
	13 - 26



	Tab 14   Model Charge and Verdict Form
	FKA: Motor Vehicle No-Fault Theshold Instruction and Verdict Form
	14 - 1 through 16   2/22/02
	14 - 1 through 9
	14 - 10 through 16

	14 - 17 and 18   7/10/03
	14 - 19 through 22   11/13/03
	14 - 23 through 26   2/17/05

	Tab 15   (Multiple)
	Medical Malpractice
	15 - 1 through 12   11/3/05
	15 - 1 through 9
	15 - 10 through 12

	15 - 13 through 50   7/13/06
	15 - 13 through 19
	15 - 20 through 29
	15 - 30 through 39
	15 - 40 through 50

	15 - 51 through 72   11/2/06
	15 - 51 through 59
	15 - 60 through 69
	15 - 70 through 72

	15 - 73 through 98   2/15/07

	Preliminary Instruction
	15 - 1 through 6   2/22/02
	15 - 1
	15 - 2
	15 - 3
	15 - 4
	15 - 5
	15 - 6

	15 - 13 through 16   11/14/02
	15 - 13
	15 - 14
	15 - 15
	15 - 16

	15 - 17 through 22   2/20/03
	15 - 17
	15 - 18
	15 - 19
	15 - 20
	15 - 21
	15 - 22

	15 - 23 through 44   7/10/03
	15 - 23 through 29
	15 - 30 through 39
	15 - 40 through 44

	15 - 45 and 46   2/19/04
	15 - 47 through 52   7/8/04


	Tab 16   Spoliation
	16 - 1 through 8   2/15/07

	Tab 17  Civil Rule 1.985
	17 - 1 through 4   2/21/08

	Tab 18   Ex-Parte Subcommittee
	18 - 1 through 6 (New)

	Tab 19   Website
	19 - 1 through 4   2/21/08
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