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Honorable James M. Barton, II
Chair of the Supreme Court Standard Civil Jury Instructions Committee
Hillsborough County Courthouse Annex
800 E. Twiggs, Room 512
'Pampa, FL 33602

Vla email aily: JJe~rni~rt~s(a),FlaBar.ort•

Jodi Jennings, Esq.
Barr Staff Liaison, The Florida Bar
650 Apalachee Parkway
Tallahassee, FL 32399-6523

Dorothy I,. Butcra
Adnwustrator

Leah R. Edmonds
rx~~ nsgisrar,r
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Sen~ice of Pleadings:
mailCalctruit a.com

RE: Dttvirl J. Abbey, Esq.'s Commentary in Opposition to Proposed Jury Instruction
Concern:ing "Subsequent Injuries Caused by Medical Treatments"

Dear Committee Members:

This afternoon I was greeted with an email sent on behalf of Jeff Bigman, FDLA
President, with the above-stated subject boldly emblazoned on my computer screen. Just two (2}

short weeks ago I sat, case law in hand, formulating my argument in opposition to a proposed
"Stuart" instruction in a personal injury suit I was defending. Opposing counsel,. ai~er citing to
Stuart v. Hertz Corp., 351 Sa.2d 7'03 (Fla. 1977) and Dungan v..Ford, 632 So.2d .159 (Fl.a. 

lsr

DCA 1994), proposed a special instruction titled "Proximate Cause of Damages Flowing from

Later Negligent, Unskillful, or Unsuccessful Treatment." Said proposed instruction closely
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paralleled the Standard Civil Jury Instruction Conunittee's proposed jury instruction titled
"Subsc;quent Injuries Caused by Medical Treatment." The facts of the case at bar cleat•fy did not
~~arrant said instruction, and I was successfully in opposing the same based purely on the
evidence presented a~ trial. I-Iowever, what has become increasingly faniiliar is the broad brush
with which certain counsel attempts to paint the ".Stuart" picture and the ambiguity with which 1 \
believe the Comn~iitee's proposed instruction presents to the jury.

iJpan opening the previously referenced email communication, I was pleased tQ discover
the well=reasoned commentary in opposition to the Committee's proposed instruction (attached
hereto) dated August 22, 2012, and drafted by Mr. David J. Abbey, Esq. Mr. Abbey's analysis
by way of hypothetical is spot-on, in zny humble opinion. I emphatically share in Mr. Abbey's
conclusions and wholeheartedly support Mr. Abbey's own proposed jury instruction which I,
uvith appropriate cite to Mr. Abbey, echo below:

If you find that (defendant) caused [loss] [injury] [~r] [damage] to
(claimant}, then (defendant) [is] also responsible for any additional
[loss] [injury] [or] [damage] caused by medical care or treatment
reasonably obiainecl by (claimant) for the treatment of injuries
resulting from (event).

'thank you for your consideratio

CCT/mv
cc: David J. Abbey, Esq (via email:

CRUITT

com)
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PARTNERS:
David J. Abbey o.

jcffrey M. Adams ,r
Robuc P. Byelick +
V. Joseph Mueller
John D, Kiernan r

C. Bryant Boydscun, Ir. a

+` &unl ('.utified C:7vil'frLl lawyer

~ Iberd CerciGal Wvrken: Camptntaian inwyu

•Certified Circuit Civq Coeut Ma3iatar

ABBEY ~ ADAMS
A66EY•ADAMS•BYELICK•MUELLER•LLP ASSOCIATfiS:

ATTORNEYS 11t I,AW tUliwn G. Mawhinney
Brigecte P. Cromwcll

Michael C. Auchampau

Alexis L. Upw» .

Martin G. Uepcnla

PLEASE AEPLY'I O: Michael P. ~alktrwaki

Post 06ite Box '1511

Sc Petersburg, Florida 33731-ISlI

August 22, 2012

HortoRnBLE Jni~tF.s M. BARYON. II
Chair of the Supreme Covrt Stattdard Civil Jury Instructions Corrunittee
Hillsborough County Courthouse Annex
800 E. Twiggs, Room 512
Tampa, FL 33602
By Electronic Mafl w/o enclosures to BartonJM~FLJudl3.org

~~DI IENNINGS, Esquire
Bar Staff Liaison, The Florida Bar
650 Apalachee parkway
Tallahassee, FL 32399-6523
By Electronic Maid w/o enclosures to JJenning(~F1aBar.org

Re: Proposed Tury Instruction Concerning "Subsequent Ir{juries Caused by Medical
Treatment"

Dear Con~rnittee Members:

On Qctober 1, 2011, comments were invited by this Committee regarding various proposed jury
instructions in civil cases. Among the proposals, was the addition of an instruction titled "Subsequent
Injwies Caused by Medical Treatment." Our position anti concerns regarding the suggested wording of
the proposed jury instruction aze best explained through the use of a hypothetical:

Smith was on his way home from a doctor who hall scheduled a back surgery
for the next week. He was rear-ended in a motor vehicle accident with
minimal damage to the rear of his vehicle. Throughout records of subsequent
medical treatment, there was no indicarion that Smith's back was injured or
that his back c~nciition was aggravated by the accident. However, for the
first time, Smith began complaining of neck symptoms. One day after the
accident, Plaintiff contacted Attorney Jones, whom Smith idenrified from a

First Central Tomr, 3G0 Central Avenue, 'I 1 d~ Floor, St Petcrsbucg, Florida 33701 • (727) 821-2080 • (727} 522-3970 Faye
SATELLITE OFrICE: 5001 Wat Cypress Strce~, Tampa, Florida 33607 + (813) 223-7800

www:abbeyadamK.wm
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Honorable James M. Barton, II
rodi .Jennings
August 22, 2412
Page 2

billboard. A staff member at Attorney Jones's office suggested Smith consult
Dr, Brown. Dr. Brown commenced treatment ancl, three months later,
performed a back surgery upon Smith. The back surgery was negligently
performed and left Smith a quadriplegic. Smith fiIeci a lawsuit in which he
attempted to attribute the negligent back surgery tci the motor vehicle
accident.

Since 1932, the Florida Supreme Court has pronounced "where one who has suffered ~ersvnal injuries by
reason of the negligence of another exercises reasonable care in securing the services of a competent
physician or surgeon, and in following his a~lvice and instructions, and his injuries are thereafter aggravated
or increased by the negligence, mistake or lack of skill of such physician or surgeon, the taw regards the
negligence of the wrongdoer i~ rau~i~} t~~. he original in~ury as the proximate cause of the damages flowing
from the subsequent ne,~gen,~or unskille,~ treatment thereof,, and holds .him liable therefore." J. Ray
Arnold Corp, u. Richardson, 141 So. 133 (Fla. 1932) (emphasis added}. This plack letter rule of law was
reinforced in Stuart v. Hertz Corp., 351 So. 2d 703 (Fla. 197'x. Since that time, this rote of law has
commonly been referred to as the "Stuart v. Hertz instruction." However, there has been. no standard jury
instruction addressing this situarion. Instead, litigants .have requested a special insttucti~n regarding
su~seguent medical negligence crafted tq incorporate the Richardson/Sloan principle of la~v. ~ In the
~o[lowing cases, the Courts authorized use of a special jury instruction that tracked the Richardson/Stuart
rule:

1. Forma v. Zahn, 6Q9 So. 2d 629 (Fla. 4fh DCA 1992);
2. Barrios v. Darrach, 624 So, 2d 211 (Fla. 3d DCA 1993);
3. Letzter u. Cephas, 792 So: 2d 481 (Fla, 4th DCA 20D1);.
4. Nason v. Shafranski: 33 50. ~d 11'~ (Fla. 4th DCA ?Al0);
5. Tucker v. Korpita, 77 So. 3d 716 (Fla. 4th INCA 2011); and
6. Pedro v. Bober, 83 Sa, 3d 9l2 (Fla. 2d DCA 2012).

Sy .his concurring opinion in Nason, Judge Farmer made the following comments concerning a proposed
so-called "Stuart'° instneetion:

The jury instruction concerning defendant's liability for the doctor's
negligence in trearing plaintiff for injuries caused by defendant is a problem.
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I assume this is either interv~ung or concurring causation or something of
both. At any rate; I doubt that lay jurors easily pick up this a~mplex legal
concept. Truth be told. some lawyers have trouble with it.

The issue concerns whether the law recognizes the doctor treating the victim
for an injury caused by another person as part of a connected chain of
causation for the vicrim's set of injuries. Or, instead, is the treating doctor
an entirely disconnected actor and any further injuries caused by the doctor
a sepazate matter For which the first actor is not responsible?

...the answer is that the law considers the treating doctor's negligence in
rendering medical care to the victim for the initial injuries as part of the
consequences caused by the original actor's negligence that required the
medical treatment ..:

Here is a subject begging for a good dose of plain English, Ia this case, the
special jury instruction proposed by piainfiff [which directly tracked the black
letter rule of law stated in Stuart v. Hertz] is hopelessly muddled. If you
persist in digging thrangh it, you can eventually discern a correct statement
of law on concurring or intervening cause by a subsequent treating doctor
somewhere within but I sure wouldn't want to try this one out on lay jurors.
Id. at 123.

Hence, Judge Farmer proposed the following alternative instruction:

The next issue for your consid~rafion is the claim that (defendant} is liable
for the negligence of (doctorihospitaUnurse) intreating (claimant) for injuries
he claims to have suffered in fevent). A person responsible for negligently
injuring another may also be further liable for the ensuing negligence of any
healthcare provider treating: the injured party if:
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Jodi Jennings
August 22, 2012 .
Page 4

(1) Ynjuries caused by the negligence of (defendant)
reasonably require medical care or treatment by a
healthcare providers;

(~ ~ h,~ la,~~e provider gave (claimant) medical care or
treatment for ini~zr~s cau~e~X j~~fendar~t) in feyent):

~3a (Claimant) did. not unreasonably fail to comply with
that healthcare provider's medical advice and
instructions. Id. at 123--124 (~mphasi~ added}.

For purposes of our hypotketical, both the black letter rule of law and Judge Farmer's proposed instruction
clearly require that the medical malpractice arise from treatment of an injury caused by the accident. The
Stuart rule of !aw specified:

Where one who has sµffered persgn~l injuries by_reason of the ne~li e;~ nce of
another, exercises reasonable care in securing the services of a competent
physician or surgeon and in following h'is advice and instructions, and his
injuries are thereafter aggravated ar increased by the negligence mistake or
lack of skill of such physician or surgeon, the law regards the negligence of
the wrongdoer in causing the original injury as the proximate cause of the
damages flowing from the subseau~nt negligent or unskillful tr fitment

re and holds him 1zable therefore.

The Committee's proposed jury i~structian titled "Subsequent Injuries Caused by Medical Treatment"
5~1~5:

If you find that (defendant}caused [loss] [Injury] [or] [damage) to (claimant),
then (defendant) [is] also responsible for any additional [loss] [injury] [ark
[damage] caused by medical care or treatment reasonably obtained by
(claimant).
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Argt~ai~ly, the proposed instruction is not a correct statement of the Richardson/Stuart principle as it
contains no requirement that the negligent medical treatment be provided for an injury caused by the
defendant. For example; the rule of law would not allow Smith to recover damages causet~ by Dr. Brawn
from Defendant Jones in our hypathetieal; however, the proposed jury instruction might.

The risk that the instruction can be used in this manner was brought to our attention in a case currently
pending before the Second District Court of Appeal, Tirnnue Leigh Keyser et al.R vs. Jim Coats in his
official capacity as Sheriff of Pinellas County, Case Na,: 2D11-1835. Mrs. Timmie Keyser, a Sheriff's
deputy, was a(lege~lly injured as a passenger in her personal vehicle when it was rear-ended by a Sheriff s
Uffice vehicle. Prior to Ehe accident, Mrs. Keyser had a long history of neck pain and treaaruent. Three
months after the accident, she underwent a neck surgery which left her a quadriplegic. The parties agreed
Mrs. Keyser's quadriplegia was a .product of malpractice by the surgeon. The primary issue was whether
the accident caused the surgery. On her appeal of an unfavorable judgment, Mrs. Keyser cited the
proposed jury instntction to srapport the argument that she was entitled. to a .partial directed verdict
deterrr~ining that hez quadriplegia resulted from the accident regardless of whether the negligent treatment
resulted from the accident. See footnote 6, page l4 of Appellants' Initial Brief, enclosed. In addition to
the Initial Brief, enclosed please find copies of our Answer Brief, and Appellants' Reply Brief.

Thus, we suggest in order for the instruction to accurately reflect the law, it should use the following, or
similar, language;

If you find that (defendant} caused (loss] [i~}jury} [orJ [damage] to (claimant),
then (defendant) [is] also responsible for any additional [loss] [injury] [or]
[damage] caused by medical care or treatment reasonably obtained try
(ctaunant) for the treatment of injuries resulting from (event).

We very much appreciate your consideration of this matter and will be pleased to further explain our
position to the Committee if desired.

Thank you for your consideration of this matter.

Very truly yo ,

,,/~ G~~~
~ D ID J. ABBEY

ALLISON G. MAWHIN
DIA/AGMIsaf
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