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34 Fla. L. Weekly D710

DISTRICT COURTS OF APPEAL

dissented from the majority opinion upholding the trial court’s failure
to grant a continuance. See Brown v. State, 942 So. 2d 12 (Fla. st
DCA 2006) (Browning, J., dissenting). We are now faced with the
consequences of such result and must affirm, because Appellant
cannot show ineffective assistance of counsel with prejudice.
Unfortunately, Appellant’s alleged errors were not caused by his
counsel, but, in my view, by the trial court’s failure to follow existing
case law and this court’s failure to correct it. A far, far better result
would have been achieved had the trial court granted one of Appel-
lant’s four motions for a continuance, or this court corrected the trial
court’s abuse of discretion on direct appeal. I must affirm here, but
believe now, as I believed at the time of my dissent, thatI was correct.
Accordingly, [ unenthusiastically concur with the majority opinion.
* * *

Criminal law—Second degree murder—Juror interview—Motion for
Jjury interview, alleging three jurors misrepresented whether they or
their immediate family had been prosecuted, was time-barred where
motion was not filed within ten days after rendition of verdict and
record does not reflect good cause for bringing motion after deadline
imposed by rule

EDMOND DAVID BELCHER, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D06-2049. Opinion filed April 3,2009. Anappeal from the Circuit
Court for Escambia County. Hon. Nickolas P. Geeker, Judge. Counsel: Michael R,

Rollo, Pensacola, for Appellant. Bill McCollum, Attorney General; and Giselle Lylen
Rivera, Assistant Attorney General, Tallahassee, for Appellee.

(BROWNING, J.) Edmond Belcher appeals his second-degree
murder conviction on three grounds, only one of which bears
comment. Belcher argues that the trial court erred in denying his
motion for a juror interview. Belcher claims three jurors misrepre-
sented whether they or their immediate family had been prosecuted.
We affirm because the record does not reflect good cause for bringing
amotion for juror interview after the deadline imposed by rule.

Florida Rule of Criminal Procedure 3.575 governs motions for
permission to interview a juror or jurors. By rule, such motions must
be filed within ten days after rendition of the verdict, unless good
cause is shown for delay. Such motions must state the names of the
Juror(s) to be interviewed and must give the reasons the moving party
believes that the verdict may be subject to challenge.

The jury rendered its verdict on February 1, 2006, and Belcher
brought a motion for new trial on February 8, 2006. The motion for
new trial focused on the jury instructions and the sufficiency of the
evidence. The motion was denied without a hearing on February 12,
2006, but defense counsel brought it up during the sentencing hearing
onMarch 30, 2006. Defense counsel claimed that the motion reserved
the right to claim juror misconduct at hearing.*

Defense counsel then made an oral motion for a jury interview,
claiming three jurors had misrepresented whether they or their family
had been prosecuted. Defense counsel acknowledged the 10-day time

limit under Rule 3.575. The state objected to the motion as untimely,

but the trial court allowed testimony from Belcher’s mother to
establish when she first learned of the prosecutions. -

Ms. Belcher testified that she hired a private investigator on the day
after herson’s conviction. She testified that the investigator obtained
copies of the juror questionnaires within the ten-day window. She
testified that she notified defense counsel right after she “found out on
the computer about all these things so it was with just in a few days.”

Defense counsel stated that, at the time he filed the motion for new
trial on February 8, Ms. Belcher had not told him what she learned.
The trial judge found that defense counsel had not filed an amended
motion for new trial or otherwise raised alleganons of juror miscon-
duct within the time established by rule.

We agree. The record reflects that defense counsel knew of
possible juror misconduct by mid-February at the latest but did not

raise the issue until March 30, 2006. The motion for jury interview
was therefore time-barred. Fla. R. Crim. P. 3.575.
AFFIRMED. (KAHN and BENTON, IJ., CONCUR.)

*The motion for new trial concluded with this cryptic sentence: “If, upon hearing
of this Motion, there arrives any indication of a denial of the Defendant’s rights to a fair
trial, and in particular with regard to conduct by the State, the Court, Defense Counsel,
ajuror, or any Court personnel, the Defendant submits such was without fault by him,
and thus alleges that such comprises a basis for a new trial.” It is not obvious what this
means, but'whatever it means, it does not satisfy Rule 3.575.

* * *

Criminal law—Sentencing—Resentencing—Where appellate court
reversed defendant’s original downward departure sentence for failure
to provide written reasons, trial court on resentencing was required to
sentence defendant within guidelines

STATE OFFLORIDA, Appellant,v. KELVIN L. DUNN, Appellee. 1st District. Case
No. 1D08-840. Opinion filed April 3,2009. Anappeal from the Circuit Court for Leon
County. Richard L. Hood, Judge. Counsel: Bill McCollum, Attorney General, and
Thomas D. Winokur, Assistant Attorney General, Tallahassee, for Appellant. Nancy
A. Daniels, Public Defender, and Kathleen Stover, Assistant Public Defender,
Tallahassee, for Appellee.

(PER CURIAM.) The State appeals the trial court’s resentencing of
Kelvin L. Dunn to a downward departure sentence following this
court’s reversal and remand of his original downward departure
sentence in State v. Dunn, 970 So. 2d 922 (Fla. 1st DCA 2007). The
State contends that on remand, the trial court was required to sentence
Dunn within the guidelines. We agree.

In Pope v. State, the supreme court held, “[W]hen an appellate
court reverses a departure sentence because there were no written
reasons, the court must remand for resentencing with no possibility of
departure from the guidelines.” 561 So. 2d 554, 556 (Fla. 1990); see
also Henderson v. State, 622 So. 2d 172, 173 (Fla. 1st DCA 1993)
(reversing the defendant’s departure sentence due to the trial court’s
failure to provide reasons for departure and remanding “for
resentencing within the guidelines, with no possibility of departure
therefrom”); State v. Tiedge,670 So.2d 191, 192 (Fla. 3d DCA 1996)
(instructing the trial court to sentence the defendant to a sentence
within the guidelines onremand when the trial court had failed to give
reasons for the downward departure); Pressley v. State, 921 So. 2d
736, 736 (Fla. 1st DCA 2006) (reversing the defendant’s upward
departure sentence where the trial court failed to state its reasons for
the upward departure and directing the trial court to impose a guide-
lines sentence onremand). Accordingly, wereverse Dunn’s sentence
and remand with directions that the trial court sentence him within the
guidelines.

REVERSED and REMANDED with directions. (BARFIELD,
ALLEN, and LEWIS, JI., CONCUR.)

* * *

TIMOTHY BROWN, Appellant, v. STATE OF FLORIDA, Appellee. 1st District.
Case No. 1D08-0930. Opinion filed April 3,2009. An appeal from the Circuit Court for
Gadsden County. Thomas H. Bateman, I, Judge. Counsel: Nancy A. Daniels, Public
Defender, and Joel Arnold, Assistant Public Defender, Tallahassee; Timothy Brown,
pro se, for Appellant. Bill McCollum, Attorney General, and Christine A. Guard,
Assistant Attorney General, Tallahassee, for Appellee.
(PER CURIAM) Appellant appeals his conviction under section
800.04(5), Florida Statutes, on several points, only one of which bears
comment. This case is REMANDED for the limited purpose of
correcting the scrivener’s error in the conviction order to reflect that
Appellant was convicted by jury verdict. Appellant does not need to
be present for this correction of sentence. See Williams v. State, 997
So.2d 486 (Fla. 2d DCA 2008). As to all other issues,

AFFIRMED. (WOLF, BENTON and BROWNING, JJ., CON-
CUR)

Kk * *
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