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STATEMENT OF CASE AND FACTS
On December 19, 2012, the 10" Judicial Court denied Petitioner his fundamental

due process right to be resentenced to a second degree sentencing guise that is clearly
established within the construction of Florida State Provision Laws of 812.13(2)(c) and
775.087(1) for Petitioner’s charged and convicted offense of “Robbery with a Firearm”.
Where the jury found that Petitioner did not carry a firearm during the robbery. (See
Exhibit A page 44 Appendix attached)

On December 5, 2012, Petitioner petitioned the 10% Judicial Court pro se by way
of 3.800(a) Illegal Sentence Petition to correct his illegal life sentence. (See Exhibit A
pgs. 13-42 Appendix attached)

Petitioner laid facts to the Circuit Court that in: In Criminal Case # CF04-004392-
XX Green is charged by information with “Robbery with a Firearm”. Where it was
alleged that Green did carry the firearm to-wit: Commit a robbery in violations of Florida
Statutes 812.13 and 775.087. (See Exhibit A page 30 Appendix attached)

The jury rendered a verdict that Green is guilty of “Robbery with a Firearm” and
further found that during the course of the robbery Petitioner did not carry a firearm. (See
Exhibit A page 37 Appendix attached)

Petitioner also laid facts that the Court, not the Jury adjudicated Petitioner guilty as
a principle to the crime. (See Exhibit A pgs 40-42 Appendix attached)

Petitioner clearly explained to the Circuit Court that his sentence has been illegally
reclassified to a life sentence and it is illegal, as defined in Petitioner’s charges as to

Florida Robbery Section 812.13(2)(c) which mandates:



“If in the course of committing the robbery the offender
carried no firearm then the robbery is a felony of the
second degree punishable as provided in 775.082, 775.083
or 775.084.” (See Exhibit A page 70 Appendix attached)
And the Circuit Court did not apply the settled law rules correctly as constructed
in Greens 10-20-Life charge of Florida Statute 775.087(1), which mandates:
“That a second degree felony be reclassified as a first
degree felony punishable by life when: [During
commission of such felony the defendant carries, displays,
uses, threatens to use or attempts to use any weapons or
firearms...” (See Exhibit A page 71-72 Appendix attached)
Because the jury determined an actual finding that Petitioner did not possess or
carry the firearm during the robbery. (See Exhibit A page 37 Appendix attached)
Petitioner explained that even though he was determined guilty as a principle to

the Robbery with a Firearm as a Co-perpetrator, it is well established law by our Florida

Supreme Court opinion in State v. Rodriguez, 602 So. 2d 1270 (Fla. 1992) expressing

that:

“The Supreme Court explicitly rejected the idea that a
defendant could be subject to reclassification under
subsection 775.087 as a principle as the Florida Supreme
Court rejected the State’s contention that Rodriguez’s
sentence should be based on the conduct of the co-
defendant.” (See Exhibit A page 79 Appendix attached)

Also Petitioner laid facts that relevant established law in the case of Juarez v.
State, 65 So. 3d 110 (4™ DCA 2011) concluded recent established law based on
(Rodriguez, supra) that:
“When a defendant is charged with a felony involving the

use of a firearm, a defendant’s sentence cam not be
enhanced under subsection 775.087, without evidence



establishing that defendant had personal possession of the
weapon or firearm during commission of a felony.” (See
Exhibit A page 77 Appendix attached)

Petitioner displayed rule to show the Court that on the face of the record Petitioner
had been given a 1% degree life sentence reclassification that is unauthorized by the
construction intent of established law because Petitioner was charged under 812.13 and
775.087 and no firearm was found to be carried by Petitioner and designation as a
principle participate is not an excuse for reclassification to a life sentence. (See Exhibit A
pgs 13-42 Appendix attached) |

Petitioner’s petition and rehearing was denied by the Circuit Court with a “Rubber
Stamp” signature on December 19, 2012 and January 15, 2013 as Petitioner thus
petitioned the Circuit Court on January 3, 2013, where the lower court failed to apply the
essential construction of law in conformity to Petitioner’s claim again in rehearing efforts
to correct the fundamental error of the Circuit Court. (See Exhibit A page 44 and page 89
Appendix attached). Petitioner petitioned the Second District Court for appeal on two
issues and one certified question in DCA Case No. 2D13-377. (See Exhibit A pages A1l-
102 Appendix attached). Where Issue One of the appeal was:

“Whether Circuit Court departed from clear established
principle of law by not correcting Green’s illegal sentence
reclassification which is now a manifest injustice and has

violated Green’s due process rights to equal protection of
the law.” (See Exhibit A page A9-A21 Appendix attached)

And Issue Two of the appeal was:

“Whether the Circuit Court afforded proper signed denial
orders.” (See Exhibit A pages A22-A23 Appendix
attached)




And the proposed question to the District Court asked to be certified was:

“Can persons charged with robbery with a firearm under
Florida Statute 812.13 and 775.087 who are found guilty
of that charge of robbery with a firearm as a principle,
but who does not actually posses the weapon be
reclassified on their sentencing portion from a second
degree sentencing to a first degree sentencing due to a co-
perpetrator’s possession of the weapon?” (See Exhibit A
page A19 Appendix attached)

On May 22, 2013, the Second District Court denied Petitioner’s appeal by way of
opinioned cited case authority. (See Exhibit B page 104 Appendix attached)

On June 6, 2013, approximately 15 days from date of denial Petitioner submitted

his Certification of a Written Opinion Motion (Seeking an express written opinion to
explain the conflicting Florida Supreme Court case cite denial) (See Exhibit C page 106
Appendix attached)

“On June 6, 2013, approximately 15 days from date of denial Petitioner submitted

his Clarification Motion. (Seeking clarification of the conflicting case denial cite of the

District Court) (See Exhibit D page 110 Appendix attached)
On June 6, 2013, approximately 15 days from date of denial Petitioner submitted

his Rehearing Motion. (Alerting District Court of the conflict of the denial cited case

authority of the Florida Supreme Court) (See Exhibit E page 122 Appendix attached)

On June 7, 2013, Petitioner submitted his Motion to Stay of Mandate, where the

timely filed Rehearing, Clarification, and Certification motions should have tolled the
issuance of a mandate until further review and decision of the motions which would have

been a timely filling for Motion to Stay. (See Exhibit F page 148 Appendix attached)



On June 7, 2013, the Second District Court issued a mandate that was premature
because the Second District did not receive the timely filed Motion for Rehearing to toll

the rehearing time. (See Exhibit G page 152 Appendix attached)

As such on June 14, 2013, Petitioner filed his “Motion to Recall or Withdraw

Mandate”. Explaining to the Court that the mandate was issued prematurely because
Petitioner did file his rehearing motions timely but they were not receive by the Clerk on
the 7" day of June. (See Exhibit H page 154 Appendix attached)

On June 21, 2013, Petitioner filed his “Notice to Invoke Discretionary Review” to

the Second District Court of Appeal. (See Exhibit I page 206 Appendix attached)

Lastly, in compliance to the rule Petitioner files his “Jurisdictional Brief” to the

Supreme Court within 10 days after filing his Notice to Invoke Jurisdiction, despite
receiving any rulings on his previous filed motions in order to secure his right to timely
filings in case the District Court does not comply with the Rehearing Motions, Motion to

Recall or Withdraw Mandate, etc.

SUMMARY OF THE ARGUMENT
The 10" Judicial Court and Second District Court of Appeal are relying on a

“Principle Theory” of guilt to justify the illegal reclassification and enhancement of
Petitioner’s sentence from what should be a second degree sentencing to a first degree
life sentence where Petitioner was charged with Florida Statute 775.087 in a felony
involving the use of a firearm and Petitioner’s evidence at trial coupled with the jury’s
special finding that Petitioner did not carry the firearm during the overt act involving a

co-defendant that did carry the firearm.




The Second District Court’s opinioned denial case cite reasoning to the (1971)

Florida Supreme Court case of Roby v. State, 246 So. 2d 566, establishing a point of law

that a person can be found guilty of a crime as a principle where the evidence at trial
establishing such is contrary to and in conflict with Petitioner’s standing argument

support case cite to Florida Supreme Court case of Rodriguez v. State, 602 So. 2d 270

(Fla. 1992), where the Florida Supreme Court rejects the idea that a persons sentence can
be enhanced or reclassified during an overt act in a crime involving the use of a firearm,
despite that person being adjudicated guilty as a principle.

JURISDICTIONAL STATEMENTS

The Florida Supreme Court has a lawful basis for asserting discretionary

jurisdiction to review a decision of a District Court of Appeals that expressly and directly
conflicts with another decision. The District Court decision under review must contain a
citation effectively establishing a point of law upon which decision rests. Fla. R. App. P.
9.030; 9.100; 9.120; Fla. Cpnst. Article I Section 2; Article I Section 9, Article V §
3(b)(3) and United States Constitutional Amendment 1, 5, and 14.

ARGUMENT

“The decision of the District Court of Appeal cited in this
case expressly and directly conflicts with the decision of
this Court (Florida Supreme Court) in Rodriguez v. State,
602 So. 2d 270 (Fla. 1992).”

On May 22, 2013, the Second District Court of Appeal cited to the (1971) Florida

Supreme Court case of Roby v. State, 246 So. 2d 566, which was used as the District

Court’s response opinion denial citation bases in DCA Case No. 2D13-377. (See Exhibit

B page 104 Appendix attached)



The Florida Supreme Court holding in (Roby, supra) is contrary to and in conflict

with the Florida Supreme Court case of Rodriguez v. State, 602 So. 2d 1270 (Fla. 1992),

because in (Roby, supra) the high court seemingly established a point of law that:

“A person can be found guilty of a crime as a principle
where the evidence at trial establishes such.” (See Exhibit
J pages 226-229 Appendix attached)

The Florida Supreme Court holding on this point of law is contrary to and
conflicts with the established holding on a point of law in (Rodriguez, supra) that:

“The Florida Supreme Court rejects the idea that a
persons sentence can be enhanced or reclassified during
an overt act in a crime involving the use of a firearm,
despite that person being adjudicated guilty as a
principle.” (See Exhibit A page 79 Appendix attached)

As these are two rulings of the Florida Supreme Court, a conflict has been created

because the state courts are repeatedly enhancing and reclassifying persons sentences to

1 (first) degree punishment sentences based on “Principle Theories” disregarding
persons found guilty of crimes involving the use of firearms and those persons found not

to have actually possess the firearm but a co-perpetrator did posses the firearm during the

overt act.

Directly departing from the established principle points of law in (Rodriguez,
supra) because in (Rodriguez, supra) it was established that:

“Section 775.087(1) does not by its terms allow for
vicarious enhancement because of the action of a co-
defendant because without evidence establishing that a
defendant having personal possession of the weapon
during commission of the felony.” (See Exhibit A page 79
Appendix attached) :



The Second District Court’s reliance on (Roby, supra) was a case opinion of law
decided in (1971). (Rodriguez, supra) was a case opinion of law decided in ( 1992). If the
Florida Supreme Court is saying that a person charged with 775.087 has to be sentenced
to a 1 degree sentence for not having a firearm because his co-defendant had a firearm
and just because the law of “Principles” as disguised in the case of (Roby, supra) dictates
that persons must receive the same sentence as his co-defendant no matter who actually
possessed the firearm or not, directly conflicts and is contrary to the established law of
(Rodriguez, supra).

Petitioner’s charge is a similar image of (Rodriguez, supra) only that Petitioner
was charged with Robbery with a Firearm and Rodriguez was charged with Attempted
First Degree Murder. Both felonies of which involve the use of a firearm. Both felonies
charged Florida Statute 775.087. Both felonies involved a co-defendant actually
possessing the firearm and Petitioner’s and Rodriguez’s evidence established that they
did not carry the firearm. Both felonies revolve on the State Prosecutor relying on the

“Principle Theory” of guilt as an excuse to sentence Petitioner to a 1¥ degree sentence,

when Petitioner could not receive no more than a 15 year mandatory. sentence under
P.R.R,, just as Rodriguez.

Due to Petitioner’s unusual circumstances this case warrants the Florida Supreme
Court to exercise its discretion to accept the case for review where there is a need for
clarification between the established law of (Rodriguez, supra) and (Roby, supra)
concerning sentencing persons who do not actually posses the firearm but the co-

perpetrator (co-defendant) does. Additionally, where the person is charged with 775.087



due process would require this application of clarification to be resolved despite

Petitioner’s sentence being final because there is a great public importance urging
uniformity to construe the two opinioned holdings by the Florida Supreme Court, where
Petitioner is being prejudicially harmed by the District Court’s reliance on cited Florida

Supreme Court authority holding that is contrary to (Rodriguez, supra). Therefore,

resulting in a complete manifest injustice and denial of Petitioner’s protected guarantee
due process rights to equal protection of the law and to be treated alike.

Petitioner asks in good faith and prayerfully that this Court (Florida Supreme
Court) quash the contrary decision of the Second District Court below of the 21 year old
cited case holding of (Roby, supra) and reaffirm the correct interpretation of the law as

opinioned in (Rodriguez, supra) pertaining to sentencing person in Robbery with a

Firearm cases as this Court correctly interpreted in (1992). Also, asking in good faith this

Court deem any justice to Petitioner’s situation that this Court sees that has not been
corrected as Petitioner has no other available remedies or Court to petition his illegal
injustice concerning violation of his Constitutional rights to the U.S. Const. 5" 6™ and
14™ Amendment and also Fla. Const. I,2;1,9.

CONCLUSION

To prevent a manifest injustice this Court has discretionary jurisdiction to review

the decision below due to the Second District Court’s opinioned case cite denial being in
conflict and total contrary in holdings of the Florida Supreme Court law, as the merits of
Petitioner’s argument is that of a Constitutional violation that is highly affected by the

Florida Supreme Court’s two contrary rulings. Also, Petitioner is seeking relief for this



Court to certify by law on a question passed by the Second District Court to be of great

public importance of how persons with Robbery with a Firearm cases involving co-

defendants who possess the firearm and are charged with 775.087 are to be sentenced?
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PRELIMINARY STATEMENT

In this brief the Appellant, Samuel Lee Green, will be refereed to by name
“Green” or as the Appellant. The Appellee will be referred to as the Circuit Court,
or lower court, citations to the attached appendix or exhibits will be made by

alphabetical order.

SUMMARY OF THE CASE

As Green was charged with violation of Florida Statute 775.087 for an
alleged crime of Robbery with a Firearm, a jury court found Green guilty of
Robbery with a Firearm and during the course of committing the robbery the jury
determined no firearm was carried by Green. Green was given a mandatory life
sentence where the circuit court determined Green did not possess the firearm but
that Green was guilty as a principle participate in the crime.

Through Green petitioning the circuit court by 3.800(a) of injury, expressing
that Green were to receive no more than a second degree sentencing, the circuit
court refused to apply the essential requirements of established law to said denial
as the circuit éourt allowed the State Prosecutor to maliciously fabricate to the
sentencing court that in the indictment Green wasn’t charged with 775.087 and that
Green wasn’t carrying the firearm, which is all being put before this competent

court seeking extraordinary relief to correct a clear manifest injustice.

A



PROCEDURAL HISTORY FACTS

On December 19" 2012., the 10" Judicial Court denied Green his
fundamental due process rights to be resentenced to a second degree sentencing
guise that is clearly established within the construction of Florida State provision
laws of 812.13 (2)(c) and 775.087(1) for Green’s charged and convicted offense of
“Robbery with a Firearm”. Where the jury found that Green did not carry a firearm
during the robbéry as the court decided Green guilty as a principle participate
thereof, thereby this lower court violating essential established principle

construction of Florida law.

On December 5", 2012, Green petitioned the 10" Judicial Court Pro Se by

way of 3.800(A) Illegal Sentence Petition to Corréct His Illegal Life Sentence. (See
Exhibit (A) pg. 13-42, Appendix Attached) |

Green laid facts to the circuit court that in; in criminal case # CF 04-004392-
XX Green is charged by indictment with “Robbery with a Firearm”. Where it was
alleged that Green did carry a firearm to-witt: commit a robbery in violations of

Florida Statutes 812.13 and 775.087. (See Exhibit (A) pg. 30 Appendix Attached).

Green clearly’ laid facts to the circuit court that the jury rendered a verdict -

that Green is guilty of “Robbery with a Firearm” and further found that during the

course for the robbery Green did not carry a firearm. (See Exhibit (A) pg. 30

Appendix Attached).

Ao



Green also laid facts that the court, not the jury adjudicated Green guilty as a
principle to the crime. (See Exhibit (A) pg. 39-42 Appendix Attached).

Within Green’s 3.800(A) Petition Green clearly explained to the circuit court
that his sentence has been illegally reclassified to a life sentence and it is illegal
because' the circuit court did not follow the correct application éf the settled
principle construction of established Florida law with what Green was charged
with, as defined in Green’s charges as to Florida Robbery Section 812.13 (2)(c)
which mandates....

“If in the course of committing the robbery the offender
carried no firearm then the robbery is a felony of the

second degree punishable as provided in 775.082,
775.083 or 775.084”.

(See Exhibit Rule (B) pg. 69-70 Appendix Attached)

And the circuit court did not apply the settled law rules correctly as
constructed in Greens 10-20-Life charge of Florida Statute 775.087(1) which

mandates....

“That a second degree felony be reclassified as a first degree
felony punishable by life when: [During commission of such
felony the Defendant carries, display, uses, threatens to use or
attempts to use any weapons or firearms....” (See Exhibit Rule
(C) pg. 72-73 Appendix Attached)

Because the jury determined an actual finding that Green did not possess or

carry the firearm during the robbery. (See Exhibit (A) pg. 45 Appendix Attached).



Green then explained to the circuit court that even though Green was
determined guilty as a principle to the Robbery with a Firearm as a co-perpetrator,
it is well established law by our Florida Supreme Court opinion in State v,

Rodriguez, 602 So. 2d 1270 (Fla. 1992) expressing that....

“The Supreme Court explicitly rejected the idea that a
Defendant could be subject to reclassification under subsection
775.087 as a principle as the Supreme Court rejected the
State’s contention that Rodriguez’s sentence should be
enhanced on the theory of constructive or vicarious possession
based on the conduct of the codefendant.”

(See Exhibit Rule (F) pg. 75 Appendix Attached)

Also Green laid facts that relevant established law in the case of Juarez v.

State, 65 So. 2d 110 (4™ DCA 201 1) concluded recent established law that....

“When a Defendant is charged with a felony involving the use
of a firearm, a Defendant’s sentence can not be enhanced
under subsection 775.087, without evidence establishing that
Defendant had personal possession of the weapon or firearm
during commission of a felony.” :

(See Exhibit Rule (E) pg. 77 Appendix Attached)

Green displayed to the circuit court in his 3.800(A) Petition recent
established controlling precedents of law and principle rule to show the Court that
on the face of the record Green had been given a 1% degree life sentence
reclassification that is unauthorized by the construction intent of established law
because Green was charged under 812.13 and 775.087 and no firearm was found to

be carried by Green, as Green being designated as a principle partiéipate does not

Ao



authorize the 1% degree life sentencing because the Florida Supreme Court ruled
the principle is not an excuse for reclassification to a life sentence.

Green’s Petition was denied by the circuit court with a “rubber stamp”
signature on December 19" 2012 and Green thus petitioned the lower court again
by Motion of Rehearing filed on January 3™ 2013, where the lower court failed to
apply the essential construction of law in conformity to Green’s claim again in
efforts to correct the fundamental error of the circuit court, the Rehearing Petition
was subsequently denied by another “rubber stamp” denial on J anuary 15™ 2013 on
thereby Green thus petitioned the Second District for this enclosed appeal. (See

Exhibit (A) pgs 1-68 appendix attached) (See Exhibit (J) pg. 90 appendix attached)

COMPLAINT/ARGUMENT

ISSUE I
WHETHER CIRCUIT COURT DEPARTED FROM CLEAR
ESTABLISHED PRINCIPLE OF LAW BY NOT CORRECTING GREEN’S
ILLEGAL SENTENCE RECLASSIFICATION WHICH IS NOW A
MANIFEST INJUSTICE AND HAS VIOLATED GREEN’S DUE PROCESS
RIGHTS TO EQUAL PROTECTION OF THE LAW

On December 19", 2012 the Circuit Court refused to apply Green’s clear

colorful display of the Florida rule provisions and codes of essential principles &

requirements of established state law in conformity to Green’s 3.800(a) petition

A-s-
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claim of illegal sentence where the Circuit Court stated in a denial order of Green’s
claim that

“Defendant claim that his life sentence is illegal as the jury
found him guilty of robbery with a firearm but determined
that the Defendant did not carry the firearm. The record
indicates that the principle instruction was read to the jury.
The jury determined that a robbery with a firearm occurred.
That the Defendant was a principle. A similar claim was
previously raised in a Rule 3.850 motion. The Court denied
that claim in an order dated December 11, 2008. The Second

District Court affirmed and issued a mandate on January 26",
2012”

(See Exhibit (A) pg. 44 attached)

The denial of Circuit Court above did nof reply per Florida Statutory Law
Rule. Where answer departed from guideline procedure of State Law Rule 812.13
and 775.087(1) the Circuit Court misconstrued legislatures construction intent of
the robbery statute of 812.13 with which Green Was}charged of as the charge of
“robbery with a firearm is actually an aggravating enhancement” within 812.13
and a reclassified 1* degree, other than second degree felony of robbery.

When necessary the plain and ordinary meaning of words [in a statute] can

be ascertained by reference to a dictionary (Segrave v. State, 802 So.2d 281, 286

(Fla. 2001))
Blacks Law Dictionary (1999) defines sentence as:
Enhancement — The act of augmenting > the state of being enhanced <

the use of a deadly weapon led to an enhancement of the sentence. >
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The Circuit Court also departed from essential law principle where lower
court failed to acknowledge that a special verdict form or actual firearm finding on
a jury verdict form sheet in a felony case is only made for sentencing purposes.
Blacks Law Dictionary (1999) defines sentence as:

Sentence — the judgement that a Court formally pronounces after a
finding a Defendant guilty; the punishment imposed on a criminal wrongdoer
<a sentence of 20 years in prison> sentence Ub

Circuit Court’s departure is showﬁ from facts of the record as applied to the
construction of statutory law rule that once the jury makes the actual finding that
Green did not carry a firearm during the armed robbery, automatically classified
Green for “sentencing” purposes under 812.13 2(c) “Second Degree Felony”
punishment. Where as defined by law the specific intent of legislature construed

the language in 812.13 2(c) robbery statute as:

“If in the course of committing the robbery the offender
carried no firearm, deadly weapon or other weapon then the
robbery is a felony of the second degree, punishable as
provided in 775.082, s. 775.083, or 775.084”
(See Exhibit (B) pg 70 appendix attached)

Blacks Law Dictionary (1999) defines the word punishable as:

Punishable adj. 1. (of a person) subject to a punishment < there is no dispute that
Jackson remains punishable for these offense > 2. (of a crime or tort) giving rise to a

specified punishment < a felony punishable by imprisonment for up to 20 years.
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Punishment a. sanction — such as fine, penalty, confinement or loss of property tight,
or privilege — assessed against a person who hbas violated the law. (the object of a sentence is
to impose a punishment) |

The Circuit Court declared Green guilty as the principle participate in the
crime and the Circuit Court convicted Green as to guilty of “robbery with a firearm
as a principle”. As seen in the denial response. This is what the Circuit Courts base
stance was below for not correcting the error

“The record indicates that the principle instruction was read to
the jury and the jury determined that the Defendant did not
actually carry a firearm but that the Defendant was a
principle” (See Exhibit (A) pg. 44 appendix attached)

As seen above the Circuit Court’s response does r;ot refute or reply on basis
of per Florida statutory law rule to deny Green’s claim, where such denial is
contrary to established law principle of Florida statute 812.13 2(c), Green clearly
shows that yes he could be convicted as a principle to the robbery if that is what

the court elect, however, as clearly established Florida statutory law provides in

812.13 2(c), the Circuit Court can not choose to “enhance” or “reclassify” Green’s

[punishment] to the [sentence] over or outside of the prescribed 812.13 2(c)
substance or legislative intent of a second degree felony [punishment] when the
firearm was not carried by Green (refer to definitions). Where Green believes the
Circuit Court errored by not applying established law of correcting Green’s

sentence is that the Court did not construe the fundamental application of the States
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substance specific language intent correcﬂy with what Green was charged, found
guilty of and then sentenced to. The Circuit Court is in mistaken belief that just
because a Defendant is convicted as a unarmed principle participate to a felony,
that a Defendant, for sentencing purposes must be punished to being enhanced or
reclassified to a 1% degree sentence enhancement or 1% degree reclassification
because of what a armed co-defendant may receive. This misapplication of the law

is in clear contradiction to the essential principle language intent of Florida Statute

812.13 2(c) (see State v. Sousa, 903 So.2d 923, 928 (Fla. 2005)) (explains that the

fundamental rule of construction in determining legislative intent is to first give
effect to plain and ordinary meaning of the language used by the legislature.)
Furthermore the Circuit Court rest is stance On, “Green being found guilty

as a principle to the robbery with a firearm and finding Green possesed no

firearm, thus showing Gr_een’s sentence to be legal”, is a statement clearly

contrary to established settled law principle of our Florida Supreme Courts focused

opinioned polestar guide in Rodriguez v. State, 602 So.2d 1270 (Fla. 1992). Where

Appellant concedes that his charge is not that of an attempt murder as Rodriguez

602 So.2d 1270 (Fla. 1992), however the law is well settled in the landmark case
E)

that where Rodriguez was found guilty to a felony charge as a unarmed second

degree principle participate with a co-defendant and charged in his indictment
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under 775.087, a question was raised to our Florida Supreme Court where the law
was not clear asto..........

“Does the enhancement provision of subsection 775.087(1)
Florida statues (1983) extend to persons who do not actually
posses the weapon but who commit an overt act in the
furtherance of its use by perpetrator?”

Our Florida Supreme Court answer in the negative and settled the law to be

applied as defined by express language that.. .

“Section 775.087 does not by its terms allow vicarious
“enhancement” because of the action of a co-defendant”
(See Exhibit (F) pg. 78-79 attached) '

The Circuit Court did not apply the relevant record facts of Green’s claim in
conformity to the established principle of law in the case of Rodriguez in which
Rodriquez construction of the law intent applies in Green’s situation that the
Circuit did not focus on. Regardless of what felony Green was charged with the
facts show he was charged with a felony of 812.13 and 775.087 which involved the

use of a firearm and that felony of 812.13 contained listed degree sentencing

variables, precluding that a robbery charge can be reclassified or enhanced from

second degree, to 1™ degree, to life, pertaining to sentencing purposes. (See Exhibit

(A) pg. 1-42 appendix attached)

Blacks Law Dictionary 456 (8" Edition Ct 2004)

The term “degree” has a plain meaning in this context “a level
based on the seriousness of an offense.”
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The Circuit Courts denial is silent to the record facts that clearly shows that

Green was charged with 775.087, despite what the State Prosecutor maliciously
perpetrated to the Court that Green wasn’t charged with 775.087. Gre}en also was
charged as carrying the firearm during the robbery in his indictment which
amounts to a felony involving the use of a firearm, just as described in (Rodriquez
supra) (refer to Exhibit (A) pg 30 attached) aﬁd (Exhibit (F) pg 79 attached) Green
was determined as a principle participate in his crime, just as (Rodriguez, supra)

(refer to Exhibit (A) pg 40-42 attached) Green was determined not to have carried

a firearm during the course of the crime, just as (Rodriquez, supra) (refer to Exhibit
(A) pg 37 attached). Green’s sentence was reclassified to a 1% degree life sentence,
which by statute should have been a second degree sentencing, just as (Rodriguez,
supra). As the Circuit Court totally failed to apply the principles of opined settled
law of Florida Sﬁpreme Court Rule in (Rodriguez, supra) the denial answer clearly
shows Green was not afforded his due process rights to equal protection of the law
to be granted relief, just as (Rodriguez, supra).

The Circuit Court employed thev wrong application of the law as the
Supreme Court of Florida clearly constructed the language of the law to be applied

by the inferior courts in Green’s situations as....
“When a Defendant is charged with a felony involving the use
of a weapon his or her sentence can not be enhanced under
subsection 775.087(1) without evidence establishing that the
Defendant has personal possession of the weapon during
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commission of a felony.”

The Circuit Court’s reply answer failed to apply and define the law with
specifies to Green’s case where our Florida Supreme Court’s mandate above which
is still settled, current, recent law principle standing today as cited in Juarez v.
State, 65 S0.3d 110 (Fla. 4™ DCA 201 1), which shows the Supreme Court focused
on the language of 775.087(1), which requires that a Defendant “carry” display,
use, threaten, or attempt to use any weapon or firearm. Apparently applying the
rule of lenity the Court still holds that although subsection 775.087 was
substantially amended in 1999, the language of subsection (1) has not changed
since the Florida Supreme Court construed it in (Rodriguez, sﬁpra).

It is clear that where Legislature has defined a crime in specific terms, the

Court is without authority to define it differently. (See Jackson v. State, 526 So.2d

58, 59 (Fla. 1988)); citing State v. Graydon, 506 So.2d 393 (Fla. 1982). Criminal

statutes should be construed liberally in favor of people charged with a crime.
Application of the rule of lenity as codified by the Florida Legislature in § 775.021

Fla. Statute 2004 means that if there is a reasonable construction of the penal

statute favorable to accused, the Court must employ that construction (See Wallace

v. State, 860 So.2d , 494 (Fla. 4" DCA 2003); Thomas v. State, 741 So.2d 1246

(Fla. 2" DCA 1988). More specifically § 775.021 Fla. Stat. 2004 is worded as

follows:
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775.021 Lenity

(1) The provisions of this code and offenses defined by other statutes shall
be strictly construed; when the language is susceptible of differing constructions, it
shall be construed most favorable to the accused.

Courts must resolve doubts in favor of lenity toward the accused. (Carwan v.

State, 515 So.2d at 165; Rife v. State, 446 So. 2d 1157); When faced with an

ambiguous statute, the Courts of this State are without power to construe an
ambiguous statute, in a way which would extend, modify or limit it terms or its

reasonable and obvious implication. To do so would be an abrogation of

Legislative power. Citing State v. Cotton, 696 So.2d 435, 436 (Fla. DCA 1977)

(quoting Holley v. State, 450 S0.2d 217, 219 (Fla. 1984)).

The records show Green wasn’t given the mandatory minimum portion of
775.087(2). during his sentencing .because it didn’t apply, howéver, Green'’s
sentence was clearly reclassiﬁed/e.nhanced pursuant to the 775.087(1) portion
beyond 812.13 2(c) second degree sentencing to a 1 degree felony sentencing
because of the State’s wrongful negligence of misapplication of the law concerning
Green’s determined principle participation in a felony, showing Green’s sentence
to be reclassified from what should have been only a second degree punishment to

a 1% degree life sentence done without statutory authorization just as the Court
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declared in the case of (Williams v. State, 656 So0.2d 514 (Fla. 1¥ DCA 1995) (See

Exhibit (D) pg. 75 attached). (See Exhibit (K) pg. 92-100 attached)

The Circuit Court denial response was an attempt to hide behind the
principle participation of guilt theory of a conviction to evade the sentencing
portions of the mandatory language éf the principle Legislative intent of Florida
Statute 812.13 2(c) and 775.087(1) which was specifically construed to be
employed by the Courts. There is a reasonable construction of Florida Statute
812.13 2(c) that applies to all Defendants charged with 812.13 robbery, who’s jury
verdicts or evidence shows that a firearm was not carried during a robbery by the
Defendant, the [punishment] or [sentence] has to be of a second degree felony. If
the Court elects to convict the Defendant as a principle participate thereof where
the Defendant was charged in addition to 775.087, then there is a reasonable

construction of 775.087(1) also explaining that. ..

“On sentencing portion of a felony that involved the use of a
firearm, a Defendant’s sentence can not be reclassified per
subsection 775.087 1(b) from a second degree felony to a first
degree felony punishable by life, during commission of such a
felony the Defendant carries, displays, uses, threatens to use or
attempts to use any weapon or firearm.”

In furtherance the Supreme Court explained and defined the Statutes

reasonable construction to be applied in the case of Rodriguez v. State, 602 So.2d
1270 (Fla. 1992). As such the criminal statutes should have been construed

liberally in favor of Green, as his facts of face record are in conformity with
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established law. If there is any doubt between the statutes, the Circuit Court should
have ruled in favor of lenity towards Greens claim.

As Appellant seeks this District Court’s relief in the said clause, Appellant
proposes a question where he is respectfully asking this Second District Court as
the master builder to certify clarification of Legislature’s construction of the
statutes pertaining to 775.087 and 812.13 and how the Court should interpret the
statutes application pertaining to persons/Defendants who are classified in the
categories of arising conflicts as to their sentencing being illegal for
reclassification from second degree to 1* degree for robbery with a firearm, where
no firearm was possesed as a principle participate during an overt act, which would
affect a great number of persons.

The following question is asked...

“Can persons charged with robbery with a firearm under
Florida Statute 812.13 and 775.087 who are found guilty of
that charge of robbery with a firearm as a principle, but who
does not actually posses the weapon be reclassified on their
sentencing portion from a second degree sentencing to a 1%
degree sentencing due to a co perpetrators possession of the
weapon?”
Appellant has only found two cases concerning illegal reclassification of a

Defendant’s sentence where persons was charged and found guilty with robbery
with a firearm, as covering the additional charge of 775.087. Which are Ruth v.
State, 949 So.2d 288, 290 (Fla. 1¥ DCA 2007); Tripp v. State, 642 So.2d 228 (Fla.

1994).
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However, these cases do not clarify robbery with a firearm from a co-

Defendant’s principle participation point of view as constructed in Rodriguez v.

State, 602 So.2d 1220. This is why Appellant feels that on this certain charge of

robbery with a firearm this certified question is needed. to clarify the legislatures
specific construction of the Florida Statute and its applicability to Greens type
circumstances.

As Green’s rights to equal protection of the law and due process have been
totally ignored by the lower court, the complained of error of }the lower court
further demonstrates a departure from established law where as noticed in the
denial order of the Circuit Court said denial states. ...

“A similar claim was previously raised in a Rule 3.850
motion” (See Exhibit (A) pg. 44 attached)

As seen in Green’s rehearing motion, Green explained to the Circuit Court

that a claim was raised on his 3.850 motion involving “ineffective assistance of

counsel and that the error of counsel to object to the improper verdict form led to
an inconsistent verdict.” (See Exhibit (A) pg. 62-66 attached). This claim is not
identical, not the same as Green’s 3.800(a) claim because the ineffective assistance
of counsel claim deals with counsels failure to object and the error went to the

conviction. Green’s instant 3.800(a) claim dealt with Green’s sentence and the

illegal reclassification of the sentence. Which are two opposite arguments. A close
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comparison was demonstrated in Green’s rehearing petition. (See Exhibit (A) pg.

1-68 attached)

The circuit courts defensive stance answer as a interpretation that Green
raised his illegal sentence claim prior, is by law and facts, wholly misinterpreted,
where by law, even if Green had raised a prior idént_ical claim in his 3.850
postconviction motion, his 3.850 postconviction motion was subsequently per
curiam affirmed on November 18" 2011, by this Second District Court of Appeal,
which affords Green a equal protection right to file his subsequent claim on

3.800(a) illegal sentence petition, just as in the case of Harvey v. State. 28 So.3d

11, where the court allowed Harvey to file his subsequent claim on 3.800(a) illegal
sentence where the District Court never addressed his claim on the merits by
opinion on appeal. Harvey was allowed to raise his claim on 3.800(a). (See Exhibit
(G) pg. 80-81 attached)

Moreover, the Circuit Court fails to recognize that Green’s petition claim

falls under the “manifest injustice doctrine” of McBride v. State, 848 So.2d 287

(Fla. 2003), where the error complained of must be corrected as a matter of law

even if a claim has been raised prior, only if the claim warrants relief. (See Case

Exhibit (A) pg 68 attached) and (See Exhibit (H) pg. 84-87 attached).
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ISSUE 11

WHETHER THE CIRCUIT COURT AFFORDED PROPER SIGNED

DENIAL ORDERS

The Circuit Courts judge Radabagh denied Green’s 3.800(a) illegal sentence
motion on December 19™ 2012. As seen on the face of the record denial, there is
no authentic handwritten signature “signed” by the Judge. Only a rubber stamped
Judge’s name. (See Exhibit (A) pg. 44)

Also on January 15™ 2013, another rubber stamped name of Judge Michael
E. Raiden was supplied on the face record of appellate’s denial of rehearing. (See
Exhibit (I) pg. 88-89 attached)

In order for appellate (Green) to properly preserve and protect his due
process rights to perfect his appeal of his 3.800 and rehearing denial, he must bring
this error to appellate courts attention where this .Second District Court has past

opined in State v. JM.C., 714 So.2d 1173 (Fla. App. 2 DCA 1988), that when a

situation occurred where an assistant of the Court had rubber stamped the Judge’s
name this Court deemed the written order was not “signed” for appellate purposes
and this filing of such appeal time period could only start when such a written
order was signed by the Trial Judge. (See West F.S.A. P. App. P. Rule 9.020(h))
As such Green ask this District Court to remedy the appropriate correction

order by law, as to assure that Green has a proper legal appeal pursuant to (Sill v.
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State, 718 So.2d 305 (Fla. App. 2 Dist 1998) (Circuit Court rubber stainp order
denying Defendant’s motion for postconviction relief was nét appealable since
such order was generally incapable of being rendered. Trial Court was order to
respond to Sills motion for rehearing with a render order capable of being
appealed).

Where Green is not sure if the Circuit Court Judge were the ones who
reviewed the petitions or their assistants because a rubber stamp can be used by
any employee of the courthouse, which leaves the official duty of the Circuit Judge
abandon as to a question of “was the petitions actually reviewed by the said
stamped Judge’s néme?”

CONCLUSION

The harmful error that has caused Green injury complained of his so plain
and obvious on the face of the record that Green is overwhelmed in disbelief that

the lower courts denial answer ruling does not conform to the correct application of
;
[

the Florida State essentials of established law principles.

The lower courts failure to do its duty in applying its own established

statutory codes and law of Florida law principles to this harmful error is seemingly -

calculated to materially injure Greens due process rights equal protection of the
law, to be treated fair and judged impartially from the very start of the error in

2005 up until 2013 of the discovery of the recent said error in his 3.800(a) illegal
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sentence petition claim. Which such violations on the face of the record is so
flagrant, that for the lower court not to correct is fundamental error of justice
leaves Green with this unauthorized, illegal life sentence that has and still mentally
shocked, tormented and anguished Green and his family for (7) long years.

This Court’s giving of and not correcting this error of life sentencing has
cause Green to suffer a long (7) year fear that his life is over as he would never see
a date to be free from incarceration. Where he has been attacked several times by
being placed in life offehder housing dorms with inmates who care nothing of
going home from legal trouble of their own.

Where Green has no help form his family who has lost hope and trust in the
confidence of the Polk County judicial system. Where the error not being corrected
leaves his family and Green to believe that there is no remedy available and
constitutional rights and laws don’tv apply unless a person has a high priced
attorney.

The unauthorized life sentencing is still not corrected by the lower court and
Green is suffering everyday from the law not being applied correctly as congress
intended. Which is seemingly irreparable because Green has petitioned the Courts
Pro se of injury causing harm as he was suppose to do by rule and the lower court
fails to apply established law to this error, Green has no other remedy available but

to file this appeal and if this court allows a seeking of certiorari review in goodfaith
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prayerfully asking this Court to correct or order the lower court to correctly apply

the established law and resentence Green where the error is a man.ifest injustice.

Green prayerfully seeks this Honorable Court to:

A) Review de novo, the enclosed papers

B) Review de novo, Green 3.800(a) petitién

C) Review de novo, the face record claims, facts and established case law - |
principles |

D) Review de novo, the lower court’s denial to the 3.800(a) petition

E) Review de novo, the established Florida Law Principles that the denial
answer departs from. |

F) Review de novo, the subsequent rehearing and the denial of such, judiciary
noticing the established law that the Circuit Court departs from.

G)Answer the question of iniportance to certify the correct applicable law to
be applied to persons with unique circumstaﬁces in their sentencing as
Green’s concerning robbery witﬁ a firearm, 775.087 and principle
participation that affects reclassification of the sentence portion of a
judgement.

RELIEF .
Lastly, afford Mr. Green his due process rights of justice to order the lower

court to correctly apply the law as established in his petition where upon a
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thorough review of the above (A-G) sought references, Green seeks this Court of
higher competent peers by law to deem the necessary jurisdiction of legal
capabilities to grant relief and or certiorari review. As this pro se litigant had
brought to the attention of the Courts in his most liberal manner a claim of a clear
manifest injustice that has violated Green’s constitutional rights, well being and
safety. Asking this District Court to afford justice after a thorough review and
grant of certiorari review or any other remedy to correct this error that has not been
relieved since 2005.

Respectfully Submittéd,

oo L A

Samuel Green #B-370562

Hamilton Correctional Inst. — Annex
11419 SW County Road # 249
Jasper, Florida 320523735




CERTIFICATE OF SERVICE
I certify that I placed a copy of this motion in the hands of Hamilton

Correctional Institution-Annex officials for mailing to:

District Court of Appeal Office of the Attorney General
Second District Criminal Appeals Division

1005 East Memorial Boulevard Concourse Center 4 ,

Lakeland, Florida 33801 _ - 3507 E. Frontage Road, Suite 200

Tampa, Florida 33607-7013

Done on this Eday of FZ‘/ZUAR‘j ,2013

o e

Samuel Green #B-370562

Hamilton Correctional Inst. - Annex
11419 S.W. County Road #249
Jasper, Florida 32052-3735

UNNOTARIZED OATH

Under penalties of perjury I declare that I have read the foregoing 3.800(a)

motion and the facts stated in it are true.

Samuel Green #B-370562
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PROVIDED TO HAMILTON C.1. ON
\+2-VZ _, FORMAILING

IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT
IN AND FOR POLK COUNTY, FLORIDA, 33830

SAMUEL GREEN,
Plaintiff,

V. ‘ CASE NO: CF04-004392-XX

STATE OF FLORIDA,
Defendant.
;-

MOTION FOR REHEARING/JUDICIAL NOTICE TO CLARIFY A
MANIFEST INJUSTICE

COMES NOW, Plaintiff, Samuel Lee Green, Pro se, pursuant to Florida Rule of
Criminal Procedure 3.800 (B) 1. (B) of Rule 3.800; Florida Constitution Article
1,2; and UTS' Const. Amend 1 submits said rehearing motion in good faith, where
in denial response, this Court has departed from clear essential requirements of law
“and mistakenly interpreted a past 3.850 ineffective assisg%nce of counsel claim as
the “same” “identical” filing as his 3.800 (A) illegal sentence c_laim that were
currently filed. In support thereof, Plaintiff states the following:

EXPLANATION OF FACTS FOR REQUEST OF REHEARING AND

CLARIFICATION OF RECORD

In the interest of justice and to prevent a manifest injustice that has aiready
occurred, from a miscarriage of justice of a fundamental error, this Honorable
Court should rehear Plaintiff’s (Green’s) motion to correct illegal sentence where

this Court’s denial response to Green’s 3.800 (A) claim is a clear departure of



established principles of law, insufficient, incorrect, inconclusive, not based on any
legal authority and record attachments do not conclusively refute Green’s claim by
established law. This Court has overlooked Green’s claim and points of law as that
the 3.800 (A) claim is a true sentencing eﬁor that is different and of a new claim,
other than any prior ineffective asS_istance of counsél claim or filing.

See Exhibits A, B, C, D and E (Attached)

On December 5%, 2012, Green filed this 3.800 (A) illegal sentence petition.
(See Exhibit A Attached). On December 19% 2012, this Cour_t issued a denial
response to said 3.800 (A) that was concluded as:

~ “ Defendant claims that his life sentence is illegal as the
jury found him guilty of robbery with a firearm but
determined that the defendant did not carry the firearm.
The record indicates that the principal instruction was
read to the jury. The jury determined that a robbery with
a firearm occurred. That the Defendant did not actually
carry a firearm, but that the Defendant was a principal. A
similar claim was previously raised in a Rule 3.850
motion. The Court denied that claim in an order dated
December 11, 2008. The Second District Court affirmed
and issued a mandate on January 26, 2012.”

The Courts above order of denial method of Green’s 3.800 (A) petition is the
Court’s failure to apply the correct law because if this court decides a denial based
on a similar claim that has been raised in a prior 3.850 motion clearly shows a

violation of established law pursuant to Harvey v. State, 78 So0.3d 11, where

Green’s 3.850 claim had never been answered on the merits because his 3.850

motion was per curiam affirmed on November 18, 2011, and as such allows Green
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to file a 3.800 (A) sentencing issue claim at anytime, just as the equal protection
law allowed Harvey in his subsequent claim. (See Exhibit E attached).

In addition to this matter of denial concerning this discrepancy of issues
filed, Green ask judicial notice of the Court to allow Green to clarify for the Court

and record where this Court has wholly overlooked record facts that distinguishes

Green'’s claim as this Court has misconstrued the facts and petitions case law.

Firstly, Green raised a past claim in his [3.850 motion of ineffective

assistance of counsel] that his counsel never objected to an improperly worded jury

from which led to an inconsistent verdict. This past 3.850 claim was based on case

law of State v. Powell, 674 So.2d 731, 732 (Fla. 1996) and Gonzalez v. State, 440

So.2d 514, 515 (Fla. 4™ DCA 1983), which relied on Green’s counsels

ineffectiveness, and the improper verdict form verbiage which caused an

inconsistent verdict to require a conviction reversal. This past 3.850 claim could
not be raised on the 3.800 illegal sentence motion. The claim did not argue Green’s

illegal sentencing enhancement or violation of 775.087 subsection that Green was

charged. This claim could never be raised on a 3.800 (A) motion because it deal
with the conviction and counsels ineffectiveness to properly object, seeking a new
trial. (See Exhibit C attached.) As the attached record shows, the title of Green’s

3.850 claim as:

Trial court was ineffective for failing to object to the
jury’s true inconsistent verdict as counsel did not object to
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the improperly worded jury verdict form.

Secondly Green ask this Court to take judicial notice where it was
overlooked on facts of record and established principles of laws that as for Green’s
instant [3.800 (A) sentencing error claim] is based solely on the basis of an illegal

life sentence in violation of Fla. Statute Subsection 775.087 (1) (B). As the 3.800

sentence claim can not be raised on the 3.850 claim of ineffective counsel. As the

attached record of the petition shows a clear claim that:

Trial court committed plain reversible error during
sentencing by reclassifying Green’s sentence from a
second degree sentencing to a first degree life sentence for
the convicted offense of robbery with a firearm as a
principle, where the jury did not find that Green carried a
firearm in violation of subsection 775.087....(See Exhibit
A attached) '

Thereby showing the Court misinterprets its denial order language fesponse

claiming that:
Defendant claim that his life sentence is illegal because the
jury found him guilty of robbery with a firearm but

determined that the Defendant did not carry the

firearm..........
(See Exhibit B attached)

The Circuit Court overlooked Within the 3.800 (A) petition that Green
specifically based his claim on, applied controlling established principles of

Florida State Law in Fla. Statute 775.087 (1); Fla. Statute 812.13 (2) (o)

—4—



Rodriguez v. State, 602 S0.2d 1270 (Fla. 1992); and Juarez v. State, 65 So.3d 110,

specifically concluded that:

“When a Defendant is charged with a felony involving the
use of a firearm, a Defendant’s sentence can not be
enhanced under subsection 775.087 without evidence that
Defendant had personal possession of the weapon or
firearm during commission of the felony.”

~ (See Exhibit A attached)

As of such established law above this Court did not apply or follow the
essential principles of said law and additionally this Court overlooked the record
petition facts that Green also spgciﬁcally showed that the Judge and State’s
assumption that Green was found guilty as a principle to the robbery does not

authorize the Court to reclassify his sentence from a second degree to a first degree

felony life sentence standpoint, as this Court overlooked the fact that Green was
charged in his indictment under subsection “775.087” and the Court overlooked
and failed to apply by procedure due process the settled established Florida

Supreme Court Law that explicitly rejected the idea that a Defendant could be

subject to reclassification under subsection 775.087 as a principle, as explained in

Rodriguez v. State, 602 So.2d 1270 (Fla. 1992) which shows a clear violation of

the established principle of law resulting in a miscarriage of justice.

(See Exhibit D attached)



IN SUMMARY

This Court’s December 5™ 2012, response denial of Green’s 3.800 (A) claim
has been wholly misplaced, misinterpreted and violated the essential requirements -
of law and due process by this Court’s incorporated denial response attachments of
a past 3.850 denial. Here, the Court’s denial response states that:

“A similar claim was previously raised in a rule 3.850
motion and that claim is denied in an order dated Dec, 11,
2008 and that the Defendant’s life sentence is legal.”

As face record showing of the attached incorporated Exhibit of the 3.850
ineffective assistance of counsel claim and the Exhibit of the 3.800 (A) illegal
sentence claim, it can be clearly distinguished that the two claims are of different
arguments, seeking two different reliefs, under two different avenues of filings.
Furthermore, the Court overlooked the established staté law that Green’s petition

claim falls under the “manifest injustice doctrine” of McBride v. State, 848 So.2d

287 (Fla. 2003), where it is stated that:

\
|
“Collateral estoppel is a judicial doctrine which in general
terms prevents “identical” parties from relitigating the }
“same” issues that have been decided, under Florida Law ‘
collateral estoppel or issue preclusion applies when |
“identical issues” have been litigated between the same

parties or there privies. In addition the particular matter
must be fully litigated and determined in a contest that
results in a full decision of a court of competent
jurisdiction.”




“American Heritage Dictionary”

Similar (Sima-lar) Adj. Related to in appéaranc'e or nature; alike though not the
‘ same

Identical (I-denti-kel) Adj. 1. Being the same.

‘Same (Sam) Adj. 1. Being the very one; Idehtical.

As defined above, coupled with all the enclosed facts, a closé comparison of
the attached 3.800 (A) sentencing error claim is not “identical” nor the “same” as
the attached 3.850 ineffective assistance of counsel claim. Though they may have a
few “similar” facts, the issues and relief are not the “same” or “identical”.

Therefore, the Court’s denial response that, “A [Similar] claim was previously

raised in a rule 3.850 motion”, must fail because a “similar” claim as defined

above is not the “same” or “identical” as explained in, (Mcbride, Supra) and can

not be barred for litigation. Therefore established facts and law of McBride, 848
So.2d 287 (Fla. 2003), establishes a principle of law that a Rule 3.800 allows a
Court to correct a illegal sentence at “any time”. Florida courts have held }that the

phrase “anytime” allows Defendant s to file successive motions under Rule 3.800.

See Barnes v. State, 661 So0.2d 71, 71 (Fla. 2™ DCA 1995)
RELIEF
Green in good faith ask this Court to rehear his 3.800 (A) illegal sentence

petition. Ask this Court to take judicial notice to distinguish the facts of the record

I
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where his 3.800 (A) claim of illegal sentence is not the same or identical claim as

his 3.850 ineffective assistance of counsel claim and that this claim warrants
judicial relief as the claim stands as argument on clearly established principles of
law of:

Fla. Statute Subsection 775.087 (1)

Rodriguez v. State, 602 So.2d 1270 (Fla. 1992)

Juarez v. State, 65 So0.3d 110 (Fla. App 4 DCA 201 1)

Williams v. State, 656 S0.2d 574 (Fla. 1 DCA 1995)

As the supplied denial answer is not based on any legal authority of state law
and shows a clear departure from the established principles of law cited Aabov‘e
that’s within the 3.800 (A) motion, this Court must come to realize that a question
has }arose as to if this Circuit Court has afforded Green his Constitutional
guarantees to his substantive due process protections to fundamental rights from
governmental encroachment, where the said violations have resulted in a
miscarriage of justice. As this Court is asked to rehear this substantial claim and if
not, it would be a manifest injustice error, where the error is of a fundamental error
which needs to be corrected, despite any law of the case doctrine, (See Lawton,
Supra, 831 So.2d 60 (2" DCA 1999)). In which this Court is obligated and entitled

to relieve this error in any and every legal manner possible. (See Van Buren v.

State, 500 So.2d 732 (2™ DCA 1988)) As this error is clear and identified on face




of the record which has been wholly overlooked, misconstrued, and misinterpreted.

(See Johnson v. State, 60 So0.3d 1045 (Fla. 2011)), where the law is clear, collateral
estoppel will not be invoked to bar relief where the application would result in a

manifest injustice. (McBride, Supra 848 So.2d 287 (Fla. 2003)).

Res WeCtﬁlHy/SZme;Z;/\"

Samuel Green #370652
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CERTIFICATE OF SERVICE

I certify that I placed a copy of this motion in the hands of Hamilton

Correctional Institution-Annex officials for mailing to:

Polk County Courthouse ' Office of the State'Attorney
Judge Chambers Polk County Courthouse
Judge Dick Prince 2" Floor
255 N. Broadway Ave, 255 N. Broadway Ave,
Bartow, Florida 33831 Bartow, Florida 33831
District Court of Appeal Office of the Attorney General
Second District : 3507 Frontage Rd.
1005 East Memorial Boulevard Suite 200
Lakeland, Florida 33801 Tampa, Florida 33607-2013
On this 3rd day of January, 2012

Samuel Green #370652

Hamilton Correctional Inst. - Annex
11419 S.W. County Road #249
Jasper, Florida 32052-3735

UNNOTARIZED OATH
Under penalties of perjury I declare that I ye read the foregoing 3.800 (A)
motion and the facts stated in it are true. /
Samuel Green #370652
-10-—
» 5’)« H !Q ! { %



IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT
IN AND FOR POLK COUNTY, FLORIDA 33830

SAMUEL LEE GREEN,
Plaintiff,
V. CASE NO: CF04-0004392-XX
STATE OF FLORIDA,
Defendant.
/
APPENDIX INDEX
Appendix Document
Exhibit (A) 3.800 (A) Illegal Sentence
Exhibit (B) Court’s Denial Response |
Exhibit (C) 3.850 Ineffective Counsel Claim
Exhibit (D) Indictment
Exhibit (E) Past 3.850 Mandate
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EXHIBIT A

3.800 (A) Illegal Sentence
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f;ﬁf%HE TENTH JUDICIAL CIRCUIT COURT, IN AND FOR

POLK COUNTY, FLORIDA 33830

Kl
S
h ¥

SAMUEL LEE GREEN,

Case No.: CFO4—OO4392—XX

o cc: Judge Dick Prince
Plaintiff,

Vs.

STATE OF FLORIDA,

)
)
)
)
)
)
)
)
)
)

Defendant

MOTION TO CORRECT ILLEGAL SENTENCE 3.800(A)

COMES NOW, the Plaintiff, SAMUEL LEE GREEN, PRO SE PURSTIANT
to Florida Rules of Criminal procedure 3.800(A); Florida
Constitution article 1,2; and U.S. Const. Amend 1, submits said
motion in good faith to the hands of Honorable Judge Prince,
requesting in the abundance of caution an independent, unbiased,
fair and impartial review on the merits of the one enclosed
claim/complaint violation under the sworn oath of Judicial
officers to uphold and support the Florida Constitution (Article
11 section 5(B); U.s. Constitution and Florida Rule of Court.

As such, requesting prayerfully this Honorable Court to correct
the illegal sentence imposed in the above styled cause. 1In
support thereof, Plaintiff states the following below:

NATURE OF RELIEF

The nature of relief Plaintiff seeks herein and below

includes but is not limited to this Judicial Courts review of

Page - 1
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his 3.800(A) Motion to correct illegal sentence presented to
this Honorable Courts Judge Dick Prince aﬁd requests below:

I. The prompt and immediate conducting of proceedings into
Green's documented factual and legal basis of the one enclosed
claim of illegal sentence which has prejudiced and'deprived Mr.
Green of:

(A) His mental thinking capabilities: Where Green has
been mentally shocked, worried, depressed and dismayed for 8
long years, living in dreaded fear that he would never be able
to see a future date for himself to be released with this recent
discovered illegal 1life sentence.

(B) Appetite: Green has not eaten comfortably to hold his
food down, where he has not eaten solid meals which caused him
to decrease in weight, as well as his health is poor, which all
stems from worrying due to the unauthorized sentence of life
imprisonment .

(C) Communication: During Green’s life sentence, his
family communication has been of lost efforts, where his family
has lost hope, trust and confidence in the Polk County Judicial
System. As the fate of Mr. Green looked dark, long and narrow,
his friends have all vanished away also and..

(D) Prison Housing: Green has not enjoyed the benefit of
getting & close adjuétment transfer closer‘to his home because
he was forced by the H-04 life sentence housing designation to

wait 3-4 years to apply for a close to home transfer and that’s

Page - 2
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only applicable»onvgood behavior. Green has been housed with H-
04 close‘custody inmates with life séntences who care nothing of
going home, which has subjected Green to be a victim of several
violent brutal attacks since serving this unauthorized life
sentence. Where this H-04/Housing made it harder for his closer
to home transfer, Green has had no wvisits from family, nor
friends while in prison for 7.5 years.

II. Directing the Department of Corrections, ET AL and its
agents to transport and produce the body of Samuel Lee Green
before the Ténth Judicial Circuit Court, Judge Dick Prince on or
before a set and determined date and time for a full and fair
evidentiary hearing/oral argument, represénted by Counsel in‘
order for Mr. Green to sustain if necessary his burden of proof
and persuasive or in the alternative..

III. The application of construing of the current settled and
controlling applicable Constitution, statutory and common law
polices and decision td the uncontroverted and established
record facts...

IV. Review of the said pleading under the Judges sworn oath to
the Florida Constitution Article 2 Section 5(B) .

V. The entrances of a legal sentence as a matter of law to a
guideline sentence no more than a second degree felony,
splitting the sentence to be served half on probation, where
Green has already served (8) years, and such other relief as

construction of law deems just and proper.
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STANDARD OF REVIEW
Green asserts for the record a clear showing that the
foregoing Motion facts are that of_an Illegal Sentence Plain
Error and the error must be corrected as a matter of law and in
respects to the proper avenue for relief, Green files the
forgoing claim under FLA.R.Crim.P.3.800 (A7) “"Illegal Sentence
Correction”. Where this Court should recognize that there are

three (3) types of sentencing errors:

1. An “Erroneous Sentence” which is correctable on Direct
Appeal;
2. An “Unlawful Sentence”, which is correctable only

after an evidentiary hearing under rule 3.850;

3. An “Illegal Sentence” in which the error must be
corrected as a matter of law in Rule 3.800 Proceeding. (Pursuant
to Judge v. State, 596 So. 2d 73 (Fla. 2™ D.C.A. 1%891).

Moreover, this Court may at any time correct an illegal
sentence imposed by it. This Court has an obligation to correct
a sentence to comply with applicable statutory provisions (Van
Buren v. State, 500 S0.2d.732 (Fla. 2™ 1987). Thus a motion to
correct a sentence must assert that the Trial Court sentenced
the Defendant without statutory authority. (Simmons V. State,
579 So. 2d 874 (Fla. 1°% 1991).

To be illegal within the meaning of rule governing motions
to correct, reduce, or modify illegal sentences, the sentences

must import a kind of punishment that no Judge under the entire

Page - 4
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body of sentencing statues could possibly inflict under any set

of factual circumstances. (State VS Atkins, 69 S0.3d 261 (Fla.
2011) .

Rule permitting a Court to correct an illegal sentence
allows Defendants to Petition the Courts to Correct Sentencing
errors that may be identified on the face of the record.
(Johnson V. State 60 So. 3d 1045 (Fla. 2011).

Where a sentencing error is so fundamental and endures, a
Defendant is entitled to rellef in any and every legal manner
p0551ble including by Direct Appeal, although not first
presented to the Trial Court, by Post Conviction relief Pursuant
to a Motion to Vacate, set aside, or Correct A Sentence or by
extraordinary remedy. As to a fundamental sentencing error the
Defendant is entitled to relief under an alternative remedy not
withstanding that the Defendant could have but did not raise the
error on Appeal. (Haynes V. State 598 So. 2™ D.C.A. 1988), and
if the Order denying the Motion failed to Refute, either by
attachment of Portions of the Record or otherwise, Denfendant’s
claims. (Easterling V. State 596 So. 2d 103 (Fla. 2" D.C.A.
1997) .

Because a Motion to Correct a sentencing error involves a
pure issue of law, the standard of Appellate Review is De Novo.
(Kittles V. State 310 So. 3d 283 (Fla. 4" D.C.A. 2010).

'Additionally, noticing standard of review DE novo that

reclassification of sentence under Fla. Statue Section
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775.087(1) from a 2™ Degree Felony to a 1°° Degree Felony under

the principle theory for a Co-Defendants possession of a firearm

during an armed'robbery is inapplicable to the co-perpetrator
who was convicted of robbery with a firearm and the Jury’s
verdict reflected a special Jury finding that Plaintiff (Green)
“Co-perpetrator” did not possess.the firearm during the armed
robbery, a crime for which use of a weapon is an essential
element. (Pursuant to:

JUAREZ V. STATE, 65 So. 3d 110 (Fla. App 4 D.C.A. 2011)
RODRIGUEZ V. STATE, 602 So. 2d 1270 (Fla. 1992) |
WILLIAMS V. STATE, 656 So. 2d 574 (Fla. l“:D.C.A. 1995)

Lastly, reviewing the error as it contributed to the fatal
breakdown of the judicial process, thereby violating Green’s due
process and equal protection rights, which severely prejudiced
Mr. Green. 1In order to prevent a manifest injustice and a
denial of due process, relief may be afforded even to a litigate
raising a suécessive claim. (STEPHEN V. STATE, 974 So.2d 455,
451 (Fla. 2" D.C.A. 2005); See COCHRAN V. STATE, 899 So.2° 490
(Fla. 2°¥ D.C.A. 2005). (Reversing denial of a Ruge 3.800[éd
Motion, where sentence was illegal and Judgment did not require
correction because it did not reflect Decree of Offense.

STATE OF FACTS

On July 13, 2004, Plaintiff was charged by indictment on 1

count of: Robbery with a Firearm. The date of the offense was

June 22, 2004. On June 30, 2005, Plaintiff (Green) was

Pace ~ 6




[\

10

11

12

13

14

15

16

17

18

19

convicted as a principle for 1 count of robbery with a firearm
by the Circuit Court of the Tenth Judicial for Polk County,

Florida. On July 14, 2005, Plaintiff was sentenced to Life

Imprisonment for 1 count of robbery with a firearm. The office
of criminal conflict and regional Counsel, Second District
Attorney at Law, Mr. Julius Aulisio, was designated to handle

the Appeal.®n April 9, 2007, The Second District of Appeal “Per

Curiam Affirmed”, Plaintiff’s Direct Appeal, and the mandate was

issued. Now Plaintiff files this Motion to Correct Illegal

Sentence. Plaintiff is currently serving the sentence in

Hamilton Correctional Institution, Annex, 10650 S.W. 46" Street,

Jasper, Florida 32052-1360. (See Exhibit (A) Mandate) .

CLATM/COMPLAINT
“GREEN WAS DENIED HIS CONSTITUTIONAL RIGHT WHEN TRIAL COURT
COMMITTED PLAIN REVERSIBLE ERROR DURING SENTENCING BY |
RECLASSIFYING GREEN’S SENTENCE FOR THE CONVICTED OFFENSE UNDER
SUBSECTION 775.087, IN VIOLATION OF PLAINTIFF’S 6™ AND 147%

U.S.C.A. RIGHTS TO DUE PROCESS.”

On June 23,2004, Green was arrested and charged for the
offense of robbery with a firearm that allegedly occurred on

Green was sentenced by indictment for 1 count of

June 22, 2004.

robbery with a firearm. (See Exhibit (B) arrest warrant and

charge information). On July 14, 2005, Green was sentenced to

Life Imprisonment for 1 count of robbery with a firearm. (See

Exhibit (C) Sentencing transcript).
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Green claims thét the Trial Court committed plain
reversible error during sentencing by reclassifying Green'’s
sentence for the convicted offense of robbery with a firearm
under Section 775.087. Green asserts that the reclassification
of the robbery with a firea:m chérge was plain error because the
Jury found that Green didn’t actually possess the firearm during
the offense. (See Exhibit (D) Verdict form).

As applied to this Case, subsection 775.087 (1) (B),
mandates that a second degree felony be reclassified as a first
degree felony punishable by life when: “During the Commission
of such felony the Defendant carries displays, uses, threatens

to use or attempts to use any weapon or firearm.”

Green additionally'asserts that the Prosecutor for the
State, Peter Sternlict, deliberately misled the Court by stating
that “We never charged Mr. Green with 10-20-Life” and that “we
never asked for a finding of actual pOssesSion.” (See Exhibit
(E).) Where the record clearly shows State and Trial Judge

conceding that the gun wasn’t in Mr. Green’s hand and that he

doesn’t get the minimum mandatory, coupled with the charging

indictment information showing the enhancement section 775.087
and the charging language information clearly charginqureen to
have carried the firearm during the robbery, proves states
assertion in respects to what State claims they didn’t charge or
ask for, to be non-credible. Because it has been held that the

burden is on the State to ensure that a special finding is made

Pacge - 8
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and that a defendant does not waive the issue by not requesting
a special form. (See ESTEVEZ V. STATE, 713 So. 24 1039, 1040
(Fla. 3d D.C.A. (Refer to Exhibits (E and B). Note: The verdict
form shows the actual finding (See Exhibit (D).

Furthermore; Green points out that the Prosecutor for the
State also failed to establish during Trial that Green had
personal possession of the firearm during commission of the
offense. In JUAREZ VS. STATE, 65 So. 3d 110, It was concluded
that “When a Defendant is éhargea with a felony involving the

use of a firearm, a Defendant’s sentence can not be enhanced

under sub$ection 775.087, without evidence establishing that

Refendant had personal pDossession of the weapon or firearm

during commission of a felony.”

However, Green contends that the record does not indicate
that the Jury fouhd Plaintiff (Green) guilty as a principle to
the offense/e;,the record does indicate the trial Judge Dennis
P. Maloney and the Prosecutor assuming Green’s conviction rested
upon a principle finding of guilt to the Offense. (See Exhibit
(E) Judges presumption of principle finding). In that respects,

where the law dictates, the Florida Supreme Court\Explicitlv

rejected” the idea that a Defendant could be subiject to

reclassification under Ssubsection 775.087 AS A PRINCIPLE. (See

STATE V. RODRIGUEZ, 602 So. 3d 1270 (Fla. 1992) .
Moreover, “Section 775.087 (1) does not by its terms allow

vicarious enhancement because of the action of a Co-Defendant”.

Pace - 9

Eyiuit
{4 15’




3]

(=)}

10

11

12

13

14

15

16

17

18

19

20

Nevertheless, Green’s robbery with a firearm sentence can not be
reclassified under subsection 775.087 (1), where the Jury
Specifically fount “ A FIREARM NOT IN HIS PHYSICAL POSSESION WAS
USED” in course of committing the offense. See WILLIAMS V.
STATE, 656 So. 2d 574 (Fla. 1°" D.C.A. 1995). 1In view of the
Jury’s specific finding, the reclassification of Green’s offense
under the Statue was improper. Theréfore Green could not be
reclassified for the offense for 1 count of robbery with a
firearm as a principal, thus showing Trial Court sentenced Green
without statutory authority.

Section 812.13 (2) (C) Mandates. .”If in the course of
committing the robbery the offender carried no fireérm, deadly
weapon, or other weapons, then the robbery is a felony of the
Second Degree, punishable as provided in §.775.082.083, or
775.0845. |

Lastly, Plaintiff asserts the error complained of herein is
demonstrated on the face of the record regardless of the State
Prosecutor trying to “Clean Up” the error, Green was sentenced
to Life as a principle to robbery with a firearm and the Jury
found Mo firearm carried by Plaintiff (Green), undisputabley
concluded “No enhancement as a principle under 775.087 can
apply. (See sentencing transcript Exhibit (E).

A sentence can only be legal if it was not authorized by

Statue or it was imposed in violation of a Constitutional right.

VAIDEZ V. STATE, 765 So. 2d 774 (Fla. 1%° D.C.A. 2000) as such
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plain error by the record, Green has been severely prejudiced by
receiving of an unauthorized life sentence and prejudice to him
by not being afforded his full guarantee constitutional rights
under the equal protection clause and his 6t" and 14™ y.s. c.A.
Rights to due process, as well as his mental stability, closer
to home transfer etc.

Wherefore, as the Trial Court was in error to conclude
otherwise, a fundamental manifest injustice has been committed
and Green seeks in the interest of Justice all felief requested
in said motion and moves this Honorable Court Jude Dick Prince
to correct the illegal sentence in accordance under a Second
Degree felony sentence by applicable law, as this Court deems
just and proper.

Green prayerfully pleads for mercy of this Honorable Court
to set Mr. Green’s new imposed sentencebsplit to probation, in
order for Mr. Green to rejoin society to become a positive
leader and productive asset to his community, children, family
énd Church. Where Green asserts that in his (8) year prison
stay between the ages of 30-38, he is fully aware of his
situation before him, that he and his family would be very
appreciative if this Court gives leniency to have mercy on Mr.
Green, to give him a chance at regaining his life back. Where
Mr. Green was a life long residential citizen of Polk County, a

homeowner and working Father of two (2) children, Mr. Green

consequently realizes a lot has been destroyed and lost due to
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this terrible atrocity in his life, which for the better Green

pushes harder than ever to pave his way back to success,
leadership and make his family proud again, as well as his

community of Polk County.

Again, Green requests this Honorable Court to split his new
sentence to probation so that Mr. Green can get to work and

rebuild a new future.
Respebt_ully S mitted,

Qﬂ, et A /A
Samuel Lee Green #RB-370562

CERTIFICATE OF SERVICE

HONORABLE JUDGE DICK PRINCE OFFICE OF THE STATE ATTORNEY

Judge - Chambers '~ Polk County Courthouse

Polk County Courthouse ' 2" Floor
255 Nf Broadway Ave 255 N. Broadway Ave

Bartow, Florida 33881 Bartow, Florida 33831
SECOND DISTRICT COURT OF APPEAL OFFICE OF THE STATE ATTORNEY

1005 East Memorial Blvd. 3507 E. Frontage Rd.

Lakeland, Florida 33802 Suite 200
Tampa, FL 33607-2013

.ﬂ
Done and mailed this,qﬁl’ Day of Detemper, 2012
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UNNOTORIZED OATH

Under penalties of perjury I declare that I have read the

foregoing 3.800(A) Motion and the facts stated in it are true

and

Ce:

correct.

S 4 A7

Samuel Lee Green #B-370562

JUDGE DICK PRINCE
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SAMUEL LEE GREEN,
Plaintiff,
vs.

STATE OF FLORIDA,

IN THE TENTH JUDICIAL CIRCUIT COURT, IN AND FOR
POLK COUNTY, FLORIDA 33830

Case No.: CF04-004392-XX

)
)
)
)
)
)
)
)
)
)

Exhibit (B)

Exhibit (C)
Exhibit (D)

Exhibit (E)

Defendant
APPENDIX INDEX
APPENDIX DOCUMENT
Exhibit (A) [Mandate]

[Arrest Warrant and charging
Document]

[Sentencing Hearing]

[Jury Verdict Form]

[Jury’s Oral Verdict/

Judges Principle Finding/
State’s Misreading of charge

and verdict]
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from _ %}@,

DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA OF Po ST s

SECOND DISTRICT o

THIS CAUSE HAVING BEEN BROUGHT TO THIS COURT BY APPEAL,
AND AFTER DUE CONSIDERATION THE COURT HAVING ISSUED ITS OPINION,;

YOU ARE HEREBY COMMANDED THAT SUCH FURTHER PROCEEDINGS
BE HAD IN SAID CAUSE | IF REQUIRED, IN ACCORDANCE WITH THE OPINION OF
THIS COURT ATTACHED HERETO AND INCORPORATED AS PART OF THIS
ORDER, AND WITH THE RULES OF PROCEDURE AND LAWS OF THE STATE OFv

FLORIDA.
WITNESS THE HONORABLE CAROLYN K. FULMER CHIEF JUDGE OF THE

DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA, SECOND DISTRICT,

AND THE SEAL OF THE SAID COURT AT LLAKELAND, FLORIDA ON THIS DAY.

DATE: April 9, 2007
SECOND DCA CASE NO. 2D05-3831

Received By

COUNTY OF ORIGIN: Polk ‘ APR 10 2007
LOWER TRIBUNAL CASE NO. CF04-004392-XX Appellate Division
ublic Defenders Office

CASE STYLE: SAMUEL GREEN v. STATE OF FLORIDA

J‘?ﬁ% —gh—'é /ﬂﬂ‘/(o\

Jdames Birkhold
lerk

ce: (Without Attached Opinion) _
Samuel Green ~ Anne Sheer Weiner, AA.G. Julius Aulisio, A.P.D. - .
xtig

16 28

me _ [




- EXHIBIT B

[ Awes Wakeanr ]

AWD
[ CHMRLING INDLermess Tatroemarion ]

/ cyl i
i :
X i

P

og 19




IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT
N AND FOR POLK COUNTY, STATE OF FLORIDA

STATE OF FLORIDA , CASE #: 53-2004-CF-004392-0130¢-XX

V8.

SAMUEL LEE GREEN, B/M, 04/09/1973, 589-05-7538

INFORMATION FOR:
1) ROBBERY WITH A FIREARM
In the Name and by Authority of the State of Florida:

JERRY HILL, State Attorney for the Tenth Judicial Cireuit, by and through his undersigned Assistant State

Attorney, charges that JAMUEL LEE GREEN on or about June 22, 2004, in the County of Polk and State of .
" Florida, by force, violence, assault, or putting in fear, did knowingly take away money, of some value, from the

person or custody of ATAY J PATEL, with the intent to permanently or temporarily deprive AJAY JPATEL of

the propeI' d in the course of committing the robbery there was , contrary to FloridaStatutes

812.13 2 (1 DEG FEL, PBL) (LEVEL 9)

. ANDREW J. !
- FL. BARNO. 07555915
Asgistant State Attorney

Polk County, Florida

Filed Polk County Clerk of Court 2009-10-13 14:53




N T‘I-IE CIRCUTT/COUNTY COURT OF THE TENTH JUDICIAL
CIRCUIT IN AND FOR POLK COUNTY,FLORIDA

AGENCY# PC30#2004-105102

OBTS #
BOOKING |
CASE#  CF04-004392

ARREST WARRANT

TE CF THE STATE OF FLORIDA:

INTIE

TO: All and eingular, the sheriff’s of Florida aﬁd_other authorized officers.

WHEREAS the Court has found probable cause from the sworn complaint affidavit or other
stimony under ogth tn.bgheve thiat thie person- named below committed:

1. ARMED ROBBERY WITH A F[REA_RM (F S. 812. 13(2A)) LIFE

YOU ARE HEREBY COMMANDED to arrest, instanter, the person named below for the cnme(s‘)
-yamed above to be brought before the Court and dealt with accordmg to the law.

sefendant SAMUEL LEE GREEN

ddress 2995 WARFIELD DRIVE, BARTOW, FL. ' Race/Sex B/M
OB  04/09/73 Height 672" Weipht 200 Hair BLACK Eyes BROWN
Spcial Security #  589-05-7538 . Driver License #  (650-792-73-129-0(FL.)
Aace of Birth FLORIDA Scars Exirgdition Alias
Nf;ital Status SINGLE  Qccupatien Employer
B _ is set atz 1. NO BOND '

, retumed on demand.

s ' , 2004

SIVEN UNDER MY HAND AND SEAL THIS A2 ““DAY OF

RETURN

2eceived this warrant on the day .20, and executed same on the day of . ,20 by
mresting the above-named defendant.

Shenff
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IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT
IN AND FOR POLK COUNTY, FLORIDA

- SAMUEL GREEN,

Defendant, Appellant, :

vs. : CASE NO.: CF04-004392-XX
STATE OF FLORIDA,

Plaintiff, Appellee. | B ORIGRQ/I

Sentencing Hearing
July 14, 2005

ma Attorneys: Peter Sternlicht, Esqui:e

For the State

John E. Kirkland, Esquire
For the Defense

RECEIVED

CRIMINAL APPEAL SECTION

AUG 29 2505

RICHARD M. '
CLERK churr%Eﬂii

OFFICE OF THE ELECTRONIC COURT REPORTER
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penalty for which the jury convicted you. That’s what
he is saying and I just read the statufe and he’s right.
THE DEFENDANT: But I didn’t understand I was under
PRR because I didn’t go back for-a new charge. I went
back for a CF92 charge to clean up the probation.
THE COURT: Well, Mr. Kirkland is going to have an

opportunity to file a motion to vacate the sentence or

for a new trial.

At this time you are adjudged guilty of robbery

q&&&mgmﬁirearm. You are sentenged to life imprisonment.
I’m appointing the Public Defender to represent you on
the appeal of this matter.

MR. KIRKLAND: Thank you, Your Honor. I was going
to address that and I will be filing the appropriate
appellate documents as soon as I can.

THE COURT: Thank you.

MR. STERNLICHT: I assume that’s as a PRR, Your

Honor.

THE COURT: That 1is as a Prison Release Re-Offender.

MR. STERNLICHT: Thank you.

HEARING CONCLUDED
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STATE OF FLORIDA )

COUNTY OF POLK )

I, PEGGY HUFFMAN, Certified Verbatim Reporter, certify
that I was authorized to and did transcribe the foregoing

Sentencing Hearlng and that the transcrlpt is a true record

of the proceedlngs

I FURTHER CERTIFY that I am not a relative, employee,

~attorney, or counsel of any of the parties, nor am I a

relative or employee of any of the parties' attorney or

counsel connected with the action, nor am I financially

interested in the action.

DATED this_27™ day of August , 2005.

PEGGY W(y’, R?!C M. = T~
Commiss mber 7004

Expiration Date: 12/07/07

.x"*'*"."i/”' Peggy Huflman
MY COMM|SS|ON# DD247004 EXPIRES

December 7, 2007
SONDED THRU TROY FAIN INSURANCE, INC.
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IN THE CIRCUIT COURT OF THE TENTH JUDICIAL
CIRCUIT OF FLORIDA, IN AND FOR POLK COUNTY

STATE OF FLORIDA,
Plaintiff, |
Vs, : CASE NO: CF04-04392-XX

SAMUEL L. GREEN ,
Defendant.

YERDICT

We, the Jury, find the Defendant, SAMUEL L. GREEN:

P .
>\ GUILTY of Robbery With a Firearm
and ‘we further find in the course of committing the robbery |

there

was carried a firearm

: i was not carried a firearm "

GUILTY of Robbery, a lesser included offense,
And we further find in the course of committing the robbery

there

was carried a deadly weapon

was not carried a deadly weapon

GUILTY of Robbery, a lesser included offense,
And we further find in the course of committing the robbery

there

was carried a weapon

was not carried a weapon

GUILTY of Robbery Without a Weapon,

a lesser included offense

GUILTY of Theft, A lesser included offense

NOT GUILTY RECEIVED AND FILED

£
£, .
—

ﬁ;}

/:’\’ F’% 5t 3
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SO SAYWE ALL.

1 C%&WM A Mgr&,

FOREI\/&\T/FORE&OMEN

DATED THIS 30™ DAY OF JUNE, 2005
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Verdict, we the jury find the defendant,
Samuel Green, guilfy. of robbery with a firearm, and
we further find that in the course of committing
the robbery, there was not.carried. a.firearm. So
say we all, Laney Spann, dated this 30th day of
June, 2005.

Ms. Spann, is that your verdict?

MS. SPANN: Yes, sir.

THE COURT: Mr. Mobley, was that your verdict?

MR; MOBLEY: Yes, sir.

"THE COURT: Ms. Smith, was that your verdict?

MS. SMITH: Yes, sir.

THE COURT: Mr. Lofquist, was that your

verdict?

MR.‘LOFQUIST: Yes.

fHE COURT: Ms. Montford, was that your
verdicf?

MS. MONTFORD: Yes.

THE COURT: Ms. O'Brien, was that your
verdict?

MS. O'BRIEN: Yesg, sir.

THE COURT: Okay, once again, I thank you very

much. These people are not going to be, that is to

say, the lawyers, are not going to have anything to

say to you. They are not permitted to. Others may

(03]
(9}
(%)}

{

£

e
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guestion what went on in that jury room. You've

got a right to talk to them if you want to. You

have an absolute right to refuse to discuss went on

in that jury room, and traditionally, in the
American system of justice, the workings of a jury
are secret. If you are approached and asked about
it, I recommend that you decline to talk about it,
but it's up to you.

Okay, again, - thank you very much.

(The jury left the courtroom.)

(JURY ouUT)

THE COURT: Well, what is the impact of that?
I mean, how do you find him guilty of robbery with
a firearm and then find that the fifearm was not
carried?

MR. STERNLICHT: I think that applies to
10-20-1life.

THE COURT: And by that, you mean?

MR. STERNLICHT: Well, he doesn't get a

minimum mandatory because it wasn't in his hand.

Syt still, as a principal, I think they found him
guilty
MR. KIRKLAND: That's exactly what --

THE COURT: That's the way you gee 1it.

MR. KIRKLAND: That's the way I see it.

867

McGill & Associates Professional Reporting Services, Inc.
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THE COURT: So guilty of robbery with a

firearm as a principal, but he doesn't get the

AR T

EEERW s

R ey

minimum mandatory because he didn't have the gun?
MR. KIRKLAND: No, he didn't have the gun.
MR. STERNLICHT: And we didn't allege it that

way either, Your Honor. If you notice the way the

information was charged, we never thought from the

beginning Mr. Green had the gun, so we never

" charged him under 10-20-1ife. Because we didn't

ask for a finding of actual possession.

THE COURT: Okay.

MR. STERNLICHT: Which I think you have to
have for 10-20-1ife.

THE COURT: All right. You were telling me
you're going out of town. When will you be ready
for sentencing?

MR. KIRKLAND: Maybe next week, Your Honor.

MR. STERNLICHT: Judge, I won't be here at all

next week. Can we postpone that?

THE COURT: How about if we set this matter
down for sentencing on July the 12th, will that be
possible? It's a Tuesday.

MR. KIRKLAND: It's a pretrial day, that's

fine, Your Honor.

THE COURT: Oh, is that pretrial? I don't

McGill & Associates Professional Reporting Services, Inc.
D etmiar Elaricda QE2.52ARK4D
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IN THE CIRCUIT COURT
FOR THE TENTH JUDICIAL CIRCUIT
IN AND FOR POLK COUNTY, F LORIDA

STATE OF FLORIDA,

Plaintiff,
v, CASE NO.: CF04-004392-XX

SAMUEL LEE GREEN,

Defendant.
/

ORDER DENYING DEFENDANT’S MOTION TO CORRECT ILLEGAL SENTENCE

THIS MATTER came before the Couri upon Defendant’s Motion te Correct ﬂlegal Sentence,
filed on December 10, 2012, pursuant to Fla. R. Crim. P. 3.800(a). Afier review of the Motion, case files
and applicable law, the Court finds as follows:

In his Motion, Defendant claims that his life sentence is illegal as the jury found him guilty of
Robbery with a Firearm but determined that the Defendant did not carry the firearm. The record indicates
that the Principal instruction was read to the jury. The jury determined that a robbery with a firearm
occurred. That the Defendant did not actually carry the firearm, but that Defendant was a principal. A
similar claim was previously raised in a Rule 3.850 Motion. The court denied that claim in an order dated
December 11, 2008. The Second District Court of Appeal affirmed and issued a Mandate on January 26,
2012. See attachments. Defendant’s life sentence is legal.

Based on the above, it is ORDERED AND ADJUDGED that Defendant’s Motion is DENIED.

Any aggrieved party has thirty (30) days in which to appeal this Order to the Second
District Court of Appeal.

L0 / Q. .
DONE AND ORDERED in Bartow, Polk County, Florida on _0 0,[}-.4\1'-“'\ / 7_}

/s/ JOHN RADABAUGH

JOHN RADABAUGH, Circuit Judge
cc:

- Samuel Green, DC#B-370562, Hamilton CI, 11419 SW CR#249, Jasper, FL 32052
-- Brian D. Toreky, Esq., A.S.A.

JR/abw




IN THE CIRCUIT COURT OF THE TENTH JUDICIAL
CIRCUIT OF FLORIDA, IN AND FOR POLK COUNTY

STATE OF FLORIDA,

Plaintiff,
VS.

SAMUEL L. GREEN,

Defendant.

CASE NO: CF04-04392-XX

YERDICT

We, the Jury, find the Defendant, SAMUEL L. GREEN:

Pl

GUILTY of Robbery With a Firearm

and we further find in the course of committing the robbery
there

was carried a firearm

N Y i was not carried a firearm

GUILTY of Robbery, a lesser included offense,
And we further find in the course of committing the robbery
there

was carried a deadly weapon
was not carried a deadly weapon

GUILTY of Robbery, a lesser included offense,
And we further find in the course of committing the robbery
there

was carried a weapon

was not carried a weapon

GUILTY of Robbery Without a Weapon
a lesser included offense

GUILTY of Theft, A lesser included offense

NOT GUILTY RECEIVED AND FILED

JUN 33 2005 Eoh
cHARD M. WEiSS, CLERK  Cxfies ¢
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SO SAY WE ALL.

Qomay O o

FOREMAN/FOREWOMEN

DATED THIS 30™ DAY OF JUNE, 2005
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IN THE CIRCUIT COURT
FOR THE TENTH JUDICIAL CIRCUIT
IN AND FOR POLK COUNTY, FLORIDA

STATE OF FLORIDA,
Plaintiff,
v, CASE NO.: CF04-004392-XX
SAMUEL LEE GREEN,
Defendant.
/
ORDER ON DEFENDANT’S MOTION FOR POST CONVICTION RELIEF
and v
ORDER TO SHOW CAUSE

THIS MATTER is before the Court upon Defendant’s Motion for Posi-
conviction Relief, filed pursuant to Rule 3.850, Fla. R. Crim. P., Defendant’s Motion for
Good Cause Showing, and Memorandum of Law in Support of Motion for
Postconviction Relief, all filed on June 18, 2008. After feview of the Motion, case file
and applicable law, the Court finds as follows:

Defendant alleges fifteen grounds for relief in his Motion listed as follows:

1) Trial counsel was ineffective for failing to object to the jury’s true
inconsistent verdict as counsel did not object to the improperly worded
jury verdict form;

2) Trial counsel was ineffective for failing to object to the court’s abuse
of discretion in allowing an unqualified interpreter to translate for the
alleged victim at trial;

3) Trial counsel was ineffective for failing to move to suppress the
interrogation tape;

a.) Trial counsel was ineffective for failing to demonstrate that the

Defendant was not Mirandized prior to giving a statement to police; N

b.) Trial counsel was ineffective for failing to demonstrate that the .-



4) Trial counsel was ineffective for failing to preserve the court’s denial
of the Defendant’s motion for appointment of expert investigator;

5) Trial counsel was ineffective for failing to file a motion to suppress the
illegal traffic stop as the BOLO and general description of the
Defendant was vague;

6) Trial counsel was ineffective for failing to subject the probable cause
affidavit to an adversarial testing process where detectives made false
statements;

a)  Trial counsel should have motioned to dismiss the charges based
upon a witness linking Defendant to the crime and his falsities;

7 Trial counsel was ineffective for faiiing to call and secure an alibi
witness who admitted to committing the robbery;

a.) Trial counsel was ineffective for failing to secure an exculpatory
witness;

8) Trial counsel was ineffective by failing to prevent Defendant from
being placed into jeopardy;

a.) Trial counsel was ineffective for failing to protect the Defendant’s
due process rights under the jeopardy clause;

b.) Trial counsel was ineffective for failing to demonstrate that
Defendant was cbllaterally estopped from prosecution;

9) Trial counsel was ineffective for failing to amend the charging
information,;

10) Trial counsel was ineffective for failing to object to obvious errors;

a.) Failed to object to (cumulative) — not specific
b.)  Failed to object to introduction of inadmissible/irrelevant evidence:
i.) Photo identiﬁcatioh by Ms. Harden and Ms. Negron
ii.) Introduction of Black and Mild Cigars
c.) Failed to object to State’s false improper comment to jury at
closing; ée;». >
i.) “I think its clear from testimony of Ms. Harden and Mr. }i _»;3:@ Q@
that Black and Mild were taken during that robbery.” . §};§b é”
R N
o Q‘OE)/}'?M; +




ii.) “They also took the cigars. It is no coincidence that Mr.
Green’s print is on that pack of black and mild. It matches the testimony of Ms. Harden
and Negron that he was one of the men in that vehicle and he was one of the men that ran
from the sheriff department.”

iii.) In opening State falsely alleged that Joseph Hardy was going
to testify that “he either knew or should have known both these men committed an armed
robbery.”

d.) Failed to object to the gun introduced at trial;

e.) Failed to object to the introduction of the black bag and all the
items within it because it is not proven that a black bag was carried into the store;

f) Failed to object to a written statement of Defendant’s introduced at
trial as there was no oath nor was it attested to as a confession to crime;

g)  Failed to object to coercive threat by detective to coerce Defendant
to make an untrue statement; |

h.) Failed to object to the videotape iﬁterrogation being introduced as
there was no oath; '

11) Trial counsel was ineffective for failing to adopt Defendant’s pro se

motion or to inform the Defendant of his options to have it heard by the Court;

12) Trial counsel was ineffective for not motioning for a judgment of
acquittal;

13) Trial counsel was ineffective for failing to motion for judgment of
acquittal at end of trial; | '

14)  Trial court judge abused his discretion in a conspired fraud to manipulate
tax payer money by coercing Defendant to go to trial with an ineffective attorney;

15) . Trial counsel’s cumulative affect of deficient performance rendered
prejudicial results.

As stated in Strickland v. Washington, in order for the Defendant to prevail on a

claim of ineffective assistance of counsel, the Defendant must satisfy both prongs of a

S
two-prong test. First, the Defendant must show that counsel’s performance fell below a\n{.‘f’é‘ &
X %)
i 3
objective standard of reasonableness. Second, the Defendant must demonsow $
S S
prejudice, that but for counsel’s unprofessional errors, there is a reasonable prok@}\ﬂ?y S



that the results of the proceeding would have been different. Strickland v. Washington,
466 U.S. 668, 687, 694 (1984). See Spencer v. State, 842 So0.2d 52, 61 (Fla. 2003). The

Defendant must demonstrate that both prongs of the test have been satisfied, otherwise “it
cannot be said that the conviction or death sentence resulted from a breakdown in the

adversary process that renders the result unreliable.” Strickland, 466 U.S. at 687.

As to claim 1 that the verdict form was improperly worded, the Defendant’s claim
must fail. Defendant states that because the jury convicted him of Robbery with a
Firearm, and then found that he did not carry the firearm in the course of the robbery, that
these two jury findings are inconsistent. See verdict form. The jury was read the
instruction of “Principal”. It seems apparent from the jury verdict form that the jury
found that an armed robbery took place, that the Defendant was a principal, but that
Defendant did not actually carry the firearm.

Defendant argues that the verdict is inconsistent because if his codefendant carried
a gun, then he must be found guilty of carrying a gun because of the nature of principals.
However, the néture of principals does not call for the jury handing Defendant a
minimum mandatory sentence for the gun possession when the Defendant did not

actually possess the firearm. Therefore, pursuant to Strickland, the attorney’s act of not

objecting to the form does not fall outside the broad range of reasonable assistance and
did not prejudice the Defendant Strickland v. Washington, 466 U.S. 668 (1984). Claim
1is DENIED.

In claim 2, Defendant argues that his trial counsel was ineffective for failing to

object to the Court’s abuse of discretion in allowing an unqualified interpreter to translate
for the alleged victim, Ajay Patel, at trial. Defendant states that the Court, after the
interpreter was excused, made a finding that the interpreter was incompetent. The record
does not establish that the Court made such a finding. The Court merely acknowledged
that the interpreter had some difficulty understanding English. Trial transcript(T.T.) p.
211. There is no proof from the record that the interpreter was unqualified to interpret t;cg

the alleged victim. Sr {;’




Defendant was not identified as one of the robbers at a show-up at the Paradise Club.
T.T. 194-195. Mr. Patel clearly established that a robbery took place. T.T. 177.

Defendant also argues that the interpreter gave the wrong color of the car in which

Mr. Patel was transported to the Paradise Club. However, the repord establishes that it
was the alleged victim who gave the incorrect car color. T.T. 201-202. Defendant argues
that proper impeachment could not be conducted concerning Mr. Patel watching the
surveillance videotape with the police. Also, Defendant argues that proper impeachment
could not be done concerning the coercive “measures to lead the victim to a falsified
testimony be detectives” or by another witness Mike Amen. However, there is no
mention of those lines of questioning in the record so the Defendant cannot be said to be
prejudiced by incompetent translation if such facts were never addressed. Defendant
lastly claims that testimony concerning the identification of Défendant by Mr. Patel is
unreliable. However, the record shows that Mr. Patel consistently identified the
Defendant as the other robber who came into the store with Benjamin McRoy. T.T. 206-
209. Defendant was not prejudiced by the interpretation made at trial and therefore his
counsel cannot be deemed ineffective for failing to make a meritless objection. Based on
the above, claim 2 is DENIED.

In claim 3 Defendant argues that his counsel was ineffective for failing to
properly attack an interrogation tape that was later shown at trial. Defendant érgues that
he unequivocally told the detectives to stop questioning. Defendant argues that without
this tape, there would be no evidence linking the Defendant to the crime and so the
charge would have to be dismissed. The record indicates that there was a suppression
hearing held on March 21, 2005. However, the Defendant’s claim that there was a
Miranda violation was not an issue presented at the hearing or in the Moﬁon. The Court
does not find that the Defendant’s statements to the detectives were an unequivocal
request for them to stop the questioning. The dialogue from the interrogation is as
follows from T.T. 483: _

Detective Avery: Everybody makes mistakes. Listen to me. Now, listen to me.
Green: Stop this, stop this, stop this. You need to stop this, man. 2,

Detective Avery: I want to get this out in the open. Okay? &i.;. o
5 g
Green: All right. . ST



Defendant also cites to TT 501 which is as follows:
Detective Davis: Yesterday, on Rifle Range Road? Do you. understand what video
surveillance is? The parking lot video surveillance? Ihave on video surveillance people
going into the Dollar Store on Rifle Range Road and buying quarts of oil, paying $5 for
the oil, putting it in a van in the parking lot, okay, because I've got parking lot
surveillance, too. It sure looked like you to me. ‘
Green: Man.
Detective Davis: Yeah, rrian.

Green: Y’all trying to —you got to stop.

Defendant must prove that he has a valid 4™ amendment claim in order to succeed
on this claim. Pursuant to State v. Owen, the Court held that a “suspect must articulate
his desire to cut off questioning with sufficient clarity that a reasonable police officer in
the circumstances would understand the statement to be an assertion of the right to
remain silent. If the statement is ambiguous or equivocal, then the police have no duty to
clarify the suspect’s intent, and they may proceed with the interrogation.” State v. Owen
696 So.2d 715, 718 (Fla. 1997), citing Davis v. United States, 512 U.S. 452 (1994). In

Owen, the police were in the middle of an interrogation after defendant waived his

Miranda rights, and during the interrogation he made two equivocal statements. The
detectives asked Owen whether he had deliberately targeted the victim’s house and Owen
responded “I don’t want to talk about it.” Detectives asked Owen where he had put a
bicycle. Owen again responded “I don’t want to talk about it.” The court in Owen held
that the police need not ask clarifying questions if a defendant who has received and
waived Miranda makes only an equivocal or ambiguous request to terminate an
interrogatioh. Almeida v. State, 737 So.2d 520, 523 (Fla. 1999). In the instant case, the
Defendant’s stafements are equivocal. It can not bé ascertained whether the Defendant

LA
did not want to talk about a certain subject or why he was saying Stop. The detectiv_?ﬁé*
N

were under no duty to clarify the Defendant’s request as the Defendant was made agr?g §

of his Miranda rights, as read to him by Detective Richard Davis. T.T. 43%‘ . ‘?
sie
T2 Cyhg




Defendant did appear to understand his rights and did agree to speak with Detective
Davis. T.T. 436.

As to subclaim A, that the counsel was ineffective for failing to demonstrate that the

Defendant was not properly Mirandized before giving his statement, the Court conducted
a suppression hearing on March 21, 2005, and the Court found, in an Order dated April
15, 2005, that the Defendant was properly Mirandized pursuant to a Sheriff’s card. See
attached Order.

In subclaim B, Defendant argues that trial counsel was ineffective for not proving
that a Miranda waiver had not been signed by the Defendant and that the detectives did
not secure whether the Defendant waived his rights. Defendant, in his Motion, states that
he did review a Miranda waiver form and declined to sign it.

At the suppression hearing held on March 21, 2005, the following dialogue took
place (T.T. 120):
State: Did you ask Mr. Green whether or not he understood his rights?
Detective Davis: Yes, I did.
State: What was his response?
Detective Davis: He did.
State: Did he appear to be under the influence of any alcohol or drugs?
Detective Davis: No. '
State: Did you threaten, promise him, or coerce him?
Detective Davis: No, I did not.
State: Okay. Did he agree to speak with you without a lawyer being present?
Detective Davis: Yes, he did.

It is not necessary for the Defendant to sign a Miranda form as the form is not the
only evidence that can be used to demonstrate that the Defendant understood and waived
his Miranda rights. The record indicates that the Defendant did in fact understand;‘and
waive his Miranda rights and did give a statement to the Detectives. Trial counsel e‘aﬁnbt
be deemed deficient for failing to raise a meritless argument. Based on the abovg’:;’bl

ST

3 is DENIED in full. z
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As to claim 4, Defendant claims defense counsel was ineffective for failing to
object to the court denying the Motion to appoint a special investigator to find witnesses.
Defendant claims that the appellate court was barred from reviewihg this ruling because
defense counsel did not object after the court’s ruling. However, this claim must fail
because the defense counsel is not required to “object” after the court rules on a motion in
order to ‘preserve the issue for appeal. Therefore, claim 4 lacks merit and must be
DENIED.

In claim 5, Defendant argues that trial counsel should have moved to
Suppress evidence and testimony from other occupants, namely Ms. Negron, Mr. Hardy,
and Ms. Harden, after an “illegal traffic stop” due to the “misleading, vague BOLO” and
“General” description of the suspects. However, testimony from Ms. Negron, Mr. Hardy,
and Ms. Harden shows that once the vehicle was stopped by law enforcement, the
Defendant fled from the vehicle and was not arrested until the next day. As Defendant
had abandoned the property that was found in the van, he is without standing to raise an
objection to its seizure based upon thé Fourth Amendment of the United States
Constitution. See California v. Hodari D., 499 U.S. 621 (U.S., 1991), State v. A.M., 788
So. 2d 398 (Fla. 3d DCA 2001), State v. R.R., 697 So. 2d 181 (Fla. 3d DCA 1997), and
State v. Wright, 662 So. 2d 975 (Fla. 2d DCA 1995). Also, the Defendant does not have
stahding to suppress the statements made by Ms. Negrbn, Ms. Harden or Mr. Hardy.
Therefore, a Motion to Suppress such evidence and statements would have been without
merit and would not have been granted by the Court. Therefore, the Defendant cannot
show that he was prejudiced by such an omission. Based on the above, claim 5 is
DENIED.

As to claim 6, Defendant states that the probable cause affidavit contains falsities
that should have been subject to an adversarial testing process and that his counsel was
ineffective for failing to do so. In subclaim A, Defendant states that counsel should have
moved to dismiss the probable cause affidavit as it was based on falsities committed by

Detective Davis. Defendant primarily argues that Detective Davis wrote in the afﬁg’a;,i‘it
ok

)
that Joseph Hardy “admitted to his involvement in the robbery. Hardy adw hegc;




committed the robbery.” As there is nothing in the record to refute the Defendant’s
claim, a respbnse from the State is warranted.

As to claim 7, Defendant states that his counsel was ineffective for failing to
secure an alibi witness, namely, his codefendant Benjamin McRoy. Defendant states that
McRoy was subpoenaed and was available for a deposition or to testify and that McRoy
admitted to the crime and did not specifically name Green as a codefendant. In order to-

prevail on this claim, the Defendant must allege “what testimony defense counsel could

 have elicited from witnesses and how defense counsel’s failure to call, interview, or

present the witnesses who would have testified prejudiced the case.” Nelson v. State, 875

So.2d 579, 583 (Fla. 2004). That a witness would have been available to testify at trial is

integral to the prejudlce allegations. Id.

In this case, Defendant states that defense counsel should have called his
codefendant, McRoy to testify at trial as McRoy had already admitted to committing the
robbery. However, at the time of Defendant’s trial, McRoy had not been sentenced for
his part in the robbery. McRoy can not be said to have been available for the Defendant’s
trial as anything he said at Green’s trial would have been used to incriminate him further
in McRoy’s own proceedings.

Also, Defendant alleges that McRoy would have admitted to committing the crime,
thereby exonerating Defendant. However, that would not be the case. Defendant was
charged as a principal in the robbery. Just because his codefendant admitted guilt does
not mean that information would exonerate the Defendant and cause a not guilty verdict.
Both Defendants could be convicted, and were ih fact convicted, of taking part in the
same crime. McRoy, in his interview with the detectives, would not disclose the names
of his codefendants. He never exonerated the Defendant. McRoy did not say that he did
not have codefendants. See attached police report. Based on the above, it cannot be said
that McRoy was truly available to testify due to his own pending case. Additionally, the

lack of testimony cannot be said to have prejudiced the Defendant. B




Defendant Was later released. This information was established at trial by several

different witnesses. Ajay Patel testified that he did not identify the Defendant when Mr.
Patel was driven to the Paradise Club. T.T. 194. Also State witness Mike Amin testified
that Mr. Patel did not identify Defendant at the Paradise club. T.T. 221. Defense witness
Lester Young testified that Defendant was removed from the Paradise club by the police
but that Defendant later returned to the bar. T.T. 624. Juan James testified that Green
left the bar with the police and then reentered the bar five minutes later. T.T. 649.
Therefore, the trial counsel’s failure to locate this witness to provide needlessly
cumulative evidence cannot be said to constitute deficient performance. Therefore, claim
7 is DENIED in full.

As to claim 8(a), Defendant argues that double jeopardy attached when McRoy
confessed to the crime since both Defendants were charged with the same robbery.
Because McRoy pled first, Defendant argues that he should not have proceeded to trial as
double jeopardy attached. In his Motion, Defendant seems to assume that two people
cannot be charged with and convicted of committing the same crime. Defendant’s
assumption is incorrect. Defendant ‘misapplies the double jeopardy clause.

As to claim 8(b), Defendant argues that trial counsel was ineffective for failing to
demonstrate that the State was collaterally estopped from prosecuting the Defendant for
the same reason cited in claim 8(a). The -Same reasohing applies as was detailed in 8(a).
Based on the above, claim 8 is DENIED in full.

As to claim 9, Defendant argues that trial counsel was ineffective for failing to
amend the Information. Defendant does not state what trial counsel should have
amended the Information to include. Defendant points to such information as the victim
not identifying him at the show up and that his codefendant McRoy pled or was found
guilty of the crime. It seems as though the Defendant is again arguing that the
Information should have been dismissed because McRoy pled. Defendant argues that by

not motioning to amend the Information, trial counsel allowed Defendant to be tried and

convicted on a crime that is Res Judicata. Such a motion to amend or dismiss rﬂ%::

g XD
)
Information would not have been granted based on the reasoning in claim 8. Ther ’%
trial counsel cannot be deemed ineffective for not raising a meritless argument. 3 g 2
LN
is DENIED. R -
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In claim 10(a), Defendant raises a cumulative type argument that does not state

any specific examples of trial counsel’s failure to object.

In claim 10(b)(i), Defendant argues that trial counsel failed to object to the photo
identifications made by Ms. Harden and Ms. Negron. Defendant states that counsel
should have objected because this identification evidence made the jury believe that Ms.
Harden and Ms. Negon were witnesses to the robbery. However, the testimony of Ms.
Harden and Ms. Negron clearly indicates that they were not present when the robbery
occurred. The two witnesses picked Green out as a passenger in the car whé fled from
the police. T.T. 305-307; 330-332.

As to claim 10(b)(ii), trial counsel failed to object to the introduction of the Black
and Mild Cigars, Defendant claims that because there is no proof that the cigars were
taken from the scene of the crime, that they should not have been introduced into
evidence. Defendant also argues that his fingerprint found on the box of cigars can be
explained by testimony that he handled the box when he was stopped in the
neighborhood. However, the testimony of Mr. Patel establishes that when the Defendant
went into the Chevron, he asked for Black and Mild Cigars. Patel could not be sure if

any of the cigars‘ were in fact taken from the store. T.T. 180-181; 186-187. The cigars

are circumstantial evidence and were relevant. Additionally there is some‘disputed
testimony as to whether the Defendant touched the cigars when they were coming
around. On cross examination, Eddie Mathis testified that Defendant touched the box of
cigars. However, the State impeached his testimony with a transcript in which Mr.
Mathis claimed that he did not think Defendant touched the box. T.T. 684-688.
Therefore, the fingerprint evidence and the cigars are relevant and admissible.

In claim 10(c)(i), Defendant argues that trial counsel failed to object to an
improper statement made by State during closing argument: “I think it is clear from
testimony of Ms. Harden and Mr. Hardy that Black and Mild were taken during the
robbery”, State is arguing facts in evidence based on testimony from the two witnesses
See Miller v. State, 926 So. 2d 1243, 1254-1255 (Fla. 2006)(*[a]n attorney is allowed;ho

any other relevant issue so long as the argument is based on the evidence.”) ;@ 03\
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In claim 10(c)(ii), Defendant argues that trial counsel failed to object to State
during closing saying “They also took the cigars. It is no coincidence that Mr. Green’s
print is on that pack of Black and Mild. It matches the testimony of Ms. Harden and Ms.
Negron that he was one of the men in that vehicle and he was one of the men that ran
from the sheriff department.” Again, State is arguing facts in evidénce.

In claim 10(c)(iii), Defendant argues that trial counsel was ineffective for not
objecting during the State’s opening when State falsely alleged that Joseph Hardy was
going to testify that ‘he either knew or should have known both these men committed an
armed robbery.” In this case, State is only stating what they believe the evidence will
show. Joseph Hardy did in fact testify for the State. This statement didn’t warrant an
objection so counsel’s performance cannot be deficient.

In claim 10(d), Defendant argues that trial counsel failed to object to gun being
introduced at trial as the State could not show that Green had control or possession of the
gun. The testimony of the officers established that two people fled from the van and that
a gun was found. It is not known who had possession of the gun but the fact that it was
found in the van from which Defendant fled, and was used in a crime for which the
Defendant was charged, makes it relevant and admissible. T.T. 254-259. Therefore, the
objection would have been meritless and counsel’s performance was not deficient.

As to claim 10(e), trial counsel was ineffective for failing to object to the
introduction black bag and all items found in it as no evidence that bag carried into the
store, the same argument made in 10(d) applies.

In claim 10(f), Defendant argues that trial counsel failed to object to a written
statement made by Defendant as there was no oath or that it was attested to as a
confession of the crime. However, officers established that Defendant wrote the
statement. Trial transcript p. 587. Defendant also argues that he was not read his
Miranda rights and that he did not sigh a waiver. This argument has already been
addressed in claim 3.

2

In claim 10(g), Defendant claims that he was coerced to make a statemaﬁ'ﬁéld o
I3y

. . .
counsel was ineffective for failing to object to the statement due to this coermoﬁé‘:{hg

. . ™
argument has already been raised in Defendant’s Motion to Suppress. An Ordegﬁ%'mg.

~—
the Motion was issued by the Court on April 15, 2005. See attached Motion. 332 <



In claim 10(h), Defendant argues that trial counsel was ineffective for failing to
object to the videotape interrogation being introduced as there was no oath. There is no
reason why the tape would have been sworn to or had an oath. The proper predicate was
laid and the tape was admissible. T.T. 435-439. Based on the reasons stated above,
claim 10 is DENIED in full.

As to claim 11, Defendant argues that counsel should have adopted his Motion to
Suppress (filed 7/2/04) and Motion to dismiss (filed 7/14/04), that counsel should have
told him that he could proceed pro se and have the motion heard, or that he could have
counsel of his choice present the motions. See Motions. Defendant’s main contention is
that he was not aware of his right to dismiss counsel and represent himself and to argue
his Motions. The record does indicate that the Defendant was aware that he could
represent himself in his case. In a hearing held on December 3, 2004, the Court allowed
Defendant’s first attorney to withdraw and appointed a second trial attorney. At the
hearing, the Court stated that “Mr. Kirkland is the last lawyer that I am going to appoint
to represent you. You and Kirkland go to trial or you go alone. Imean if you guys can’t
get along and he has to move to withdraw, then I am going to treat that as a decision on
your part to represent yourself.” See Hearing Transcript p. 6. At a hearing held on
November 18, 2004, Defendant was informed by the Court that “if you’re represented by
a lawyer you can’t file motions on your own.” See Hearing Transcript p. 4. Defendant
was aware of the possibility that he could represent himself. Additionally, as the Court
stated that this would be the last court appointed attorney that Deféndant was going to
get, Defendant’s claim that he could have counsel of his choice present the motions is
incorrect. Defendant’s contention that his trial counsel was negligent in not adopting the
Motions is not supported by the record. Defendant’s Motion to suppress contains no
evidence to be suppressed. Defendant’s Motion to Dismiss contains allegations that
would not warrant a dismissal of the charges from the Court. Defendant’s arguments
were that his co defendant McRoy had already pled to the crime, that Defendant did not
possess the gun, and that the victim could not identify the Defendant at a show up. "gheae
issues have already been addressed in this Order. Defendant’s claim is meritless aigétﬁ

Q

counsel’s performance cannot be said to be deficient. Based on the above, clguhﬁll (3?
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In claim 12, Defendant argues that trial counsel was ineffective for failing to
move for a judgment of acquittal. Defendant argues that the State’s evidence went
unrebutted by trial counsel and thérefore the court had no choice but to deny the motion
for judgment of acquittal. The record does indicate that trial counsel moved for a
judgment of acquittal. T.T 637. When trial counsel moved for a judgment of acquittal
after the State rested its case, the defense had not had the opportunity to present any
“exculpatory” evidence as the Defendant claims exists. Defense can only introduce
exculpatory evidehce in the form of witness testimony after the State has rested.
Therefore, Defendant’s assertion that trial counsel was ineffective for failing to present
exculpatory evidence prior to arguing for a judgment of acquittal is meritless. Based on

the above, claim 12 is DENIED.

In claim 13, Defendant argues that trial -counsel was ineffective for failing to
move for a judgment of acquittal at the end of trial. However, the record refutes the
Defendant’s claim. Trial counsel did renew his motion for judgment of acquittal and
again the Court denied his Motion. T.T. 768. Claim 13 is DENIED.

In claim 14, Defendant argues that the trial judge abused his discretion in
allowing Defendant to be represented by an incompetent lawyer. Defendant’s claim of
trial court error is not cognizable ina postconviction motion. Hodges v. State, 885 So. 2d
338 (Fla. 2004)(holding that claims of trial court error should be raised on direct appeal,
not in a rule 3.850 motion.) Claim 14 is DENIED.

In claim 15, Defendant argues that the cumulative effect of trial counsel’s

ineffectiveness prejudiced the outcome of the trial. Based upon the Court’s findings

above, claim 15 is DENIED.
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DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA

SECOND DISTRICT

THIS CAUSE HAVING BEEN BROUGHT TO THIS COURT BY APPEAL,
AND AFTER DUE CONSIDERATION THE COURT HAVING ISSUED ITS OPINION;

YOU ARE HEREBY COMMANDEL THAT SUCH FURTHER PROCEEDINGS
BE HAD IN SAID CAUSE , IF REQUIRED, IN ACCORDANCE WITH THE OPINION OF
THIS COURT ATTACHED HERETO AND INCORPORATED AS PART OF THIS
ORDER, AND WITH THE RULES OF PROCEDURE AND LAWS OF THE ST{\TE OF

FLORIDA.

WITNESS THE HONORABLE MORRIS SILBERMAN CHIEF JUDGE OF THE
DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA, SECOND DISTRICT,

AND THE SEAL OF THE SAID COURT AT LAKELAND, FLORIDA ON THIS DAY.

DATE: January 26, 2012

SECOND DCA CASE NO. 2D10-1821
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING

MOTION AND, IF FILED, DETERMINED

IN THE DISTRICT COURT OF APPEAL

OF FLORIDA
SECOND DISTRICT
SAMUEL GREEN, )
Appellant, ; |
v. ' ; Case No. 2D10-1821
STATE OF FLORIDA, ; |
Appellee. §

Opinion filed November 18, 2011.

Appeal from the Circuit Court for Polk
County; John K. Stargel, Judge.

- Samuel Green, pro se.

Ronprwans

Pamela Jo Bondi, Attorney General,
Tallahassee, and Anne Sheer Weiner,
Assistant Attorney General, Tampa, for
Appellee.

PER CURIAM. -
Affirmed.

DAVIS, KHOUZAM, and BLACK, JJ., Concur.
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ISSUE #1

COUNSEL WAS INEFFECTIVE FOR FAILING TO OBJECT TO THE JURY’S
“TRUE” INCONSISTENT VERDICT WHICH WERE PERMITTED BY STATE'S

UNOBJECTED TO IMPROPERLY WORDED JURY VERDICT FORM.

SUPPORT:

Pursuant to: State v. Powell, [3] 674 So. 2d 731,732 (Fla. 1996)(Verdicts are
“legally” inconsistent when the charges against defendant are legally interlocking and the
verdicts are “truly inconsistent. While factually inconsistent verdicts may stand legally
inconsistent verdicts may not. Id at 732.” Zacharie v.AFranklin, 37 U.S. 151 (Verdict were
inconsistent with it and with the action; and clearly showed that the verdict was contrary to
law.) Coupel ETAL v. Royer ETAL, 155 S.Ct. 199. (Verdict was inconsistent with its
subsequent action). U.S. v. Martinez-Gonzales, 89 F. Supp. 62[1] [2] (It is well settled
principle of law that an indictment which charges more than one substahtive offense in one
count is bad for duplicity. A substantive offense is one which is complete of itself and not
dependent upon another. A jury can not find a verdict of guilty as to a count in an

indictment and not guilty as to another part of the same count. Nor can a judge.

ARGUMENT FACTS AND CONCLUSION: Green contends counsel failed to
“object” to the State’s “improperly wor&ed jury form” which led to a “true inconsistent”
verdict, thus not properly preserving the issue for merit of relief for appellate review. (Bermstein
v. Olan, 77 Supp. 672 (S.D.N.Y. 1948) (new trial can not be sought on basis of inconsistency‘
of verdict which was p-ermitted by an instruction given without” objection.)

Counsel’s non-tactical actions effectively denied Green his consﬁmﬁonal right to
effective assistance of counsel in violation of guarantees of provided Sixth and Fourteenth

Amendments of the United States Constitution and Article 1 § 9, 16 and 21 of the Florida
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‘Constitution.

Record reflects that Green was charged by State’s information for “Robbery with a
Firearm Fla. Statues 812.13 and 775.087 (1* Degree Felony Punishable By_ Life) (Level 9)”.
Within the charging information it states that “Assistant State Attorney, Jerry Hill, charges that
Samuel Lee Green on or about June 22, 2004, in the county of Polk and State of Florida, by
force, violence, assault, or putting in fear, did knowingly‘ take away money of some value, from
the person or custody of Ajay Patel,> with intent to permanently or temporarily deprive Ajay Patel
of the property z_md in the course of committing the robbery there was carried a firearm” (R.
69). Green was charged as sole (only) perpeﬂafor to the robbery, there was no mention of co-
defendants or any aiding or abetting of others within this record reflected charge (R. 69).

Green was taken to trial on the same instant charges where State never amended thg
information prior to judge instructing jury of same-above charge at voir dire, nor after jury was
impaneled and sworn and began to hear evidence. (T.T. 6) (T.T. 130). The judge instructed the
jury that “If is your solemn responsibility to decide if the State proves its accusation against
Mr. Green”. (T.T. 130). The judge then comes back to insfruct the jury that, “after the last
witness has testified, we, that is the lawyer and I, sit down outside of your presence in what is
referred to a charge conference where the jury instructions are discussed and I make the
decisions I have to make and I tell them. what it is going to be reading to you in the jury
instructions”. (T.T. 133). Judge further states, “All of the decisions regarding the law will be
made by me. All of hé decisions regarding the facts of the case will be made by you. (Jury) (T.T.
133). Last but surely judge instructs jury that, Mr. Green is not responsible for those
objections” (T.T. 135)

The record reflects that during charge conference, the judge instructed that, “ I think that

-



'pnder the facts of this case, there is no reason to talk about deadly weapons or weapons. It
either was a firearm or he didn’t havelanything to do with it.” (T.T. 768).

The jury was instructed and given verdict form. The jury came back with a decision and
found Green guilty of robbery with a firearm and further found in the course of committing the

robbery there was not carried a firearm.

An “X” was placed on the verdict form in two places. The wording of the verdict form

after the first “X” was as follows:

“Guilty of Robbery with a Firearm and we further find in the course of committing
the robbery there”

This was followed by two blanks and wording as follows:

43

was carried a firearm

X __was not carried a firearm”

—_—

As demonstrated above an “X” wés placed on the second blank “was not carried a
firearm”. (R. 264)

Green contends that the wording of the verdict form resulted in a “truly inconsistent
verdict” because the jury found that a firearm was not carried in the course of committing the
robbery. (Confirming with what judge instructs at charge conference, “Its either a firearm or
he didn’t have anything to do with it”.) (T.T. 768).

“Vi erdjcts are legally inconsistént when charges against the defendant are legally

interlocking and the verdicts are “truly inconsistent” State v. Powell, 674 So. 2d 731, 732

(Fla. 1996). While factually inconsistent verdicts may stand legally inconsistent verdicts

may not. Id at 732.”

Further, the verdict form was wholly improberly worded. A properly worded verdict form
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“would have stated:

“And we further find in the course of committing the robbery

The defendant carried a firearm

The defendant did not carry a firearm”

Green contends that he was prejudiced by the verbijalge of the jury form as it was
presented to the jury. Had the form been properly worded (as above the jury would have only
found “he did not carry a firearm during the robbery” and the result could stand because a
person can be convicted of armed robbery as a principle and not actually, carry a firearm.

In the instant case, the jury actually made a factual finding that “In the course of
committing a robbery there was not carried a firearm”. Thus, the instant finding made by the
jury is legally inconsistent because the information charges Green alone alleging:

“And in the course of committing the robbery there was carried a firearm? (R. 69-
71)

“True inconsistency” occurs when an acquittal on one count negates a necessary

element for conviction on another count”. Powell, suﬁra, at 733 quoting Gonzalez v. State,

440 So. 2d 514, 515 (Fla. 4™ DCA 1983)
The specific finding by the jury that in the course of committing the robbery there was
not carried a firearm negates an essential element of the crime and requires reversal of the
conviction of robbery with a firearm. (Louberti v. State, 895 So. 2d 479 (Fla. 4" DCA 2005).
| Counsel could not have properly addressed this issue without “objecting” to the State’s
improperly worded jury form. Which counsel should have known because the State could not
p;ove its burden. The State, as told by the judge to the jury. had to prove: 1) that the crime with

which Green was charged was in fact committed and 2) that Green was the person that
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‘committed it. (T.T. 854). The burden of the State was not legally proved.

In furtherance, Green contends that this issue should be deemed as meritable. The State
could not have said that the jury found him guilty as a principle here because the only cognizable
explanation fpr that if any, would have been for the jury to have only placed one “X” on the
entire charge offense “Guilty of Robbery with a Firearm” only. As a principle, Green would have
had to be treated as if he had done “all” the things as his co-dcfendant. Green’s co-defendant
was charged under the same charge, “Robbery with a Firearm”. (See Benjamin McRoy v.
State, case FC04-4479).

In the instant case, defendant (Green) could not be convicted or sentenced as a principle
because his commitment sheets do not reflect anytlﬁng of him being found guilty of the principle
statute 777.011 in conjunction with 812.13 Robbery with a Firearm.

Legally, the highest offense Green could have been convicted of is robbery. An acquittal
on the lesser offense would bar on double jeopardy grounds. A subsequent prosecution for a

greater offense. Perkins v. Williams, 424 So. 2d 990 (Fla. 5 DCA 1983).

Since in effect Green was acquitted of robbery with a firearm the highest crime he
could be retried for is robbery.

ISSUE #2

COUNSEL WAS INEFFECTIVE FOR FAILING TO OBJECT TO THE TRIAL
COURT’S ABUSE OF DISCRETION IN ALLOWING AN UNQUALIFIED
INTERPRETER TO TRANSLATE FOR ALLEGED VICTIM AT TRIAL.

SUPPORT:

PURSUANT TO §§ 90.606 (3), FLORIDA STATUTES (2004) AN INTERPRETER
MUST “MAKE A TRUE INTERPRETATION OF THE QUESTIONS ASKED AND THE

ANSWERS GIVEN...”ECHEMENDIA V. STATE, 735 So. 2d 54 (Fla. 3 DCA 1999) AT

556; ORTEGA V. STATE, 721 So. 2d 350, 351 (Fla. 2*® DCA 1998). HELD A TRIAL
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IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT
IN AND FOR POLK COUNTY, STATE OF FLORIDA

STATE OF FLORIDA , CASE #: 53-2004-CF-004392-01XX¢-XX

V8.

SAMUEL LEE GREEN, B/M, 04/09/1973, 589-05-7538

INFORMATION FOR:-
1) ROBBERY WITH A FIREARM
In the Name and by Authority of the State of Florida:

JERRY HILL, State Attorney for the Tenth Judicial Circuit, by and through his undersigned Assistant State
Attorney, charges that JAMUEL LEE GREEN on or abont Jnne 22, 2004, in the County of Polk and State of
Flaorida, by force, violence, assault, or putting in foar, did knowingly take away money, of some value, from the
person or custody of AJAY JPATEL, with the intent to permanently or tem orarily deprive AJAY J PATEL of

the property, and in the course of committing the robbery there was ed afirearm), contrary to FloridaStatutes
812,13 (1 DEG FEL, PBL) (LEVEL 9) - -

. ANDREW J.
. FL. BARNO. 0755915
Asgistent State Attorney

Polk County, Florida

Filed Polk County Clerk of Court 2009-10-13 14:53



—15—

/- i
Cxt i &1 t
ga bd




L’"T

W
1 .

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED

SAMUEL GREEN,
Appellant,

V. |

STATE OF FLORIDA,

Appellee.

IN THE DISTRICT COURT OF APPEAL
OF FLORIDA
SECOND DISTRICT

Case No. 2D10-1821
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Opinion filed November 18, 2011. .

Appeal from the Circuit Court for Polk
County; John K. Stargel, Judge.

Samuel Green, pro se.
Pamela Jo Bondi, Attorney General,
Tallahassee, and Anne Sheer Weiner,

Assistant Attorney General, Tampa, for
Appellee.

PER CURIAM. -

Affirmed.

DAVIS, KHOUZAM, and BLACK, JJ., Concur.
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West's F.S:A §812.13

EST'S FLORIDA STATUTES ANNOTATED
TITLE XLVI. CRIMES (CHAPTERS 775-899)
CHAPTER 812. THEFT, ROBBERY, AND RELATED CRIMES '
Current through Chapter 229 (End) of the 2012 Second Regular Session and
the 2012 Extraordinary Apportionment Session of the Twenty-Second
Legislature
812.13. Robbery

(1) "Robbery" means the taking of money or other property which

ay be the subject of larceny from the person or custody of another, with
intent to either permanently or temporarily deprive the person or the owner of
the money or other property, when in the course of the taking there is the use
of force, violence, assault, or putting in fear.

{2)(a) If in the course of committing the robbery the offender carried
a/firearm or other deadly weapon, then the robbery is a felony of the first
degree, punishable by imprisonment for a term of years not exceeding life
imprisonment or as provided in s. 775.082, s. 775.083, or s. 775.084.

(b) If in the course of committing the robbery the offender carried a

weapon, then the robbery is a felony of the first degree, punishable as
provided i ln 5. 775.082, s. 775.083, or s. 775.084.
c) If in the course of committing the robbery the offender carried no

firearm, deadly weapon, or other weapon, then the robbery is a felony of the f
second degree, punishable as provided in s. 775.082, s. 775.083, or s.
7 5.084. -~

(3)(a) An act shall be deemed "in the course of committing the
rcil bery" if it occurs in an attempt to commit robbery or in flight after the

aftempt or commission.
(b) An act shall be deemed "in the course of the taking" if it occurs

e:rher prior to, contemporaneous with, or subsequent to the taking of the
property and if it and the act of taking constitute a continuous series of acts or
eyents.

CREDIT(S)

Laws 1953, c. 28217, § 1; Laws 1955, ¢. 29930, § 1, Laws 1971, c. 71-136,
§1839; Fla.St. 1973, § 813.011; Laws 1974, c. 74-383, § 38; Laws 1975, c.
75-298, § 29; Laws 1987, c. 87-315, § 1; Laws 1992, c. 92-155, § 1.
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Nest's F.S,A+§ 775.087

"WEST'S FLORIDA STATUTES ANNOTATED

TITLE XLVI. CRIMES (CHAPTERS 775-899)

CHAPTER 775. DEFINITIONS; GENERAL PENALTIES, REGISTRATION
DF CRIMINALS .

Current through Chapter 229 (End) of the 2012 Second Regular Session and
the 2012 Extraordinary Apportionment Session of the Twenty-Second
llegislature

175.087. Possession or use of weapon;
reclassification; minimum sentence

(1) Unless otherwise provided by law, whenever a person is
charged with a felony, except a felony in which the use of a weapon or firearm
is an essential element, and during the commission of such felony the
defendant carries, displays, uses, threatens to use, or attempts to use any
weapon or firearm, or during the commission of such felony the defendant
dommits an aggravated battery, the felony for which the person is charged
ghalt be reclassified as follows: _

{a) In the case of a felony of the first degree, to a life felony.

(b) In the case of a felony of the second degree, to a felony of the
first degree.

{c) In the case of a felony of the third degree, to a felony of the
econd degree.

or purposes of sentencing under chapter 921 and determining incentive
ain-time eligibility under chapter 944, a felony offense which is reclassified
nder this section is ranked one level above the ranking under s. 921.0022 or
921.0023 of the felony offense committed.

(2)(a) 1. Any person who is convicted of a felony or an attempt to
ommit a felony, regardiess of whether the use of a weapon is an element of
he felony, and the conviction was for:

a. Murder;

b. Sexual battery;

c. Robbery;

d. Burglary;

e. Arson;

f. Aggravated assault;
g. Aggravated battery;
h. Kidnapping;

i. Escape;

j. Aircraft piracy;

aggravated battery; felony

W ) T WD

= O

k. Aggravated child abuse; _
. Aggravated abuse of an elderly person or disabled adult;
m. Unlawful throwing, placing, or discharging of a destructive device
of bomb;

n. Carjacking,

0. Home-invasion robbery;

p. Aggravated stalking;

g. Trafficking in cannabis, trafficking in cocaine, capital importation
cocaine, trafficking in illegal drugs, capital importation of illegal drugs,

=]

ethaqualone, capital importation of methaqualone, frafficking in
mphetamine, capital importation of amphetamine, trafficking in flunitrazepam,
trafficking in gamma-hydroxybutyric acid (GHB), trafficking in 1,4-Butanediol,
trafficking in Phenethylamines, or other violation of s. 893.135(1); or

r. Possession of a firearm by a felon

nd during the commission of the offense, such person actually possessed a
"firearm" or "destructive device" as those terms are defined in s. 790. 001,
nall be sentenced to a minimum term of imprisonment of 10 years, except
that a person who is convicted for aggravated assault, possession of a firearm
'by a felon, or burglary of a conveyance shall be sentenced to a minimum term
of imprisonment of 3 years if such person possessed a “firearm” or
"destructive device" during the commission of the offense. However, if an
offender who is convicted of the offense of possession of a firearm by a felon
th a previous conviction of committing or attempting to commit a felony listed
i s. 775.084(1)(b)1. and actually possessed a firearm or destructive device

|

o 3

joi]

w
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trafficking in phencyclidine, capital importation of phencyclidine, trafficking in |.

during the commission of the prior felony, the offender-shall be sentenced to a
minimum term of imprisonment of 10 years.

2. Any person who is convicted of a felony or an attempt to commit
a felony listed in sub-subparagraphs (a)1.a.-q., regardless of whether the use
of a weapon is an element of the felony, and during the course of the
commission of the felony such person discharged a “firearm" or "destructive
device" as defined in s. 790.001 shall be sentenced to a minimum term of
imprisonment of 20 years.

3. Any person who is convicted of a felony or an attempt to commit
a felony listed in sub-subparagraphs (a)1.a.-q., regardiess of whether the use
of @ weapon is an element of the felony, and during the course of the
commission of the felony such person discharged a "firearm" or "destructive
device” as defined in s. 790.001 and, as the result of the discharge, death or
great bodily harm was inflicted upon any person, the convicted person shall
be sentenced to a minimum term of imprisonment of not less than 25 years
and not more than a term of imprisonment of life in prison.

(b) Subparagraph (a)1., subparagraph (a)2., or subparagraph (a)3.

does not prevent a court from imposing a longer sentence of incarceration as
authorized by law in addition to the minimum mandatory sentence, or from
imposing a sentence of death pursuant to other applicable law. Subparagraph
(a)1., subparagraph (a)2., or subparagraph (a)3. does not authorize a court to
impose a lesser sentence than otherwise required by law.
Notwithstanding s. 948.01, adjudication of guilt or imposition of sentence shall
not be suspended, deferred, or withheld, and the defendant is not eligible for
statutory gain-time under s. 944.275 or any form of discretionary early
release, other than pardon or executive clemency, or conditional medical
release under s. 947.149, prior to serving the minimum sentence.

(c) If the minimum mandatory terms of imprisonment imposed
pursuant to this section exceed the maximum sentences authorized by s.
775.082, s. 775.084, or the Criminal Punishment Code under chapter 921,
then the mandatory minimum sentence must be imposed. if the mandatory
minimum terms of imprisonment pursuant to this section are less than the
sentences that could be imposed as authorized by s. 775.082, s. 775.084, or
the Criminal Punishment Code under chapter 921, then the sentence imposed
by the court must include the mandatory minimum term of imprisonment as
required in this section.

(d) It is the intent of the Legislature that offenders who actually
possess, carry, display, use, threaten to use, or attempt to use firearms or
destructive devices be punished to the fullest extent of the law, and the
minimum terms of imprisonment imposed pursuant to this subsection shall be
imposed for each qualifying felony count for which the person is convicted.
The court shall impose any term of imprisonment provided for in this
subsection consecutively to any other term of imprisonment imposed for any
other felony offense.

(3) (a) 1. Any person who is convicted of a felony or an attempt to
commit a felony, regardiess of whether the use of a firearm is an element of
the felony, and the conviction was for:

a. Murder;

b. Sexual battery;

c. Robbery;

d. Burglary;

e. Arson;

f. Aggravated assault;

g. Aggravated battery;

h. Kidnapping;

i. Escape;

j. Sale, manufacture, delivery, or intent to sell, manufacture, or
deliver any controlled substance;

k. Aircraft piracy;

I. Aggravated child abuse,

m. Aggravated abuse of an elderly person or disabled adult;

n. Unlawful throwing, placing, or discharging of a destructive device

EXH:G: F
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or bomb;




o, Garjacking;

p. Home-invasion robbery;
q. Aggravated stalking; or
r. Trafficking in cannabis, trafficking in cocaine, capital importation of
cocaine, trafficking in illegal drugs, capital importation of illegal drugs,
rafficking in phencyclidine, capital importation of phencyclidine, trafficking in
methaqualone, capital importation of methaqualone, trafficking in
amphetamine, capital importation of amphetamine, trafficking in flunitrazepam,
rafficking in gamma-hydroxybutyric acid (GHB), trafficking in 1,4-Butanediol,
rafficking in Phenethylamines, or other violation of s. 893.135(1);

and during the commission of the offense, such person possessed a
semiautomatic firearm and its high-capacity detachable box magazine or a
machine gun as defined in s. 790.001, shall be sentenced to a minimum term
of imprisonment of 15 years.

2. Any person who is convicted of a felony or an attempt to commit
3 felony listed in subparagraph (a)1., regardless of whether the use of a
weapon is an element of the felony, and during the course of the commission
of the felony such person discharged a semiautomatic firearm and its high-
tapacity box magazine or a "machine gun" as defined in s. 790.001 shall be
sentenced to a minimum term of imprisonment of 20 years.

3. Any person who is convicted of a felony or an attempt to commit
a felony listed in subparagraph (a)1., regardiess of whether the use of a
eapon is an element of the felony, and during the course of the commission
f the felony such person discharged a semiautomatic firearm and its high-
apacity box magazine or a "machine gun” as defined in s. 790.001 and, as
e result of the discharge, death or great bodily harm was inflicted upon any
erson, the convicted person shall be sentenced to a minimum term of
imprisonment of not less than 25 years and not more than a term of
imprisonment of life in prison.

(b) Subparagraph (a)1., subparagraph (a)2., or subparagraph (a)3.
oes not prevent a court from imposing a longer sentence of incarceration as
uthorized by law in addition to the minimum mandatory sentence, or from

imposing a sentence of death pursuant to other applicable law. Subparagraph
{@)1., subparagraph (a)2., or subparagraph (a)3. does not authorize a court to
impose a lesser sentence than otherwise required by law.

Notwithstanding s. 948.01, adjudication of guilt or imposition of sentence shall
not be suspended, deferred, or withheid, and the defendant is not eligible for
statutory gain-time under s. 944.275 or any form of discretionary early
release, other than pardon or executive clemency, or conditional medical
refease under s. 947.149, prior to serving the minimum sentence.

{c) If.-the minimum mandatory terms of imprisonment imposed
pursuant to this section exceed the maximum sentences authorized by s.
175.082, s. 775.084, or the Criminal Punishment Code under chapter 921,
then the mandatory minimum sentence must be imposed. If the mandatory
minimum terms of imprisonment pursuant to this section are !ess than the
sentences that could be imposed as authorized by s. 775.082, s. 775.084, or
the Criminal Punishment Code under chapter 921, then the sentence imposed
by the court must include the mandatory minimum term of imprisonment as
required in this section.

(d) It is the intent of the Legislature that offenders who possess,
darry, display, use, threaten to use, or attempt to use a semiautomatic firearm
gnd its high-capacity detachable box magazine or a machine gun as defined
s. 790.001-be punished to the fullest extent of the law, and the minimum
terms of imprisonment imposed pursuant to this subsection shall be imposed
for each qualifying felony count for which the person is convicted. The court
hall impose any term of imprisonment provided for in this subsection
onsecutively to any other term of imprisonment imposed for any other felony
ffense.

(e) As used in this subsection, the term: .

1. "High-capacity detachable box magazine" means any detachable
box magazine, for use in"a semiautomatic firearm, which is capable of being
loaded with more than 20 centerfire cartridges.

2. "Semiautomatic firearm” means a firearm which is capable of

firing a series of rounds by separate successive depressions of the trigger and
which uses the energy of discharge to perform a portion of the operating
cycle.

(4) For purposes of imposition of minimum mandatory sentencing
provisions of this section, with respect to a firearm, the term "possession” is
defined as carrying it on the person. Possession may also be proven by
demonstrating that the defendant had the firearm within immediate physical
reach with ready access with the intent to use the firearm during the
commission of the offense, if proven beyond a reasonable doubt,

(5) This section does not apply to law enforcement officers or to
United States military personnel who are performing their fawful duties or who
are traveling to or from their places of employment or assignment to perform
their lawful duties.

CREDIT(S)

Laws 1974, c. 74-383, § 9; Laws 1975, c. 75-7, § 1; Laws 1975, c. 75-298, §
3, Laws 1976, c. 76-75, § 2; Laws 1983, c. 83-215, § 51; Laws 1989, c. 89-
306, § 3; Laws 1990, c. 90-124, § 2; Laws 1990, c. 90-178, § 2. Amended
by Laws 1995, c. 95-184, § 19, eff. June 8, 1995; Laws 1995, c. 95-195, § 9,
eff. July 1, 1995; Laws 1996, c. 96-322, § 15, eff. Oct. 1, 1996; Laws 1996, c.

| 96-388, § 55, eff. July 1, 1996; Laws 1997, c. 97-194, § 14; Laws 1999 c.

99-12, § 1, eff. July 1, 1999; Laws 2000, c. 2000-158, § 88, eff July 4, 2000;
Laws 2000, c. 2000-320, § 5, eff. Oct. 1, 2000; Laws 2005, c. 2005-128, § 11,
eff. July 1, 2005; Laws 2011, c. 2011-200, § 4, eff. July 1, 2011; Laws 2012,
c. 2012-74, § 1, eff. July 1, 2012.
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i20 Fla. L. Weekly D1489

District Court of Appeal of Florida,

First District,

Joshua WILLIAMS, Appellant,

V.

STATE of Florida, Appellee.

No. 94-3399.

Uune 19, 1995. :

f Motion to correct sentence and scoresheet by defendant convicted
of lesser included offenses of second-degree murder, and robbery and
attempted robbery with firearm was denied by the Circuit Court, Duval County,
Lawrence P. Haddock, J. Defendant appealed. The District Court of Appeal
held that defendant's murder sentence was improperly reclassified to life
felony based on use of weapon.

! Remanded for resentencing.

West Headnotes '
i Sentencing and Punishment K 726(4)
5 350H ----
350HIV Sentencing Guidelines
350HIV(B) Offense Levels

350HIV(B)3 Factors Applicable to Several Offenses
.’ 350Hk726 Dangerous Weapons or Destructive Devices
350Hk726(4) Use.
(Formerly 110k1208.6(2))
: Second-degree murder conviction was improperly reclassified from
first-degree felony punishable by life imprisonment to life felony based on
&iefendant's use of weapon given that jury specifically found that firearm not in
defendant's physical possession was used in course of committing murder
and, thus, defendant was entitled to correction of sentence and scoresheet, as
well as a resentencing. West's F.S.A. §§ 775.087, 782.04(2); West's F.S.A.

CrP Rule 3.800(a).
2] Criminal Law K 1192
' 110 -

110XXV Review

i 110XXtV(U) Determination and Disposition of Cause

! 110k1192 Mandate and Proceedings in Lower Court.

i On remand for resentencing which foliowed when initial sentences
were based on inaccurate scoresheet, trial court may consider imposition of
any sentence which would have otherwise been permissible at initial
gentencing hearing.

! Joshua Williams, pro se, for appellant.

Jacksonville, for appellant.
s
i

Daniel A. Smith,

Robert A. Butterworth, Attorney General and Thomas Crapps,
Assistant Attorney General, for appellee.
' PER CURIAM.
E [1] Joshua Williams (Williams) appeals the denial of his motion to
dorrect his sentence and scoresheet pursuant to Florida Rule of Criminal
Procedure 3.800(a). Wiliams was charged by indictment with committing
gne count of first-degree murder and two counts of armed robbery. A jury
found him guilty of the lesser-included offense of second-degree murder, the
gesser-included offense of attempted robbery with a firearm, and robbery with
firearm. On a special verdict form on each count, the jury expressly found
"a firearm not in his physical possession was used." Williams was sentenced
to a total of 40 years imprisonment. (FN1) Of the various issues raised in his
rule 3.800(a) motion, we reverse on the issue of the frial court's
reclassification of his second-degree murder conviction, and affirm, without
discussion, all remaining issues.

; Williams' second-degree murder conviction was reclassified from a

first-degree felony punishable by life imprisonment to a life felony pursuant to
the enhancement provisions of section 775.087(1), Florida Statutes (1989).

(FN2) §§ 782.04(2), 775.087, Fla.Stat (1989). Nevertheless, Williams'

rhurder sentence cannot be enhanced under section 775.087(1) where the | -

jpry specifically found "a firearm not in his physical possession was used" in

the course of committing the murder. ~ State v. Rodriguez, 602 So.2d 1270,
1272 (Fla.1992) ("when a defendant is charged with a felony involving the
'use' of a weapon, his or her sentence cannot be enhanced under section
775.087(1) without evidence establishing that the defendant had personat
possession of the weapon during the commission of the felony"). In view of
the jury's specific finding, the reclassification of Williams' murder sentence to a
life felony under the statute is.improper.

[2] Accordingly, we remand for resentencing on all counts, as
correction of the enhancement error may affect the sentencing range under
the scoresheet. However, since the initial sentences were based upon an
inaccurate scoresheet, we note that the trial court may consider the imposition
of any sentence which would have otherwise been permissible at the initial
sentencing hearing. See Roberts v. State, 547 S0.2d 129 {Fla.1989)

WEBSTER, MICKLE and LAWRENCE, JJ., concur.

(FN1.) He was sentenced to 40 years imprisonment on the murder charge,
15 years imprisonment on the attempted robbery charge, and 40 years
imprisonment on the robbery charge, all sentences to run concurrently.

(FN2.) The enhancement presumably was done pursuant to subsection (1)
of section 775.087 because subsection (2) expressly requires the defendant
to have had a firearm in his possession and imposes a 3-year minimum
mandatory term. The instant case meets neither requirement.

Exnsit /’j
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«65-S0.34 110
136 Fla. L. Weekly D1383
| District Court of Appeal of Florida,
{Fourth District.
;Mario Lopez JUAREZ, Appellant,
iv.
ISTATE of Florida, Appellee.
INo. 4D09-4464.
{June 29, 2011.
'‘Rehearing Denied July 26, 2011,
' Background: Defendant was convicted in the Fifteenth Judicial
:Circuit Court, Palm Beach County, Jeffrey J. Colbath, J., of robbery with a
firearm, grand theft, and false imprisonment and was sentenced to concurrent
terms of 14 years in prison. Defendant appealed. '
, Holding: The District Court of Appeal, Gross, C.J., held that trial
ccourt could not reclassify the grand theft and false imprisonment convictions
1(rom third-degree felonies to second-degree felonies.
f Affirmed in part, reversed in part, and remanded.
West Headnotes
: Sentencing and Punishment K 79

350H ----

350HI Punishment in General

350H1(D) Factors Related to Offense
- 350Hk76 Weapons

350HK79 Possession and carrying.
; [See headnote text below]
: Sentencing and Punishment K 81
350H ----
350HI Punishment in General
350HI(D) Factors Related to Offense
; 350Hk76 Weapons
| 350Hk81 Accomplices and co-participants.
| Trial court could not reclassify defendant's convictions for grand
fheft and false imprisonment from third-degree felonies to second-degree
felonies pursuant to statute providing for such reclassification when a weapon
or firearm is involved in a criminal offense in certain ways; statute required the
defendant himself, rather than a coperpetrator, to carry or use the weapon or
grearm, and jury found that defendant did not actually possess a firearm
uring either offense. Wests F.SA §§ 775.087(1), 787.02(2),
812.014(2)(c).

Carey Haughwout, Public Defender, and James W. Mclntire,
Assistant Public Defender, West Palm Beach, for appeliant.

? Pamela Jo Bondi, Attorney General, Tallahassee, and Heidi L.
Bettendorf, Assistant Attorney General, West Palm Beach, for appeliee.

! GROSS, C.J.

; We reverse that portion of appellant's sentence reclassifying two
third degree felonies as second degree felonies and otherwise affirm the
donvictions.

The State of Florida charged Mario Juarez with: (1) robbery with a
ﬁrearm; (FN1) (2) possession of a firearm while committing grand theft;
(ENZ) and (3) possession of a firearm while committing false imprisonment.
(FN3) Three others--Boris Alvarenga, Joel Vicente, and Henry Santos--were
dlso involved in the robbery, but Juarez was the only one on trial. The jury
found Juarez guilty of robbery with a firearm, but also found that he did not
actually possess the firearm. Similarly, the jury found him guilty of both grand
theft and false imprisonment, and also found that he did not have actual
fossession of a firearm during either offense. The trial court adjudicated
Juarez guilty of the three felonies ‘and sentenced him to three concurrent
terms of 14 years in prison. In doing so, the court reclassified the grand theft
dnd false imprisonment charges as second degree felonies.

: Juarez correctly argues that the reclassification of the grand theft
and false imprisonment charges was error because the

idjry found that he did not actually possess a firearm during either offense.
The Supreme Courts construction of section 775.087(1) in  State v.
éodriguez, 602 So.2d 1270 (Fla.1992), compels reversal.

Grand theft and false imprisonment are typically charged as third-
degree felonies. See § 812.014(2)(c), Fla. Stat. (2008) (grand theft); §
787.02(2), Fla. Stat. (2008) (false imprisonment). However, section
775.087(1), Florida Statutes (2008), provides for reclassification of felonies
when a weapon or firearm is involved in a criminal offense in certain ways, As
applied to this case, subsection 775.087(1)(c) mandates that a third degree
felony be reclassified as a second degree felony when "during the commission
of such felony the defendant carries, displays, uses, threatens to use, or
attempts to use any weapon or firearm." In Rodriguez, the Supreme Court
construed this statutory language and answered this certified question in the
negative:

Does the enhancement provision of subsection 775.087(1), Florida Statutes
{1983}, extend to persons who do not actually possess the weapon but who
commit an overt act in furtherance of its use by a coperpetrator?

602 So.2d at 1271. The Supreme Court focused on the language of
subsection 775.087(1), which requires that "the defendant carry, display,
use, threaten, or attempt to use any weapon or firearm. Id, (emphasis in
original). Apparently applying the rule of lenity, (FN4) the Court held that
When a defendant is charged with a felony involving the "use” of a weapon,
his or her sentence cannot be enhanced under section 775.087(1) without
evidence establishing that the defendant had personal possession of the
weapon during the commission of the felony.

602 So.2d at 1272.  The Court explicitly rejected the idea that a defendant
could be subject to reclassification under subsection 775.087(1) as a principal.
(FN5) Id.

Although  section 775.087 was substantially amended in 1998,
(FN6) the language of subsection (1) has not changed since the Supreme
Court construed itin Rodriguez.

Applying ~ Rodriguez, we reverse the grand theft and faise
imprisonment sentences and remand for resentencing as third degree
felonies. ‘

We briefly address the other points raised on appeal. The October
2008 date of the offense means that this case was "in the pipeline" when the
Supreme Court decided Valdes v. State, 3 So0.3d 1067, 1071-74 (Fla.2009).
"Pipeline cases are those cases pending on direct appellate review or are
otherwise not yet final at the time of a pertinent change in the law.* State v.
Ruiz, 863 So.2d 1205, 1209 n. 6 (Fla.2003). Thus, Juarez may not take
advantage of the "core offense” double jeopardy analysis that the Supreme
Court rejected in Valdes. See Foster v. State, 861 S0.2d 434, 436 n. 1 {Fla.
1st DCA 2002). We find no fundamental error in the trial court's use of the
"and/or" locution in a jury instruction. See Garzon v. State, 980 So.2d 1038,
1042 (Fla.2008), Bryant v. State, 30 So.3d 591 (Fla. 2d DCA 2010). We find
no abuse of discretion in the trial court's admission in evidence of Juarez's
statement, which contained statements by the interrogating
detective. See Eugene v. State, 53 S0.3d 1104 (Fla. 4th DCA 201 1).

Affirmed in part, reversed in part and remanded.

HAZOURI and CIKLIN, JJ., concur,

(FN1.) §§ 775.082(2)(a)1., 812.13(1), (2)(a), Fla. Stat. (2008).

(FN2.) §§775.087(1), 812.014(1), (2)(c), Fla. Stat. (2008).

(FN3.) §§775.087(1), 787.02(2), Fla. Stat. (2008).

(FN4) § 775.021(1), Fla. Stat. (2009) ("The provisions of this code and
offenses defined by other statutes shall be strictly construed: when the
language is susceptible of differing constructions, it shall be construed most
favorably to the accused.").

(FN5.) § 777.011, Fla. Stat. (2009).

(FN6.) See Ch. 99-12, § 1, Laws of Fla.
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, 602 S0.2d 1270

117 Fla. L. Weekly 5379

i Supreme Court of Florida.
iSTATE of Florida, Petitioner,
iv.
|Anibal RODRIGUEZ, Respondent.

INo. 77859

Wuly 2, 1992,

| Following affirmance, 528 So.2d 1373, of conviction for attempted
'first-degree murder, defendant sought postconviction relief. The Circuit Court
for Dade County, Fredricka G. Smith, J., found that sentencing enhancement
was illegal. State appealed. The District Court of Appeal, 582 So0.2d 1189,
laffirmed and certified question of great public importance. The Supreme
Court, Overton, J., held that felony defendant's sentence could not be
fenhanced based on "use" of weapon, absent evidence of his personal
possession of weapon during commission of felony. '

j Certified question answered: District Court decision approved.
West Headnotes

iM] Sentencing and Punishment K 79

_‘ 350H ----

: 350HI Punishment in General

! 350HI(D) Factors Related to Offense

| 350Hk76 Weapons

! 350Hk79 Possession and Carrying.

i (Formerly 110k1208.6(2))

: When defendant is charged with felony involving the "use" of a
Weapon, his or her sentence cannot be enhanced without evidence
establishing that defendant had personal possession of the weapon during the
¢ommission of the felony. West's F.S.A. § 775.087(1).

2 Sentencing and Punishment K 81

' 350H ----

' 350HI Punishment in General

350HI(D) Factors Related to Offense

350Hk76 Weapons

350HK81 Accomplices and Co-Participants.

(Formerly 110k1208.6(2))

, Defendant's sentence for attempted first-degree murder could not
e enhanced on basis of codefendant's possession of rifle during commission
of the crime. West's F.S.A. § 775.087(1).

i
1
i
'
)
i
i
i
|

Robert A. Butterworth, Atty. Gen., and Jorge Espinosa and Michael
.‘. Neimand, Asst. Attys. Gen., Miami, for petitioner.
i Bennet H. Brummer, Public Defender and Michel Ociacovski Weisz,
Sp. Asst. Public Defender, Eleventh Judicial Circuit, Miami, for respondent.
; OVERTON, Justice.
| We have for review State v. Rodriguez, 582 So.2d 1189 (Fla. 3d
[i')CA 1991), in which the Third District Court of Appeal certified the following
question as being of great public importance:
Does the enhancement provision of subsection 775.087(1), Florida Statutes
(1983), extend to persons who do not actually possess the weapon but who
{ommit an overt act in furtherance of its use by a coperpetrator?

Id. at 1191,
: We have jurisdiction (FN1) and answer the question in the
negative, finding, in accordance with the district court decision, that section
775.087(1) does not, by its terms, allow for vicarious enhancement because of
the action of a codefendant.
| The relevant facts reflect that Rodriguez was charged with an
a'ttempt to commit murder in the first degree upon allegations that he and his
sodefendant fired a deadly weapon at Officer Kenneth Nelson, in violation of
sections 782.04(1), 777.04(1), and 775.087, Florida Statutes (1983). The
svidence established that, when the police attempted to pull over Rodriguez's
vfehicle, he fled at high speed. During the chase, a passenger in Rodriguez's
sar picked up a rifle and began shooting at the pursuing officers. Rodriguez
and his codefendant were apprehended and charged by information as
Yreviously noted. Rodriguez was convicted of attempted first-degree murder.

t

ey

His sentence was enhanced on the grounds that he "used" the firearm in the
commission of this offense. The issue in this proceeding is the enhancement
of the sentence under section 775.087(1), which reads as follows:

(1) Unless otherwise provided by law, whenever a person is
charged with a felony, except a felony in which the use of a weapon or firearm
is an essential element, and during the commission of such felony the
defendant carries, displays, uses, threatens, or attempts to use any weapon
or firearm, or during the commission of such felony the defendant commits an
aggravated battery, the felony for which the person is charged shall be
reclassified as follows:

(a) In the case of a felony, of the first degree, to a life felony.

(b) In the case of a felony of the second degree, to a felony of the
first degree.

(c) In the case of a felony of the third degree, to a felony of the
second degree.

§ 775.087(1), Fla.Stat. (1983) (emphasis added). In this instance,
both parties agree that the reclassified sentence would be a life sentence.

Rodriguez filed a motion for postconviction relief, asserting that he
was improperly sentenced because of application of the enhancement
provision. The trial court granted relief, finding that "the firearm described in
the information as that used
during the commission of the attempted murder was at no time carried,
displayed, used, or attempted to be used by this Defendant." The trial court
concluded that Rodriguez was improperly sentenced under a life-felony
standard and directed that he be resentenced for attempted first-degree
murder under sections 782.04(1) and 777.04.

On appeal, the Third District Court of Appeal affirmed, noting that it
had "previously ruled that 'the enhancement provisions of section 775.087(1)
.. require that the defendant personally possess the weapon during the
commission of the crime involved.' " Rodriguez, 582 So0.2d at 1190 (quoting
Postell v. State, 383 So.2d 1159, 1162 (Fla. 3d DCA 1980)). See also
Willingham v. State, 541 S0.2d 1240 (Fla. 2d DCA), review denied, 548
S0.2d 663 (Fla.1989); Ngai v. State, 556 S0.2d 1130 (Fla. 3d DCA 1989).

(1] [2] The State argues that this case should be controlled by
Menendez v. State, 521 So0.2d 210 (Fla. 1st DCA 1988). In Menendez, the
defendant was convicted of trafficking in cocaine and was found to have
personally possessed the weapon during the commission of the felony. Both
the trial court and the district court in this proceeding held that Menendez was
distinguishable. We agree that Menendez should not apply because the
factual circumstances are distinguishable. We hold that, when a defendant is
charged with a felony involving the "use” of a weapon, his or her sentence
cannot be enhanced under section 775.087(1) without evidence establishing
that the defendant had personal possession of the weapon during the
commission of the felony. In this case, the evidence plainly establishes that
Rodriguez did not have personal possession of the rifle during the commission
of the felony. We reject the State's contention that Rodriguez's sentence
should be enhanced on the theory of constructive or vicarious possession
based on the conduct of the codefendant.

We hold that the statute in this instance does not aflow that
construction or interpretation. See Postell; Willingham; Ngai. Interestingly,
Rodriguez's sentence could have been enhanced under the statute if the
State had charged him with the commission of a felony while carrying the
pistol that was found on his person after the chase. The failure of the State to
properly charge Rodriguez precludes it from enhancing his sentence under
the carrying portion of the statute.

For the reasons expressed, we answer the question in the negative
and approve the decision of the district court,

Itis so ordered. ‘

BARKETT, C.J., and McDONALD, SHAW, GRIMES, KOGAN and
HARDING, JJ., concur.

(FN1.} Art. V, § 3(b)(4), Fla. Const.
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1 36 Fla. L. Weekly D2241
i District Court of Appeal of Florida,
| Third District,
} Kevin D. HARVEY, Appellant,
v,
| The STATE of Florida, Appellee.
INo. 3D11-2066.
1Oct. 12, 2011.
! Background:  Defendant whose convictions and sentences for
;attempted murder, robbery with a firearm, and aggravated assault were
affrmed on direct appeal, and who filed and appealed numerous
‘postconviction motions, filed motion to correct ilegal sentence arguing that his
iconsecutive three-year mandatory terms on each of his four life sentences for
irobbery were an illegal sentence. The Circuit Court, Miami-Dade County,
'Rosa Rodriguez, J., summarily denied motion. Defendant appealed.
f Holding: The District Court of Appeal held that defendant was not
Ecollaterally estopped from raising the argument.
f Reversed and remanded.
West Headnotes
1] Sentencing and Punishment K 2317
| 350H ---
: 350HXII Reconsideration and Modification of Sentence

350HXINC) Proceedings

350HXI)(C)3 Hearing and Determination
i 350Hk2317 Successive proceedings.
| Defendant was not collaterally estopped from arguing, in motion to
correct illegal sentence, that his consecutive three-year mandatory terms on
:each of his four life sentences for robbery were an illegal sentence, even
though issue was raised in defendant's first motion for postconviction relief;
tlaim was not decided on the merits the first time it was raised, as defendant's
?ppeal from the summary denial of the motion was dismissed by the District
Court of Appeal for unknown reasons. West's F.S.A. RCrP Rules 3.800,
3.850.
2] Sentencing and Punishment K 2279
: 350H -
3 350HXII Reconsideration and Modification of Sentence
! 350HXIKC) Proceedings
350HXI(C)1 In General
350Hk2278 Time
| 350Hk2279 In general.
[See headnote text below]
Sentencing and Punishment K 2317
350H ----
: 350HXII Reconsideration and Modification of Sentence
350HXII(C) Proceedings
E 350HXI1(C)3 Hearing and Determination
; 350Hk2317 Successive proceedings.
! A postconviction claim of an illegal sentence may be raised at any
time, although collateral estoppel may bar successive motions for
postconviction relief raising the same issue.  West's F.S.A. RCrP Rule
.800(a).
3] Sentencing and Punishment K 2317
: 350H ----
350HXII Reconsideration and Modification of Sentence
350HXII(C) Proceedings
350HXII(C)3 Hearing and Determination
350Hk2317 Successive proceedings.
| The collateral estoppel bar against successive postconviction
nhot’ions raising the same issue applies only when the identical issue is raised
ip a prior motion and the issue is decided on the merits.
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Kevin D. Harvey, in proper person.
Pamela Jo Bondi, Attorney General, for appellee.

Before RAMIREZ, LAGOA, and EMAS, JJ.

PER CURIAM.

Kevin D. Harvey appeals from the summary denial of his Florida
Rule of Criminal Procedure 3.800 motion to correct an illegal sentence. We
reverse. :

After a jury trial, defendant was convicted of one count of attempted
first degree murder, four counts of robbery. with a firearm, and one count of
aggravated assault. On October 25, 1989, the trial court sentenced defendant
to fifteen years in prison, with three years mandatory, for the attempted
murder, and life terms for each robbery count, with consecutive three years
mandatory on each life term. This Court affirmed the judgment on direct
appeal. Harvey v. State, 575 S0.2d 663 (Fla. 3d DCA 1991).

Thereafter, defendant moved for post-conviction relief under Florida
Rule of Criminal Procedure 3.850, alleging, among others contentions, that
the consecutive mandatory terms on the four robbery counts were an illegal
sentence. The trial court summarily denied defendant's motion and defendant
appealed to this Court. For unknown reasons, this Court dismissed the
appeal. Since then, defendant has filed and appealed numerous post-
conviction motions, none of which raised the sentencing error.  Recently,
defendant filed a Rule 3.800 motion to correct the illegal sentence, and the
trial court denied the motion on the ground that the error should have been
raised on direct appeal. This recent filing is the subject of the current appeal.

[11[2] (3] It is well settled that a postconviction claim of an illegal
sentence may be raised at any time, see Fla. R. Crim. P. 3.800(a), although
collateral estoppel may bar successive motions for post-conviction relief
raising the same issue. See State v. McBride, 848 So.2d 287, 291
(Fla.2003). The collateral estoppel bar, however, only applies when the
identical issue is raised in a prior motion and the issue is decided on the
merits.  Pleasure v. State, 931 So.2d 1000, 1002 (Fla. 3d DCA 2006).
Because defendant's prior post-conviction claim of an illegal sentence was not
decided on the merits, defendant's claim is not collaterally estopped.
Additionally, defendant was not required to raise the ilegal sentencing claim in
his direct appeal first. See Bedford v. State, 633 So.2d 13, 14 (Fla.1994)
(holding that illegal sentence may be corrected even after it is erroneously
affirmed on appeal).

Accordingly, we reverse the trial court's summary denial of
defendant's Rule 3.800 motion, and remand for the trial court to decide the
motion on the merits.

Reversed and remanded.

Eust P
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348 S0.2d 287

28 Fla. L. Weekly S401
Supreme Court of Florida.

STATE of Florida, Petitioner,

v

Antoine L. McBRIDE, Respondent,
No. SC02-627.

May 15, 2003.

j Defendant was convicted, on negotiated plea of nolo contendere, of |

attempted first-degree murder with a firearm, possession of a firearm by a
c:onvicted felon, and robbery with a firearm, and was sentenced, as habitual
felony offender, to concurrent thirty-year terms of imprisonment on each
count. Defendant filed motion to correct illegal sentence, which motion was
denied. Defendant filed second motion to correct ilegal sentence, which
motion was also denied by the Circuit Court, Marion County, William T.

' igert, J., denied. Defendant appealed from denial of second motion. The
%trict Court of Appeal, Sawaya, J., 810 So0.2d 1019, reversed in part and
afﬁrmed in part, certifying question. On certification, the Supreme Court,
Cantero, J., held that: (1) principles of collateral estoppel barred defendant
from raising in a successive motion to correct illegal sentence the same issue
réiised by him in his first motion; (2) as matter of first impression, collateral
estoppel will not be invoked to bar relief where its application would result in a

lanifest injustice; and (3) application of collateral estoppel to bar defendant's
claims would not result in manifest injustice.

‘ Decision of the District Court quashed; certified question answered.

Pariente, J., concurred in result only with opinion, in which Anstead,
ClJ., joined.

i Lewis, J., concurred in part and dissented in part with opinion.

West Headnotes
i1 Criminal Law K 1139

| 110 -

: 110XXIV Review

: 110XXIV(L) Scope of Review in General

| 110XX1V(L)13 Review De Novo

110k1139 In General.

i Supreme Court's standard of review on the issue of whether a
défendant is procedurally barred from obtaining relief is de novo.
[2] Courts K 99(6)

: 106 ----

10611 Establishment, Organization, and Procedure

10611(G) Rules of Decision

i 106k99 Previous Decisions in Same Case as Law of the Case
j 106k99(6) Other Particular Matters, Rulings Relating To.

: [See headnote text below]

[2] Sentencing and Punishment K 2317

350H ----

| 350HXII Reconsideration and Modification of Sentence

; 350HXI1I(C) Proceedings

' 350HXI(C)3 Hearing and Determination

; 350Hk2317 Successive Proceedings.

} Trial court's denial of defendant's first motion to correct illegal
sentence was not the law of the case with respect to issue of legality of
défendant's sentence, where defendant did not appeal from such denial.
West's F.S.A. RCrP Rule 3.800(a).

] Courts K 99(1)

f 106 ----

| 10611 Establishment, Organization, and Procedure

I 10611(G) Rules of Decision

; 106k99 Previous Decisions in Same Case as Law of the Case

! 106k99(1) In General.

! Law-of-the-case principles do not apply unless the issues are

décided on appeal.
4] Judgment K 584
: 228 ----

, 228X1} Merger and Bar of Causes of Action and Defenses

* 1. Concluded

228XIll(B) Causes of Action and Defenses Merged, Barred, or

228k584 Nature and Elements of Bar or Estoppel by Former
Adjudication.

Res judicata prohibits not only relitigation of claims raised but also
the litigation of claims that could have been raised in the prior action.
9] Sentencing and Punishment K 2317

350H ----

350HXII Reconsideration and Modification of Sentence

350HXIH(C) Proceedings

350HXII(C)3 Hearing and Determination

350Hk2317 Successive Proceedings.

Inclusion in the rule permitting a court to correct an illegal sentence
of the phrase “at any time" allows defendants to file successive motions under
the rule, expressly rejecting application of res judicata principles to such
mations. West's F.S.A. RCrP Rule 3.800(a).

(6] Sentencing and Punishment K 2317

350H ---- '

350HXI Reconsideration and Modification of Sentence

350HXII(C) Proceedings

350HXII{C)3 Hearing and Determination

350HK2317 Successive Proceedings.

Principles of collateral estoppel barred defendant from raising in a
successive motion to correct illegal sentence the same issue raised by him in
his first motion, from trial court's denial of which he never appealed. West's
F.S.A. RCrP Rule 3.800(a).

(7] Judgment K 559

228 -

228Xl Merger and Bar of Causes of Action and Defenses

228XIIi(A) Judgments Operative as Bar

228k549 Nature of Action or Other Proceeding

228k559 Criminal Prosecutions,

[See headnote text below]

M Judgment K 648

228 ----

228XIV Conclusiveness of Adjudication

228XIV(A} Judgments Conclusive in General

228643 Nature of Action or Other Proceeding

228k648 Civil or Criminal Proceedings.

Both res judicata and collateral estoppel apply in criminal and civil
contexts.

(8] Criminal Law K 1668(1)

110 -

110XXX Post-Conviction Relief

110XXX(C) Proceedings

110XXX(C)3 Hearing and Determination

110k 1666 Effect of Determination

110k1668 Successive Post-Conviction Proceedings

110k1668(1) In General.

[See headnote text below]

18] Sentencing and Punishment K 2217

350H ---

350HXI Restitution

350HXI(G) Payment

350Hk2212 Enforcement

350Hk2217 Mode of Enforcement. _

Although collateral estoppel generally precludes relitigation of an -
issue in a subsequent but separate cause of action, its intent, which is to
prevent parties from rearguing the same issues that have been decided
between them, applies in the postconviction context.

9 Sentencing and Punishment K 2317

350H ----

350HXII Reconsideration and Modification of Sentence

350HXII(C) Proceedings

350HXII(C)3 Hearing and Determination )
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'350Hk2317 Successive Proceedings.

i Collateral estoppel precludes a defendant from rearguing in a
uccessive rule motion to correct an illegal sentence the same issue argued in
%prior motion. West's F.S.A. RCrP Rule 3.800(a).

10] Judgment K 540

228 -

228Xl Merger and Bar of Causes of Action and Defenses

228XI1}(A) Judgments Operative as Bar

]
|
!
C}Leneral.

228k540 Nature and Requisites of Former Recovery as Bar in
.1 Res judicata will not be invoked where it would defeat the ends of
justice.
{11 Courts K 99(1)
: 106 ----

| 106!l Establishment, Organization, and Procedure

’I 10611(G) Rules of Decision

i 106k99 Previous Decisions in Same Case as Law of the Case

E 106k99(1) In General.

| Law of the case doctrine will not be invoked where it would defeat

the ends of justice.
[12)  Judgment K 634
'% 228 -

! 228XIV Conclusiveness of Adjudication

1 228XIV(A) Judgments Conclusive in General

i 228k634 Nature and Requisites of Former Adjudication as Ground
of Estoppel in General.

Collateral estoppel will not be invoked to bar relief where its

Lphcatlon would result in a manifest injustice.
[13] Sentencing and Punishment K 2317
* 350H ----
l 350HXII Reconsideration and Modification of Sentence
f 350HXII(C) Proceedings
350HXI(C)3 Hearing and Determination
; 350HK2317 Successive Proceedings.

Application of collateral estoppe!l to bar defendant's successive
motlon to correct illegal sentence did not result in manifest injustice, where
defendant was sentenced as habitual offender to concurrent 30-year terms of
irri%prisonment on each of three felonies, only one
oq which sentences, that for life felony of attempted first-degree murder, was
ilegal, and where resentencing defendant for life felony had potential to
increase his prison term.  West's F.S.A. § 775.082; West's F.S.A. RCrP Rule
3.FOO(a).

| Charles J. Crist, Jr., Attorney General, and Robin A. Compton and
Kéllie A. Nielan, Assistant Attorneys General, Daytona Beach, for Petitioner.

! Beverly A. Pohl and Bruce Rogow of Bruce S. Rogow, P.A., Fort
L#uderdale, for Respondent.

! CANTERG, J.

i We review McBride v. State, 810 So.2d 1019, 1023 (Fla. 5th DCA
2¢02) in which the district court of appeal certified the following question of
great public importance:

IS A DEFENDANT ENTITLED TO RELIEF PURSUANT TO A SUCCESSIVE
LE 3.800(a) MOTION TO CORRECT AN ILLEGAL SENTENCE WHEN

VHE DEFENDANT RAISED THE IDENTICAL ISSUE IN A PRIOR RULE
3. BOO a) MOTION THAT WAS DENIED BY THE TRIAL COURT BUT NEVER
APPEALED TO THE DISTRICT COURT OF APPEAL?

{ We have jurisdiction. Art. V,-§ 3(b)(4), Fla. Const. We answer the

question in the negative and quash the decision of the Fifth District Court of
Appeal.
|, Facts

{ Pursuant to a plea agreement, McBride entered a plea of nolo
cdntendere to charges of attempted first-degree murder with a firearm,
pdssessmn of a firearm by a convicted felon, and robbery with a firearm. See
McBnde 810 So.2d at 1020. The court sentenced him as a habitual felony
offender to concurrent thirty-year terms of imprisonment on each of the

\

|

three counts. Id. In May 1990, however, when he committed the attempted
first-degree murder, which is a life felony, life felonies were not subject to
sentence enhancement under the habitual offender statute. See Lamont v.
State, 610 So.2d 435 (Fla.1992).

In 2000, respondent filed a motion under Florida Rule of Criminal
Procedure 3.800(a), asserting that the habitual offender sentence imposed for
the attempted first-degree murder was illegal and requesting that he be
resentenced. The court denied the motion, and McBride did not appeal. The
following year, McBride filed another motion under the same rule asserting the
same argument. Noting the successive nature of the claim, the trial court
denied the motion, and this time McBride appealed. The Fifth District
reversed, holding that the law of the case doctrine did not bar review by an
appellate court and that the illegal sentence should be corrected. The
appellate court thus reversed and remanded for further proceedings and
certified the question quoted above. McBride, 810 So.2d at 1023.

. McBride's Habitual Offender Sentence

' {1] This Court previously has held that habitual offender sentences
imposed for life felonies when life felonies were not subject to the habitual
offender statute are illegal. See Carter v. State, 786 So.2d 1173, 1180
(Fla.2001); Lamont v. State, 610 So.2d 435, 438 (F1a.1992). It is therefore
undisputed that McBride's habitual offender sentence for attempted first-
degree murder is illegal. Such a sentence ordinarily may be corrected under
rule 3.800(a). See Carter, 786 So.2d at 1180. Because McBride already
had filed the identical motion and the court had denied it, however, we must
determine whether McBride is procedurally barred from obtaining relief. Our
standard of review on such an issue is de novo. See West v. State, 790
S0.2d 513, 514 (Fla. 5th DCA 2001); see also State v. Nuckolls, 677 So.2d
12, 13 (Fla. 5th DCA 1996) (noting that "[t}he issues in this case revolve
around the legal sufficiency of the pleadings and therefore we review de novo
the trial court's ruling®).

Florida Rule of Criminal Procedure 3.800(a) provides as follows, in
relevant part:

A court may at any time correct an ilegal sentence imposed by it, or an
incorrect calculation made by it in a sentencing scoresheet, or a sentence that
does not grant proper credit for time served when it is affirmatively alleged
that the court records demonstrate on their face an entitiement to that relief ....

As we have previously stated, rule 3.800(a) "is intended to balance
the need for finality of convictions and sentences with the goal of ensuring that
criminal defendants do not serve sentences imposed contrary to the
requirements of law." -Carter, 786 So.2d at 1176. A sentence is illegal if it
imposes "a kind of punishment that no judge under the entire body of
sentencing statutes could possibly inflict under any set of factual
circumstances." Id. at 1178 (quoting and approving definition in Blakley v.
State, 746 So.2d 1182, 1186-87 (Fla. 4th DCA 1999)).

Ill. The Law of the Case Doctrine

[2] [3] The district court correctly heid that the law of the case
doctrine does not prevent McBride from relitigating the legality of his habitual
offender sentence. That doctrine requires that "questions of lawactually
decided on appeal must govern the case in the same court and the trial court,
through all subsequent stages of the proceedings.” Florida Dep't of Transp. v.
Juliano, 801 So.2d 101, 105
(F12.2001) To view preceding link please click here (emphasis added). Law-
of-the-case principles do not apply unless the issues are decided on appeal.
id.; see also Kelly v. State, 739 So.2d 1164, 1164 (Fla. 5th DCA 1999)
(holding that *[sjuccessive 3.800(a) motions re-addressing issues previously
considered and rejected on the merits and reviewed on appeal are barred by
the doctrine of law of the case'). Because McBride did not appeal the
previous order denying his rule 3.800 motion, the district court correctly held
that the faw of the case doctrine does not apply.

{V. Res Judicata and Collateral Estoppel Principles

{41{5] Our conclusion that the law of the case doctrine does not bar
McBride's claim does not, however, end our analysis. The State urges us to
apply the common law doctrine of res judicata. This Court has explained that
doctrine as foltows:

A judgment on the merits rendered in a former suit between the same parties
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i=or their privies, upon the same cause of action, by a court of competent
'jurisdiction, is conclusive not only as to every matter which was offered and
received to sustain or defeat the claim, but as to every other matter which
might with propriety have been litigated and determined in that action.

Juliano, 801 So.2d at 105 (quoting Kimbrell v. Paige, 448 So.2d
11009, 1012 (Fla.1984)). Thus, under res judicata, a judgment on the merits
Ibars a subsequent action between the same parties on the same cause of
action. See Denson v. State, 775 So.2d 288, 290 (Fla.2000) (applying res
judicata to deny a habeas petition where the defendant had raised the same
claim in a 3.800 motion decided against him on the merits and the defendant
had exhausted all appropriate appellate review). Res judicata, however,
prohibits not only relitigation of claims raised but also the litigation of claims
that could have been raised in the prior action. Juliano, 801 So.2d at 105.
The doctrine would require a motion to correct an illegal sentence to raise all
arguments that the sentence is illegal. Subsequent motions would be barred
Eif they contained arguments that were or could have been raised in the prior
motion. Rule 3.800, however, allows a court to correct an illegal sentence "at
Lany time." Florida courts have held, and we agree, that the phrase "at any
time" allows defendants to file successive motions under rule 3.800. See
Paley v. State, 675 So.2d 170, 173 (Fla. 5th DCA 1996); Barnes v. State,
561 S0.2d 71,71 (Fla. 2d DCA 1995). Thus, rule 3.800 expressly rejects
application of res judicata principles to such motions.
f (6] [7] [8] [9] Again, however, this conclusion does not end the
analysis. Although res judicata may not apply to motions filed under rule
3.800, the similar, but more narrow, doctrine of collateral estoppel, or issue
preclusion, does apply. (FN1) We have explained that doctrine as follows:
'Collateral estoppel is a judicial doctrine which in general terms prevents.
dentical parties from relitigating the same issues that have already been
decided.” Department of Health & Rehabilitative Services v. B.J.M., 656
S50.2d 906, 910 (Fla.1995). Under Florida law, collateral .
estoppel, or issue preclusion, applies when "the identical issue has been
itigated between the same parties or their privies." Gentile v. Bauder, 718
S0.2d 781, 783 (FIa.1998). In addition, the particular matter must be fully
itigated and determined in a contest that results in a final decision of a court
of competent jurisdiction. See B.J.M., 656 So.2d at 910.
City of Oldsmar v. State, 790 So.2d 1042, 1046 n. 4 (Fla.2001).
Although collateral estoppel generally precludes relitigation of an issue in a
subsequent but separate cause of action, its intent, which is to prevent parties
from rearguing the same issues that have been decided between them,
applies in the postconviction context. As explained above, under the
principles of res judicata a defendant would be prohibited from filing any
iéuccessive 3.800 motion on any issue that was or could have been raised.
Collateral estoppel, on the other hand, only preciudes a defendant from
Hiearguing in a successive rule 3.800 motion the same issue argued in a prior
motion. :
r This analysis is consistent with the application of rule 3.800 in the
iistrict courts of appeal. For example, in Smith v. State, 685 S0.2d 912, 912

Fla. 5th DCA 1996), the Fifth District considered "whether the defendant may
btain relief, based on a claim that he was not given proper gain time credit,
by a successive rule 3.800 motion." The court concluded that “[while it may
Ee correct that rule 3.800 does not prohibit successive motions, we hold that
where, as here, a defendant raises an issue under rule 3.800, the lower court
?enies relief and the defendant fails to appeal, he may not later raise the
ame issue in another rule 3.800 motion." id. Accord Tisdol v. State, 823
$o.2d 300, 301 (Fla. 3d DCA 2002); see also Jenkins v. State, 749 So.2d
927, 528 (Fla. 1st DCA 1999) (noting that a defendant may not raise the same
legal sentencing issue in successive postconviction motions); Price v. State,
$92 So.2d 971, 971 (Fla. 2d DCA 1997) (noting that rule 3.800 "contains no
proscription against the filing of successive motions" but that "a defendant is
not entitied to successive review of a specific issue which has already been
decided against him'). In barring the filing of successive repetitive 3.800
motions, these courts essentially have applied collateral estoppel principles.
/. Manifest Injustice
Qur application of collateral estoppe! principles does not end the
alysis, either. We must still decide whether a manifest injustice exception

exists in the context-of collateral estoppel, and if it does, whether manifest
injustice would prohibit application of that doctrine.

[10] {11] [12] This Court has long recognized that res judicata will
not be invoked where it would defeat the ends of justice. See deCancino v.
E. Airlines, Inc., 283 So.2d 97, 98 (Fla.1973); Universal Constr. Co. v. City of
Fort Lauderdale, 68 So.2d 366, 369 (Fla.1953). The law of the case doctrine
also contains such an exception. See Strazzulla v. Hendrick, 177 S0.2d 1, 4
(Fla.1965). We have found no Florida case holding that such an exception
applies to collateral estoppel. Federal courts and other state courts, however,
have held that the collateral estoppel doctrine does contain such a manifest
injustice exception. See, e.g, Comm' of internal Revenue v. Sunnen, 333
U.S. 591, 599, 68 S.Ct. 715, 92 L.Ed. 898 (1948); Thompson v. Schweiker,
665 F.2d 936, 940 (9th Cir.1982); Tipler v. E.I. duPont deNemours & Co.,
443 F.2d 125, 128 (6th Cir.1971); Dowling v. Finley Assocs., Inc., 248 Conn.
364, 727 A.2d 1245, 1249 n. 5 (1999); Kansas Pub. Employees Ret. Sys. v.
Reimer & Koger Assocs., Inc., 262 Kan. 635, 941 P.2d 1321, 1333 (1997);
State v. Harrison, 148 Wash.2d 550, 61
P.3d 1104, 1109 (2003) To view preceding link please click here . We
agree. We hold that collateral estoppel will not be invoked to bar relief where
its application would result in a manifest injustice.

(13] In light of this holding, we must now determine whether the
application of collateral estoppel in this case creates a manifest injustice that
can be determined from the face of the record. See Fla. R.Ciim. P. 3.800(a)
(stating that the motion must "affirmatively allege[ | that the court records
demonstrate on their face an entitlement to ... relief"). As noted above,
McBride was sentenced as a habitual offender to concurrent thirty-year terms
of imprisonment on each of three felonies. . Only the habitual offender
sentence for the life felony of attempted first-degree murder, however, is
llegal. In light of the concurrent sentences of the same-length McBride is
serving as a habitual offender, applying collateral estoppel to his successive
motion will not result in a manifest injustice. In fact, as the State notes,
resentencing McBride for the life felony could very well result in an increase in
his prison term. See § 775.082, Fla. Stat. (1989). Therefore, McBride's claim
is barred.

Based on the foregoing, the trial court correctly denied McBride's
successive rule 3.800 motion, which raised the identical claim Taised in his
earlier motion, the denial of which he did not appeal. The prior judgment on
the merits is thus final with regard to all matters. addressed by the trial court in
that order. Accordingly, we quash the decision of the Fifth District Court of
Appeal, and answer the certified question in the negative.

Itis so ordered.

WELLS and QUINCE, JJ., and SHAW, Senior Justice, concur.

PARIENTE, J., concurs in result only with an opinion, in which
ANSTEAD, C.J., concurs.

LEWIS, J., concurs in part and dissents in part with an opinion.

PARIENTE, J., concurring in result only.

Although the members of this Court agree that McBride is not
entitled to sentence correction via his rule 3.800(a) motion, we diverge in our
views of the law dictating this result. The majority rejects the doctrines of law
of the case and res judicata, and instead applies collateral estoppel,
recognizing a manifest injustice exception. Justice Lewis considers collateral
estoppel inapplicable and asserts that res judicata is the proper legal principle,
while also embracing a manifest injustice exception.

In my view, the reason for the struggle to make well-established
legal principles fit into the rule 3.800(a) framework is because neither doctrine
is suited to the unique jurisprudential concerns regarding illegal sentences
and the specification in rule 3.800(a) that an illegal sentence may be
challenged at any time. Instead, | conclude that we should quash the Fifth
District decision reversing the trial court's denial of the rule 3.800(a) motion
because McBride has not received an illegal sentence remediable under the
rule.

Moreover, even assuming the doctrine of collateral estoppel bars a
successive rule 3.800(a) claim based on the identical claim previously raised,
it is essential that we clarify the precise definition of the manifest injustice
exception to provide guidance to trial courts and appellate courts. In my view,
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upless the' trial court could have imposed the same sentence or a more
severe sentence absent the illegality, correction of an illegal sentence under
rle 3.800(a) is necessary to prevent a manifest injustice.

| :

I McBride's sentence is in accord with a plea agreement and is within
the statutory maximum for a life felony. In Maddox v. State, 760 So.2d 89,

103 {F1a.2000), we reaffirmed our precedent "allowing defendants to agree
through a plea bargain to a sentence not specifically authorized by statute or
rile as long as the sentence does not exceed the statutory maximum.”

ases in which we held that an unauthorized habitual offender sentence for a
life felony could be rectified via rule 3.800(a) involved sentences imposed
after trial and not as the result of a guilty or no contest plea. See Carter v.

ate, 786 So.2d 1173 (Fla.2001), quashing 704 So.2d 1068, 1069 (Fla. 5th

CA 1997) (defendant "tried and convicted”); Lamont v. State, 610 So.2d
4}35, 436, 439 (Fla.1992) (defendant "found guilty", discussion of verdict
farm). :

i | do not endorse the propositions that either res judicata, which
p!otects the finality of judgments, or collateral estoppel, which precludes
relitigation of issues previously resolved, bars the correction of truly illegal
entences under rule 3.800(a). In fact, the very notion of rule 3.800(a) is that
itiallows the illegality of a sentence to be raised at any time after the judgment
nd sentence are final--even though the challenge to the sentence could have
been raised on direct appeal. The fact that a trial court may have in a given
case erroneously rejected a postconviction claim of an illegal sentence
bfought by a defendant (who most likely is unrepresented) shouid not bar a
alid challenge to a truly illegal sentence in a rule 3.800 proceeding. Indeed,
past experience shows that even valid challenges to sentences may be
rejected and the denial of the motion affirmed per curiam without opinion,
etpecially in areas where the law is in transition. See, e.g., Dixon v. State,
780 So.2d 265, 268 n. 4 (Fla.1999) (noting disparate treatment of appeals
from summary denials of postconviction motions seeking retroactive
application of Hale v. State, 630 So.2d 521 (Fla.1993)).

' Application of either res judicata or collateral estoppel to rule 3.800
pfoceedings can also frustrate pro se litigants whose meritorious claims have
been previously derailed on procedural grounds. For example, in Ford v.
State, 667 So.2d 455 (Fla. 4th DCA 1996), the frial court denied, on res
judicata grounds, a successive rule 3.800(a) motion seeking presentence jail
criedit after the appeal of the denial of the previous motion was dismissed as
untimely. To its credit, the State acknowledged on appeal that the second
motion was not barred. Id. at 455. Pro se defendants who are ignorant of the
fact that rule 3.800 does not authorize a motion for rehearing often file for
rehearing and then find that their appeals have been dismissed as untimely.
See, e.g., Mincey v. State, 789 So.2d 492 (Fla. 1st DCA 2001).

i While [ would never condone the successive filing of nonmeritorious
mbtions, we should not bar reconsideration of a meritorious claim under rule
3,800 that the sentence is ilegal. | thus do not agree with the majority that
c%siderétion of a successive motion that a sentence is illegal should turn on
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the existence of a "manifest injustice” exception. See majority op. at 291-92.
Rather, in my view the mechanism for correcting illegal sentences provided by
rdle 3.800(a) should be limited only by the provisos that the error appear on
ﬂt face of the record and that the sentence itself be iilegal as measured by
statute, rule, or case law.
i As we noted in Maddox, "[the extraordinary provision made for
remedying illegal sentences evidences the utmost importance of correcting
slich errors, even at the expense of legal principles that might preclude relief
fr(:Jm trial court errors of less consequence." 760 So.2d at 101. We
rgcognized

that “clearly the class of errors that constitute an ‘illegal' sentence that can be
rdised for the first time in a postconviction motion decades after a sentence
bzcomes final is a narrower class of errors than those termed ‘fundamental
efrors that can be raised on direct appeal even though unpreserved." Id. at
130 n. 8. We observed in Maddox that the State recognizes that it "has no
interest in any defendant serving a sentence that is longer than the sentence
authorized by law." Id. at 99. Indeed, the entire justice system certainly has
an interest in ensuring that the defendant is not incarcerated longer than is

I
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authorized by law, or under illegal terms. The courts have an Obligation to
correct any such error whenever it is brought to their attention.

In accord with the principles espoused in Maddox, we held in Bover
v. State, 797 S0.2d 1246 (Fla.2001), that a defendant who pled no contest to
fifteen third-degree felonies for a ten-year habitual offender sentence could
challenge the sentence via rule 3.800(a) on grounds that his prior offenses
did not qualify him for habitualization. Absent qualification as a habitual
offender, the maximum sentence Bover could have received for each third-
degree felony was five years in prison, We noted that pursuant to the
recommended guidelines sentence of life, Bover could have received fifteen
consecutive five-year sentences, but we declined to address the effect of the
plea agreement on the claim that he lacked the prior felonies necessary for
habitualization because neither party raised the issue. Id. at 1251 n. 7,

In this case, however, the existence of the plea agreement should
not be ignored, because it resulted in three concurrent thirty-year habitual
offender sentences, one of which was on the attempted murder count at issue
here. Although a habitual offender sentence was not authorized for a life
felony, the thirty-year sentence on this count is within the applicable statutory
maximum of a "term of years not exceeding 40 years" for a life felony. §
775.082(3)(a), Fla. Stat. (1989). The plea agreement and resulting sentence
within the statutory maximum bring this case within the class of cases
contemplated by our approval in Maddox of agreements to sentences that are
not specifically authorized by statute but do not exceed the statutory
maximum. See 760 So.2d at 103. Therefore, consistent with Maddox, |
would hold that the imposition of an unauthorized habitual offender sentence
can be corrected via rule 3.800(a), except in those situations in which the
defendant has agreed through a knowing and voluntary plea to a sentence
that does not exceed the maximum penalty authorized for the offense.

Because McBride agreed to his unauthorized sentence as part of a
plea and the thirty-year sentence does not exceed the maximum penalty
authorized for a life felony under section 775.082(3)(a), he is not entitied to
relief via rule 3.800(a). However, because the certified question does not
draw a distinction for unauthorized habitual offender sentences imposed
pursuant to plea, | do not concur in the majority's answer to the certified
question.

ANSTEAD, C.J., concurs.

LEWIS, J., concurring in part and dissenting in part.

| concur in the result only with regard to the issues addressed by the
majority today, but | cannot accept the creative reasoning adopted by the
Court without authority in its opinion. | must dissent from the majority's
unprecedented decision to ignore age-old precedent and rewrite Florida law to
apply the doctrine of collateral estoppel to the facts of the present case. In my
view, the majority ignores
extraordinarily well-settled facets of Florida's common law, and simply
creates new law, without any deference to, or consideration of, the prior
opinions of this Court. Because | can find no existing authority which supports
the inordinate and rash action taken today by the Court to totally eliminate the
clear legal distinction between collateral estoppel and res judicata, while years
of precedent counsel against application of the doctrine of collateral estoppel
to the instant case, | dissent.

The doctrines of res judicata and collateral estoppel, and their very
separate and distinct nature, are age old. Indeed, each doctrine "was
recognized by the Roman law, and later by the English courts, and it is said
that {each] pervades, not only our own, but all other, systems of jurisprudence
to this day, and has become a rule of universal law." Cragin v. Ocean & Lake
Realty Co., 101 Fla. 1324, 133 So. 569, 571 (1931); see also Coral Realty
Co. v. Peacock Holding Co., 103 Fla. 916, 138 So. 622, 624 (1931). Central
to the law regarding the preclusive effects of prior judgments, and critical in
the present action, are the discrete and important differences between the
doctrines of res judicata and collateral estoppel.

As long as the doctrines have been part of Florida law, a matter has
qualified for the application of res judicata, thereby barring further litigation on

a relevant claim, only where there is “a concurrence of identity in the thing
sued for, identity of cause of action, idenfity of persons and parties to the
action, and identity of quality in persons for or against whom claim is made."
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328 (1935); see also Palm AFC Holdings, inc. v. Palm Beach County, 807
So.2d 703, 704 (Fla. 4th DCA 2002); State Dep't of Revenue v. Ferguson,
673 So.2d 920, 922 (Fla. 2d DCA 1996). | suggest that there is no question
hat the doctrine of res judicata applies in the present case. Here, McBride's
nitial and subsequent rule 3.800 motions contained recitations of identical
acts, raised identical claims, involved identical parties, and were, in both
substance and form, identical actions.

The pertinent, well-recognized difference between the doctrines of
es judicata and collateral estoppel is that while res judicata requires identity
of the cause of action, see McGregor, this Court has always reserved
collateral estoppel only for the situation in which a party attempts to rely upon
he judgment entered or determination made in a prior and unrelated action.
ndeed, the decisions in which this Court has limited application of collateral
stoppel to "those cases wherein the parties are the same in the second suit
s in the former action but the causes of action are different," Yovan v.

urdine's, 81 So.2d 555, 557 (Fia.1955), are myriad. Probably the most
succinct and direct expression of this principle is found in this Court's
Statement in Universal Construction Co. v. City of Fort Lauderdale, 68 So.2d
366 (Fla.1953): "Estoppel by judgment is applicable only in those cases
gherein the parties are the same in the second suit as in the former but the

tause of action is different.”  Id. at 369 (emphasis supplied). There
aremultiple Florida decisions which echo this conclusion. (FN2)

uthority which precludes the application of collateral estoppel to the facts of

e instant case due to the simple, obvious fact that the cause of action before

is Court is absolutely identical to that filed originally by McBride in 2000, and

fuses to apply the correct doctrine of res judicata, | dissent. | can find
absolutely no authority which supports the course of action taken by the
ajority today, and the majority provides no authority for applying collateral
stoppel and obliterating the well-defined legal distinction between this
octrine and res judicata. With this decision the Court rewrites the law of
ollateral estoppel, applying the doctrine to a subsequent, identical action in

ontravention of decades of Florida precedent. | refuse to be part of a
unilateral and baseless revision of the law which changes the very core of the

octrine of collateral estoppel; therefore, | dissent from that portion of the

! ajority opinion applying collateral estoppel to the present case, and concur
?nly in the result. Collateral estoppel now has the identical components which
have historically existed only for application of res judicata.

-State of Florida, Petitioner, v. Antoine L. McBRIDE, Respondent., 2002 WL
2131708 (Appellate Brief) (Fla. May 2002), Petitioner's Initial Brief on the
erits

-State of Florida, Petitioner, v. Antoine L. McBRIDE, Respondent., 2002 WL
2131830 (Appellate Brief) (Fla. May 2002), Petitioner's Initial Brief on the
erits
riefs and Other Related Documents
(FN1.) Both res judicata and collateral estoppel apply in criminal and civil
lontexts. See, e.g., Thompson v. Crawford, 479 So.2d 169 (Fla. 3d DCA

1985) (noting that the doctrine of res judicata is as applicable to judgments in
riminal prosecutions as to civil cases); Brown v. State, 397 So.2d 320, 322

{Fla. 2d DCA 1981) (holding that denial of motions to suppress in a bookstore

rpbbery case was proper under a theory of collateral estoppel where the same

witness identification was the subject of prior suppression motions denied in a

r‘parket robbery case).

(FN2.) See Sheam v. Orlando Funeral Home, Inc., 88 So.2d 591, 594
(Fla.1956); Gordon v. Gordon, 59 So.2d 40, 44 (Fla.1952); Green v. State
Dep't of Health & Rehabilitative Servs., 412 So.2d 413, 414 (Fla. 3d DCA
1982) ("Where the causes of action are different, the doctrine of estoppel by
judgment comes into play .Y (quoting 32 Fla. Jur.2d,Judgments and

ecrees, § 116); Clean Water, Inc. v. State Dep't of Envtl. Reg., 402 So.2d

56, 458 (Fla. 1st DCA 1981) ("The doctrine of res judicata bars reitigation of
the same cause of action between the same parties and collateral estoppel

ars relitigation of the same issues between the same parties in a different
gause of action.").

I

%' Because the majority chooses to simply ignore overwhelming

McGregof v. Provident Trust Co. of Philadelphia, 119 Fla. 718, 162 So. 323, WP
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IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT
- IN AND FOR POLK COUNTY, FLORIDA
FELONY DIVISION F5

STATE OF FLORIDA,

Plaintiff,

- -VS- CASE NO. CF04-004392
SAMUEL GREEN,

Defendant.

ORDER DENYING REHEARING

This cause came on for consideration of the Motion for Rehearing filed by Defendant
SAMUEL GREEN in the above-styled case. Upon a review of the motion, the files and records
in this case, and the applicable law, the Court finds that the motion fails to state adequate cause
for revisiting, modifying, or withdrawing its order of December 19, 2012. Accordingly, it is
ORDERED and ADJUDGED that the Motion for Rehearing is hereby DENIED.

DONE and ORDERED on this the /5™ day of January 2013 in chambers at Bartow,
Polk County, Florida.

/8/MICHAEL E. RAIDEN

MICHAEL E. RAIDEN,
Circuit Court Judge

Copies furnished to:

Samuel Green, DOC No. B-370562, Hamilton Correctional Institute Annex, 11419 S.W. County
Road 259, Jasper, FL 32052

Victoria Avalon, Esq., ASA

Lot
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DISTRICT COURT OF APPEAL
SECOND DISTRICT

1005 E. MEMORIAL BOULEVARD
LAKELAND, FLORIDA 33801-0327
(863)-499-2290

ACKNOWLEDGMENT OF NEW CASE

DATE: January 29, 2013

STYLE: SAMUEL LEE GREEN v. STATE OF FLORIDA

2DCA#: 2D13-377

The Second District Court of Appeal has received theNotice of Appeal reflecting
a filing date of1/18/13

The county of origin isPolk.

The lower tribunal case number provided is2004CF -004392-01XX-X

The filing fee isNo Fee-3.800.
Case Type: Criminal ~ 3.800 Summary

The Second District Court of Appeal's case number must be utilized on all pleadings and correspondence

filed in this cause. Moreover, ALL PLEADINGS SIGNED BY AN ATTORNEY MUST INCLUDE THE
ATTORNEY'S FLORIDA BAR NUMBER.

Please review and comply with any handouts enclosed with this acknowledgment.

cc: Samuel Lee Green Attorney General Stacy Butterfield, Clerk

Blet
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IN THE CIRCUIT COURT, 10TH JUDICIAL
CIRCUIT, IN AND FOR POLK COUNTY,
FLORIDA C S
DIVISION: 2 _

CASE NUMBER: CF04-004392-XX

(UCN NO:53-2004-CF-004392-01XX-XX)
D.C. NUMBER: 370562

OBTS NUMBER: 5301057790

STATE OF FLORIDA
. VS.
SAMUEL LEE GREEN 3

JUDGMENT.

‘THE DEFENDANT SAMUEL LEE GREEN 3
BEING PERSONALLY BEFORE THIS COURT REPRESENTED BY JOBN KIRKLAND

HIS ATTORNEY OF RECORD, AND THE STATE REPRESENTED BY _ PETER STEINLICHT =
ASSISTANT STATE'S ATTORNEY, AND HAVING o =
BEEN TRIED AND FOUND GUILTY OF THE FOLLOWING CRIME(S);
OFFENSE =
COUNT CRIME STATUTE DEGREE &
NUMBER (S) OF CRIME ™
001 WEAP-F/ARM ARMED ROBBERY (FIREARN) 812.13 F1,PBL-1.9

X AND NO CAUSE BEING SHOWN WHY THE DEFENDANT SHOULD NOT BE ADJUDICATED

GUILTY, IT IS ORDERED THAT THE DEFENDANT IS HEREBY ADJUDICATED GUILTY OF THE
ABOVE CRIME(S).

X AND PURSUANT TO SECTION 943.325, FLORIDA STATUTES, HAVING BEEN CONVICTED
OF ATTEMPTS OR OFFENSES RELATING TO SEXUAL BATTERY (CH.794) OR LEWD AND
LASCIVIOUS CONDUCT (CH. 800); INDECENT EXPOSURE, 782.04-MURDER,
784,045-AGGRAVATED BATTERY, 812.133-CARJACKING, 812.135-HOME INVASION

ROBBERY, (CH. 787) - KIDNAPPING, 782.04 - HOMICIDE, 782.07 ~ MANSLAUGHTER,

812.13 ~ ROBBERY,812,131 - ROBBERY/SUDDEN SNATCHING, 810.02 - BURGLARY; THE
DEFENDANT SHALL BE REQUIRED TO SUBMIT BLOOD SPECIMENS. '

DOC - COMMUNITY CONTkOL (FOR ADULT OFFENDERS ONLY)- SECTION 827.071
FLORIDA STATUTES-SEX PERFORMANCE BY A CHILD, 847.0145-SELL OR BUY OF MINORS

AND -GOOD CAUSE BEING SHOWN; IT IS ORDERED THAT ADJUDICATION OF GUILT BE
WITHHELD. (TO BE CHECKED ONLY IF DEFENDANT IS FINGERPRINTED) : .

1 6
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. SAMUEL, . GREEN
NAME: LEE

CASE NUMBER:

CFO04-004392-XX _ v SR

8.S.#: -89-05-7538

FINGERPRINTS OF DEFENDANT

%004

FINGERPRINTS TAKEN sst/cOUhf %W Peso 2300 uames TITLE)
. . - ' -
1.Right Thumb | 2 Right index | 3. Right Middle | 4. RightRing | 5. Right Little s

7. Left Index

"DONE AND ORDERED IN OPEN COURT AT BARTOW, POLK COUNTY, FLORIDA THIS
14TH paAY OF JULY A.D., 20_05 ., S :

I HEREBY. CERTIFY THAT THE ABOVE AND FOREGOING FINGERPRINTS ARE OF THE DEFENDANT
SAMUEL LEE. GREER » AND THEY WERE PLACED THEREON BY SAID DEFENDANT Il
MY PRESENCE, IN OPEN COURT THIS DATE. ’

FILED AND RECORDED
BOOK_ PAGE

UL 25 2005 © omoas p. waomey | JUPCE

RICHARD M. WEISS, CLERK

BY Page__2  of__6 Prages
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, N ) @
: ' SAMUEL LEE GREEN 3
CASE NUMBER: CF04-004392-XX OBTS NUMBER: 5301057790

X THE DEFENDANT, BEING PERSONALLY BEFORE THIS COURT, ACCOMPANIED BY HIS
~N ATTORNEY, JOHN KIRKLAND AND HAVING BEEN ADJUDICATED GUILTY HEREIN,
' AND THE COURT HAVING GIVEN THE DEFENDANT AN OPPORTUNITY TO BE HEARD AND TO OFFER
MATTERS IN MITIGATION OF SENTENCE, AND TO SHOW CAUSE WHY HE SHOULD NOT BE
SENTENCED AS PROVIDED BY LAW, AND NO CAUSE BEING SHOWN,

| (CHECK ONE IF APPLICABLE)

SENTENCE (AS TO COUNT 001)

NnOen

|
; AND THE COURT HAVING ON __ DEFERRED IMPOSITION OF
| SENTENCE UNTIL THIS DATE.
i _
: AND THE COURT HAVING PREVIOUSLY ENTERED A JUDGEMENT IN THIS CASE 3
| ON NOW RESENTENCES THE DEFENDANT. : =
AND THE COURT HAVING PLACED THE DEFENDANT ON PROBATION/COMMUNITY
CONTROL AND HAVING SUBSEQUENTLY REVOKED THE DEFENDANT'S PROBATION/
COMMUNITY CONTROL. : T
Q.
IT IS THE SENTENCE OF THE COURT THAT: =

2721

THE DEFENDANT PAY A FINE OF $ . PURSUANT T0 F.S. 775,083,

FLORIDA STATUTES, PLUS $ AS THE 5% SURCHARGE REQUIRED BY
F.S. 960.25, FLORIDA STATUTES.

i ' X THE DEFENDANT IS HEREBY COMMITTED TO THE CUSTODY OF THE DEPARTMENT OF
CORRECTIONS,

THE DEFENDANT IS HEREBY COMMITTED TO THE CﬁSTODY
OF THE SHERIFF OF POLK COUNTY,FLORIDA.

FILED AND RECORDED

THE DEFENDANT IS SENTENCED AS A YOUTHFUL OFFENDER IN 'A('bCSRDANCE BAGE
SECTION 958.04, FLORIDA STATUTES. B T

TO BE IMPRISONED (CHECK ONE; UNMARKED SECTIONS ARE INAPPLICABLE) : L 25 2005

' M. WEISS, CLERK
X FOR A TERM OF LIFE RICHARD IsS ‘

BY

FOR A TERM OF

SAID SENTENCE SUSPENDED FOR A PERIOD OF SUBJECT TO -
CONDITIONS SET FORTH IN THIS ORDER. - :

IF "SPLIT" SENTENCE COMPLETE THE APPROPRIATE PARAGRAPH

FOLLOWED BY A PERIOD OF ON ’
PROBATION/COMMUNITY CONTROL UNDER THE SUPERVISION OF THE DEPARTMENT OF CORRECTIONS
ACCORDING TO THE TERMS AND CONDITIONS OF SUPERVISION SET FORTH IN. A SEPARATE
ORDER ENTERED HEREIN. :

PAGE OF

REVISED 04/04
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! ' ' .
il“ 1 - . ‘ .
| ’ SAMUEL LEE GREEN 3. o
: CASE NUMBER: CF04-004392-XX OBTS NUMBER: 5301057790

. HOWEVER, AFTER SERVING A PERIOD OF IMPRISONMENT IN

(’ THE BALANCE OF THE SENTENCE SHALL BE SUSPENDED AND THE DEFENDANT SHALL BE PLACED ON

N PROBATION/COMMUNITY CONTROL FOR A PERIOD.OF UNDER SUPERVISION OF THE
: DEPARTMENT OF CORRECTIONS ACCORDING TO THE TERMS AND CONDITIONS OF . .
PROBATION/COMMUNITY CONTROL SET FORTH IN A SEPARATE ORDER ENTERED HEREIN.

IN THE EVENT THE DEFENDANT IS ORDERED TO SERVE ADDITIONAL SPLIT SENTENCES, ALL
INCARCERATION PORTIONS SHALL BE SATISFIED BEFORE THE DEFENDANT BEGINS SERVICE
OF THE SUPERVISION TERNMS.

SPECIAL PROVISIONS

BY APPROPRIATE NOTATIO“, THE FOI_.LOHINC PROVISIONS APPLY {dL%MﬁEQ RB&%SED:

: . BOOK PAGE o
MANDATORY/MINIMUM PROVISIONS: 3
JUL 25 2005 2
FIREARM S . RICHARD M. WEISS, CLERK
1T IS FURTHER ORDERED THAT THE THREE YEAR MINIMUY IMPRISONMENT PROVISIONS
OF SECTION 775.087(2), FLORIDA STATUTES, IS HEREFY-IMPOGER-FOR—YHE— © 0.
- SENTENCE SPECIFIED IN THIS COUNT. ]

DRUG TRAFFICKING . ' )
IT 1S FURTHER ORDERED THAT THE MANDATORY MINIMUM
IMPRISONMENT PROVISION OF SECTION 893.13(1), FLORIDA STATUTES, IS HEREBY
IMPOSED FOR THE SENTENCE SPECIFIED IN THIS COUNT.

CONTROLLED SUBSTANCE
WITHIN 1000 FEET OF SCHOOL . '
IT IS FURTHER ORDERED THAT THE THREE YEAR MINIMUM IMPRISONMENT
PROVISIONS OF SECTION 893.13(1) (E) (1), FLORIDA STATUTES, IS HEREBY
IMPOSED FOR THE SENTENCE SPECIFIED IN THIS COUNT.

. HABITUAL FELONY OFFENDER
. THE DEFENDANT IS ADJUDICATED A HABITUAL FELONY OFFENDER AND HAS BEEN
SENTENCED :TO AN EXTENDED TERM IN ACCORDANCE WITH THE PROVISIONS OF
" SECTION 775.084(4) (A), FLORIDA STATUTES. THE REQUISITE FINDINGS BY THE
COURT ARE SET FORTH IN A SEPARATE ORDER OR AS STATED ON THE RECORD IN
OPEN COURT. -

HABITUAL VIOLENT FELONY OFFENDER i
THE DEFENDANT IS ADJUDICATED A HABITUAL VIOLENT FELONY OFFENDER AND
HAS BEEN SENTENCED TO AN EXTENDED TERM IN ACCORDANCE WITH THE PROVISIONS
OF SECTION 775.084(4) (B), FLORIDA STATUTES. A MINIMUM TERM OF '
YEAR(S) MUST BE SERVED PRIOR TO RELEASE. THE REQUISITE FINDINGS OF THE
COURT ARE SET FORTH IN A SEPARATE ORDER OR AS STATED ON THE RECORD IN
OPEN COURT.

PRISON RELEASEE REOFFENDER . .
THE DEFENDANT IS ADJUDICATED AS A PRISON RELEASEE REOFFENDER AND HAS
BEEN SENTENCED IN ACCORDANCE WITH THE PROVISION OF SECTION 755,082,
FLORIDA STATUES. THE REQUISITE FINDINGS BY THE COURT ARE SET FORTH IN A
SEPARATE ORDER OR AS STATED ON THE RECORD IN OPEN COURT. :

PAGE 4 oF 6
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SAMUEL LEE GREEN 3 .
CASE NUMBER: CF04-004392~XX  OBTS NUMBER: 5301057790

FIREARM (10/20/LIFE) .
IT IS FURTHER ORDERED THAT THE MANDATORY MINIMNUM IMPRISONMENT
PROVISION OF SECTION 775.087(2); FLORIDA STATUTES, IS HEREBY IMPOSED FOR
THE SENTENCE SPECIFIED IN THIS couur.

LAW ENFORCEMENT PROTECTION ACT
IT IS FURTHER ORDERED THAT THE DEFENDANT SHALL SERVE .A MINIMUM OF
YEARS BEFORE RELEASE IN ACCORDANCE WITH SECTION 775.0823, FLORIDA STATUTES.

CAPITAL OFFENSE c
IT IS FURTHER ORDERED THAT THE DEFENDANT SHALL SERVE NO LESS THAN 25 YEARS @@ &
IN ACCORDANCE WITH THE PROVISIONS OF SECTION 775.082(1), FLORIDA STATUTES. § g
SHORT-BARRELED RIFLE, SHOTGUN, MACHINE GUN
IT IS FURTHER ORDERED THAT THE FIVE YEAR MINIMUM PROVISIONS OF SECTION
790.221(2), FLORIDA STATUTES, ARE HEREBY IMPOSED FOR THE SENTENCE - -
SPECIFIED IN THIS COUNT. = r@\

CONTINUING CRIMINAL ENTERPRISE .
IT IS FURTHER ORDERED THAT THE 25 YEAR MINIMUM SENTENCE PROVISIONS OF
SECTION 893.20, FLORIDA STATUTES, ARE HEREBY IMPOSED FOR THE SENTENCE
SPECIFIED IN THIS COUNT.

TAKING A LAW ENFORCEMENT OFFICER'S FIREARM
IT IS FURTHER ORDERED THAT THE THREE YEAR MANDATORY MINIMUM IMPRISONMENT
PROVISION OF SECTION 775.0857(1), FLORIDA STATUTES, IS HEREBY IHPOSED
FOR THE SENTENCE SPECIFIED IN THIS COUNT.

OTHER PROVISIONS:

RETENTION OF JURISDICTION
THE COURT RETAINS JURISDICTION OVER THE nsm«m.nr PURSUANT TO SECTION
947.16(3), FLORIDA STATUTES (1983).

JAIL CREDIT
X _ IT IS FURTHER ORDERED THAT THE DEFENDANT SHALL BE ALLOWED A TOTAL OF
"~ ._21. DAYS AS CREDIT FOR TIME INCARCERATED BEFORE IMPOSITION OF THIS SENTENCE.

CREDIT FOR TIME SERVED IN RESENTENCING AFTER VIOLATION OF PROBATION
OR COMMUNITY CONTROL

IT IS FURTHER ORDERED THAT THE DEFENDANT BE ALLOWED DAYS TIME
SERVED BETWEEN DATE OF ARREST AS A VIOLATOR FOLLOWING RELEASE FROM PRISON
TO THE DATE OF RESENTENCING. THE DEPARTMENT OF CORRECTIONS SHALL APPLY
ORIGINAL JAIL TIME CREDIT AND SHALL COMPUTE AND APPLY CREDIT FOR TIME
SERVED -AND UNFORFEITED GAIN TIME PREVIOUSLY AWARDED

ON CASE/COUNT . (OFFENSES COMMITTED BEFORE OCTOBER 1, 1989)
FILED AND RECORDED
BOOK PAGE
JUL 25 2009
RICHARD M. WEISS, CLERK
PAGE ~ or O BY ‘
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—————

Defendant’s Name SAMUEL LEE. GREEN

Case Number CF  04-004392-xX

0 POLK COUNTY JAIL (NO PROBATION) \/FLORIDA STATE PRISON

004

In the event the above sentence is to the Department of Corrections, the Sheriff of Polk County, Floridax
is hereby ordered and directed to deliver the defendant to the Department of Corrections, at the facility
designated by the Department, together with a copy of this judgment and sentence and any other
documents specified by Florida Statutes.

J9vd

The defendant in open Court was advised of bis/her right to. appcal ‘this sentence by filing a noticc of
appeal within thirty (30) days from this date, with the Clerk of this Court, and the defendant’s right to
the assistance of counsel in taking said appeal at the expense of the State, upon showing of indigence.

In imposing the above sentence, the Court further recommends:

DONE AND ORDERED, IN OPEN COURT, AT BARTOW, POLK COUNTY, FLORIDA.

FILED AND RECORDED |
7/14/05 BOOK______PAGE ‘

DATE : JUL 25 2005 DERNIS P. MALONEY JUDGE
| certity (hat 8 copy of this order .
has bet.: furnishzG ‘0 the State RICHARD M. wgigg, CLERK
Attorney and !;ha Defense Atiorney, BY
Page 6  of 6 Pages A Revised 2719104 _
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED.

IN THE DISTRICT COURT QF APPEAL

OF FLORIDA TN
SECOND DISTRICT
SAMUEL LEE GREEN, )
Appellant, ;
V. ; .Case No. 2D13-377
STATE OF FLORIDA, g
Appellee. );

Opinion filed May 22, 2013.

Appeal pursuant to Fia. R. App. P.
9.141(b)(2) from the Circuit Court for
Polk County; John Radabaugh and
Michael E. Raiden, Judges.

Samuel Lee Green, pro se.

PER CURIAM.

Affirmed. See State v. Roby, 246 So. 2d 566 (Fla. 1971); Lopez v. State,

833 So. 2d 283 (Fla. 5th DCA 2002); Roberts v. State, 813 So. 2d 1016 (Fla. 1st DCA
2002).

KELLY, VILLANTI, and LaROSE, JJ., Concur.
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1
i

| l: 4 OVIDED TO HAMILTON C.I. ON
-

o

FOR MAILING

b-66-13 IN THE DISTRICT COURT OF APPEAL
' FOR THE SECOND DISTRICT
STATE OF FLORIDA

SAMUEL LEE GREEN,
Appellant,

V. DCA CASE NO: 2D13-377

STATE OF FLORIDA,
Appellee.
/

CERTIFICATION OF A WRITTEN OPINION

COMES NOW, Appellant Samuel Lee Green, pro se; pursuant to Fla. R.
App. P. 9.330 ‘and 9.331, submits this Motion for Certification of 2 Written
Opinion in the above styled case and in support states the following:

1. This Appellant believes that a certified written opinion will provide a
legitimate basis for a Supreme Court review due to a conflict of the Florida

Supreme Court’s opinion in the cited case of Roby v. State, 246 So. 2d 566 (Fla.

1971), where the Supreme Court held that a person is guilty as a principle of a
crime if evidence establishes such guilt, contradicting and conflicting with the

Florida Supreme Court’s later opinion in the case of Rodriguez v. State, 602 So. 2d
1270 (Fla. 1997), where the Court held that if a person is charged under Fla.

Statute 775.087, despite being adjudicated guilty as a principle to a crime

involving the use of a firearm does not constitute a sentence reclassification or

enhancement where a Defendant was determined not to personally possess a

| 06



firearm.

The Court’s written opinion on how the Court is apprehending and -

interpreting Florida Supreme Court law in the case of Roby v. State in RE, 246 So.

2d 566 (Fla. 1971) to the facts of Appellant’s claim is needed in the interest of

justice due to Appellant’s whole claim is based on the case law of Rodriguez v.

State, 602 So. 2d 1270, 1272 (Fla. 1997). As it is a more recent opinion Appellant
expresses a belief his claim is of great public interest which will affect a great
many people and based on a reasoned and studied judgment due to where the
Florida Supreme Court held that a person is guilty as a principle and must be
punished as to what his co-perpretator did who possessed the firearm and the
Florida Supreme Court’s prior opinion 20 years later that established that the
principle participation of guilt does not allow a Court to sentence a person to a
higher reclassification or enhancement when that individual does not possess the

firearm and is charged with Fla. Statute 775.087, is a prima facie conflict of law.

Appellant respectfully requests this Court to provide certification of its
written opinion in the case. The Courts decision is of exceptional importance.

Date: & -4 - 13 Respectfully Submitted,

Coolu A

Samuel Lee Green, # 370562

107



CERTIFICATE OF SERVICE

I certify that I placed a copy of this Certification of a Written Opinion in the

hands of Hamilton Correctional Institution Annex officials for mailing to:

District Court of Appeal
Second District

1005 East Memorial Boulevard
Post Office Box 327

Lakeland, Florida 33801

On this 6™ day of June, 2013.

Office of the Attorney General
Criminal Appeals Division
Concourse Center 4

3507 E. Frontage Road, Suite 200
Tampa, Florida 336077013

800

Samuel Lee Green, # 370562
Hamilton Correctional Inst. - Annex
11419 S.W. County Road #249
Jasper, Florida 32052-3735
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PBOVIDED TO HAMILTON G.1. ON
FOR MAILING

L G-+

IN THE DISTRICT COURT OF APPEAL
FOR THE SECOND DISTRICT
STATE OF FLORIDA

SAMUEL LEE GREEN,
Appellant,

v. CASE NO: 2D 13-377
STATE OF FLORIDA,

Appellee.
/

CLARIFICATION

COMES NOW, Samuel Lee Green (Appellant) moves this Honorable Court

for Clarification of its decision dated May 22, 2013, in Appeal Case No. 2d 13-

377. Pursuant to Rule 9.330; 9.030; Fla. Const. Art. 1,2; and U.S. Const. Amend |

1.
As seen in the Denial Order as seen in Exhibit A, on May 22, 2013,
seemingly is rested on three (3) cited cases.

The one cited case of Roby v. State, 246 So0.2d 566 (Fla. 1971), (See Exhibit

B), is of interest of Appellant’s right to seek this court to clarify this case standing
denial as compared to the Appellant’s case standing of Rodriguez v. State, 602
So.2d 1270, 1272 (Fla. 1992) (See Exhibit C), as (Rodriguez, supra) is what

Appellant’s entire 3.800(A) Illegal Sentence Claim revolves around.




Appellant believes that there is a conflict of the two Florida Supreme Court

cases where (Roby, supra) does not override (Rodriguez, supra) because of the
“principle” fheory.

The District Court is being put on notice that there is a conflict in these two

cites and the Appellant claim facts are based on the law established in the latter

dated 1992 case ruling of [Rodriguez, supra).

In the interest of justice Appellant seeks a Clarification and opinion of its
denial where the cases cited by this Court dbes not show a specific opinion on how
this Court is. interpreting the deﬁial case .cite standing of (Roby, supra) to
Appellant’s claim.

Thus, if this Court does._not clarify this cite, the (Roby, supra) case cite is
contradicting (Rodriguez, supra) because in 1992 the Florida Supreme Céurt
rejected the Stéte trying to use the “principle” theory of gﬁilt to “enhance or
reclassify” a Defendant’s sentence as long as the firearm Was not in the Appellant’s
actual possession regardless if a Co-Defendant was the actual holder.

Appellant asks this Court for clarification please. To distinguish the two
rulings as applied to Appellant’s claim.

Respectfully Submitted,

/sl SVL//«/K‘/‘/

Samuel Lee Green #370562




CERTIFICATE OF SERVICE

I certify that I placed a copy of this Motion for Clarification in the |

hands of Hamilton Correctional Institution-Annex officials for mailing' to:

District Court of Appeal Office of the Attorney General
Second District Criminal Appeals Division
1005 East Memorial Boulevard Concourse Center 4

3507 E. Frontage Road, Suite 200

Lakeland, Florida 33801 ‘
’ Tampa, Florida 33607-7013

+
On this _Qﬂ: day of;i\wé ,2013
/s/ -
Samuel Lee Green #370562
Hamilton Correctional Inst. - Annex
11419 S.W. County Road #249
Jasper, Florida 32052-3735
3
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED.

IN THE DISTRICT COURT OF APPEAL
OF FLORIDA

" SECOND DISTRICT
SAMUEL LEE GREEN,
Appellant,

V. Case No. 2D13-377

STATE OF FLORIDA,

Appellee.

e g N N P R

Opinion filed May 22, 20}13.

Appeal pursuant to Fla. R, App. P.
9.141(b)(2) from the Circuit Court for
Polk County; John Radabaugh and
Michael E. Raiden, Judges.

Samuel Lee Green, pro se.

PER CURIAM.

Affirmed. See State v. Roby, 246 So. 2d 566 (Fla. 1971); Lopez v. State,

833 So. 2d 283 (Fla. 5th DCA 2002); Roberts v. State, 813 So. 2d 1016 (Fla. 1st DCA
2002). ”

KELLY, VILLANTI, and LaROSE, JJ., Concur.




EXHIBIT B




: 1\246'36.211 566 >
.[Supreme Court of Florida. .
STATE of Florida, Petitioner, v W

v, 5—&'6\{’;"
AT e

Arthur Lee ROBY, Respondent. @}

No. 39434, ov /(» o 5&’ {
March 10, 1971. W *“\;,
Rehearing Denied April 26, 1971. o 4}’

Defendant was convicted in the Circuit Court, Hillsborou County,
‘Roger D. Flynn, J., of murder in the second degree, and he appealed. The
District Court of Appeal, 229 So.2d 604, reversed and remanded for new trial,
and certiorari was granted. The Supreme Court, Hodges, Circuit Judge, held
hat refusal to give aiding and abetting instruction was erroneous insofar as
he State was concerned where evidence would support finding that
Yefendant was principal in shoofing of homicide victim but such refusal was
not reversible error as to defendant, who coutd only benefit by its absence.
Decision of District Court of Appeal quashed and judgment of trial
gourt reinstated.

Carlton, J., dissented.
\}Vest Headnotes
(1] Homicide K 1179
203 ----
2031X Evidence
203IX(G) Weight and. Sufficiency
203k1176 Commission of or Participation in Act by Accused;

identity

| 203k1179 Altercation or Attack by Several.

\ (Formerly 203k234(4))

Evidence, including evidence that although a total of between two

nd seven shots were fired by three defendants at homicide victim only one
.22 caliber slug from pistol of codefendant was taken from victim's body and
that no one saw projectile from defendant's gun hit victim, was insufficient to
sustain conviction of defendant on substantive charge of murder in the second

egree.
121 Criminal Law K 59(5)
110 ---
110VI| Parties to Offenses
110k59 Principals, Aiders, Abettors, and Accomplices in General
110k59(5) Aiding, Abetting, or Other Participation in Offense. -
A person who is charged in an indictment or information with
commission of a crime may be convicted on proof that he aided or abetted in

=
=

e commission of such crime, F.S.A. §776.011.
B Indictment and Information K 171
210 ---
210XH Issues Proof, and Variance
210k170 Variance Between Allegations and Proof
210k171 In General.
Generally, a defendant is entitied to have charge against him proved
ibstantially as alleged in the indictment or information and cannot be
rosecuted for one offense and convicted and sentenced for another.
4] Criminal Law K 61.1
110 ----
110VII Parties to Offenses
110k61 Principals in First Degree
110k61.1 In General.
| (Formerly 110k61)

A person is a principal in the first degree whether he actually
commits the crime or merely aids, abets or procures its commission, and it is
immaterial whether the indictment or information alleges that the defendant
committed the crime or was merely aiding or abetting in its commission, so
lohg as the proof establishes that he is guilty of one of the acts denounced by
statute. F.S.A. §776.011.

(5] Homicide K 1466
i 203 -
1 203XI! Instructions

|

—_—0 0

203X1i(D) Parties

203k1466 Aiding, Abetting, or Other Participation in Offense.
' (Formerly 203k305)

[See headnote text below]
_ Criminal Law K 1173.5
" 110 -

$10XXIV Review

110XXIV(Q) Harmless and Reversible Error

110k1173 Failure or Refusal to Give: instructions

110k1173.5 Errors Favorable to Accused.

(Formerly 203k341)
- Refusal to give aiding and abetting instruction, in homicide
prosecution, was erroneous ‘insofar as the State was concerned where
evidence would support finding that defendant was principal in shooting of
victim but such refusal was not reversible error as to defendant, who could
only benefit by its absence.

Robert L. Shevin, Atty. Gen., and Michael n. Kavouklis, Asst. Atty.
Gen., for petitioner.

John W. Boult, of Fowler, White, Gillen, Hunkey & Kinney, Tampa,
for respondent.

HODGES, Circuit Judge.

The decision in the case of Roby v. State of Florida, 229 So.2d,
604, is reviewed here on certiorari to the Second District Court of Appeal,
pursuant to Article V, Section 4, of the Florida Constitution, F.S. A and Rule
4.5(c) of the Florida Appellate Rules, 32 F.S.A.

The respondent, Arthur Lee Roby, and two other. defendants
William Henry Johnson, Jr., and Ernest Williams, were jointly charged with the
substantive crime of 1st degree murder of one Frank Cutler, deceased, the
indictment alleging in the usual language that the three defendants unlawfully
effected the death of the victim by shooting him with a pistol.

At the conclusion of a trial lasting five days, the jury acquitted the
defendant Johnson, but returned verdicts of guilty of murder in the 2nd degree
against the defendant, Ernest Williams, and the respondent, Arthur Lee Roby.
After entry of judgment of conviction, both defendants were sentenced by the
trial court to be confined at hard labor for twenty years.

The trial court's judgment of conviction of the. respondent Roby was
reversed on appeal by the District Court's cited opinion, which certiorari lays -
open to legal scrutiny to determine whether or not it conflicts with decisive law
as enunciated in reported opinions of the Supreme Court or other District
Courts of Appeal. '

From the Court's review of the entire record in the case, permitted in
such proceedings, James v. Keene, Fla., 133 So.2d 297, we believe that the
facts, as stated in the decision which is the subject of our judicial inquiry,
perhaps sufficiently present the legal issues upon which our conclusions
hinge. However, for reference accommodation and immediate perspective
relief of the legal questions presented, we shall briefly restate the pertinent
facts'as we
have gleaned them from the extremely lengthy transcript of evidence, much of
which was understandably befuddled and confused because of the nature of
the melee out of which the killing took place and which was made more
nebulous because the actions of those involved in the tumult were so rash,
precipitative and intermingled and their sequence of such rapidity that it is
impossible to completely separate .and narrate them as to exact time or
location in the barroom.

The evidence does reveal that in Tampa, Florida, at 1024 Central
Avenue, there was located a drinking establishment known as the Pyramid
Lounge, comprised of a rectangular room running east and west of about 20
75 and divided into an east side area, containing about nine tables with
chairs, known as the 'Ace Lounge', and a west side portion, where a semi-
circular bar and stools were situate, called the 'Pyramid .Bar'. Back to back
open booths ran the entire length of the room on the north side.

On the evening of February 4, 1968, somewhere near 11:30 P.M.,
the three named defendants and one Robbie Maiva Robinson, who had
entered the spot with them at about 9:30 P.M., were in the 'Pyramid Bar' area

\ U
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of the establishment seated at a booth.

The place was crowded with patrons and noisy.

One James L. Hogan, 19, came into the room with one Margaret
Hunt and a person named Romae Lee Rucker, and this trio had gone to the
‘Ace Lounge' portion of the premises near the bar. An argument ensued
between Hogan and the said Robbie Robinson, who had come over to the
vicinity of Hogan and his companions and accused Hogan of referring to her
as a member of the demimonde, but not in those exact words. The
defendant, William Henry Johnson, Jr., following Robinsan, loudly reaffirmed
the accusation against Hogan and attempted to hit Hogan but the blow was
deflected by Rucker. At this point the decedent, Frank Cutler, interjected
himself into the argument and for a fleeting moment, at least, restrained
Hohnson and Hogan from becoming unalterably involved in that altercation by
taking Hogan with him toward the eastern portion of the 'Pyramid Bar',

The smoldering residuals of this noisy wrangle swiftly drifted to that
part of the establishment now occupied by Hogan and Cutler and broke out
nto a new fiery fracas between Johnson and Hogan, as the former angrily and
persistently voiced his resentment to the alleged slur on Robbie Robinson,
whom he claimed to be his sister. This confrontation became the incipient
cause of the tragedy in this case as the respondent Roby and the doomed
Cutler, again interceding for his close friend Hogan, almost immediately
became antagonistic participants in a violent dispute which deteriorated at
bnce into physical combat, it not being clear who struck the first blow.

The final struggle carried the combatants a short distance toward
he rear of the barroom to a point a few feet farther east of the bar. The
lefendant Williams followed in close pursuit and William Henry Johnson, Jr.,
also maneuvered in toward the center of the fury.

After stating at one point to Cutler that he would kil him, the
espondent Roby began firing his .25 caliber pistol at Cutler at the same time
:Lat codefendant Williams was shooting at the victim with his .22 caliber pistol.
here was testimony that the defendant Johnson also discharged his .22
aliber pistol in the direction at Cutler. ,

Cutler slumped and fell mortally wounded with two slugs in his
bdomen, after stating, according to witnesses, ‘it doesn't make sense', his
terminal utterance on earth. Some witnesses, including Roby, stated that
utler held a chair raised over his head in a threatening manner when, or
hortly before, the pistols began to bark, and testimony was also admitted that
e was a mean and dangerous man, having .

nce broken a man's back by kicking him in a fight in front of the Pyramid
ounge.
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A rather enthusiastic general exodus from the building followed the
hooting. Near the lead of the evacuation was a group composed of the three
rmed defendants and the one whose remonstrance at indignity had lighted
the explosion fuse to begin with, Robbie Robinson. She had been in the rest
room at the time of the actual shooting, but said at the trial in describing her

ithdrawal with the defendants: 'We all run automatically together. She
further testified at the trial as follows:
'Well, Roby wanted to keep saying that he had shot the boy, and they wanted
0 keep telling him not to say that until he found out what was going on, and
they say with all that shooting in there any one of them could have done it
And she reiterated later, upon questioning, that both Johnson and
Williams had said that any one of the three defendants could have shot Cutler.
When cross-examined at the trial, respondent Roby said:
fltold Robbie Robinson | thought | had shot at him. | shot a boy in the bar.'

Immediately thereafter and at all times since, he has been emphatic
stating that he shot 'at' the deceased rather than that he shot him in fact.
No witness testified that a projectile from Royby's weapon hit Cutler.

The autopsy report revealed that two slugs were found in the
ctim's body and a pathologist testified that the cause of death was the
bmbined effect of two gunshot wounds in the abdomen. '

Only one .22 caliber slug was placed in evidence. Another slug of
sputed caliber was allegedly taken from Cutler's body but this slug and
estimony relating to it were not admitted.

At the conclusion of the testimony, the trial court refused to submit
0 the jury, orally or in written form, the following instruction requested by the
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‘because the evidence plainly shows that he was present, aiding and

State and to which the respondent objected:

'When two or more persons combine together to commit an unlawful act, each
is criminally responsible for the acts of his associates committed in
furtherance or prosecution of the common design; and if two or more persons
combine to do an unlawful act, and in the prosecution of the common object;
an unlawful homicide results, all are alike criminally responsible for the
probable consequences that may arise from the perpetration of the unlawful
act they set out to accomplish; the immediate injury from which death ensues
is considered as proceeding from all who are present aiding and abetting the
injury done, and the actual perpetrator is considered as the agent of his
associates. His act is theirs as well as his own and all are equalty guilty."

The trial court, counsel for the State and defense counsel had
engaged in some discussion relative to a ‘conspiracy charge’, but obviously
the Court was referring to the quoted aiding and abetting charge which was
declined.

The District Court of Appeal concluded, in a divisive opinion of two
to one, that the evidence was inadequate to support a valid finding on the
substantive charge that the respondent Roby caused the death of the
deceased. It also held that the failure of the trial court to instruct the jury as to
provisions of Section 776.011, Florida Statutes, F.S.A., which makes a person
a principal in the first degree whether he actually commits the crime or is
present aiding, abetting, counseling, hiring or otherwise procuring such
offense to be committed, rendered the verdict invalid on this.theory.

The Court also further decided that the refusal to grant the quoted
instruction, as requested by the State and objected to by o
the respondent, was plainly within the discretion of the trial judge, since it was
not clear whether the case dealt with 'conspiracy' or ‘aiding and abetting'.

The contention here of the petitioner, State of Florida, based upon
conflict of decision, has a dual aspect.

First, it is urged that the evidence at the trial was, indeed, sufficient to support

the verdict of the jury on the substantive charge against Roby, under the

decision of this Court, and Second, that in any event, respondent's-conviction
should be sustained, under Section 776.011, Florida Statutes (F.S.A),
abetting
the commission of the offense and that a jury instruction on aiding and
abetting was not necessary to sustain the conviction under the controlling
reported case law of this court as well as that of other district courts of appeal.

While the question involved in the first point may appear to be a
close one, in view of the respondent's own' quoted statements immediately
after the shooting and at the trial, we are convinced that the District Court of
Appeal was correct in that portion of its decision which held that the facts
proved at the trial were legally insufficient to support conviction on -the
substantive charge. In our opinion, no conflict exists between their decision
on this point and the decisions of this Court of any other District Appellate

.Coud on this question.

[1] The proof, under the evidence admitted, was that two gunshot
wounds caused the death of Cutler; that a total of between two and seven
shots were fired by the three defendants at Cutler: that only one .22 caliber
slug from the pisto! of defendant Williams was taken from Cutler's body; and
that no one saw a projectile from Roby's gun hit Cutler. Itis obvious that one
reasonable hypothesis, based upon these facts, is that no projectile from
respondent Roby's pistol found its mark. This places a finding- that Roby's
action directly caused the homicide in the realm of speculation and'suspicion
which, however strong, is never sufficient to nullify a reasonable doubt and
support a criminal conviction. The burden of proof of connecting the death to
Roby's pistol was not met. Driggers v. State, Fla., 164 So0.2d 200 Davis v.
State, Fla., 90-S0.2d 629,

. The authorities cited-by respondent, including Land v. State, Fla,,
156 So.2d 8; Coachman v. State, Fla.App., 114 So.2d 189: Hopper v. State,
Fla., 54 So.2d 165; Tongay v. State, Fla., 79 So0.2d 673, and Bellamy v.
State, 56 Fla. 43, 47 So. 868, are distinguishable, as to factual complex, from
the case under consideration, and because of the distinctions are not
controlling.

We must depart from the ruling of the District Court, however, on the
second contention of the petitioner because it is incompatible with .the -
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acisions of this Court and other Appellate Courts of this State.

[2] Abundant proof that the respondent Roby was present aiding
‘and abetting in the commission of the offense was adduced at the trial. The
gvidence was fully sufficient, as a matter of law, to sustain such a charge, and
it is now well established in Florida that a person who is charged in an
indictment or information with commission of a crime may be convicted upon
proof that he alded or abetted in the commission of such crime, under- Section
176.011, Florida Statutes, F.S.A., which enacted the recognized precept into
tatutory law. » S
The rule was first recognized, albeit, perhaps, in obiter dictum, by
this Court in the year 1893 in Albritton v. State, 32 Fla. 358, 13 So. 955. It
was followed in many other decisions, among them, Green v. State, 40 Fla.
191, 23 So. 851 (1898); Myers v. State, 43 Fla. 500, 31 So. 275; Pope v.
State, 84 Fla. 428, 94 So. 865; Brown v. State, 82 Fla. 306, 89 So. 873;
Jimenez v. State, 158 Fla. 719, 30 So.2d 292; Chaudoin v. State, Fla.App.,
18 S0.2d 569 and Newman v. State (Fla.) 196 So.2d 897 (See also Sons v.
tate, Fla.App., 99 So.2d 888, cert. den. 357 U.S. 910, 78 S.Ct. 1157, 2
Ed.2d 1160), to finally establish it as law in the criminal jurisprudence of
lorida.
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In Jacobs v. State, 184 So.2d 711, it was held by the First District
ourt of Appeal that one may be charged with aiding, abetting or procuring
ne commission of a criminal offense and may be convicted upon proof
stablishing the actual commission of the offense by him, and vice versa.

[3] in that case the defendant, who was charged with a substantive
ffense, conceded that the aiding and abetting statute (F.S. Sec. 776.011,
.5.A.) makes an aider and abetter a principal equally guilty as the person
ho actually perpetrates the crime but contended that the State had the duty
f charging him as an aider and abetter in the information filed against him,
bncluding that he could not be found guilty of aiding and abetting on the
ubstantive charge contained in the information. His contention, of course,
as based upon the general rule that a defendant is entitled to have the
harge against him proved substantially as afleged in the indictment or
information and cannot be- prosecuted for one offense and convicted and
entenced for another.

In clearly rejecting this contention and affirming the judgment of
onviction, the Court, in Jacobs, quoting from the Albritton case, said:

* * Under the indictment before us, charging Andrew Albritton with the
ommission of the felony, and Henry Albritton as being present, aiding,
petting, and procuring the commission of the offense, both of them could
ave been convicted on a state of facts showing that Henry committed the
ffense, and Andrew was present, aiding, abetting, and procuring the
pmmission thereof. The offense charged against all of them is the same. **
Under this indictment, * * * the named defendants are indicted as
incipals,--Andrew in the first degree, and Henry * * * in the second degree. *
" The punishment prescribed for principals in the first and second degrees is
fe same under our law.'

The Court then stated:

(ne may be charged in an information or indictment with aiding, abetting, or
procuring the commission of a criminal offense, but if the proof establishes
that he actually committed the offense, a verdict finding him guilty as charged
will be sustained. Conversely, It would follow that if an information, such as
the one filed in the case sub judice, charges a defendant with the commission
of a criminal offense, and the proof establishes only that he was feloniously
esent, aiding, and abetting in the commission of the crime, a verdict of quilty
5 charged should be sustained.” (ltalficizing ours)

{4] Under our statute, therefore, a person is a principal in the first
degree whether he actually commits the crime or merely aids, abets or
procures its commission, and it is immaterial whether the indictment or
i
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ormation alleges that the defendant committed the crime or was merely
iding or abetting in its commission, so long as the proof establishes that he

W
48 Fla. 500, 31 So. 275; Pope v. State, 84 Fla. 428, 94 So. 865.

The underlying reason, to which the rule, as enunciated in the cited
ases from Albritton to the present time, is obviously pegged, is that the
provisions of the statute, proscribing acts of aiding, abetting, counseling, hiring

(%)

as guiity of one of the acts denounced by the statute. See Myers v. State, |

and procuring of criminal offenses, must be read into the formal charges
against persons accused of crime, and that they coalesce with and become a
part of the indictment or information alleging substantive offenses.

The majority opinion of the District Court of Appeal demonstrates
some confusion in its statement relative to ‘conspiracy’, probably induced by

its mention by the trial court and counsel in connection with jury instructions.

It appears to be crystal clear that the substantive crime of
conspiracy, an offense entirely separate and distinct, and governed by a
different statute, from the substantive crime with which the respondent Roby
was charged, has no relevancy in this case. Blackburn v. State, Fla., 83
So0.2d 694, cert. denied, 350 U.S. 987, 76 S.Ct. 473, 100 L.Ed. 854.

We believe it is also free from doubt that the instruction requested
by the State, although not as artfully or precisely drawn as it might have been,
nevertheless embraced a proper statement of the law bearing ,updn the facts
of the case. o

[5] The learned trial judge's refusal to give the instruction, upon
objection of the respondent, while erroneous insofar as the State was
concerned, was not reversible error as to the respondent Roby, who could
only benefit by its absence. The minority opinion of the District Court of
Appeal, we think, was eminently correct on this phase of the case.

In view of the foregoing, the decision of the District Court of Appeal

is quashed and the judgment and sentence of the trial court reinstated.:
ROBERTS, C.J., and ERVIN and DREW (Retired), JJ., concur.
CARLTON, J., dissents.
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602 So0.2d 1270

|17 Fla. L. Weekly S379 v

-|Suprems Court of Florida. D 1
STATE of Florida, Petiioner, -+ (7" -

V. Lt

Anibal RODRIGUEZ, Respondent.

No. 77858.

July 2,1992.

Following affirmance, 528 So.2d 1373, of conviction for attempted

first-degree murder, defendant sought postconviction relief. The Circuit Court

for Dade County, Fredricka G. Smith, J., found that sentencing enhancement

affirmed and certified question of great public importance. The Supreme
Court, Overton, J., held that felony defendant's sentence could not be
enhanced based on "use" of weapon, absent evidence of his personal
possession of weapon during commission of felony.

Certified question answered; District Court decision approved.
West Headnotes

1 Sentencing and Punishment K 79

350H -~

350HI Punishment in General

350HI(D) Factors Related to Offense

350Hk76 Weapons :

350Hk79 Possession and Carrying.

| (Formerly 110k1208.6(2))

| ~ When defendant is charged with felony involving the "use" of a
weapon, his or her sentence cannot be enhanced without evidence
establishing that defendant had personal possession of the weapon during the
commission of the felony. West's F.S.A. § 775.087(1). :

(2] Sentencing and Punishment K 81

350H ---- _

350H1 Punishment in General

350HI(D) Factors Related to Offense

350Hk76 Weapons

350Hk81 Accomplices and Co-Participants.

(Formerly 110k1208.6(2))

Defendant's sentence for attempted first-degree murder could not
be enhanced on basis of codefendant's possession of rifle during commission
of the crime. West's F.S.A. § 775.087(1).

Robert A. Butterworth, Atty. Gen., and Jorge Espinosa and Michael
J. Neimand, Asst. Attys. Gen., Miami, for petitioner.

Bennet H. Brummer, Public Defender and Michel Ociacovski Weisz,
$p. Asst. Public Defender, Eleventh Judicial Circuit, Miami, for respondent.
OVERTON, Justice. '

We have for review State v. Rodriguez, 582 So.2d 1189 (Fla. 3d
DCA 1991), in which the Third District Court of Appeal certified the following
duestion as being of great public importance:

Does the enhancement provision of subsection 775.087(1), Florida Statutes
(1983), extend to persons who do not actually possess the weapon but who
dommit an overt act in furtherance of its use by a coperpetrator?

‘Q Id. at 1191.
W‘

We have jurisdiction (FN1) and answer the guestion in_ the
“regative, finding, in accordance with the district court decision, that section

the action of a codefendant.

The relevant facts reflect that Rodriguez was charged with an
attempt to commit murder in the first degree upon allegations that he and his
codefendant fired a deadly weapon at Officer Kenneth Nelson, in violation of
sections 782.04(1), 777.04(1), and 775.087, Florida Statutes (1983).
evidence established that, when the police attempted to pull over Rodriguez's
vehicle, he fled at high speed. During the chase, a passenger in Rodriguez's
car picked up a rifie and began shooting-at the pursuing officers. Rodriguez
and his codefendant were apprehended and charged by information as
previously noted. Rodriguez was convicted of attempted first-degree murder.

His sentence was enhanced on the grounds that he "used" the firearm in the
commission of this offense. The issue in this proceeding is the enhancemen

was illegal. State appealed. The District Court of Appeal, 582 So.2d 1189,.

| Rodriguez did not have pe

775.087(1) does not, by its terms, allow for vicarious enhancement because of

The’

of the sentence under section 775.087(1), which reads as follows;
' (1) Unless otherwise provided by law, whenever a person it

charged with a felony, except a felony in which the use of a weapon or firearn

is an essential element, and during the commission of such felony the
defendant carries, displays, uses, threatens, or attempts to use any weapor
or firearm, or during the commission of such felony the defendant commits ar
aggravated battery, the felony for which the person is charged shall be
reclassified as follows:

(a) In the case of a felony of the first degree, to a life felony.

(b) In the case of a felony of the second degree, to a felony of the
first degree. .
{c) In the case of a felony of the third degree, to a:felony of the
second degree.

§ 775.087(1), Fla.Stat. (1983) (emphasis added). In this instance
both parties agree that the reclassified sentence would be a life sentence.

Rodriguez filed a motion for postconviction relief, asserting that he
was improperly sentenced because of application of the enhancement
provision. The trial- court granted relief, finding that “the firearm described ir
the information as that used ' '
during the commission of the attempted murder was_at no_time carried,
displayed, used, or attempted to be used by this Defendagt” The trial courf’¥
concluded  that Rodriguez was improperly sentenced .under a"lﬂif’e;fgjgn,yV
standard and directed that he be resenfenced for attempted first-degree
murder under sections 782.04(1) and 777.04. '

On appeal, the Third District Court of Appeal affirmed, noting that it
had "previously ruled that 'the enhancement provisions of section 775.087(1)
... require that the defendant personally possess the weapon during the
commission of the crime involvgd.'* Rodriguez, 582 So.2d at 1190 (quoting
Postell v. State, 383 So.2d 1159, 1162 (Fla. 3d DCA 1980)). See also
Willingham v. State, 541 So.2d 1240 (Fla. 2d DCA), review denied, 548
S0.2d 663 (Fla.1989); Ngai v. State, 556 So.2d 1130 (Fla. 3d DCA 1989).

[1] [2] The State argues that this case should be controlled by
Menendez v. State, 521 So.2d 210 (Fla. 1st DCA 1988). In Menendez, the
defendant was convicted of trafficking in cocaine and was found to have
personally possessed the weapon during the commission of the felony. Both
the trial court and the district court in this proceeding held that Menendez was
distinguishable. We agree that Menendgz should not apply because the
factual circumstances are distinguishable. me_amm”
charged with a felony involving the "use" of a weapon, his or_her. sentence
cannot be enhanced under section 775.087(1) without evidence establishing:
that the defendant had personal possession of the weapon during the§
commission of the felony. in this case, the evidence: plainly establishes that
ssian of the rifle during the commissian -
of the felony.{ We reject the State's contention that Rodriquez's sentence
should be enhanced on the theory of constructive or vicarious possession”

based on the conduct of the codefendant.
© _We hold that -the statute_in tgis instance does not allow that

construction or interpretation. See Postell; Wilingham; Ngai. Interestingly,

Lan

c

Rodriguez's sentence could have been enhanced under the statute if the

State had charged him with the commission of a felony while carrying the
pistol that was found on his person after the chase. The failure of the State to
properly charge Rodriguez precludes it from enhancing his sentence under
the carrying portion of the statute.

For the reasons expressed, we answer the question in the negative
and approve the decision of the district court.

Itis so ordered.

BARKETT, C.J., and McDONALD, SHAW, GRIMES, KOGAN and
HARDING, JJ., concur. ’

(FN1.) Art. V, § 3(b)(4), Fla. Const.
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. ++ PBOVIDED TO HAMILTON C.J. ON
| , FOR MAILING
e-6-)%
?5@;/» IN THE DISTRICT COURT OF APPEAL

FOR THE SECOND DISTRICT
STATE OF FLORIDA

|

SAMUEL LEE GREEN,
Appellant,

V. : - CASE NO: 2D13-377
C.C.JUDGE: KELLY/
VILLANTY/
STATE OF FLORIDA, LA ROSE/
Appellee. J.J.

REHEARING

COMES NOW Samuel Lee Green, (Appellant) moves this Honorable Court
for Rehearing of its decision dated May 22, 2013, in Appeal Case No. 2D13-377,
pursuant to Rule 9.330; 9.030; Fla. Const. Art. 1,2; 1,9; and U.S. Const. Amend 1.

On May 22, 2013, this Court entered a denial order of Appellant’s 3.800(a)
Illegal Sentence Appeal in favor of the 10™ Judicial Courts Judges John Radabaugh
and Michael E. Raiden.

As seen in the denial order as seen in Exhibit A on May 22, 2013, seemingly
is rested on three (3) cited cases as to:

Roby v. State, 246 So. 2d 566 (Fla. 1971) (Exhibit B)

Lopez v. State, 833 So. 2d 283 (Fla. 5" DCA 2002) (Exhibit C)

; Roberts v. State, 813 So. 2d 1016 (Fla. 1¥ DCA 2002) (Exhibit D)

Appellant fespectfully asks this Court to reconsider its denial where this

| L




Court has wholly overlooked and misappvlied the Florida Supreme Courts case law

to Appellant’s argument.
This Court overlooked that Appellant based his entire argument on a

sentencing error that was undistinguishable from the supporting case of Florida

Supreme Court’s [Rodriguez v. State, 602 So. 2d 1270, 1272 (Fla. 1992) (Exhibit
E)].

This Court overlooked that Appellant did not argue his conviction was
illegal he argued that his [Sentence] was illegal because as seen in (Rodriguez,
supra) the law of Florida Statute 777.011 “Principle in ‘the First Degree” does not

allow a Defendant’s sentence to be reclassified or enhanced from Second Degree

to First Degree sentencing where the firearm was not determined to be in the actual
possession of the Appellant, because the Florida Supreme Court rejected the
State’s contention that Rodriguez’s sentence [not conviction] could be enhanced on
a theory of constructive or vicarious possession based on the conduct of the or [a]
Co-Defendant. [Law]

Appellant clearly showed that his facts are undistinguishable from

established Florida Supreme Court case of (Rodriguez, supra) and that established

Florida Supreme Court Jaw shows that a Defendant’s [Green’s] sentence can not be
enhanced to a life sentence, where only a 15 year sentence could have been given,

with the P.R.R. its still a 15 year mandatory sentence. (See Exhibit E)
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The denial case of (Roby. Supra) is not supportive of ‘the Appellant

argument to warrant denial because the [1971] opinion in (Roby, supra) compared

to the [1992] opinion in (Rodriguez, supra), are two contrary holdings by the

Florida Supreme Court and thus a conclusion of denial can not be given because
this Court obviously did not interpret the argument of Appellant’s sentence. (Roby,
supra) does not speak of any sentence, or Florida Statute 775.087. This case is and
has been obviously misapplied because (Roby, supra) speaks of a defendant being
charged and found guilty as a principle and does not speak of Appellant’s claim of
illegal sentencing; (See Exhibit B)

Therefore, Appellant seeks a reversal on this denial because the denial case
cites do not established any law that denies Appellant relief sought on his
sentencing. The facts of Appellant are overlooked because the District Court
should have clearly seen fhat:

1. Appellant (Green was clearly charged with 775.087, in a crime
involving the use of a weapon [Robbery with a Firearm]) (See
Exhibit F).

2. Appellant (Green was clearly determined not to carry a firearm in
the robbery by the jury) (See Exhibit G).

3. Appellant (Green was clearly given a 1% Degree Life Sentence
adjudicated [guilty of Robbery with a Firearm as a principle]) (See
Exhibit H).




These (3) three facts are undistinguishable from (Rodriguez, supra, See

Exhibit E) that this Court overlooked and as a result Rodriguéz was sentenced to a
Second Degree Felony despite being a [Principle] because the firearm was not in
his actual possession.

Appellant, asks this Court to review the law and facts and to reverse this
decision because if not a substantial injustice has occurred and it is the

responsibility of this Court to correct a manifest injustice. (State v. McBride, 848

So. 2d 287, 291-92 (Fla. 2003).

Respectfully Submitted,

A

Samuel Lee Green, DC #370562

CERTIFICATE OF SERVICE

I certify that I placed a copy of this Rehearing in the hands of Hamilton

Correctional Institution Annex officials for mailing to:

District Court of Appeal Office of the Attorney General
Second District Criminal Appeals Division

1005 East Memorial Boulevard Concourse Center 4

Post Office Box 327 3507 E. Frontage Road, Suite 200
Lakeland, Florida 33801 Tampa, Florida 336077013

On this ._f!fiday of June, 2013. | g%/ A)\/\/\/‘

Samuel Lee Green, DC #370562
Hamilton Correctional Inst. - Annex
11419 S.W. County Road #249
Jasper, Florida 32052-3735
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED.

IN THE DISTRICT COURT OF APPEAL
OF FLORIDA
SECOND DISTRICT
SAMUEL LEE GREEN,
Appellant,
V. Case No. 2D13-377
STATE OF FLORIDA,

Appellee.

N N Nt N Nt et N e s et

Opinion filed May 22, 2013.

Appeal pursuant to Fla. R. App. P.
9.141(b)(2) from the Circuit Court for
Polk County; John Radabaugh and
Michael E. Raiden, Judges.

Samuel Lee Green, pro se.

PER CURIAM.

Affirmed. See State v. Roby, 246 So. 2d 566 (Fla. 1971); Lopez v. State,

833 So. 2d 283 (Fla. 5th DCA 2002); Roberts v. State, 813 So. 2d 1016 (Fla. 1st DCA

2002).

KELLY, VILLANTI, and LaROSE, JJ., Concur.
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246 Su.2d.566 o

. Supreme Court of Florida. A
. STATE of Florida, Petitioner, oo

E V. ",7 L > ,"‘\i}'» ’
! Arthur Lee ROBY, Respondent. e

" No. 39434, SRANTE

i March 10, 1971.
Rehearing Denied April 26, 1971.

Defendant was convicted in the Circuit Court, Hillsborough County,
Roger D. Flynn, J., of murder in the second degree, and he appealed. The
District Court of Appeal, 229 So.2d 604, reversed and remanded for new trial,
and certiorari was granted. The Supreme Court, Hodges, Circuit Judge, held
that refusal to give aiding and abetting instruction was erroneous insofar as
the State was concerned where evidence would support finding that
defendant was principal in shooting of homicide victim but such refusal was
: not reversible error as to defendant, who could only benefit by its absence.
Decision of District Court of Appeal quashed and judgment of trial
« court reinstated.

Carlton, J., dissented.
West Headnotes
{1] Homicide K 1179

203 -

2031X Evidence
: 203IX(G) Weight and Sufficiency
! 203k1176 Commission of or Participation in Act by Accused;
- |dentity

203k1179 Altercation or Attack by Several.
? (Formerly 203k234(4)) '
Evidence, including evidence that although a total of between two
" and seven shots were fired by three defendants at homicide victim only one
.22 caliber slug from pistol of codefendant was taken from victim's body and
. that no one saw projectile from defendant's gun hit victim, was insufficient to
: sustain conviction of defendant on substantive charge of murder in the second
| degree,
' 2] Criminal Law K 59(5)
‘ 110 -
110Vl Parties to Offenses
110k59 Principals, Aiders, Abettors, and Accomplices in General
110k59(5) Aiding, Abetting, or Other Participation in Offense.
: A person who is charged in an indictment or information with
| commission of a crime may be convicted on proof that he aided or abetted in
the commission of such crime. F.S.A. § 776.011.
3] Indictment and Information K 171

210 -
- 210X Issues, Proof, and Variance
b 210k170 Variance Between Allegations and Proof
5 210k171 In General.

|

! Generally, a defendant is entitled to have charge against him proved
| substantially as alleged in the indictment or information and cannot be
' prosecuted for one offense and convicted and sentenced for another.
' (4] Criminal Law K 61.1
110 -
’ 110VI! Parties to Offenses

110k61 Principals in First Degree
, 110k61.1 In General.
| (Formerly 110k61)
| A person is a principal in the first degree whether he actually
}commits the crime or merely aids, abets or procures its commission, and it is
limmaterial whether the indictment or information alleges that the defendant
| committed the crime or was merely aiding or abetting in its commission, so
tlong as the proof establishes that he is guilty of one of the acts denounced by
‘statute. F.S.A §776.011,
5] Homicide K 1466
‘ 203 -
203XH Instructions

203X1(D) Parties

203k1466 Aiding, Abetting, or Other Participation in Offense.

' (Formerly 203k305)

[See headnote text below]

. Criminal Law K 1173.5
" 110 ----

110XXIV Review

110XXIV(Q) Harmless and Reversible Error

110k1173 Failure or Refusal to Give Instructions

110k1173.5 Errors Favorable to Accused.

(Formerly 203k341)

Refusal to give aiding and abetting instruction, in homicide
prosecution, was erroneous insofar as the State was concerned where
evidence would support finding that defendant was principal in shooting o
victim but such refusal was not reversible error as to defendant, who coulc
only benefit by its absence.

5]

Robert L. Shevin, Atty. Gen., and Michael n. Kavouklis, Asst. Atty
Gen., for petitioner.

John W. Boult, of Fowler, White, Gillen,
for respondent.

HODGES, Circuit Judge.

The decision in the case of Roby v. State of Florida, 229 So0.2d
604, is reviewed here on certiorari to the Second District Court of Appeal,
pursuant to Article V, Section 4, of the Florida Constitution, F.S.A., and Rule
4.5(c) of the Florida Appellate Rules, 32 F.S A,

The respondent, Arthur Lee Roby, and two other defendants,
William Henry Johnson, Jr., and Emest Williams, were jointly charged with the
substantive crime of 1st degree murder of one Frank Cutler, deceased, the
indictment alleging in the usual language that the three defendants unlawfully
effected the death of the victim by shooting him with a pistol.

At the conclusion of a trial lasting five days, the jury acquitted the
defendant Johnson, but returned verdicts of quilty of murder in the 2nd degree
against the defendant, Ernest Williams, and the respondent, Arthur Lee Roby.
After entry of judgment of conviction, both defendants were sentenced by the
trial court to be confined at hard labor for twenty years.

The trial court's judgment of conviction of the respondent Roby was
reversed on appeal by the District Court's cited opinion, which certiorari lays
open fo legal scrutiny to determine whether or not it conflicts with decisive law
as enunciated in reported opinions of the Supreme Court or other District
Courts of Appeal.

From the Court's review of the entire record in the case, permitted in
such proceedings, James v. Keene, Fla., 133 So.2d 297, we believe that the
facts, as stated in the decision which is the subject of our judicial inquiry,
perhaps sufficiently present the legal issues upon which our conclusions
hinge. However, for reference accommodation and immediate perspective
relief of the legal questions presented, we shall briefly restate the pertinent
facts as we
have gleaned them from the extremely lengthy transcript of evidence, much of
which was understandably befuddled and confused because of the nature of
the melee out of which the killing took place and which was made more
nebulous because the actions of those involved in the tumult were so rash,
precipitative and intermingled and their sequence of such rapidity that it is
impossible to completely separate and narrate them as to exact time or
location in the barroom.

The evidence does reveal that in Tampa, Florida, at 1024 Central
Avenue, there was located a drinking establishment known as the Pyramid
Lounge, comprised of a rectangular room running east and west of about 20
75 and divided into an east side area, containing about nine tables with
chairs, known as the 'Ace Lounge', and a west side portion, where a semi-
circular bar and stools were situate, called the ‘Pyramid Bar'. Back to back
open booths ran the entire length of the room on the north side.

On the evening of February 4, 1968, somewhere near 11:30 P.M.,
the three named defendants and one Robbie Marva Robinson, who had
entered the spot with them at about 9:30 P.M., were in the 'Pyramid Bar' area
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. Of the establishment seated at a booth.

‘ - The place was crowded with patrons and noisy.

| One James L. Hogan, 19, came into the room with one Margaret
Hunt and a person named Romae Lee Rucker, and this trio had gone to the
‘Ace Lounge' portion of the premises near the bar. An argument ensued
between Hogan and the said Robbie Robinson, who had come over to the
vicinity of Hogan and his companions and accused Hogan of referring to her
as a member of the demimonde, but not in those exact words. The
defendant, William Henry Johnson, Jr., following Robinson, loudly reaffirmed
the accusation against Hogan and attempted to hit Hogan but the blow was
deflected by Rucker. At this point the decedent, Frank Cutler, interjected
himself into the argument and for a fleeting moment, at least, restrained
Johnson and Hogan from becoming unalterably involved in that altercation by
. taking Hogan with him toward the eastern portion of the 'Pyramid Bar',

The smoldering residuals of this noisy wrangle swittly drifted to that
part of the establishment now occupied by Hogan and Cutler and broke out
into a new fiery fracas between Johnson and Hogan, as the former angrily and
persistently voiced his resentment to the alleged slur on Robbie Robinson,
whom he claimed to be his sister. This confrontation became the incipient
cause of the tragedy in this case as the respondent Roby and the doomed

. became antagonistic participants in a violent dispute which deteriorated at
i once into physical combat, it not being clear who struck the first blow.
, The final struggle carried the combatants a short distance toward
! the rear of the barroom to a point a few feet farther east of the bar. The
- defendant Williams followed in close pursuit and William Henry Johnson, Jr.,
also maneuvered in toward the center of the fury. :
| After stating at one point to Cutler that he would kill him, the
 respondent Roby began firing his .25 caliber pistol at Cutler at the same time
‘ that codefendant Williams was shooting at the victim with his .22 caliber pistol.
' There was testimony that the defendant Johnson also discharged his .22
+ caliber pistol in the direction at Cutler.
' Cutler slumped and fell mortally wounded with two slugs in his
I abdomen, after stating, according to witnesses, ‘It doesn't make sense', his
| terminal utterance on earth. Some witnesses, including Roby, stated that
- Cutler held a chair raised over.his head in a threatening manner when, or
! shortly before, the pistols began to bark, and testimony was also admitted that
' he was a mean and dangerous man, having
‘ once broken a man's back by kicking him in a fight in front of the Pyramid
Lounge.

: A rather enthusiastic general exodus from the building followed the
 shooting. Near the lead of the evacuation was a group composed of the three
| armed defendants and the one whose remonstrance at indignity had lighted
‘ the explosion fuse to begin with, Robbie Robinson. She had been in the rest
! room at the time of the actual shooting, but said at the trial in describing her
. withdrawal with the defendants: 'We all run automatically together.” She
| further testified at the trial as follows:
 'Well, Roby wanted to keep saying that he had shot the boy, and they wanted
! to keep telling him not to say that until he found out what was going on, and
| they say with all that shooting in there any one of them could have done it
f And she reiterated later, upon questioning, that both Johnson and
! Williams had said that any one of the three defendants could have shot Cutler.
; When cross-examined at the trial, respondent Roby said:
'l told Robbie Robinson | thought | had shot at him. | shot a boy in the bar.'
‘ Immediately thereafter and at all times since, he has been emphatic
|in stating that he shot ‘at' the deceased: rather than that he shot him in fact.
f No witness testified that a projectile from Royby's weapon hit Cutler.
| The autopsy report revealed that two slugs were found in the
i victim's body and a pathologist testified that the cause of death was the
' combined effect of two gunshot wounds in the abdomen. :
{ Only one .22 caliber slug was placed in evidence. Another slug of
- disputed caliber was allegedly taken from Cutler's body but this slug and
' testimony relating to it were not admitted.

At the conclusion of the testimony, the trial court refused to submit
o the jury, orally or in written form, the following instruction requested by the

- Cutler, again interceding for his close friend Hogan, almost immediately

State and to which the respondent objected:

'When two or more persons combine together to commit an unlawiul act, eact
is criminally responsible for the acts of his associates committed ir
furtherance or prosecution of the common design; and if two or more persons
combine to do an unlawful act, and in the prosecution of the common object
an unlawful homicide results, all are alike criminally responsible for the
probable consequences that may arise from the perpetration of the unlawfu
act they set out to accomplish; the immediate injury from which death ensues
is considered as proceeding from all who are present aiding and abetting the
injury done, and the actual perpetrator is considered as the agent of his
associates. His act is theirs as well as his own and all are equally guilty.'

The trial court, counsel for the State and defense counsel had
engaged in some discussion relative to a ‘conspiracy charge', but obviously
the Court was referring to the quoted aiding and abetting charge which was
declined.

The District Court of Appeal concluded, in a divisive opinion of two
to one, that the evidence was inadequate to support a valid finding on the
substantive charge that the respondent Roby caused the death of the
deceased. Italso held that the failure of the trial court to instruct the jury as to
provisions of Section 776.011, Florida Statutes, F.S.A., which makes a person
a principal in the first degree whether he actually commits the crime or is
present aiding, abetting, counseling, hiring or otherwise procuring stich
offense to be committed, rendered the verdict invalid on this theory.

The Court also further decided that the refusal to grant the quoted
instruction, as requested by the State and objected to by
the respondent, was plainly within the discretion of the trial judge, since it was
not clear whether the case dealt with 'conspiracy or ‘aiding and abetting’.

The contention here of the petitioner, State of Florida, based upon
conflict of decision, has a dual aspect.

First, itis urged that the evidence at the trial was, indeed, sufficient to support
the verdict of the jury on the substantive charge against Roby, under the
decision of this Court, and Second, that in any event, respondent’s conviction
should be sustained, under Section 776.011, Florida Statutes (F.SA),
because the evidence plainly shows that he was present, aiding and abetting
the commission of the offense and that a jury instruction on aiding and
abetting was not necessary to sustain the conviction under the controlling
reported case law of this court as well as that of other district courts of appeal.

While the question involved in the first point may appear to be a
close one, in view of the respondent's own quoted statements immediately
after the shooting and at the trial, we are convinced that the District Court of
Appeal was correct in that portion of its decision which held that the facts
proved at the trial were legally insufficient to support conviction on the
substantive charge. In our opinion, no conflict exists between their decision
on this point and the decisions of this Court of any other District Appellate
Court on this question.

[1] The proof, under the evidence admitted, was that two gunshot
wounds caused the death of Cutler; that a total of between two and seven
shots were fired by the three defendants at Cutler; that only one .22 caliber
slug from the pistol of defendant Williams was taken from Cutler's body; and
that no one saw a projectile from Roby's gun hit Cutler. It is obvious that one
reasonable hypothesis, based upon these facts, is that no projectile from
respondent Roby's pistol found its mark. This places a finding that Roby's

| action directly caused the homicide in the realm of speculation and suspicion

which, however strong, is never sufficient to nullify a reasonable doubt and
support a criminal conviction. The burden of proof of connecting the death to
Roby's pistol was not met. Driggers v. State, Fia., 164 So.2d 200; Davis v.
State, Fla., 90 So.2d 629.

The authorities cited by respondent, including Land v. State, Fla.,
156 So.2d 8, Coachman v. State, Fla.App., 114 So.2d 189: Hopper v. State,
Fla., 54 So0.2d 165, Tongay v. State, Fla., 79 So.2d 673; and Bellamy v.
State, 56 Fla. 43, 47 So. 868, are distinguishable, as to factual complex, from
the case under consideration, and because of the distinctions are not
controlfing. ,

We must depart from the ruling of the District Court, however, on the
second contention of ‘the pefitioner because it is incompatible with the
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decisians of this Court and other Appellate Courts of this State.
; [2] Abundant proof that the respondent Roby was present aiding
| and abetting in the commission of the offense was adduced at the trial. The
| evidence was fully sufficient, as a matter of law, to sustain such a charge, and
it is now well established in Florida that a person who is charged in an
i indictment or information with commission of a crime may be convicted upon
i proof that he aided or abetted in the commission of such crime, under Section
{ 776.011, Florida Statutes, F.S.A., which enacted the recognized precept into
l statutory law.
The rule was first recognized, albeit, perhaps, in obiter dictum, by
th|s Court in the year 1893 in Albritton v. State, 32 Fla. 358, 13 So. 955. It
i was followed in many other decisions, among them, Green v. State, 40 Fla.
[191 23 So. 851 (1898); Myers v. State, 43 Fla. 500, 31 So. 275; Pope v.
' State, 84 Fia. 428, 94 So. 865; Brown v. State, 82 Fla. 306, 89 So. 873,
| Jimenez v. State, 158 Fla. 719, 30 S0.2d 292; Chaudoin v. State, Fla. App.,
118 So0.2d 569 and Newman v. State (Fla.) 196 So.2d 897 (See also Sons v.
1 State, Fla.App., 99 So.2d 888, cert. den. 357 U.S. 910, 78 S.Ct. 1157, 2
. L.Ed.2d 1160), to finally establish it as law in the criminal jurisprudence of
i Florida.
‘ fn Jacobs v. State, 184 So.2d 711, it was held by the First District
' Court of Appeal that one may be charged with aiding, abetting or procuring
ithe commission of a criminal offense and may be convicted upon proof
' establishing the actual commission of the offense by him, and vice versa.
' [3] In that case the defendant, who was charged with a substantive
| offense, conceded that the aiding and abetting statute (F.S. Sec. 776.011,
F.S.A.) makes an aider and abetter a principal equally guilty as the person
twho actually perpetrates the crime but contended that the State had the duty
*of charging him as an aider and abetter in the information filed against him,
Iconcludmg that he could not be found guilty of aiding and abetting on the
i substantive charge contained in the information. His contention, of course,
|was based upon the general rule that a defendant is entitled to have the
lcharge against him proved substantially as alleged in the indictment or
rinformation and cannot be prosecuted for one offense and convicted and
sentenced for another.
In clearly rejecting this contention and affirming the judgment of
convnctlon the Court, in Jacobs, quoting from the Albritton case, said:
** * * Under the indictment before us, charging Andrew Albritton with the
fcommission of the felony, and Henry Albritton as being present, aiding,
jabetting, and procuring the commission of the offense, both of them could
thave been convicted on a state of facts showing that Henry committed the
'offense, and Andrew was present, aiding, abetting, and procuring the
!commission thereof. The offense charged against all of them is the same. **
*Under this indictment, * * * the named defendants are indicted as
.prmmpals --Andrew in the first degree, and Henry ** * in the second degree. *
** The punishment prescribed for principals in the first and second degrees is
{the same under our law.
] The Court then stated:
/'One may be charged in an information or indictment with aiding, abetting, or
iprocuring the commission of a criminal offense, but if the proof establishes
ithat he actually committed the offense, a verdict finding him guilty as charged
\will be sustained. Conversely, It would follow that if an information, such as
ithe one filed in the case sub judice, charges a defendant with the commission
Eof a criminal offense, and the proof establishes only that he was feloniously
|present, aiding, and abetting in the commission of the crime, a verdict of quilty
'as charged should be sustained. (ltalicizing ours)
; [4] Under our statute, therefore, a person is a principal in the first
idegree whether he actually commits the crime or merely aids, abets or
procures its commission, and it is immaterial whether the indictment or
linformation alleges that the defendant committed the crime or was merely
‘aiding or abetting in its commission, so long as the proof establishes that he
\was guilty of one of the acts denounced by the statute. See Myers v. State,
43 Fla. 500, 31 So. 275; Pope v. State, 84 Fla. 428, 94 So. 865.
The underlying reason, to which the rule, as enunciated in the cited
cases from Albritton to the present time, is obviously pegged, is that the
gprovisions of the statute, proscribing acts of aiding, abetting, counseling, hiring

|
|
!

and procuring of criminal offenses, must be read into the formal charge.
against persons accused of crime, and that they coalesce with and become a
part of the indictment or information alleging substantive offenses.

The majority opinion of the District Court of Appeal demonstrate:
some confusion in its statement relative to 'conspiracy’, probably induced b
its mention by the trial court and counsel in connection with jury instructions.

It appears to be crystal clear that the substantive crime o
conspiracy, an offense entirely separate and distinct, and governed by :
different statute, from the substantive crime with which the respondent Rob
was charged, has no relevancy in this case. Blackburn v. State, Fla., 8!
So.2d 694, cert. denied, 350 U.S. 987, 76 S.Ct. 473, 100 L.Ed. 854.

We believe it is also free from doubt that the instruction requestec
by the State, although not as artfully or precisely drawn as it might have been
nevertheless embraced a proper statement of the law bearing upon the facts
of the case.

[5] The learned trial judge's refusal to give the instruction, upor
objection of the respondent, while erroneous insofar as the State was
concerned, was not reversible error as to the respondent Roby, who coulc
only benefit by its absence. The minority opinion of the District Court o
Appeal, we think, was eminently correct on this phase of the case.

In view of the foregoing, the decision of the District Court of Appea
is quashed and the judgment and sentence of the trial court reinstated.

ROBERTS, C.J., and ERVIN and DREW (Retired), JJ., concur.

CARLTON, J., dissents.
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District Court of Appeal of Florida, o .
Fifth District. A
Edgardo LOPEZ, Appeliant, e TR
STATE of Florida, Appellee. L

No. 5D02-2483,

Dec. 27, 2002.

Defendant appealed an order of the Circuit Court, Orange County,
Frederick J. Lauten, J., summarily denying his motion to for postconviction
relief challenging his convictions and sentence for carjacking with a firearm
and robbery with a firearm. The District Court of Appeal, Griffin, J., held that;
(1) special finding that defendant did not carry, display, use or possess a
 firearm did not preclude convictions, and (2) statute assessing points for
- possession of a semi-automatic firearm did not apply.
| Sentence vacated and remanded.

i West Headnotes
M Sentencing and Punishment K 81
‘ 350H ----

350HI Punishment in General

350HY(D) Factors Related to Offense

350Hk76 Weapons

350Hk81 Accomplices and Co-Participants.

Special finding that defendant did not carry, display, use or possess
- a firearm did not preclude convictions for carjacking with a firearm and
robbery with a firearm; the law of principals allowed defendant to be convicted
i of the main offenses regardiess of whether he personally possessed a
| firearm, and evidence indicated that a second, unknown suspect participated
in the offenses and used a gun.
2 Sentencing and Punishment K 79

350H ----

; 350H! Punishment in General

f 350HI(D) Factors Related to Offense

‘ 350Hk76 Weapons

ﬂ 350Hk79 Possession and Carrying.

j Sentencing statute assessing points for possession of a semi-
| automatic firearm did not apply to defendant, who was convicted of carjacking
: with a firearm and robbery with a firearm; statute required that firearm must be
| in a defendant's possession, and jury expressly found that defendant did not
personally possess the firearm. West's F.S.A. § 775.087(3); West's F.SA.
| RCrP Rule 3.703(d)(19).

L) Sentencing and Punishment K 139

350H ----

! 350HI Punishment in General

E 350HI(G) Dual Use

! 350Hk137 Elements of Offense

! 350Hk 139 Weapons and Dangerous Instruments.

i Application of both a minimum mandatory penalty and ‘the
! assessment of extra points for use of the same firearm is not permitted.

L 4] Criminal Law K 1177.3(1)

! 110 -

‘ 110XXIV Review

: ~ 110XXIV(Q) Harmless and Reversible Error

‘ 110k1177.3 Sentencing and Punishment

} 110k1177.3(1) In General.

| (Formerly 110k1177)

| Erroneous assessment of 25 points for possession of a semi-
-automatic firearm was not harmless, because it resulted in” defendant
sreceiving a sentence of 144 months instead of 137.5, West's F.SA §
| 775.087(3); West's F.S.A. RCrP Rule 3.703(d)(19).

i Edgardo Lopez, Bowling Green, pro se.

Richard E. Doran, Attorney General, Tallahassee, and Pamela J.
'Koller, Assistant Attorney General, Daytona Beach, for Appellee.

t

i
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GRIFFIN, J.

Edgardo Lopez ["Lopez"], appeals the summary denial of his Ru}
3.800(a) motion. He alleges that he was charged with carjacking with .
firearm and robbery with a firearm, but the jury only found him guilty ¢
carjacking and robbery and specifically found that he did not carry, display ¢
use a firearm.  (FN1) He contends that he should not have been sentence:
for committing the substantive offenses "with a firearm." He also complain.
that twenty-five points were erroneously added for possession of a semi
automatic weapon.

The trial court denied Lopez's motion without a hearing. The verdic
reflects that the jury actually found Lopez guilty of carjacking with a firearn
and robbery with a firearm, while also entering a special finding that he did no
carry, display, use or possess a firearm. The court painted out that the recor
indicates that a second, unknown suspect, participated in the offenses witt
Lopez and concluded the jury could have found that the unknown perpetrato
used a gun, which was apparently a semi-automatic weapon. The trial cour
ruled that the special finding did not preclude sentencing as a principal fo
carjacking with a firearm and robbery with a firearm, but did preclude
imposition of a minimum mandatory term pursuant to section 775.087(3)
Florida Statutes, because that statute required Lopez to personally possess ¢
firearm. (FN2) The court also ruled that twenty-five points for possession o
a semi-automatic weapon were properly scored. v

[1] We affirm Lopez's convictions for carjacking with a firearm anc
robbery with a firearm, despite the special finding made by the jury. The State
is correct that it is immaterial whether Lopez was expressly charged as ¢
principal, so long as there was proof he was guilty of one of the acte
denounced in the statute. See State v. Roby, 246 So0.2d 566, 571 (Fia.1971).
The law of principals allows Lopez to be convicted of the main offenses
regardiess of whether he personally possessed a firearm, even if he could not
be given a minimum mandatory sentence.

[2] [3] The State concedes that it was unable to find any authority
on the issue of whether personal possession of a firearm is required to assess
twenty-five points under Fiorida Rule of Criminal Procedure 3.703(d)(19).
The rule states that: .

Possession of a firearm, semiautomatic firearm or machine gun
during the commission or attempt to commit a crime will result in additional
sentence points ... Twenty-five sentence points are assessed if the offender is
convicted of committing or attempting to commit any felony other than those
enumerated in subsection 775.087(3) while having in his or her possession a
semiautomatic firearm ...

id. (Emphasis added). The State acknowledges that the rule
appears to be offender specific because it refers to a weapon in "his or her
possession.”  In addition, the State agrees that normally no extra points
would be assessed for possession of a firearm
because carjacking and robbery are two of the enumerated felonies in
section 775.087(3), to which a mandatory minimum sentence is applied.
Application of both a minimum mandatory penalty and the assessment of
extra points for use of the same firearm is not permitted. White v. State, 714
So.2d 440 (Fla.1998). This is why the rule precludes the assessment of
points in those cases in which a minimum mandatory sentence has been
imposed. See also § 921.0014(1)(a), Fla. Stat. (1997) (providing for
assessment of extra points for use of a firearm if minimum mandatory not
imposed due to use of firearm). Because no minimum mandatory sentence
was imposed in this case, nor were Lopez's crimes enhanced pursuant to
section 775.087(1), the State argues the imposition of additional points for the
firearm would not constitute a double enhancement or violate double
jeopardy. Therefore, the State argues that the trial court's order should be
affirmed. '

We conclude that the assessment of points for possession of a
semi-automatic should not have been applied, as carjacking and robbery are
enumerated offenses in section 775.087(3) and therefore are excluded from
application of the points. In-addition, by specifying the firearm must be “in his

| or her possession,” the rule requires personal possession, and the jury in this

case expressly found that Lopez did not personally possess the firearm.
"One of the most fundamental principles of Florida law is that penal
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: ‘es must be strictly construed according to their letter."  State v. Byars,
823 So0.2d 740, 742 (F1a.2002), quoting Perkins v. State, 576 So.2d 1310,
| 1312 (Fla.1991). See also State v. Rife, 789 So.2d 288 (Fla.2001) (rule of
! lenity, which also applies to guidelines, requires that when language is
| Susceptible to differing constructions, it shall be construed most favorably to
, the accused).

i [4] By subtracting the twenty-five points for possession of a semi-
| automatic weapon from Lopez's score, his maximum sentence is reduced to
, 137.5 months. As Lopez was sentenced to 144 months, this error was not
1‘ armless. Accordingly, we vacate the sentence and remand for resentencing.
| SENTENCE VACATED and REMANDED.
|

t

> =

PLEUS and ORFINGER, JJ., concur.

(FN1.) Defendant's conviction and sentence of twelve years in prison,
| followed by ten years probation, concurrent on both counts, was affirmed
! without opinion in Lopez v. State, 743 So.2d 1102 (Fla. 5th DCA 1999).

1 (FN2.) It applies where, "during the commission of the offense, such person
' possessed a ‘firearm’ or 'destructive device' as those terms are defined in s.
} 790.001..." §775.087(3), Fla. Stat. (1997).
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* District Court of Appeal of Florida, v L
First District. e T
Jermaine ROBERTS, Appellant, _(/) B _

Lo, S ey

STATE of Florida, Appellee. o

No. 1D01-0769.

April 4, 2002.

Defendant was convicted in the Circuit Court, Nassau County,
Robert M. Foster, J., of sale or delivery of cocaine. Defendant appealed. The
District Court of Appeal held that (1) "principals" instruction was not
erroneous, although defendant was not specifically charged with aiding or
abetting; (2) court could not impose public defender's lien on defendant, as he
was not given notice or an opportunity to be heard on the issue; and (3)
defendant could not be ordered to pay discretionary costs.

Affirmed in part, reversed in part, and remanded for entry of
¢ corrected sentence.
| West Headnotes
o] Controlled Substances K 98
i 96H ---- .
96H!Il Prosecutions
96Hk95 Instructions _
96Hk98 Sale, Distribution, Delivery, Transfer or Trafficking.

i (Formerly 138k131 Drugs and Narcotics)

Evidence was sufficient at trial for sale or delivery of cocaine to
grant prosecufion's request to give a "principals" instruction to the jury, and
thus the instruction was not in error, even though defendant was not
i specifically charged with aiding and abetting the sale or delivery of cocaine.
P2 Costs K 325
' 102 ----
102XV In Criminal Prosecutions
! 102k325 Lien and Enforcement Thereof.
| Court could not impose a public defender's lien on defendant, as he
; was not given notice or an opportunity to-be heard on the issue.

[3} Costs K 314

102 -

102XIV In Criminal Prosecutions
; 102k313 Taxation or Allowance of Bill
‘ 102k314 In General.

; Defendant could not be ordered to pay dlscretlonary costs, where
defendant was not given notice and the trial court failed to make an oral
. pronouncement as to such a cost.

Nancy A. Daniels, Public Defender and Fred Parker Bingham, Ii,
Assistant Public Defender, Tallahassee, for Appellant.

Robert A. Butterworth, Attorney General and Alan R. Dakan,
Assistant Attorney General, Tallahassee, for Appeliee.

PER CURIAM.

Jermaine Roberts challenges his judgment of conviction and
sentence for sale or delivery of cocaine. We affirm the convictions, but find
that certain costs were erroneously imposed and therefore reverse in part.

{1] With regard to his conviction, appellant argues that the trial court
erred in granting the prosecution's request, made during trial, to give a
“prmmpals" instruction to the jury. There was sufficient evidence adduced in
| the state's case-in-chief to support such an instruction; accordingly, the trial

| court did not err in granting the request for such an instruction, despite the fact

that Roberts was not specifically charged with aiding and abetting the sale or
\ delivery of cocaine. See Jacobs v. State, 184 So.2d 711 (Fla. 1st DCA
| 1966), and State v. Roby, 246 So.2d 566 (Fla.1971).
| [2] [3] When sentenced, the trial court imposed a public defender's
| lien in the amount of $500; however, Roberts was not given notice or an
| opportunity to be heard on the issue. This was error. See S.I.v. State, 784
. 50.2d 1208 (Fla. 2d DCA 2001). The trial court further erred in ordering, in

. the written sentence, payment of $123 in discretionary costs when appeliant

way- UL yivelt houste dhiu wiieil uie Widl Court ranea 10 make an o
pronouncement as to such a cost. See Bryant v. State, 661 S0.2d 1315 (F
1st DCA 1995).

These costs are therefore stricken. Because these costs we
ordered as conditions of probation, they may not be reimposed. See Car
v. State, 787 So.2d 193 (Fla. 1st DCA 2001); see also Justice v. State, 6
So.2d 123, 126 (F1a.1996). In all other respects, the sentence, like t
judgment of conviction, is AFFIRMED, and the cause is REMANDED for en
of a corrected sentence.

ERVIN, VAN NORTWICK and BROWNING, JJ., concur.
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Supreme Court of Florida. T
STATE of Florida, Pefitoner, -4+ [+~ -

v. :

Anibal RODRIGUEZ, Respondent.

No. 77859.

July 2, 1992.

Following affirmance, 528 So.2d 1373, of conviction for attempted
first-degree murder, defendant sought postconviction relief. The Circuit Court
for Dade County, Fredricka G. Smith, J., found that sentencing enhancement
was illegal. State appealed. The District Court of Appeal, 582 So.2d 1189,
affirmed and certified question of great public importance. The Supreme
Court, Overton, J., held that felony defendant's sentence could not be
enhanced based on "use' of weapon, absent evidence of his personal
possession of weapon during commission of felony.

Certified question answered; District Court decision approved.

. West Headnotes

P Sentencing and Punishment K 79

? 350H -—-

i 350H! Punishment in General

‘ 350HI(D) Factors Related to Offense
350Hk76 Weapons

! 350Hk79 Possession and Carrying.
: (Formerly 110k1208.6(2))

When defendant is charged with felony involving the "use" of a
weapon, his or her sentence cannot be enhanced without evidence
establishing that defendant had personal possession of the weapon during th
commission of the felony. West's F.S.A. § 775.087(1). :

I 2] Sentencing and Punishment K 81

? 350H ----

; 350H! Punishment in General

i 350H!(D) Factors Related to Offense
350Hk76 Weapons

! 350Hk81 Accomplices and Co-Participants.

(Formerly 110k1208.6(2))

Defendant's sentence for attempted first-degree murder could not
be enhanced on basis of codefendant's possession of rifle during commission
of the crime. West's F.S.A. § 775.087(1).

Robert A. Butterworth, Atty. Gen., and Jorge Espinosa and Michael
J. Neimand, Asst. Attys. Gen., Miami, for petitioner..

i Bennet H. Brummer, Public Defender and Michel Ociacovski Weisz,
i Sp. Asst. Public Defender, Eleventh Judicial Circuit, Miami, for respondent.

OVERTON, Justice.

We have for review State v. Rodriguez, 582 So.2d 1189 (Fla. 3d
DCA 1991), in which the Third District Court of Appeal certified the following
question as being of great public importance:

Does_the_enhancement provision of subsection 775.087(1), Florida Statutes
(1983), extend to persons who do not actually possess the weapon but who
commit an overt act in furtherance of its use by a coperpetrator?

Id. at1191.

We have jurisdiction  (FN1) and answer the guestion in the
. negative, finding, in accordance with the district court decision, that section
775.087(1) does not, by its terms, allow for vicarious enhancement because of
the action of a codefendant.

The relevant facts reflect that Rodriguez was charged with an
attempt to commit murder in the first degree upon allegations that he and his
| codefendant fired a deadly weapon at Officer Kenneth Nelson, in violation of
' sections 782.04(1), 777.04(1), and 775.087, Florida Statutes (1983). The
! evidence established that, when the police attempted to pull over Rodriguez's
i vehicle, he fled at high speed. During the chase, a passenger in Rodriguez's
I car picked up a rifle and began shooting at the pursuing officers. Rodriguez
rand his codefendant were apprehended and charged by information as

His sentence was enhanced on the grounds that he “used" the firearm in t
commission of this offense. The issue in this proceeding is the enhanceme
of the sentence under section 775.087(1), which reads as follows:

(1) Unless otherwise provided by law, whenever a persan
charged with a felony, except a felony in which the use of a weapon or firear
is an essential element, and during the commission of such felony t
defendant carries, displays, uses, threatens, or attempts to use any weap
or firearm, or during the commission of such felony the defendant commits :
aggravated battery, the felony for which the person is charged shall |
reclassified as follows:

(a) In the case of a felony of the first degree, to a life felony.

(b) In the case of a felony of the second degree, to a felony of tt
first degree.

() In the case of a felony of the third degree, to a felony of it
second degree.

§ 775.087(1), Fla.Stat. (1983) (emphasis added). In this instanc
both parties agree that the reclassified sentence would be a life sentence.

Rodriguez filed a motion for postconviction relief, asserting that ¢
was improperly sentenced because of application of the enhancemei
provision. The trial court granted relief, finding that "the firearm described |
the information as that used
during the commission of the attempted murder was at no time carries
displayed, used, or attempted to be used by this Defendant." The trial cou
concluded that Rodriguez was improperly sentenced under a life-felon
standard and directed that he be resentenced for attempted first-degre
murder under sections 782.04(1) and 777.04.

On appeal, the Third District Court of Appeal affirmed, noting that
had "previously ruled that 'the enhancement provisions of section 775.087(1
- Tequire that the defendant personally possess the weapon during th
commission of the crime involvgd.' "  Rodriguez, 582 So.2d at 1190 (quotin:
Postell v. State, 383 So.2d 1159, 1162 (Fla. 3d DCA 1980)). See alst
Willingham v. State, 541 So.2d 1240 (Fla. 2d DCA), review denied, 54t
S0.2d 663 (Fla.1989); Ngai v. State, 556 So.2d 1130 (Fla. 3d DCA 1989).

{11 [2] The State argues that this case should be controlled b
Menendez v. State, 521 So.2d 210 (Fla. 1st DCA 1988). In Menendez, the
defendant was convicted of trafficking in cocaine and was found to have
personally possessed the weapon during the commission of the felony. Bott
the trial court and the district court in this proceeding held that Menendez was
distinguishable. We agree that Menendez should not apply because the
factual circumstances are distinguishable. We hold that, when a defendant is
charged with a felony involving the “use" of a 'weapon, his or her sentence
cannot be enhanced under section 775.087(1) without evidence establishing
that the defendant had personal possession of the weapon during the
commission of the felony. In this case, the evidence plainly establishes that
Rodriguez did not have personat possession of the rifle during the commission
of the felony. We reject the State's contention that Rodriquez's sentence
should be_enhanced on the theory of constructive or vicarious possession
based on the conduct of the codefendant
We hold that the statute in this instance does not allow that
construction or interpretation. See Postell; Willingham; Ngai. Interestingly,
Rodriguez's sentence could have been enhanced under the statute if the
State had charged him with the commission of a felony while carrying the
pistol that was found on his person after the chase. The failure of the State to
properly charge Rodriguez precludes it from enhancing his sentence under
the carrying portion of the statute.

For the reasons expressed, we answer the question in the negative
and approve the decision of the district court.

Itis so ordered. '

BARKETT, C.J., and McDONALD, SHAW, GRIMES, KOGAN and
HARDING, JJ., concur. : ‘

{FN1.) Art. V, § 3(b)(4), Fla. Const.

| previously noted. Rodriguez was convicted of attempted first-degree murder.

1
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N 'THF' CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT
N AND FOR POLK COUNTY, STATE OF FLORIDA

STATE OF FLORIDA _ CASE #: 53-2004-CF-004392-01XXX-XX
V8.

SAMUEL LEE GREEN, B/M, 04/09/1973, 589-05-7538

INFORMATION FOR:
1) ROBBERY WITH A FIREARM
In the Name and by Authority of the State of Florida:

JERRY HILL, State Attorney for the Tenth Judicial Circuit, by and through his undersigned Assistant State
Attorney, charges that JAMUEL LEE GREEN on or about June 22, 2004, in the County of Polk and State of
Florida, by force, violence, assanlt, or putting in fear, did knowingly take away money, of some value, from the
person or custody of AJAY J PATEL with the intent to pemmmtl%y deprive AJAY JPATEL of
d afire

the property, and in the course of committing the robbery there was g8fried a fi , contrary to FloridaStatutes
812.13 and775.087) (1 DEG FEL, PEL) (LEVEL 9) -

ANDREW I.

" FL. BARNO. 0755915
Agsistant State Attorney

Polk County, Florida

Filed Polk County Clerk of Court 2009-10-13 14:53 / L.{@






IN THE CIRCUIT COURT OF THE TENTH JUDICIAL
CIRCUIT OF FLORIDA, IN AND FOR POLK COUNTY

STATE OF FLORIDA,

Plaintiff,
VS.

SAMUEL L. GREEN,

Defendant.

CASE NO: CF04-04392-XX

VERDICT

We, the Jury, find the Defendant, SAMUEL L. GREEN:

Pl

GUILTY of Robbery With a Firearm

and we further find in the course of committing the robbery
there

was carried a firearm

: i was not carried a firearm

GUILTY of Robbery, a lesser included offense,
And we further find in the course of committing the robbery
there '

was carried a deadly weapon

was not carried a deadly weapon

GUILTY of Robbery, a lesser included offense,
And we further find in the course of committing the robbery
there ‘

was carried a weapon

was not carried a weapon

GUILTY of Robbery Without a Weapon,
a lesser included offense

GUILTY of Theft, | A lesser included offense.

NOT GUILTY - RECEIVED AND FILED

JUN 33 2005
RICHARD M. WEISS, CLERK
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question what went on in that jury

got a right to talk to them if you want to. You
have an absolute right to refuse to discuss went on
in that jury room, and traditionally, in the
American system of justice, the workings of a jury
are secret. If you are approached and asked about
it, I recommend that you decline to talk about it,
but it's up to you.

Okay, again, thank you very much.

(The jury left the courtroom.)
(JURY OUT)

THE COURT: Well, what is the impact of that?
I mean, how do you find him guilty of robbery with
a firearm and then find that the firearm was not
carried?

MR. STERNLICHT: I think that applies to
10-20-1life.

THE COURT: And by that, you mean?

MR. STERNLICHT: Well, he doesn't get a
m}p;mum mgndatory‘because it wasn't in his hangl
Bub still, as a principal, I think they found him
guilty.

MR .  KIRKLAND : That's exactly what --

THE COURT: That's the way you see it.

MR. KIRKLAND: That's the way I see it.
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THE COURT: So guilty of robbery with a
firearm as a principal, but he doesn't get the
méﬂgmumkmgnq§gggytbgcause hevdidn}tihayghphgmgpn?

MR. KIRKLAND: No, he didn't have the gun.

MR. STERNLICHT: And we didn't allege it that
way either, Your Honor. If you notice the way the
information was charged, we nevervthought from thev
beginning Mr. Green had the gun, so we never
charged him under 10-20-1life. Because we didn't
ask for a finding of actual possession.

THE COURT: Okay.

MR. STERNLICHT: Which I think you have to
have for 10-20-1life.

THE COURT: All right. You were telling me
you're going out of town. When will you be ready
for sentencing?

MR. KIRKLAND: Maybe next week, Your Honor.

MR. STERNLICHT: Judge, I won't be here at all
next week. Can we postpone that?

THE COURT: How about if we set this matter
down for sentencing on July the 12th, will that be
possible? It's a Tuesday.

MR. KIRKLAND: It's a pretrial day, that's
fine, Your Honor.

THE COURT: Oh, is that pretrial? I don't

McGill & Associates Professional Reporting Services, Inc.,
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‘P‘RQ\‘IID TO HAMILTON C.1. ON
v MAILING
\v/! Ge~7 13

IN THE DISTRICT COURT OF APPEAL
FOR THE SECOND DISTRICT
STATE OF FLORIDA

SAMUEL LEE GREEN,
Appellant,

V. v DCA CASE NO: 2D13-377
STATE OF FLORIDA,

Appellee.
/

MOTION TO STAY MANDATE

Comes Now Appellant, Samuel Lee Green, Pro Se, pursuant to Fla. R. App.
P. 3.10, submits this Motion to Stay to this Honorable Court in reference to the
above styled case number and in support states the following:

1. Appellant’s 3.800 Illegal Sentence appeal was denied by this Court on
May 22, 2013, by way of cited case authority.

2. Appellant recently filed for timely rehearing, clarification, and
certification on June 6, 2013.

3. Appellant believes that he is in need of this Court to issue a stay of the
mandate, in order for Appellant to seek discretionary review in the Florida
Supreme Court where a conflict between two contrary holdings of Florida Supreme
Court established law that his Court based its denial upon is at controversy.

4. Appellant believes that the stay order will only sufficiency provide

Appellant his due process procedural rights to access of the Courts to petition the

)48




higher court by allowing him to prepare the proper pleading timely to clarify the

conflicting Florida Supreme Court case law, affording effective administration and
interpretation of the law.

As such Appellant respectfully request a 30 day stay of the mandate, until
Appellant files his proper paperwork to this Court on a Notice of Discretionary

Review.

Respectfully Submitted,

Samuel Lee Green, # 370562

CERTIFICATE OF SERVICE

I certify that I placed a copy of this Motion to Stay Mandate in the hands of

Hamilton Correctional Institution Annex officials for mailing to:

District Court of Appeal Office of the Attorney General
Second District Criminal Appeals Division

1005 East Memorial Boulevard Concourse Center 4

Post Office Box 327 3507 E. Frontage Road, Suite 200
Lakeland, Florida 33801 Tampa, Florida 33607—-7013

On this _ngday of June, 2013.

S/

Samuel Lee Green, # 370562
Hamilton Correctional Inst. - Annex
11419 S.W. County Road #249
Jasper, Florida 32052-3735
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M A ND A T E

from

DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA

SECOND DISTRICT

THIS CAUSE HAVING BEEN BROUGHT TO THIS COURT BY AvPPEAL,
AND AFTER DUE CONSIDERATION THE COURT HAVING ISSUED ITS OPINION:

YOU ARE HEREBY COMMANDEL THAT SUCH FURTHER PROCEEDINGS
BE HAD IN SAID CAUSE , IF REQUIRED, IN ACCORDANCE WITH THE OPINION OF
THIS COURT ATTACHED HERETO AND INCORPORATED AS PART OF THIS

ORDER, AND WITH THE RULES OF PROCEDURE AND LAWS OF THE STATE OF
FLORIDA.

WITNESS THE HONORABLE MORRIS SILBERMAN CHIEF JUDGE OF THE
DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA, SECOND DISTRICT,
AND THE SEAL. OF THE SAID COURT AT LAKELAND, FLORIDA ON THIS DAY.

DATE: June 7, 2013

SECOND DCA CASE NO. 2D13-377

COUNTY OF ORIGIN: Polk

LOWER TRIBUNAL CASE NO. 2004CF-004392-01XX-X

CASE STYLE: SAMUEL LEE GREEN v. STATE OF FLORIDA

cc: (Without Attached Opinion)
Samuel Lee Green Attorney General

e |5
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?ﬁﬁ'\iﬁfﬁmﬁm IN THE DISTRICT COURT OF APPEAL

FOR THE SECOND DISTRICT
JUN 14 2013 % STATE OF FLORID A
%E GREEN,
Appellant,
v. | DCA CASE NO: 2D13-377
STATE OF FLORIDA,
10" JUDICIAL COURT,
Appellee.
/

MOTION TO RECALL OR WITHDRAW MANDATE
COMES NOW, Appellant, Samuel Lee Green, moves this Honorable Court

in good faith, to recall, or withdraw its mandate that was filed on June 7, 2013 in
the above-styled D.C.A. case number. Reasons stated below are that-:

1. Appellant’s 3.800(A) illegal sentence appeal was denied on May 22™
2013 by this Court. {See Euitir 4)

- 2. Appellant filed 3 motions, timely within the 15 day time requirement
for filing for rehearing. The motion were date stamped and mailed by corrections
officers on 6-06-13, which is on the (15" day) of the time required for rehearing.
(See motions filed on 6-06-13 Exhibit B)

3. These three motion should have stopped the time for rehearing and as
such Appellant filed a subsequent motion to stay the mandate for further review on

6-07-13, which would have been timely because the motions filed for rehearing on




6-06-13, by law, stops the time for final order continuing jurisdiction of the Second

District Court because the motions filed on 6-06-13 have to be docketed and taken
into review consideration which would have resulted in Appellant’s motions for
rehearing, clarification written opinion and motion to stay to be deemed timely
filed. (See Exhibit C)

4. On 6-07-13, this court issued a mandate on this case without any

consideration to the timely filed documents/motions filed on 6-06-13 or 6-07-13.

(See Exhibit D).

5. As such that Appellant filed his rehearing motions timely by law of

the mailbox rule of (Hagg v. State, 591 So0.2d 614 (Fla. 1992)). And that Appellant
filed his motion to stay subsequently in time that the court would have been under
review of its rehearing motions, Appellant respectively moves this court to recall
or withdraw its mandate filed on 6-07-13, where Appellant filed his motions for
rehearing timely, yet this District Court may not have received the motions before
the clerk issued its mandate.

6.  Appellant asserts to this court that this should be taken as excusable
neglect because Appellant received the denial order a couple of days later than
dated May 22", 2013. Then Appellant had to be placed on a callout to get to his
law library. Then Appellant had to research the law on rehearing methods,

clarifications, written opinions, etc. And Appellant had to figure out the conflict




between the cited case denial authority of D.C.A. from Appellant’s Florida
- Supreme Court Standing Authority. Then Appellant had to get his motions typed,
stamped and mailed. Which Appellant did all of this timely within the 15% day (6-
06-13) form the denial on May 22™ 2013.
7. For said reasons above, Appellant prayerfully in goodfaith moves this
court to recall or withdraw its mandate until this court has reviewed, considered
and answered Appellant’s timely filed motions within the (15) required rehearing
time. ToRsuAST 1o CPE@_{“ J. STATE 88E So.2d U1e (Fu. Are. S DIsT.

Z2o0ou) Respectfully Submitted,

oA D T

Samuel Lee Green #370562
Hamilton Correctional Inst. — Annex
11419 SW County Road # 249
Jasper, Florida 32052-3735




CERTIFICATE OF SERVICE

I certify that I placed a copy of this motion in the hands of Hamilton

Correctional Institution-Annex officials for mailing to:

District Court of Appeal Office of the Attorney General
Second District Criminal Appeals Division

1005 East Memorial Boulevard Concourse Center 4

Lakeland, Florida 33801 3507 E. Frontage Road, Suite 200

Tampa, Florida 33607-7013

e L J

Samuel Lee Green #370562
Hamilton Correctional Inst. - Annex
11419 S.W. County Road #249
Jasper, Florida 32052-3735

On this |{™day of  Jone ,2013
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED'

IN THE DISTRICT COURT QF APPEAL
OF FLORIDA L “1&3«\
SECOND DISTRICT
SAMUEL LEE GREEN,
Appellant,
V. Case No. 2D13-377
STATE OF FLORIDA,

Appellee.

Opinion filed May 22, 2013.

Appeal pursuant to Fla. R. App. P.
9.141(b)(2) from the Circuit Court for
Polk County; John Radabaugh and
Michael E. Raiden, Judges.

Samuel Lee Green, pro se.

PER CURIAM.

Affirmed. See State v. Roby, 246 So. 2d 566 (Fla. 1971); Lopez v. State
833 So. 2d 283 (Fla. 5th DCA 2002); Roberts v. State, 813 So. 2d 1016 (FIa.‘ 1st DCA

2002).

KELLY, VILLANTI, and LaROSE, JJ., Concur.
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. P‘gmsn TO HAMILTON ., ON
——_FOR MAILING

IN THE DISTRICT COURT OF APPEAL
FOR THE SECOND DISTRICT
STATE OF FLORIDA

SAMUEL LEE GREEN,
Appellant,

v. | CASE NO: 2D 13-377

STATE OF FLORIDA,
Appellee.
/

CLARIFICATION
COMES NOW, Samuel Lee Green (Appellant) moves this Honorable Court

for Clarification of its decision dated May 22, 2013, in Appeal Case No. 2d 13-

377. Pursuant to Rule 9.330; 9.030; Fla. Const. Art. 1, 2; and U.S. Const. Amend |

1.

As seen in the Denial Order as seen in Exhibit A

=3

on May 22, 2013,

seemingly is rested on three (3) cited cases.

The one cited case of Roby v. State, 246 So.2d 566 (Fla. 1971), (See Exhibit

B), is of interest of Appéllant’s right to seek this court to clarify this case standing

denial as compared to the Appellant’s case standing of Rodriguez v. State, 602

So0.2d 1270, 1272 (Fla. 1992) (See Exhibit C), as (Rodriguez, supra) is what

Appellant’s entire 3.800(A) Illegal Sentence Claim revolves around.




Appellant believes that there is a conflict of fhe two Florida Supreme Court
cases where (Roby, supra) does not override (Rodriguez, supra) b-ecause of the
“principle” i:heory. |

The District Court is being put on notice that there is a conflict in these two
cites and the Appellant 'claim facts are based on the law established in the latter
dated 1992 case ruling of [Rodriguez, supral].

In the interest of justice Appellant seeks a Clarification and opinion of its
denial where the cases cited by this Court dbes not show a specific opinion on how
this Court is. interpreting the deﬁial case .cite standing of (Roby, supra) to
Appellant’s claim.

Thus, if this Court does., not clarify this cite, the (Roby, supra) case cite is
contradicting (Rodriguez, supra) because in 1992 th¢ Florida Supreme Court
rejected the Sté.te trying to use th.e “principle” theory of gﬁilt to “enhance or
reclassifyé’ a Defendant’s sentence as long as the firearm was not in the Appellant’s
actual possession regardless if a Cb-Defendant was the actual holder.

Appellant asks this Court for clarification please. To distinguish the two
rulings as applied to Appellant’s claim.

Respectfully Submitted,

v Sl

Samuel Lee Green #370562
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CERTIFICATE OF SERVICE

I certify that I placed a copy of thivadtion for Clarification in the

i hands of Hamilton Correctional Institution-Annex officials for mailing to:

District Court of Appeal Office of the Attorney General
Second District Criminal Appeals Division
1005 East Memorial Boulevard Concourse Center 4

| Lakeland, Florida 33801 3507 E. Frontage Road, Suite 200
1 ' - Tampa, Florida 33607-7013

¢
Onthis /” day of _ Juwe 2013

Samuel Lee Green #370562
Hamilton Correctional Inst. - Annex
11419 S.W. County Road #249
Jasper, Florida 32052-3735
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED.

'IN THE DISTRICT COURT OF APPEAL
OF FLORIDA
* SECOND DISTRICT
SAMUEL LEE GREEN,
Appellant,
V. Case No. 2D13-377
STATE OF FLORIDA, |

Appellee.

Opinion filed May 22, 20.1 3.

Appeal pursuant to Fla. R. App. P.
9.141(b)(2) from the Circuit Court for
Polk County; John Radabaugh and
Michael E. Raiden, Judges. ‘

Samuel Lee Green, pro se.

PER CURIAM.

Affirmed. See State v. Roby, 246 So. 2d 566 (Fla. 1971); Lopez v. State,
833 So. 2d 283 (Fla. 5th DCA 2002); Roberts v. State, 813 So. 2d 1016 (Fla. 1st DCA

2002).

KELLY, VILLANTI, and LaROSE, JJ., Concur.






246 $5.24 566 - | .
- Supreme Court of Florida. ’
E STATE of Florida, Petitioner,
t
{

’ 4 "\@‘O; XQ\»“} .

L . . [See te.iext be

- Arthur Lee ROBY, Respondent. _ TN M | 18], - Criminal Law K 1173,

. No. 39434, ’_\7@0\3 /(\X*" " F &£ [9@1\@ 10 -

; March 10, 1971. - M N"\\P ‘QP T0XXIV Review v

| Rehearing Denied April 26, 1971, 0% R, 9\’3 ' 110XX1V(Q) Harmless and Reversible Error

,- Defendant was convicted in the Circuit Court, Hillsborough Coiinty,

. Roger D. Fiynn, J., of murder in the second degree, and he appealed. The
 District Court of Appeal, 229 So.2d 604, reversed and rémanded for new trial,
|and certiorari was granted. The Supreme Cout, Hodges, Circuit Judge, held
i that refusal to give aiding and abetting instruction was erroneous insofar as
(the State was concerned where evidence would support finding that
defendant was principal in shoofing of homicide victim but such refusal was
Inot reversible error as to defendant, who could only benefit by its absence.

! Decision of District Court of Appeal quashed and judgment of trial
icourt reinstated.

! Carlton, J., dissented.
iWest Headnotes
1] Homicide K 1179
! 203 ----

! 203!X Evidence
: 203IX(G) Weight and. Sufficiency

; 203k1176 Com\ﬁission of or Participation in Act by Accused:;
Identity )
203k1179 Altercation or Attack by Several.

(Formerly 203k234(4)) } :
Evidence, including evidence that although a total of between two
and seven shots were fired by three defendants at homicide victim only one

.522 caliber slug frompistol of codefendant was taken from victim's body and
that no one saw projectile from defendant's gun hit victim, was insufficient to
sustain conviction of defendant on substantive charge of murder in the second
degree. . :

12] Criminal Law K 59(5)

! 110 - '
| 110V!l Parties to Offenses )

110k59 Principals, Aiders, Abettors, and Accomplices in General
110k59(5) Aiding, Abetting, or Other Participation in Offense.

! A person who is charged in an indictment or information with
qommission of a crime may be convicted on proof that he aided or abetted in
the commission of such crime. F.S.A. § 776.011.
i3 indictment and Information K 171
f 210 ----

210Xl Issues, Proof, and Variance _

: 210k170 Variance Between Allegations and Proof

! 210k171 In General.

! Generally, a defendant is entitled to have charge against him proved
substantially as alleged in the indictment or information and cannot be
prosecuted for one offense and convicted and sentenced for another.

4] Criminal Law K 61.1

{ 110 -

| 110Vl Parties to Offenses

1 110k61 Principals in First Degree

; 110k61.1 In General,

! (Formerly 110k61)

| A person is a principal in the first degree whether he actually
:cg’ammits the crime or merely aids, abets or procures its commission, and it is
mmaterial whether the indictment or information alleges that the defendant
;ommitted the crime or was merely aiding or abetting in its commission, so
ang as the proof establishes that he is guilty of one of the acts denounced by
tatute. F.S.A. § 776.011.

5] Homicide K 1466

i 203 -

2O Parties
203k1466 Aiding; Abetting, or Other Participation in Offense,
203k305) .. '

110k1173 Failure or Refusal fo Give Instructions
110k1173.5 Errors Favorable to Accused.
(Formerly 203k341) -

evidence would support finding that defendant was principal in shooting of
victim but such refusal was not reversible error as to defendant, who could
only benefit by its absence.

Robert L. Shevin, Atty. Gen., and Michael n. Kavouklis, Asst. Atty.
Gen., for petitioner. ' _

John W. Boult, of Fowler, White, Gillen, Hunkey & Kinney, Tampa,
for respondent.

HODGES, Circuit Judge.

The decision in the case of Roby v. State of Florida, 229 So.2d,
604, is reviewed here on certiorari to the Second District Court of Appeal,

4.5(c) of the Florida Appellate Rules, 32 F SA. _ -

The respondent, Arthur Lee Roby, and two other defendants,
William Henry Johnson, Jr., and Ernest Williams, were jointly charged with the
substantive crime of 1st degree murder of one Frank Cutler, deceased, the
indictment ‘alleging in the usual language that the three defendants unlawfully
effected the death of the victim by shooting him with a pistol.

At the conclusion of a trial lasting five days, the jury acquitted the
defendant Johnson, but returned verdicts of guitty of murder in the 2nd degree
against the defendant, Ernest Williams, and the respondent, Arthur Lee Roby.
After entry of judgment of conviction, both defendants were sentenced by the
trial court to be confined at hard labor for twenty years.

The trial court's judgment of conviction of the.respondent Roby was

open to legal scrutiny to determine whether or not it conflicts with decisive law
as enunciated in reported opinions of the Supreme Court or other District
Courts of Appeal.

From the Court's review of the entire record in the case, permitted in
such proceedings, James v. Keene, Fla., 133 S0.2d 297, we believe that the
facts, as stated in the decision which is the -subject of our judicial inquiry,
perhaps sufficiently present the legal issues upon which our conclusions
hinge. However, for reference accommodation and immediate perspective
relief of the legal questions presented, we shall briefly restate the pertinent
facts as we

have gleaned them from the extremely lengthy transcript of evidence, much of
which was understandably befuddled and confused because of the nature of
the melee out of which the killing took place and which was made more
nebulous because the actions of those involved in the tumult were so rash,
precipitative and intermingled and their sequence of such rapidity that it is
impossible to completely separate and narrate them as to exact time or
location in the barroom.

The evidence does reveal that in Tampa, Florida, at 1024 Central
Avenue, there was located a drinking establishment known as the Pyramid

‘Lounge, comprised of a rectangular room running east and west of about 20

75 and divided into an east side area, containing about nine tables with
chairs, known as the 'Ace Lounge', and a west side portion, where a semi-
circular bar and stools were situate, called the 'Pyramid Bar'. Back to back
open booths ran the entire length of the room on the north side.

On the evening of February 4, 1968, somewhere near 11:30 P.M,,
the three named defendants and one Robbie Mafva Robinson, who had

203X Instructions

entered the spot with them at about 9:30 P.M., were in the 'Pyramid Bar area

, Refusal to give “aiding and -abetting instruction, in _homicide
prosecution, was_erroneous iinsofar as the State was concemed where

pursuant to Article V, Section 4, of the Florida Constitution, F.S.A,, and Rule -

reversed on appeal by the District Court's cited opinion, which certiorari lays



of the éstablishment seated at a booth.
o " The place was crowded with patrons and noisy. C
i One James L. Hogan, 19, came into the room with one Margaret
Hunt and a person named Romae Lee Rucker, and this trio had gone to.the

‘Ace Lounge' portion of the premises near the bar. An argument ensugd

between Hogan and the said Robbie Robinson, who had come over to the’
vicinity of Hogan and his companions and accused Hogan of referring to her

as a member of the demimonde, but not in those exact words. . The
dlefendant, William Henry Johnson, Jr., following Robinson, loudly reaffimed

the accusation against Hogan and attempted to hit Hogan but the blow was |

deflected by Rucker. At this point the decedent, Frank Culler, interjected

himself into the argument and for a fleeting moment, at least, restrained |

Johnson and Hogan from becoming unalterably involved in that-altercation by
taking Hogan with him toward the eastern portion of the 'Pyramid Bar'

f The smoldering residuals of this noisy wrangle swiftly drifted to that
part of .the establishment now occupied by Hogan and Cutler and broke out
intto a new fiery fracas between Johnson and Hogan, as the former angrily and
persistently voiced his resentment to the alleged slur on Robbie Robinson,
whom he claimed to be his sister. This confrontation became the incipient
cause of the tragedy in this case asthe respondent Roby and the doomed
Cutler, again interceding for his close friend Hogan, almost immediately
bécame antagonistic participants in a violent dispute which deteriorated at
or?ce into physical combat, it not being clear who struck the first blow.

| The final struggle carried the combatants a short distance toward
the rear of the barroom to a point a few feet farther east of the bar. The
ieffendant Williams followed in close pursuit and William Henry Johnson, Jr.,
also maneuvered in toward the center of the fury.

; After stating at one point to Cutler that he would kil him, the
espondent Roby began firing his .25 caliber pistol at Cutler at the same time
hat codefendant Williams was shooting at the victim with his .22 caliber pistol.
‘ere was testimony that the defendant Johnson also discharged his .22
:a’iber pistol in the direction at Cutler. ,

; Cutler slumped and fell mortally wounded with two slugs in his
bfdomen, after stating, according to witnesses, ‘It doesn't make sense', his
arminal utterance on earth. Some witnesses, including Roby, stated that
tler held a chair raised over his head in a threatening manner when, or
hortly before, the pistols began to bark, and testimony was also admitted that
ewas a mean and dangerous man, having
nee broken a man's back by kicking him in a fight in front of the Pyramid
aunge. .

f A rather enthusiastic general exodus from the building followed the
lc}oting. Near the lead of the evacuation was a group composed of the three
med defendants and the one whose remonstrance at indignity had lighted
g explosion fuse to begin with, Robbie Robinson. She had been in the rest
om at the time of the actual shooting, but said at the trial in describing her
trildrawal with the defendants: 'We all run automatically together.' She
rther testified at the trial as follows:

lell, Roby wanted to keep saying that he had shot the boy, and they wanted
keep telling him not to say that until he found out what was going on, and
3y say with all that shooting in there any one of them could have done it

: And she reiterated later, upon questioning, that both Johnson and
lliams had said that any one of the three defendants could have shot Cutler.

| When cross-examined at the trial, respondent Roby said: -
old Robbie Robinson | thought | had shot at him. | shot a boy in the bar.'

| Immediately thereafter and at all times since, he has been emphatic
stating that he shot ‘at' the deceased rather than that he shot him in fact

Witness testified that a projectile from Royby's weapon hit Cutler.

i The autopsy report revealed that two slugs were found in the
tim's body and a pathologist testified that the cause of death was the
Tibined effect of two gunshot wounds in the abdomén. -

! Only one .22 caliber slug was placed in evidence. Another slug of

Puted caliber was allegedly taken from Cutler's body but this slug and

timony relating to it were not admitted. .
i At the conclusion of the testimony, the trial court refused to submit

.| State arid to which the respondent objected:”
| Wher two or mo combine toge

or more p

or more persofis combine together to ommit an unlawful act each
ly responsible - for of | sociates . comimitted -in
furtherance or prosecution of the comimon desi '
combine fo do an unlawful act"and
an unlawful homicide resuts, all

is -

alike ¢

act they set out to accomplish; the imr
Is considered as proceeding from all.who are present aiding and abetting the
injury done, and the actual -perpetrator is considered .as the agent of his
associates. His actis theirs as well as his own and all are equally guilty.

~ .. -The trial court, counsel for. the “State ‘and defense coursel had
engaged in some discussion relative to a ‘conspiracy charge', but obviously
quoted aiding and abetting charge which was

iate injuiry

the Court was referring to the
declined. :
The District Court of Appeal,.concluded, in a divisive opinion of two

to one, that the evidence was inadequate to_support a valid finding on the
substantive charge that the respondent Roby .caused the death of the
deceased. It also held that the failure of the trial court to instruct the jury as to
provisions of Section 776.011, Florida Statutes, F.S.A., which makes a person
a principal in the first degree whether he actually commits the crime or is
present aiding, abetting, counseli_ng, hiring or otherwise procuring such
offense to be committed, rendered the verdict invalid on this theory.

The Court also further decided that the refusal to grant the quoted
instruction, as requested by the State and objected to by ,
the respondent, was plainly within the discretion of the trial judge, since it was
not clear whether the case dealt with ‘conspiracy' or ‘aiding and abetting'.

The contention here of the petitioner, State of Florida, based upon
confiict of decision, has a dual aspect.

First, it is urged that the evidence at the trial was, indeed; sufficient to support

the verdict of the jury on the substantive charge against Roby, under the

decision of this Court, and Second, that in any event, respondent's: conviction
should be sustained, under Section 776.011 » Florida Statutes (F.S.A)
because the evidence plainly shows that he was. present, aiding and abetting
the commission of the offense and that a° jury instruction on aiding and
abetting was not necessary to sustain the conviction under the controlling
reported case law of this court as well as that of other district courts of appeal.
While the question involved in the first point may appear to be a
close one, in view of the respondent's own quoted statements immediately
after the shooting and at the trial, we are convinced that the District Court of
Appeal was correct in that portion of its decision which held that the facts
proved at the trial were legally insufficient to support conviction on the
substantive charge. In our opinion, no confiict exists between their decision
on this point and the decisions of this Court of any other District Appellate

’

.Court on this question.

(1] The proof, under the evidence admitted, was that two gunshot
wounds caused the death of Cutler; that a total of between two and seven
shots were fired by the three defendants at Cutler; that only one .22 caliber
slug from the pistol of defendant Williams was taken from Cutler's body; and
that no one saw a projectile from Roby's gun hit Cutler. It is obvious that one
reasonable hypothesis, based upon these facts, is that no projectile from
respondent Roby's pistol found its mark. This places a finding that Roby's
action directly caused the homicide in the realm of speculation and suspicion
which, however strong, is never sufficient to nuliify a reasonable doubt and
Support a criminal conviction. The burden of proof of connecting the death to
Roby's pistol was not met. Driggers v. State, Fla., 164 So.2d 200; Davis v.
State, Fla., 90 So.2d 629.
. The authorities cited by respondent, including Land v. State, Fla.,
156 So.2d 8; Coachman v. State, Fla.App., 114 So.2d 189; Hopper v. State,
Fla, 54 So.2d 165, Tongay v. State, Fla., 79 So.2d 673; and Bellamy v.
State, 56 Fla. 43, 47 So. 868, are distinguishable, as to factual complex, from
the case under consideration, and because of the distinctions are not
controlling.
We must depart from the ruling of the District Court, however, on the

he jury, orally or in written form, the following instruction requested by the

1

second contention of the petitioner because it is incompatible with éhe

gn;-and if two or more person's
n of the common object;”

lawful ho _ e ally responsible for the -
probable consequences that,m,ay_anvse___frdm the perpetration of thé unlawful
' from which death ensues ‘



qec'srdns of this Gourt and other Appellate Courts of thrs State

" [2) Abundant proof that the respondent Roby was present aiding

nd abetting in the commission of the offense was adduced at the trial. The
jvrdence was fully sufficient, as a matter of law, to sustain such a charge and
it is now well established in Florida that a person who is _charged in an
indictment or information with commission of a crime may be convicted upon
proof that he aided or abetted in the commission of stch crime, under Section
776.011, Florida Statutes, F.S.A., which enacted the recogruzed precept into
statutory law.

! The rule was first recognized, albeit, perhaps in obiter dictum, by
tnrs Court in the year 1893 in Albritton v. State, 32 Fla. 358, 13 So. 955. It

as followed in many other decisions, among them, Green v. State, 40 Fla.
191, 23 So. 851 (1898); Myers v. State, 43 Fla. 500, 31 So. 275; Pope v.
State 84 Fla, 428, 94 So. 865; Brown v. State, 82 Fla. 306, 89 So. 873,
JLmenez v. State, 158 Fla. 719, 30 So.2d 292; -Chaudoin v. State, Fla.App.,
118 $0.2d 569 and Newman v. State (Fla.) 196 So.2d 897 (See also Sons v.
State, Fla.App., 99 So.2d 888, cert. den. 357 U.S. 910, 78 S.Ct. 1157, 2
L.Ed.Zd 1160), to finally establish it as law in the criminal jurisprudence of
Florida.

| In Jacobs v. State, 184 So.2d 711, it was held by the First District
Court of Appeal that one may be charged with aiding, abetting or procuring
the commission of a criminal offense and may be convicted upon proof
=stabhsh|ng the actual commission of the offense by him, and vice versa.

: [3] In that case the defendant, who was charged with a substantive
Jffense, conceded that the aiding and abetiing statute (F.S. Sec. 776.011,
= [SA) makes an aider and abetter a principal equally guilty as the person
who actually perpetrates the crime but contended that the State had the duty
»ficharging him as an aider and abetter in the information filed against him,
soncluding that he could not be found guilty of aiding and abetting on the
,ubstantrve charge contained in the information. His contention, of course,

vas based upon the general rule that a defendant is entitled to have the | .

htarge against him proved substantially as alleged in the indictment or
1tbrmatron and ‘cannot be prosecuted for one offense and convicted and
ehtenced for another.

! In clearly rejecting this contention and affirming the judgment of
ohviction, the Court, in Jacobs, quoting from the Albritton case, said:
“¥ * Under the indictment before us; charging Andrew Albritton with the
ommission of the felony, and Henry Albritton as being present, aiding,
betting, and procuring the commission of the offense, both of them could
ave been convicted on a state of facts showing that Henry committed the
ffénse and Andrew was present, aiding, abetting, and procuring the
ammrssron thereof. The offense charged against all of them is the same. **

“Under this indictment, * * * the named defendants are indicted as
rﬁcnpals -Andrew in the first degree, and Henry * * * in the second degree. *
* 'The punishment prescribed for principals in the first and second degrees is
e' same under our law.'

The Court then stated:

' )ne may be charged in an information or indictment with aiding, abetting, or

‘ocuring the commission of a criminal offense, but if the proof establishes
at he actually committed the offense, a verdict finding him guilty as charged
‘"1 be sustained. Conversely, It would follow that if an information, such as
e one filed in the case sub judice, charges a defendant with the commission.
criminal offense, and the proof establishes only that he was feloniously
esent, aiding, and abetting in the commission of the crime, a verdict of quilty
gharged should be sustained." (ltalicizing ours)
i [4] Under our statute, therefore, a person is a principal in the first
g{ree whether he actually commits the crime or merely aids, abets or
obures its commission, and it is immaterial whether the indictment or
‘ormation alleges that the defendant committed the crime or was merely
1|ng or abetting in its commission, so long as the proof establishes that he
as guilty of one of the acts denounced by the statute. See Myers v. State,
Fla 500, 31 So. 275; Pope v. State, 84 Fla. 428, 94 So. 865.
The underlying reason, to which the rule, as enunciated in the cited
ses from Albritton to the present time, is obviously pegged, is that the
avisions of the statute, proscribing acts of aiding, abetting, counseling, hiring

|

h _ 1 0 he} Drstnct Court of Appeal demonstrates
some confusion |n its ‘statement relative’ to consprracy probably rnduced by
its mention by the tnal court d counsel in connection with jury instructions.
it appears to be crystal clear that the substantive crime of
conspiracy, an offense entrrely separate and drstmct and govemed by a
different statute, from the substantive crime with which the respondent Roby
was charged has no relevancy in this case. Blackburn v. State, Fla., 83
S0.2d 694, cert. demed 350U.S. 987, 76 S.Ct. 473, 100 L.Ed. 854. g
e ltis also free from doubt that the rnstructron Tequested . -
by the State atthovgh not as artfully or precrsely drawn as it mrght have been,
nevertheless embraced a proper statement of the law bearing upon the facts
of.the case.
{5] The learned tnal judges refusal to give the instruction, upon
objection of the respondent, while erroneous insofar as ‘the State was
concerned, was not reversible error as to the respondent Roby, who could
only benefit by its absence. The minority opinion of the District Court of
Appeal, we think, was eminently correct on this phase of the case.
In view of the foregoing, the decision of the District Court of Appeal

is quashed and the judgment and.sentence of the trial court reinstated.
ROBERTS, C.J., and ERVIN and DREW (Retired), JJ., concur.
CARLTON, J., dissents.
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" 602 50.2d 1270
- 17 Fla. L. Weekly S379
Suprems Court of Florida. \
| STATE of Florida, Pefitioner, _’/{ A o
A : R ,;:‘,.,'A,A
. Anibal RODRIGUEZ, Resporident. '~
. No. 77859,
| July 2, 1992,
| Following affirmance, 528 So.2d 1373, of conviction for attempted
. first-degree murder, defendant sought postconvrctron relief. The Circuit Court
 for Dade County, Fredricka G. Smith, J., found that sentencing enhancement
| was ilegal. State appealed. The District Court of Appeal, 582.8o. 2d 1189
l affirmed and certified question of great public importance. The Supreme
| Court, Overton, J., held that felony defendants sentence could not be
. enhanced based on "use" of weapon, absent evidence of his personal
| possession of weapon during commission of fefony.
Certified question answered; District Court decision approved.

West Headnotes
1] Sentencing and Punishment K 79
350H ----
350H1 Punishment in General
350HI(D) Factors Related to Offense
350Hk76 Weapons
: - 350Hk79 Possession and Carrying.
‘ (Formerly 110k1208.6(2))
i When defendant is charged with felony involving the "use® of a
»weapon his or her sentence cannot be enhanced without evidence
' establishing that defendant had personal possession of the weapon during the
' commission of the felony. West's F.S.A. § 775.087(1).

‘2] Sentencing and Punishment K 81
| 350H —- |
! 350HI Punishment in General
‘ 350HI(D) Factors Related to Offense

350Hk76 Weapons
350Hk81 Accomplices and Co-Participants.

‘ (Formerly 110k1208.6(2))
’ Defendant's sentence for attempted first-degree murder could not

'be enhanced on basis of codefendant's possession of rifle during commission
of the crime. West's F.S.A. § 775.087(1).

‘ Robert A. Butterworth, Atty. Gen., and Jorge Espinosa and Michael
J Neimand, Asst. Attys. Gen., Miami, for peitioner.

l Bennet H. Brummer, Public Defender and Michel Ociacovski Weisz,
Sp Asst. Public Defender, Eleventh Judicial Circuit, Miami, for respondent.

) OVERTON, Justice.

* We have for review State v. Rodriguez, 582 So.2d 1189 (Fla. 3d
DCA 1991), in which the Third District Court of Appeal certified the following
questlon as being of great public importance:

Does the enhancement provision of subsection 775.087(1), Florida Statutes
(H 983), extend to persons who do not actually possess the weapon but wha
commit an overt act in furtherance of its use by a coperpetrator?

\"’) id. at 1191.

We have jurisdiction _ (FN1) and answer the question in the
n'egatrve finding, in accordance with the district court decision, that section
775.087(1) daes not, by its terms, allow for vicarious enhancement because of
lﬁe action of a codefendant.

The relevant facts reflect that Rodriguez was charged with an
attempt to commit murder in the first degree upon allegations that he and his
eodefendant fired a deadly weapon at Officer Kenneth Nelson, in violation of
sbctions 782.04(1), 777.04(1), and 775.087, Florida. Statutes (1983). The]
3yidence established that, when the police attempted to pull over Rodriguez's
rehicle, he fled at high speed. During the chase, a passenger in Rodriguez's

3ar picked up a rifie and began shooting-at the pursuing officers. Rodriguez
md his codefendant were apprehended and charged by information as
)rewously noted. Rodriguez was convicted of attempted first-degree murder.

1

1

o Hrs sentence was enhanced on the grounds thal he used“ the frrearm in thr

1 of this offense. “The 1 issuein this proceedmg is the enhancemen

tence under section 775, 087(1) which reads as folows; -
rovrded by faw ,_whenever a_person it
’ € epta; in which the use of a weapon o fi ream
is an essentral element and -during ‘the . commrssron of such felony the
defendant carries, drsplays uses, threatens, or attempts to use any weapor
or firearm, or during the commission of stch felony the defendant commits ar
aggravated battery, the felony for which the person. is charged shall be
reclassified as follows:
(a) In the case of a felony of the first degree, to a life felony.
(b) In.the case of a felony of the second degree toa felony of the
first degree '
(c) In the case of a felony of the thrrd degree, 0 & felony of the
second degree..
§ 775.087(1), Fla. Stat. (1983) (emphasis added). In this instance
both parties agree that the reclassified sentence-would be a life sentence.
Rodriguez filed @ motion for postconviction relief, asserting that he
was improperly sentenced because of application of the enhancement
provision. The trial-court granted relief, finding that "the firearm described in
the information as that used
during the commission of the attempted murder was _at no time carried, ,
displayed, used, or attempted to be used by thig Defendant.” The trial courl {
concluded that. Rodnguez was mpr@erly sentenced under a 4rfe_f_elqny‘~
: for attempted first-degree

murder under sections 782.04(1) and 777.04. _
. On appeal, the Third District Court of Appeal affirmed, noting that it
had “previously ruled that 'the enhancement provisions of section 775.087(1)

. regquire that th possess the weapon -during _the

commrssron of the crime involved.'*  Rodriguez, 582 So.2d at 1190 (quoting
Postell v. State, 383 So.2d 1159, 1162 (Fla. 3d DCA 1980)). See also
Willingham v. State, 541 So.2d 1240 (Fla. 2d DCA), review denied, 548
So.2d 663 (Fla.1989); Ngai v. State, 5566 So:2d 1130 (Fla. 3d DCA 1989).

[1] [2) The State argues ‘that this case should be controlled by
Menendez v. State, 521 So.2d 210 (Fla. 1st DCA 1988). In Menendez, the
defendant was convicted of trafficking in cocaine and was found to have
personally possessed the weapon during the commission of the felony. Both
the trial court and the district court in this proceeding held that Menendez was
distinguishable. We agree that Menendgz should not apply because the
factual circumstances are distinguishable. W_ewgetendam
charged with a felony involving the "use” of a weapon, his or her, sentence
cannot be enhanced under section 775.087(1) without evidence establishing .3
that the defendant had personal possession of the weapon_during the$
commission of the felony. In this case, the evidence plainly establishes that

| Rodriguez di of the rifle during the commissian
of the felony. We reject the State’'s contention that Rodriguez's sentence §~

should be enhanced on the theory of constructive or vicarious possession
based on the conduct of e codefendant - J
We hold that the statute in this instance does not allow thaf
construction o interpretation. See Postell; Willingham; Ngai. Interestingly,
Rodriguez's sentence could have been enhanced under the statute if the
State had charged him with the commission of a felony while carrying the
pistol that was found on his person after the chase. The failure of the State to
properly charge Rodriguez precludes it from enhancing his sentence under
the carrying portion of the statute.

For the reasons expressed, we answer the question in the negative
and approve the decision of the district court.

Itis so ordered.

BARKETT, C.J.,, and McDONALD, SHAW GRIMES, KOGAN and
HARDING, JJ., concur.
(FN1.) Art. V, § 3(b)(4), Fla. Const.
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FOR MAILING

6 d& -3 IN THE DISTRICT COURT OF APPEAL

FOR THE SECOND DISTRICT
STATE OF FLORIDA '

SAMUEL LEE GREEN,
Appellant,

v. DCA CASE NO: 2D13-377

STATE OF FLORIDA,
Appellee.
/

CERTIFICATION OF A WRITTEN OPINION

COMES NOW, Appellant Samuel Lee Green, pro se; pursuant to Fla. R.
App. P. 9.330 ‘and 9.331, submits this Motion for Certification of a Written
Opinion in the above styled case and in support states the following:

1. This Appellant believes that a certified written opinion will provide a
legitimate basis for a Supreme Court review due to a conflict of the Florida

Supreme Court’s opinion in the cited case of Roby v. State, 246 So. 2d 566 (Fla.

1971), where the Supreme Court held that a person is guilty as a principle of a
crime if evidence establishes such guilt, contradicting and conflicting with the

Florida Supreme Court’s later opinion in the case of Rodriguez v. State, 602 So. 2d

1270 (Fla. 1997), where the Court held that if a person is charged under Fla.

Statute 775.087, despite being adjudicated guilty as a principle to a crime

involving the use of a firearm does not constitute a sentence reclassification or

enhancement where a Defendant was determined not to personally possess a

1L




firearm.
The Court’s written opinion on how the Court is apprehending and

interpreting Florida Supreme Court law in the case of Roby v. State in RE, 246 So.

2d 566 (Fla. 1971) to the facts of Appellant’s claim is needed in the interest of

justice due to Appellant’s whole claim is based on the case law of Rodriguez v.

State, 602 So. 2d 1270, 1272 (Fla. 1997). As it is a more recent opinion Appellant
expresses a belief his claim is of great public interest which will affect a great
many people and based on a reasoned and studied judgment due to where the
Florida Supréme Couﬁ held thét a person is guilty as a principle and must be
punished as to what his co-perpretator did who possessed the firearm and the
Florida Supreme Court’s prior opinion 20 years later that established that the
principle participation of guilt does not allow a Court to sentence a person to a
higher reclassification br enhancement when that individual does not possess the

firearm and is charged with Fla. Statute 775.087, is a prima facie conflict of law.

Appellant respectfully requests this Court to provide certification of its
written opinion in the case. The Courts decision is of exceptional importance.

Date: -4 -13 Respectfully Submitted,

Coo L b

Samuel Lee Green, # 370562
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I certify that I placed a copy of this Certification of a Written Opinion in the
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District Court of Appeal
Second District

1005 East Memorial Boulevard
Post Office Box 327

Lakeland, Florida 33801

On this 6™ day of June, 2013.

Office of the Attorney General
Criminal Appeals Division
Concourse Center 4

3507 E. Frontage Road, Suite 200
Tampa, Florida 33607-7013
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STATE OF FLORIDA |

SAMUEL LEE GREEN,

Appellant,
V. : : CASE NO: 2D13-377

C.C. JUDGE: KELLY/
'VILLANTY/

STATE OF FLORIDA, LA ROSE/

Appellee. JJ.

) /
REHEARING

COMES NOW Samuel Lee Gre;en, (Appellant) moves this Honqrable Court
for Rehearing of its decision dated May 22, 2013, in Appeal Case No. 2D13-377,
pursuant to Rule 9.330; 9.030; Fla‘. Const. Art. 1,2; 1,9; and U.S. Const. Amend 1.

On May 22, 2013, this Court entered a denial order of Appellant’s 3.800(a)
Illegal Sentence Appeal in favor of the 10" Judicial Courts Judges John Radabaugh
and Michael E. Raiden.

As seen in the denial order as seen in Exhibit A on May 22, 2013, seemingly
is rested on three (3) cited cases as to: |

Roby v. State, 246 So. 2d 566 (Fla. 1971) (Exhibit B)

Lopez v. State, 833 So. 2d 283 (Fla. 5" DCA 2002) (Exhibit C)

Roberts v. State, 813 So. 2d 1016 (Fla. 1¥ DCA 2002) (Exhibit D)

Appellant respectfully asks this Court to reconsider its denial where this




Court has wholly overlooked and mi'se{pp.l‘ied the Florida Supfeme Courts case law

to Appellant’s argument.
This Court overlooked that Appellant based his entire af_gument on a

sentencing error that was undistinguishablé from the supporting case of Florida

Supreme Court’s [Rodriguez v. State, 602 So. 2d 1270, 1272 (Fla. 1992) (Exhibit

E)].

This Court overlooked that Appellant did not argue his conviction was
illegal he arguéd that his [Sentence] was illegal because as seen in (Rodriguez,

supra) the law of Florida Statute 777.011 “Principle in the First Degree” does not

allow a Defendant’s sentence to be reclassified or enhanced from Second Degree
to First Degree sentencing where the firearm was not determined to be in the actual
possession of the Appellant, because the Florida Supreme Court rejected the
State’s contention that R_odrigue.z’s sentence [riot conviction] could be enhanced on
a theory of constructive or vicarious possession based on the conduct of the or [a]
Co-Defendant. [Law]

Appellant clearly showed that his facts are undistinguishable from

established Florida Supreme Court case of (Rodriguez, supra) and that established

Florida Supreme Court law shows that a Defendant’s [Green’s] sentence can not be
enhanced to a life sentence, where only a 15 year sentence could have been given,

with the P.R.R. its still a 15 year mandatory sentence. (See Exhibit E)




The denial case of (Roby, Supra) is not supportive of “the Appellant
~argument to warrant denial because the [1971] opinion in (Roby, supra) compared

to the [1992] opinion in (Rodriguez, supra), are two contrary holdings by the

Florida Supreme Court and thus a conclusion of denial can not be given because
this Court obviously did ﬁot interprét the argument df Appellant’s sentence. (Roby,
supra) does not speak of any sentence, or Florida Statute 775.087. This case is and
has been obviously misapplied because (Roby, supra) speaks of a defendant being
charged and found guilty as a principle and does not speak of Appellant’s claim of
illegal sentencing. (See Exhibit B)

Therefore, Appellant seeks a reversal on this denial because the denial case
cites do not established any law that denies Appellant relief sought on his

sentencing. The facts of Appellant are overlooked because the District Court

should have clearly seen that:

1. Appellant (Green was clearly charged with 775.087, in a crime
involving the use of a weapon [Robbery with a Firearm]) (See
Exhibit F).

2. Appellant (Green was clearly determined not to carry a firearm in
the robbery by the jury) (See Exhibit G).

3. Appellant (Green was clearly given a 1% Degree Life Sentence
adjudicated [guilty of Robbery with a Firearm as a principle]) (See
Exhibit H).



These (3) three facts are undlstmgmshable from (Rodnguez, supra, See

Exhibit E) that thls Court overlooked and as a result Rodrlguez was sentenced to a
Second Degree Felony despite being a [Principle] because the firearm was not in
his actual possession.

Appellant, asks this Court to review the law and facts and to reverse this
decision because if not a substantial injustice has occﬁrred and it is the

responsibility of this Court to correct a manifest injustice. (State v. McBride, 848

So. 2d 287, 291-92 (Fla. 2003).

Respectfully Submitted,

Samuel Lee Green, DC #370562

CERTIFICATE OF SERVICE

I certify that I placed a copy of this Rehearing in the hands of Hamilton

Correctional Institution Annex officials for mailing to:

District Court of Appeal Office of the Attorney General
Second District Criminal Appeals Division

1005 East Memorial Boulevard Concourse Center 4

Post Office Box 327 3507 E. Frontage Road, Suite 200
Lakeland, Florida 33801 Tampa, Florida 33607-7013

. 4
On this bb" day of June, 2013. ' g\w 27\/\,\/
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Samuel Lee Green, DC #370562
Hamilton Correctional Inst. - Annex
11419 S.W. County Road #249
Jasper, Florida 32052-3735
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Appeal pursuant to Fla. R. App. P.
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Samuel Lee Green, pro se.

PER CURIAM.

Affirmed. See State v. Roby, 246 So. 2d 566 (Fla. 1971); Lopez v. State,

833 So. 2d 283 (Fla. 5th DCA 2002); Roberts v. State, 813 So. 2d 1016 (Fla. 1st DCA
2002).

KELLY, VILLANTI, and LaROS_E, JJ., Concur.
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. Supreme Court of Florida. e e RS
| STATE of Florida, Petitioner, G -
% ey R
| Arthur Lee ROBY, Respondent. BT
| No. 39434, A

| March 10, 1971.

| Rehearing Denied April 26, 1971. ,

i Defendant was convicted in the Circuit Court, Hillsborough County,
| Roger D. Flynn, J., of murder in the second degree, and he appealed. The
District Court of Appeal, 229 50.2d 604, reversed and remarided for niew tria,
'and certiorari was granted. The Supreme Court, Hodges “held
;that refusal to give aiding and abetting instruction was erroneous insofar as-
the State was concerned where evidence would support finding ‘that
‘defendant was principal in shooting of homicide victim but such refusal was
znot reversible error as to defendant, who could only benefit by its absence.

] Decision of District Court of Appeal quashed and judgment of trial
icourt reinstated.

| Carlton, J., dissented.

\West Headnotes

1] Homicide K 1179

203 -

| 203IX Evidence

| 2031X(G) Weight and Sufficiency

! 203k1176 Commission of or Participation in Act by Accused;
Identity ' .
; 2031179 Altercation or Attack by Several.
l (Formerly 203k234(4)) :
: Evidence, including evidence that although a total of between two
and seven shots were fired by three defendants at homicide victim only one
122 caliber slug from pistol of codefendant was taken from victim's body and
that no one saw projectile from defendant's gun hit victim, was insufficient to

sustain conviction of defendant on substantive charge of murder in the second

degree. '
[2] Criminal Law K 59(5)

| 110 -

i 110Vl Parties to Offenses

i 110k59 Principals, Aiders, Abettors, and Accomplices in General

l 110k59(5) Aiding, Abetting, or Other Participation in Offense.

; A person who is charged in an- indictment or information with
dommission of a crime may be convicted on proof that he aided or abetted in
the commission of such crime. F.S.A. § 776.011.

(3] Indictment and Information K 171

i 210 -

! 210Xl Issues, Proof, and Variance

| 210k170 Variance Between Allegations and Proof

210k171 In General. _

Generally, a defendant is entitied to have charge against him proved
shbstantially as alleged in the indictment or information and cannot be
prosecuted for one offense and convicted and sentenced for another.

#) Criminal Law K 61.1

i
i
}
1
!

110 -—-

; 110VHl Parties to Offenses

i 110k61 Principals in First Degree

| 110k61.1 In General.

% (Formerly 110k61)

' A person is a principal in the first degree whether he actually
commits the crime or merely aids, abets or procures its commission, and it is
immaterial whether the indictment or information alleges that the defendant
committed the crime or was merely aiding or abetting in its commission, so
long as the proof establishes that he is guilty of one of the acts denounced by
statute. F.S.A.§776.011.

5] Homicide K 1466

; 203 -

203X(D) Part
203K148

1

OOV Review
110XXIV(Q) Harmless and Reversible Error
110k1173 Failure or Refusal to Give Instructions
Favorable to Accused.

instruction, in homicide .
ate was. concerned, where -
was principal in shooting o
as to defendant, who coulc

evidence would support finding that defendant
victim but such réefusal was not reversible error
only benefit by its absence.

Robert L. Shevin, Atty. Gen., and Michael n. Kavouklis, Asst. Atty
Gen., for petitioner.

John W. Boult, of Fowler, White, Gillen, Hunkey & Kinney, Tampa
for respondent.

HODGES, Circuit Judge.

The decision in the case of Roby v. State of Florida, 229 So.2d
604, is reviewed here on certiorari to the Second District Court of Appeal,
pursuant to Article V, Section 4, of the Florida Constitution, F.S.A., and Rule
4.5(c) of the Florida Appellate Rules, 32 F.S.A.

The respondent, Arthur Lee Roby, and two other defendants,
William Henry Johnson, Jr., and Ernest Williams, were jointly charged with the
substantive crime of 1st degree murder of one Frank Cutler, deceased, the
indictment alleging in the usual language that the three defendants unlawfully
effected the death of the victim by shooting him with a pistol.

At the conclusion of a trial lasting five days, the jury acquitted the
defendant Johnson, but returned verdicts of guilty of murder in thé 2nd degree
against the defendant, Ernest Williams, and the respondent, Arthur Lee Roby.
After entry of judgment of conviction, both defendants were sentenced by the
trial court to be confined at hard labor for twenty years.

The trial court's judgment of conviction of the respondent Roby was
reversed on appeal by the District Court's cited opinion, which certiorari lays
open to legal scrutiny to determine whether or not it conflicts with decisive law
as enunciated in reported opinions of the Supreme Court or other District
Courts of Appeal.

From the Court's review of the entire record in the case, permitted in
such proceedings, James v. Keene, Fla., 133 So0.2d 297, we believe that the
facts, as stated in the decision which is the subject of our judicial inquiry,
perhaps sufficiently present the legal issues upon which our conclusions
hinge. However, for reference accommodation and immediate perspective
relief of the legal questions presented, we shall briefly restate the pertinent
facts as we
have gleaned them from the extremely lengthy transcript of evidence, much of
which was understandably befuddled and confused because of the nature of
the melee out of which the killing took place and which was made more
nebulous because the actions of those involved in the tumult were so rash,
precipitative and intermingled and their sequence of such rapidity that it is
impossible to completely separate and narrate them as to exact time or
location in the barroom.

The evidence does reveal that in Tampa, Florida, at 1024 Central
Avenue, there was located a drinking establishment known as the Pyramid
Lounge, comprised of a rectangular room running east and west of about 20
75 and divided into ‘an east side area, containing about nine tables with
chairs, known as the 'Ace Lounge', and a west side portion, where a semi-
circular bar and stools were situate, called the 'Pyramid Bar'. Back to back
open booths ran the entire length of the room on the north side.

On the evening of February 4, 1968, somewhere near 11:30 P.M.,
the three named defendants and one Robbie Marva Robinson, who had

203Xl Instructions

entered the spot with them at about 9:30 P.M., were in the 'Pyramid Bar' area

| §L



Ufthe establrshment seated atabooth. SR
' The place was crowded with patrons and nonsy S

Hunt and a person named Romae Lee Ruck r, and
‘Ace Lounge portion of the premrses near the bar

vicinity of Hogan and his companrons and accused Hogan' of referrrng to her
as a member of the demimonde, but riot in those exact words. The'

deflected by Rucker.
himself into the argument and for a ﬂeetmg moment
Johnson and Hogan from becomrng unalterably mvolved

part of the estabtrshment now occupred by H ,
1 into a new fiery fracas between Johnson and Hogan, as the former angnly and
perSIstently voiced his resentment to the alleged slur .on_Rabbie Robtnson»
whom he claimed to be his sister. This confrontation became the i '

. cause of the tragedy in this case as the respondent Roby and the doomed”

lCutler again interceding for his close friend Hogan almost immediately
tbecame antagonistic participants in a violent dispute which deteriorated at
once into physical combat, it not being clear who struck the first, blow

The final struggle carried the’ combatants a short dtstance toward
“the rear of the barroom to a paint a few feet farther east of the bar. The
' defendant Williams followed in close pursuit and William Henry Johnson Jr.,
l also maneuvered in toward the center of the fury.
\ After stating at one point to Cutler that he would kill him, the
!respondent Roby began firing his .25 caliber pistol at Cutler at the same time
that codefendant Williams was shooting at the victim with his .22 caliber pistol.
|There was testimony that the defendant Johnson also discharged his .22
tcalrber pistol in the direction at Cutler.

Cutler slumped and fell mortally wounded with two slugs in his
abdomen after stating, according to witnesses, ‘It doesn't make sense’, his
terminal utterance on earth. Some witnesses, including Roby, stated that
.Cut!er held a chair raised over.his head in a threatening manner when, or
tshortly before, the pistols began to bark, and testimony was also admitted that
\he was a mean and dangerous man, having
ionce broken a man's back by kicking him in a fight in front of the Pyramid
‘Lounge.
| ? A rather enthusiastic general exodus from the buiiding followed the
lshoottng Near the lead of the evacuation was a group composed of the three
iarmed defendants and the one whose remonstrance at indignity had lighted
the explosion fuse to begin with, Robbie Robinson. She had been in the rest
room at the time of the actual shooting, but said at the trial in describing her
withdrawal with the defendants: ‘We all run automatically together.! She
further testified at the trial as follows:

'Well, Roby wanted to keep saying that he had shot the boy, and they wanted
o keep telling him not to say that until he found out what was going on, and
they say with all that shooting in there any one of them could have done it

| And she reiterated later, upon questioning, that both Johnson and
Williams had said that any one of the three defendants couid have shot Cutler.
| When cross-examined at the trial, respondent Roby said:

Y told Robbie Robinson | thought | had shot at him. | shot a boy in the bar.'

f Immediately thereafter and at all times since, he has been emphatic
n stating that he shot ‘at’ the deceased-rather than that he shot him in fact
%\to witness testified that a projectile from Royby's weapon hit Cutler.

The autopsy report revealed ‘that two slugs were found in the
lnctrms body and a pathologist testified that the cause of death was the
¢ombined effect of two gunshot wounds in the abdomen.

! Only one .22 caliber slug was placed in evidence. Another slug of
dtsputed caliber was allegedly taken from Cutler's body but this slug and
testrmony relating to it were not admitted.

; At the conclusion of the testimony, the trial court refused to submit
fo the jury, orally or in written form, the following instruction requested by the

|

the Court was'refemng to the quoted‘ atdrng"'and abetttng charge whrch was"
it | declined.

State and to wh|ch the respondentobjected

, 'When two or more persons combine together-to commrt an unlawful act eacr'
One James L. Hogan, 19, came into the. om with one“M ':garet i ; :

defendant, erllam Henry Johnson Jr, followrng Robrnson :Ioudly reaffrmed is col

- The Dtstrrct Court of Appeal concluded in a divisive opinion of two .
to one, that the 'dence was rnadequate to support a valid finding on the
substanttve_charge that the respondent Roby caused the death of the
: It , rial court to instruct the j juryasto.
provrsuons of Sectton 778. 01 1, Florida Statutes, F.S.A., which makes a person
a pnncrpal in. the ﬁrst degree whether he actually commits the crime or is
preseént aiding, abettrng, counsellng.‘f hrnng or “otherwise procufing ‘such
offense to be committed, rendered the verdict mvalrd on this theory.

The Court also further ‘decided that the refusal to grant the quoted
instruction, as requested by the State and objected to by
the respondent, was plainly within the discretion of the trial judge, since it was
not clear whether the case dealt with * conspiracy' or 'aiding and abetting'.

The contention here of the petitioner, State of Florida, based upon
conflict of decision, has a dual aspect
First, it is urged that the evidence at the trial was, indeed, sufficient to support
the verdict of the jury on the substantive charge against Roby, under the
decision of this Court, and Second, that in any event, respondent's conviction
should be sustained, under Section 776.011, Florida Statutes (F.S.A.),
because the evidence plainly shows that he was present, aiding and abetting
the commission of the offense and that a jury instruction on aiding and
‘abetting was not necessary fo sustain the conviction under the controlling
reported case law of this court as well as that of other district courts of appeal.

While the question involved in the first point may appear to be a
close one, in view of the respondent's own quoted statements immediately
after the shooting and at the trial, we are convinced that the District Court of
Appeal was correct in that portion of its decision which held that the facts
proved at the trial were legally insufficient to support conviction on the
substantive charge. In our opinion, no conflict exists between their decision
on this point and the decisions of this Court of any other District Appellate
Court on this question.

[1] The proof, under the evidence admitted, was that two gunshot
wounds caused the death of Cutler; that a total of between two and seven
shots were fired by the three defendants at Cutier; that only one .22 caliber .
slug from the pistol of defendant Williams was taken from Cutier's body; and
that no one saw a projectile from Roby's gun hit Cutler. It is obvious that one
reasonable hypothesis, based upon these facts, is that no projectile from
respondent Roby's pistol found its mark. This places a finding that Roby's
action directly caused the homicide in the realm of speculation and suspicion
which, however strong, is never sufficient to nullify a reasonable doubt and
support a criminal conviction. The burden of proof of connecting the death to
Roby's pistol was not met. Driggers v. State, Fla., 164 So.2d 200; Davis v.
State, Fla., 90 So.2d 629.

The authorities cited by respondent, including Land v. State, Fla.,
156 S0.2d 8; Coachman v. State, Fla.App., 114 So.2d 189; Hopper v. State,
Fla., 54 So.2d 165, Tongay v. State, Fla., 79 So0.2d 673; and Bellamy v.
State, 56 Fla. 43, 47 So. 868, are distinguishable, as to factual complex, from
the case under consideration, and because of the distinctions are not
controlling.

We must depart from the ruling of the District Court, however, on the
second contention of -the petitioner because it is incompatible with the
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tiecisions of this Court and other Appellate Courts of this State, .-~ = .
'+ [2) Abundant proof that the respondent Roby was presen
and abetting in the commission of the offense Was ‘adduced.at’
bvidence was fully suffcient, as a matter of Iaw, to sustain sui
it is now well established in Florida that a person ‘who
indictment or information with commission of a crime may be
proof that he aided or abetted in the commission of such crime, under S
776.011, Florida Statutes, F.S.A., which enacted the recognized prec

statutory law. .
! The rule was first recognized, albeit, perhaps, in obiter dictum, by |
this Court in the year 1893 in Albritton v. State, 32 Fla. 358, 13 So. 955. It

was followed in many other decisions, among them, Green v. §

191, 23 So. 851 (1898); Myers V. ‘State, 43 Fla. 500, 31 So. 275; P
State, 84 Fla. 428, 94 So. 865; Brown v, State, 82 Fla, 306, 89 So. 873,
!rJimenez v. State, 158 Fla. 719, 30 So.2d 292, Chaudoin v. State, Fla.App.,
118 S0.2d 569 and Newman v. State (Fla.) 196 So.2d 897 (See also Sons V.
State, Fla.App., 99 So.2d 888, cert. den. 357 U.S. 910, 78 S.Ct. 1157, 2
LEd.2d 1160), to finally establish it as law in the criminal jurisprudence of

Florida.

in Jacobs v. State, 184 So.2d 711, it was held by the First District

¢ourt of Appeal that one may be charged with aiding, abetting or procuring
the commission of a criminal offense and may be convicted upon proof
establishing the actual commission of the offense by him, and vice versa.
[3] In that case the defendant, who was charged with a.substantive
offense, conceded that the aiding and abetting statute (F.S. Sec. 776.011,
F.S.A.) makes an aider and abetter a principal equally guilty as the person
who actually perpetrates the crime but contended that the State had the duty
f charging him as an aider and abetter in the information filed against him,
concluding that he could not be found guilty of aiding and abetting on the
substantive charge contained in the information. His contention, of course,
was based upon the general rule that a defendant is entitied to have the
charge against him proved substantially as alleged in the indictment or
information and cannot be prosecuted for one offense and convicted and
sentenced for another.

. In clearly rejecting this contention and affirming the judgment of
conviction, the Court, in Jacobs, quoting from the Albritton case, said:
" * * Under the indictment before us, charging Andrew Albritton with the
c&)mmission of the felony, and Henry Albritton as being present, aiding,
abetting, and procuring the commission of the offense, both of them could
have been convicted on a state of facts showing that Henry committed the
offense, and Andrew was present, aiding, abetting, and procuring the
clmmission thereof. The offense.charged against aff of them is the same. **
*1 Under this indictment, * * * the named defendants are indicted as
arincipals,--Andrew in the first degree, and Henry * * * in the second degree. *
*1 The punishment prescribed for principals in the first and second degrees is
‘he same under our law. :

, The Court then stated:
Gne may be charged in an information or indictment with aiding, abetting, or
ocuring the commission of a criminal offense, but if the proof establishes
h%at he actually committed the offense, a verdict finding him guilty as charged
vill be sustained. Conversely, It would follow that if an information, such as
e one filed in the case sub judice, charges a defendant with the commission
fla criminal offense, and the proof establishes only that he was feloniously
resent, aiding, and abetting in the commission of the crime, a verdict of quilty
s{charged should be sustained.” (ltaficizing ours)
[4] Under our statute, therefore, a person is a principal in the first
egree whether he actually commits the crime or merely aids, abets or
rocures its . commission, and it is immaterial whether the indictment or
formation alleges that the defendant committed the crime or was merely
iding or abetting in its commission, so long as the proof establishes that he
/ﬁs guilty of one of the acts denounced by the statute. See Myers v. State,
3 Fla. 500, 31 So. 275; Pope v. State, 84 Fla. 428, 94 So. 865.
The underlying reason, o which the rule, as enunciated in the cited
ases from Albritton to the present time, is obviotsly pegged, is that the

Q

po

1

rovisions of the statute, proscribing acts of aiding, abetting, counseling, hiring

griminal offenses, must be read into the formal charge
sed of crime, and that they coalesce with and becomea ™
r.information allegirig substantive offenses. - .

0ugh not as artfuly or precisely it migh
the . aw | eaﬁng upon the fact;

braced a proper
ofthecase. - L . , :
[5] The leamed trial judge's refusal to give the instruction, upor-
objection of .the responident, while erfoneous insofar .as the State was
concemed, was not reversible error as to the respondent Roby, who coulc .
only benefit by its absence. The minority opinion of the District Court o
Appeal, we think, was eminently correct on this phase of the case.
In view of the foregoihg, the decision of the District Court of Appea
is quashed and the judgment and sentence of the trial court reinstated.
ROBERTS, C.J., and ERVIN and DREW (Retired), JJ., concur.
CARLTON, J., dissents.
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District Court of Appeal of Florida, N
Fifth District C Vo
!Edgardo LOPEZ, Appellant, s A

V ’ & . - —’) i - f}
STATE of Florida, Appellee. L

No. 5D02-2483.

Pec. 27, 2002.
! Defendant appealed an order of the Circuit Court, Orange County,

‘Frederick J. Lauten, J., summarily denying his motion to for postconviction

relief challenging his convictions and sentence for carjacking with a firearm | an

t

and robbery with a firearm. The District Court of Appeal, Griffin, J., held tha

(1) special finding that defendant did not carry, display, USe or possess a|i

firearm did not preclude convictions, and (2) statute assessing points for
possession of a semi-automatic firearm did not apply.

| Sentence vacated and remanded.

West Headnotes

) Sentencing and Punishment K 81
5 350H ----
350H1 Punishment in General
350HI(D) Factors Related to Offense
350Hk76 Weapons
350Hk81 Accomplices and Co-Participants.

; Special finding that defendant did not carry, display, use or possess

a firearm did not preclude convictions for carjacking with a firearm and
H_obbery with a firearm; the law of principals allowed deferidant to be convicted
df the main offenses regardiess of whether he personally possessed a
firearm, and evidence indicated that a second, unknown suspect participated
in the offenses and used a gun,

2] Sentencing and Punishment K 79
! 350H ---
350H! Punishment in General
350HI(D) Factors Refated to Offense
350Hk76 Weapons
i 350Hk79 Possession and Carrying.

E Sentencing statute assessing points for possession of a semi-
alitomatic firearm did not apply to defendant, who was convicted of carjacking
inJth a firearm and robbery with a firearm; statute required that firearm must be
in a defendant's possession, and jury expressly found that defendant did not

|
i
i
|
|

!
i
!

i

personally possess the firearm, West's F.S.A. § 775.087(3); West's F.S.A.
rP Rule 3.703(d)(19).
[3] Sentencing and Punishment K 139
350H -

i 350H! Punishment in General

4’ 350HI(G) Dual Use

: 350Hk137 Elements of Offense

350Hk139 Weapons and Dangerous Instruments.

i Application of both a minimum mandatory penalty and ‘the
1gsessment of extra points for use of the same firearm is not permitted.
4] Criminal Law K 1177.3(1) '

! 110 ----

; 110XXIV Review

| 110XXIV(Q) Harmless and Reversible Error

[ 110k1177.3 Sentencing and Punishment

i 110k1177.3(1) In General.

| (Formerly 110k1177)

! Erroneous assessment of 25 points for possession of a semi-
Utomatic firearm was not harmless, because it resufted in’ defendant
e%eiving a sentence of 144 months instead of 137.5. West's F.SA. §
75.087(3); West's F.S.A. RCP Rule 3.703(d)(19).

! Edgardo Lopez, Bowling Green, pro se.

‘ Richard E. Doran, Attorney General, Tallahassee, and Pamela J.
oller, Assistant Attorney General, Daytona Beach, for Appellee.

CCGRFENJ. .
e2'], appeals the summary denial of his R

. :Edgardo Lopez {"Lop g
5 lege:

af twenty-five points ‘were erroneoisly added for
automatic wegpon. LT o
- The trial court denied L

pon. The frial

ruled.that the special. finding did ot preclude sentencin
carjacking with a firearm a ] m
imposition ‘of a minimum mandatory t
Florida Statutes, because that statute :
firearm. (FN2) The court also ruled that twenty-five points for possession o
a semi-automatic weapon were properly scored. -

erm purs

is correct that it is immaterial whether Lopez was expressly charged as
principal, so long as there was proof he was guity of one of the act
denounced in the statute. See State v. Roby, 246 S0.2d 566, 571 (Fla.1971).
The law of principals allows Lopez to be convicted of the main offenses
regardless of whethér he personally possessed a firearm, even if he could not

be given a minimum mandatory sentence.

on the issue of whether personal possession of a firearm is required to assess
twenty-five points under . Florida Rule of Criminal Procedure 3.703(d)(19).
The rule states that: ‘ ‘

Possession of a firearm, semiautomatic firearm or machine gun
during the commission or attempt to commit a crime will result in additional
sentence points ... Twenty-five sentence points are assessed if the offender is
convicted of committing or attempting to- commit any felony other than those
enumerated in subsection 775.087(3) while having in his or her possession a
semiautomatic firearm ...

Id. (Emphasis added). The State acknowledges that the rule
appears to be offender specific because it refers to a weapon in "his or her
possession." In addition, the State agrees that normally no extra points
would be assessed for possession of a firearm
because carjacking and robbery are two of the enumerated felonies in
section 775.087(3), to which a mandatory ‘minimum sentence is applied.
Application of both a minimum mandatory penalty and the assessment of
extra points for use of the same firearm is not permitted. White v. State, 714
S0.2d 440 (Fla.1998). This is why the rule precludes the assessment of
points in those cases in which a minimum mandatory sentence has been
imposed. See also § 921.0014(1)(a), Fla. Stat. (1997) (providing for
assessment of extra points for use of a firearm if minimum mandatory not
imposed due to use of firearm). Because no minimum mandatory sentence
was imposed in this case, nor were Lopez's crimes enhanced pursuant to
section 775.087(1), the State argues the imposition of additional points for the
firearm would not constitute a double enhancement or violate double
jeopardy. Therefore, the State argues that the trial court's order should be
affirmed. : ‘
We conclude that the assessment of points for possession of a
semi-automatic should not have been applied, as carjacking and robbery are
enumerated offenses in section 775.087(3) and therefore are excluded from
application of the points. In addition, by specifying the firearm must be “in his

{ or her possession,” the rule requires personal possession, and the jury in this

case expressly found that Lopez did not personally possess the firearm.

"One of the most fundamental principles of Florida law ig that penal

| Gin

rged with ‘carjacking ‘with " ;

. ude sentencing as a principal fo .
d..robbery with a firearm, but did .preclude .
't to. section 775.087(3) -
red Lopez to personally possess ¢

[1] We affirm Lopez's convictions for carjacking with a firearm anc
robbery with a firearm, despite the special finding made by the jury. The State

[2] [3] The State concedes that it was unable to find any authority



s 'es must be strictly construed accordmg to thelr Ietter
823 $0.24'740'- 742 (Fla.2002), giioting Perklns"v s
i 1312(Fla1991) See also State“_.;R

susceptible to differing constructsons it shall be construe
. the accused).

[4] By subtractung the twenty-f Ve, po" ts;f ssion of‘_a semi-
automatic weapon from Lopez's score, his. maxnmum Sentence is reduced to
137.5 months. As Lopez was sentenced to 144 ‘months, this error was not
harmless. Accordingly, we vacate the sentence and remand for resentencmg ,
SENTENCE VACATED and REMANDED
PLEUS and ORFINGER JJ.,-concur,

(FN1.) Defendant's conviction and sentence of twelve years m pnson
i followed by ten years probation, concurrent on both counts, was affirmed
wnthout opinion in Lopez v. State, 743 So. 2d 1102 (Fla. 5th DCA 1999).

i (FN2.) It applies where, "during the commission of the offense, such person

| possessed a 'firearm’ or 'destructive device' as those terms are defined in s.
3790 001..." §775.087(3), Fla. Stat. (1997).
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I, 81350.2d 1016 ~ ' S A Lo not . given-notfce and. when the tnal court failed to. make an. o
. 27Fa L.WeekIyD753 SR LR : D S
* District Court of Appeal of Flonda , v
First District. , A L _
Jermaine ROBERTS, Appellant, u/-/) o
. s ll,) v e

A

V.

STATE of Florida, Appellee. : ) all -other 'respects ‘the sentence, like- t'
No. 1D01-0769. S Judgment of convrctron rs AFFIRMED and the cause is REMANDED for en
April 4, 2002. i . tofa correcte . 'tence

Defendant was. convrcted in the Crrcurt Court Nassz County, [ ERVIN VAN NORTWICK and BROWNING JJ., coneur,
Robert M. Foster, J., of sale or delrvery of cocarne Defendant

erroneous although defendant was not specrfcally charg ,gj'or_»
abetting; (2) court could not i rmpose publrc defender's lien on defendant, as he.
was not given notice or an opportumty to be heard on the issue; and (3)
defendant could not be ordered to pay drscretronary costs.

Affirmed in part, reversed in part, and remanded for entry of
corrected sentence.

West Headnotes
1] Controlled Substances K 98
96H ----

: 96HIll Prosecutions
96Hk95 Instructions
i 96Hk38 Sale, Distribution, Delrvery, Transfer or Trafficking.
| (Formerly 138k131 Drugs and Narcotics)
' Evidence was sufficient at trial for sale or delivery of cocaine to
i grant prosecution's request to give a "principals” instruction to the jury, and
| thus the instruction was. not in error, even though defendant was not
| specifically charged with aiding and abetting the sale or delivery of cocaine.
| 12) Costs K 325
102 -
| 102X1V In Criminal Prosecutions
' 102k325 Lien and Enforcement Thereof,
| Court could not impose a public defender's fien on defendant, as he
| was not given notice or an opportunity to-be heard on the issue.
' [3] Costs K314
i 102 ---
[ 102XiV In Criminal Prosecutions
r 102k313 Taxation or Allowance of Bill
| 102k314 In General.
; Defendant could not be ordered to pay drscretronary costs, where
1defendant was not given notice and the trial court failed to make an oral

Jpronouncement as to such a cost.
!

| Nancy A. Daniels, Public Defender and Fred Parker Bingham, I,
|Assistant Public Defender, Tallahassee, for Appellant.
| Robert A. Butterworth, ‘Attorney General and Alan R. Dakan,
|Assrstant Attorney General, Tallahassee, for Appellee.
r PER CURIAM.
; Jermaine Roberts challenges his judgment of conviction and
sentence for sale or delivery of cocaine. We affirm the convictions, but find
‘that certain costs were erroneously imposed and therefore reverse in part,
[1] With regard to his conviction, appellant argues that the trial court

Frred in granting the prosecution's request, made during trial, to give a
'principals” instruction to the jury. There was sufficient evidence adduced in
he state's case-in-chief to support such an instruction; accordingly, the trial
court did not err in granting the request for such an instruction, despite the fact
hat Roberts was not specifically charged with aiding and abetting the sale or
delivery of cocaine. See Jacobs v. State, 184 So0.2d 711 (Fla. 1st DCA
1966), and State v. Roby, 246 So.2d 566 (Fla.1971). _
| [2] [3] When sentenced, the trial court imposed a public defender's
lien in the amount of $500; however, Roberts was not given notice or an
opportunity to be heard on the issue. This was error. See S.I. v. State, 784
$0.2d 1208 (Fla. 2d DCA 2001). The trial court further erred in ordering, in
the written sentence, payment of $123 in discretionary costs when appellant

.'- . ) S
|






', 602 S50.2d 1270
17 Fla: L. Weekly $379 |
* Suprems Courtof Florida, L
STATE of Florida, Petitioner, ~"§"-\"J
v, Y
Anibal RODRIGUEZ, Respondent.
No. 77859, ,
July 2, 1992, - -
Following affirmance, 528 So.2d 1373, of conviction for attempted
first-degree murder, defendant sought postconviction relief. The Circuit Court
. for Dade County, Fredricka G. Smith, J., found that sentencing enhancement
' was illegal. State appealed. - The District Court of Appeal, 582 $0.2d1189,

Court, Overton, J., held that felony defendant's sentence could nof be
enhanced based on ‘use” of weapon, absent evidence of his personal
- possession of weapon during commission of felony. '

f Certified question answered; District Court decision approved.

i West Headnotes

1] Sentencing and Punishment K 79

350H ----
350H! Punishment in General
350HI(D) Factors Related to Offense
350Hk76 Weapons
350Hk79 Possession and Carrying.
(Formerly 110k1208.6(2))
; When defendant is charged with felony involving the "use" of a
jweapon, his or her sentence cannot be enhanced without evidence
lestablishing that defendant had personal possession of the weapon during the
‘commission of the felony. West's F.S.A. § 775.087(1). ' .
2] Sentencing and Punishment K 81
! 350H ----

350H! Punishment in General

350HI{D) Factors Related to Offense

350Hk76 Weapons

350Hk81 Accomplices and Co-Participants.
; (Formerly 110k1208.6(2))
j Defendant's sentence for attempted first-degree murder could not
Ee enhanced on basis of codefendant's possession of rifle during commission

f the crime. West's F.S.A. § 775.087(1).

h
!

i
¢
!
i
|

? Robert A. Butterworth, Atty. Gen., and Jorge Espinosa and Michael
.fJ. Neimand, Asst. Attys. Gen., Miami, for petitioner..
! Bennet H. Brummer, Public Defender and Miche! Ociacovski Weisz,
$p. Asst. Public Defender, Eleventh Judicial Circuit, Miami, for respondent.
‘ OVERTON, Justice. '

We have for review State v. Rodriguez, 582 So.2d 1189 (Fla. 3d
DCA 1991), in which the Third District Court of Appeal certified the following
question as being of great public importance:
Does the enhancement provision of subsection 775.087(1), Florida Statutes
(

1983), extend to persons who do not actually possess the weapon but who
dommit an overt act in furtherance of its use by a coperpetrator?
i id. at 1191,

| We have jurisdiction  (FN1) and answer the question in the
n'Bgative, finding, in accordance with the district court decision, that section
775.087(1) does not, by its terms, allow for vicarious enhancement because of
tHle action of acodefendant.
o The relevant facts reflect that Rodriguez was charged with an
tempt to commit murder in the first degree upon allegations that he and his
ndefendant fired a deadly weapon at Officer Kenneth Nelson, in violation of
ections 782.04(1), 777.04(1), and 775.087, Florida Statutes (1983). The
idence established that, when the police attempted to pull over Rodriguez's
ehicle, he fled at high speed. During the chase, a passenger in Rodriguez's
ar picked up a rifle and began shooting at the pursuing officers. Rodriguez
afd his codelendant were apprehended and charged by information as

(22 9 B «V]
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affimed and certified question of great. public. importance. " The ‘Supreme

atens, or attempts o use any weapi-
uch felony the defendant commiits : -
h the person is charged shall |~

(a) In the ;se'v:i‘jif“a'félc’)nzv)}of theﬂrstdegree to a;_!ife,félony. L
- {b) 1se 0 1y, of the second degree, to a felony of 1 -

first degree. .

“(c) In the case of a felon
second degree. L o
§ 775,08711), Fla Stat. (1983) (emphasis added). In this instanc.
both parties agree that the reclassified sentence would be a life sentence. - - -
Rodriguez filed a motion for postconviction relief, asserting :
was improperly senitenced becalse ‘of .application of the enhangemsi -
provision.. The trial- court granted relief, finding that "the firearm described i -
the Information as that used '
during the commission .of .the attempted murder was at no time .carries .,
displayed, used, or attempted to be used by thig Defendant." The trial cou'_
concluded that Rodriguez was_ improperly sentenced under a life-felon
standard and directed that he be resentenced for attempted first-degre
murder under sections 782.04{1)-and 777.04. . ' .
On appeal, the Third District Court of Appeal affirmed, noting that
had "previously ruled that 'the enhancement provisions of section 775.087(1
.. require that:the defendant personally possess the weapon during th
commission of the crime involved.'* Rodriguez, 582 So.2d at 1190 (quoting .
Postell v. State, 383 So.2d 1159, 1162 (Fla. 3d DCA 1980)). See alst
Willingham v. State, 541 So.2d 1240 (Fla. 2d DCA), review denied, 54
$0.2d 663 (Fla.1989); Ngai v. State, 556 S0.2d 1130 (Fla. 3d DCA 1989).
(1] [2] The State argues that this case should be controlled b
Menendez v. State, 521 So.2d 210 (Fla. 1st DCA 1988). In Menendez, the
defendant was convicted of trafficking in cocaine and was found to have
personally possessed the- weapon during the commission of the felony. Bott
the trial court and the district court in this proceeding held that Menendez wa
distinguishable. We agree that Menendez should not apply because the
factual circumstances are distinguishable. We-hold that, when a defendant i
charged with a felony involving the "use" of a weapon, his or her sentence
cannot be enhanced under section 775.087(1) without evidence establishing -
that the defendant had personal possession of the weapon -during the
commission of the felony. In this case, the evidence piainly establishes that
Rodriguez did not have personal possession of the rifle during thé:commission
of the felony. We reject the State's. contention that Rodriguez's sentence
should be_enhanced on the theory of constructive or vicarious _possession

based on the conduct of the codefendant,

We _hold_that -the statute in_this instance does not allow that
construction or inferpretation. See Postell; Willingham: Ngai. Interestingly,
Rodriguez's sentence could have been enhanced under the statute if the
State had charged him with the commission of a felony while carrying the
pistol that was found on his person after the chase. The failure of the State to
properly charge Rodriguez precludes it from enhancing his sentence under
the carrying portion of the statute.

For the reasons expressed, we answer the question in the negative
and approve the decision of the district court.

Itis so ordered. _

BARKETT, C.J., and McDONALD, SHAW, GRIMES, KOGAN and
HARDING, JJ., caneur. : '

(FN1.) Art. V, § 3(b)(4), Fla. Const.

y of the thnrd dé_éféej toafe ony of t

reviously noted. Rodriguez was convicted of attempted first-degree murder.
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[N THE CIRCUIT COURT OF THE TENTH JUDICIAL GIRCUIT
N AND FOR POLK COUNTY, STATE OF FLORIDA

STATE OF FLORIDA , CASE#: 53-2004-CF-004392-01XX-XX
va,

SAMUEL LEE GREEN, B/M, 04/09/1973, 589-05-7538

INFORMATION FOR:
1) ROBBERY WITH A FIREARM
In the Name and by Authority of the State of Florida:

JERRY HILL, State Attorney for the Tenth Judicial Circuit, by and through his undersigned Assistant State
Attorney, charges that SAMUEL LEE GREEN on or about June 22, 2004, in the County of Polk and State of
Florida, by force, violence, assanlt, or putting in foar, didknowingly take away money, of some value, from the
person or custody of ATAY J PATEL, with the intent t6 permanently ar temporarily deprive ATJAY J PATEL of

the property, and in the course of committing the robb‘exy there was etiimied a fireart), contrary to FloridaStatutes
812,13 an (1 DEG FEL, PBL) (LEVEL 9) -

FL. BARNO. 0755915
Asgistant State Attorney

Polk County, Florida

Filed Polk County Clerk of Court 2009-10-13 14:53







IN THE CIRCUIT”"O" RTOF i
CIRCUIT OF FLORIDA«' IN .

STATE OF ELORIDA

Plaintiff,
VS,

Defendant.

CASE NO: CF04:04392-XX

 SAMUEL L. GREEN,

VERDICT

We, the Jﬁry, find the Defendant, SAMUEL L. GREEN :

X

. NOT GUILTY

GUILTY of Robbery With a Firearm

and we further find in the course of committing the robbery
there

was carried a firearm

: i was not carried a firearm

GUILTY of Robbery, a lesser included offense,

And we further find in the course of committing the robbery
there

was carried a deadly weapon
was not carried a deadly weapon |

GUILTY of Robbery, alesser included offense,

And we further ﬁnd in the course of committing the robbery
there
was carried a weapon

was not carried a weapon

GUILTY of Robbery Without a Weapon,
a lesser included offense

GUILTY of Theft, A lesser included offense.
RECEIVED AND FILED

JUN 33 2005
QICHARD M. WEISS, CLERK
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Samuel Green, guilty of robbery with a firearm, and

we further find that in the course of committing
the robbery, there. was thmcapried-@nfiréérmd béo
say.we all, Laney Spann, dated this 30th day of
June, 2005,
Ms. Spann, 1is that your verdict?
MS. SPANN: Yes, sir.
THE COURT: Mr. Mobley, was that your verdict?
MR. MOBLEY: Yes, sir.
"THE COURT: Ms. Smith, was that your verdict?
MS. SMITH: Yes, sir.
THE COURT: Mr. Lofquist, was that your
. verdict?
MR. LOFQUiST: Yes.
fHE COURT: Ms. Montford, was that your
verdicf?
MS. MONTFORD: Yes.
THE COURT: Ms. O'Brien, was that your
vefdict?
MS. O'BRIEN: Yes, sir.
THE COURT: Okay, once again, I thank you very
much. These people are not going to be, that is to
say, the 1awyeré, are not going to have anything to

gay to you. They are not permitted to. Others may

McGill & Associates Professional Reporting Services, Inc.

..........
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question what went on in that jury room. 'You‘Qe
got a right to talk to them if you want to. You
have an absolute right to,refuse to discuss went on
in that jury room, and traditionally,viﬁ thé
American system of justice, the workings of a jury
are secret. If you are approcached and asked about
it, I recommend that you decline to talk about it,
but it's up to you.
Qkay, again, thank you very much.
(The jury left the courtroom.)
(JURY OUT)
THE COURT: Well, what is the impact of that?
I mean, how do YOu find him guilty of robbery with
a firearm and then find that the'fifearm was not
carried?
MR. STERNLICHT: I think that applies to
10-20-1ife.
THE COURT: And by that, you mean?
MR. STERNLICHT: Well, he doesn't get a
minimum mandatory because it wasn't in his hangl
But still, as a principal, I think they found him
guilty.
MR. KIRKLAND: That's exactly what --
THE COURT: That's the way you see 1it.

MR. KIRKLAND: That's the way I see it.

MeGill & Associates Professional Reporting Services, ing.




Co
o))
o

=

RN

(W8]

| -

THE COURT: So guilty of robbery with;a'

firearm as a principal, but he doesn't get the

e e st

minimum mandat

T

x,because hﬁ_didn}t:haygnﬁhe gun?
MR. KIRKLANE:\ No; he didn't have:thé"gﬁﬁ;
MR. STERNLICHT: And we didn't allege it that

way either, Your Honor. If you notice the way the

information was charged, we never thought from the.

beginning Mr. Green had the gun, so we never

charged him under 10-20-1life. ' Because we didn't
ask for a finding of actual possession.

THE COURT: Okay.

MR. STERNLICHT: Which I think you have to

have for 10-20-1ife.

THE COURT: All right. You were telling me
you'fe going out of town. When will you be ready
for_senteﬁcing?'

MR. KIRKLAND: Maybe next week, Your Honor.

MR. STERNLICHT: Judge, I won't be here at all
next week. Can we postpone that?

THE COURT: How about if we set this matter
down for sentencing on July the 12th, will that be
possible? It's a Tuesday.

MR. KIRKLAND: It's a pretrial day, that's

fine, Your Honor.

THE COURT: Oh, is that pretrial? I don't

McGill & Associates Professional Reporting Services, Inc.
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IN THE DISTRICT COURT OF APPEAL
FOR THE SECOND DISTRICT
STATE OF FLORIDA

SAMUEL LEE GREEN,

Appellant,

V. DCA CASE NO: 2D13-377

STATE OF FLORIDA,
Appellee. 4
/

MOTION TO STAY MANDATE

Comes Now Appellant, Samuel Lee Green, Pro Se, pursuant to Fla. R. App.
P. 3.10, submits this Motion to Stay to this Honorable Court in reference to the
above styled case numbér and in support states the following:

1. Appellant’s 3.800 Illegal Sentence appeal was denied by this Court on
May 22,2013, by way of cited case authority.

2. Appellant recently filed for timely rehearing, clarification, and
certification on June 6, 2013.

3. Appellant believes that he is in need of this Court to issue a stay of the
mandate, in order for Appellant to seek discretionary re&iew in the Florida
Supreme Court where a conflict between two‘contrary holdings of Florida Supreme
Court established law that his Court based its denial upon is at controversy.

4. Appellant believes that the stay order will only sufficiency provide

Appellant his due process procedural rights to access of the Courts to petition the



higher court by allowing him to prepare the properpleadlng timely to clarlfy the
conflicting Florida Supreme Court case law, affording éffective administféﬁioﬁ and
interpretation of the law.

As such 'Appellka:nt respectfully request a 30 day stay of the manda’_tg, until

Appellant files his proper paperwork to this Court on a Notice of Discretionary

Review.

Resp.e'ctfully Submitted,

Sarmuel Lee Green, # 370562

CERTIFICATE OF SERVICE
I certify that I placed a copy of this Motion to Stay Mandate in the hands of

Hamilton Correctional Institution Annex officials for mailing to:

District Court of Appeal Office of the Attorney General
Second District Criminal Appeals Division

1005 East Memorial Boulevard Concourse Center 4

Post Office Box 327 3507 E. Frontage Road, Suite 200
Lakeland, Florida 33801 Tampa, Florida 33607-7013

On this _L’jday of June, 2013.

Samuel Lee Green, # 370562
Hamilton Correctional Inst. - Annex
11419 S.W. County Road #249
Jasper, Florida 32052-3735
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from’

DISTRICT COURT OF APPEA’

ATE OF FLORIDA

AND AFTER DUE CONSIDERA. 10N-1

YOU ARE HEREBY C.MMAND C THAT SUCH FURTHER PROC‘EE_DINGS

..CCORDANCE WITH THE OPINION OF
THIS COURT ATTACHED HERETO AND INCORIPORATED AS PART OF THIS

BE HAD IN SAID CAUSE , IF REQUIRED N

ORDER, AND WITH THE RULES OF PROCEDURE AND LAWS OF THE STATE OF
FLORIDA. |

WITNESS THE HONORABLE MORRIS SILBERMAN CHIEF JUDGE OF THE
DISTRICT COURT OF APPEAL OF THE STATE' OF FLORIDA SECOND DISTRICT
AND THE SEAI. OF THE SAID COURT AT LAKELAND, FLORIDA ON THIS DAY,

DATE: June 7, 2013

SECOND DCA CASE NO. 2D13-377

COUNTY OF ORIGIN: Polk

LOWER TRIBUNAL CASE NO. 2004CF-004392-01XX-X

CASE STYLE: SAMUEL LEE GREEN v. STATE OF FLORIDA

cc: (Without Attached Opinion)
Samuel Lee Green Attorney General

me




EXHIBIT I

Jurisdictional Brief
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IN THE DISTRICT COURT OF APPEAL FLORIDA, SECOND DISTRICT

SAMUEL LEE GREEN,

Appellant,
L.T. CASE NO: 2004CF-004392-01 XXX
V. DCA CASE NO: 2D13-377
SUPREME COURT CASE NO:
STATE OF FLORIDA,
10" JUDICIAL CIRCUIT COURT,
Appellee.
/

NOTICE TO INVOKE DISCRETIONARY JURISDICTION.

Notice is hereby given that Samuel Lee Green (Appellant, pro se) timely,
within 30 days of District Court’s mandate, invokes the discretionary jurisdiction |
of the Florida Supreme Court (in good faith) to review the case cited decision of -
this Court (Second District Ceurt) rendered on May 22™, 2013. (See Exhibit A in
attached appendix).

The specific cited Florida Supreme Court authority rested upon in the denial
order by the Second District Court is in direct conflict with and contrary to the
Florida Supreme Court case holding that Appellant based his 3.800(a) Iilegal
Sentence claim on. Thus invoking the jurisdiction of the Florida Supreme Court to
review and remedy such contrary holding or conflict as the law prescribes that as

long as the Florida Supreme Court authority cited citation used for denial by the

' Pursuant to State Appellant Rule 9.030(2); Rule 9.100; Rule 9.120; Fla. Constitution Articles. 1,
Section 2; Article 1, Section 9, Article V § 3(b)(3) and United States Constitution Amendment 1,
5 and 14.

701




District Court establishes a point of law that explicitly notes a contrary holding of
another Florida Supreme Court authority citation used by Appellant, which creates
a conflict, the Florida Supreme Court is the proper court to resolve this type issue.

(See Florida Star v. B.J.F., 530 So. 2d 286 (Fla. 2005) and Tippens v. State, 897

So. 2d 1278 (Fla. 2005). (See Exhibit B in attached appendix).

Furthermore, due process requires application for this discretionary review
concerning Appellant’s sentence despite its finality becausé the two conflicting
opinions of the Florida Supreme Court precludes Appellant’s inquiry of violations
of rights1to be foreclosed on a unsettled point of law.

Therefore the proper decision is within the discretion of the Florida Supreme
Court because Appellant based his denied 3.800(a) Illegal Sentence claim on the

later cited 1992 Florida Supreme Court case of Rodriguez v. State, 602 So. 2d

1270 (Fla. 1992). (See Exhibit C). Where the Florida Supreme Court reversed the
prior established law pertaining to state courts reclassifying and enhancing
sentences of persons who were foﬁnd guilty of crimes involving the use of firearms
where those persons who were found not to have actually possessed the firearm but
a co-perpetrator did posses the firearm during the overt act where the Florida
Supreme Court established that Florida Statute 775.087 does not apply is those

type cases. (Rodriguez, supra), expressly shows the Florida Supreme Court

" answering a certified question in this case 'th'at‘estabﬁshed"thé"‘ccniTcsll‘in‘g‘ Taw to be



followed as such that:

“Section 775.087(1) does not by its terms, allow for
vicarious enhancement because of the action of a co-
defendant.”

Further the Florida Supreme Court established the law in this case that:

“When a defendant is charged with a felony involving
the “use” of a weapon, his or her sentence can not he
enhanced wunder 775.087(1) without evidence
establishing that the defendant had personal
possession of the weapon during commission of the
felony. We reject the state’s contention that
Rodriguez’s sentence should be enhanced on the
theory of constructive or vicarious possession based
on the conduct of the co-defendant.”

In 1971, in the Florida Supreme Court case of Roby v. State, 246 So. 2d 566,

the high court established that a person can be found guilty of a crime as a
principle where the evidence or proof at trial establishes such. (See Exhibit D).
This discretionary review by the Florida Supreme Court is requested because

the (1971) (Roby, supra) case cite opinion holding is in Conflict of Law with the

latest 1992 (Rodriguez, supra) case cite opinion because as the two opinions of law
are compared, the (Roby, supra) case is saying that a person is Convicted and
Sentenced as a principle if evidence or proof at trial establishes such.

However, the (Roby, supra) case cite holding is contrary to and conflicts the
(Rodriguez, supra) case cite because in (Rodriguez, supra) the Florida Supreme

- Court has opined--that-they reject an -idea-that a persons sentence can—be..




enhanced or reclassified due to a co-perpetrators actual possession of a

firearm during an overt act in a crime involving the use of a firearm, despite

the person being adjudicated as a principle.

As these are the rulings of the Flo:ida Supreme Court the two opinioned
rulings on how the law is to be applied is in conflict with one another and due to
Appellant’s unique circumstances of his denied 3.800(a) claim Appellant (Green)
has been prejudicially affected by the Second District Courts expressed case cite

denial because where the state courts are relying on the Principle Theory of Guilt

to [enhance or reclassify] sentences, the state courts are not taking into
consideration that the person (A) determined not to have possessed the firearm
(weapon) can not be [enhanced or reclassified] on his éentence portion of his
sentencing as his co-defendant (B) who did actually possess the firearm.

* Moreover, the state court is not taking into consideration that the (1971)
(Roby, supra) holdings were seemingly superceded or modified 21 years later in
the (1992) (Rodriguez, supra) case and by law a person (A) can not be sentenced to
the same sentence aé his co-defendant (B) who actually possessed and carried the
firearm but the person (A) did not carry or posses the firearm in the same overt act.
(See Rodriguez, supra) [LaW]

Appellant recognizes that District Courts are established to proscribe the

Florida Supreme Court’s functiori asa supetvisory body in the judicial system for

“ 209




the state, exercising appellate power in certain specified areas essential to the

settlement of issues of great public importance and the preservation of uniformity
of principle and practice.
Due process would require application of a discretionary review for

clarification to Green’s sentence despite its finality because there is a public

importance that urges uniformity of the law to constfue the two conflicting
opinions of the Florida Supreme Court which precludes the Second District Court
to foliow a Florida Supreme Court holding that is contrary to another, thereby
resulting in foreclosure of Appellant’s inquiry of violation of his due process equal
protection rights on a seemingly unsettlgd point of law.

Appellant’s case is undistinguishable as compared to the case of (Rodriguez,
supra). The only slight difference is Rodriguez was charged with attempt to
commit murder in the first degree and Appellant was charged with robbery with a
firearm. However, both crimes involved the use of a weapon and both crimes
involved co-defendants who actually possessed the firearm and both crimes
charged in the informations _charging Fla. Statute 775.087 which due process to
equal protection of the law demands that Appellant Be treated as Rodriguez did by
only being sentenced to a second degree sentencing which in Appellant’s case can

only be 15 years mandatory as a P.R.R.



]

]i{:gc/t\fily Submitted,

Samuel Lee Green, DC #370562

UNNOTARIZED OATH

Under penalties of perjury I declare that T have read the foregoing Notice to

Invoke Discretionary Jurisdiction and the facts stated in it are true.

[ C

Samuel Lee Green, DC #370562

CERTIFICATE OF SERVICE

I certify that I placed a copy of this Notice to Invoke Discretionary

Jurisdiction in the hands of Hamilton Correctional Institution Annex officials for

mailing to:
District Court of Appeal Office of the Attorney General
Second District Criminal Appeals Division
1005 East Memorial Boulevard Concourse Center 4
Post Office Box 327 3507 E. Frontage Road, Suite 200
Lakeland, Florida 33801 Tampa, Florida 33607-7013

On this éhg:'day of June, 2013. &w / ﬂ/“

Samuel Lee Green, DC #370562
Hamilton Correctional Inst. - Annex
11419 S.W. County Road #249
Jasper, Florida 32052-3735




IN THE DISTRICT COURT OF APPEAL FLORIDA, SECOND DISTRICT

SAMUEL LEE GREEN,
Appellant,
L.T. CASE NO: 2004CF-004392-01XXX
V. DCA CASE NO: 2D13-377
SUPREME COURT CASE NO:
STATE OF FLORIDA,
10" JUDICIAL CIRCUIT COURT,
Appellee.
/
APPENDIX
A D.C.A. Denial. ..o
B Florida Star and Tippens Case Cite........ooomvvemomvomeeooooooooosomnn
C.  Rodriguez v. State, 602 So. 2d 1270 (Fla. 1992)...oovvvvoovooooooooo
D Roby v. State, 246 So. 2d 566 (Fla. 1971)....cooevveomeeeeee.

Respectfully Submitted,

Samuel Lee Green
Hamilton Correctional Inst. — Annex

11419 SW County Road # 249
Jasper, Florida 32052-3735




713




NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED v

IN THE DISTRICT COURT OF APPEAL

OF FLORIDA | ,MJ 'i\

SECOND DISTRICT
SAMUEL LEE GREEN,

Appeliant,

STATE OF FLORIDA,

)
)
; ,
V. ' ) Case No. 2D13-377
) .
)
)
Appellee. )
. 3

Opinion filed May 22, 2013.

Appeal pursuant to Fla. R. App. P.
9.141(b)(2) from the Circuit Court for
Polk County; John Radabaugh and
Michael E. Raiden, Judges.

Samuel Lee Green, pro se.

PER CURIAM.
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530 So.2d 286
13 Fla. L. Weekly 518
Supreme Court of Florida.
THE FLORIDA STAR, Appellant,
V.
B.J.F., Appellee.
No. 71615.
Sept. 1, 1988.

: Rape victim obtained judgment in the Circuit Court, Duval
County, John S. Cox, J., awarding her compensatory and punitive
damages against newspaper for publishing her name, and newspaper
appealed. The District Court of Appeal, 499 So.2d 883, affirmed, and
the Supreme Court summarily denied review, 509 So.2d 1117. Upon
seeking further review, the United States Supreme Court, 108 S.Ct.
499, certified question as to state Supreme Court's jurisdiction. The
Supreme Court, Barkett, J., held that it had subject matter jurisdiction
to hear newspaper's appeal.
‘ Certified question answered in affirmative.
West Headnotes
; Courts K 216
’ 106 ----

106VI Courts of Appellate Jurisdiction

106V!(B) Courts of Particular States

106k216 Florida.
‘ State Supreme Court had subject matter jurisdiction over
appeal of decision of intermediate appellate court expressly citing
statute, even though statute was only quoted and was neither
discussed nor expressly upheld against appellant's constitutional
challenge; Supreme Court's constitutional authority to review any
appellate decision establishing point of law only required that there be
some statement or citation in opinion that hypothetically could create
conflict if there were another opinion reaching contrary result. West's
F.S.A. Const. Art. 5, § 3(b)(3).

: George K. Rahdert and Bonita M. Riggens of Rahdert, Acosta
& Dickson, P.A., St. Petersburg, for appellant,
: Joel D. Eaton of Podhurst, Orseck, Parks, Josefsberg, Eaton,
Meadow & Olin, P.A., Miami, and Beckham, McAliley & Schulz, P.A.,
Jacksonville, for appellee.

Alan C. Sundberg of Cariton, Fields, Ward, Emmanuel, Smith,
Cutler & Kent, Tallahassee, Gerald B. Cope, Jr. and Laura Besvinick of
Greer, Homer, Cope & Bonner, P.A,, Miami, Richard J. Ovelmen,
General Counsel, The Miami Herald Pub. Co., Miami, Paul J. Levine of
$pence, Payne, Masington, Grossman & Needle, Miami, Florida; and
$anford L. Bohrer of Thomson, Zeder, Bohrer, Werth & Razook, Miami,
If=|orida, amici curiae for The Miami Herald Pub. Co., The Florida First
Amendment Foundation, The Florida Press Ass, and The Florida
Soc. of Newspaper Editors.
1 BARKETT, Justice.
: This case is before us on the following question of Florida law
certified by the United States Supreme Court:
Whether the Florida Supreme Court had jurisdiction, pursuant to Article
V.§ 3(b)(3) (FN1). of the Florida Constitution or otherwise, to hear

name of a rape victim that police erroneously had included in material
released to the press pretrial. There is no dispute that the name
should not have been released and that the newspaper itself had.
policy against the publication of rape victims' names. Publication
appeared to be a criminal violation under section 794.03, Florida
Statutes (1985). (FN2) -
B.JF., the rape victim, brought a civil action premised on a
statutory duty arising from section 794.03. The Florida Star moved for

dismissal based on the ground that the theory of recovery violated the
first and fourteenth amendments. In denying this motion, the trial coiirt
ruled that no such violation wouild occur, and it specifically upheld the
constitutionality of section 794,03, -

On appeal, the Florida Star again challenged th
constitutionality of the statute. The district court affirmed but did not
discuss section 794.03 except to quote it verbatim, nor did it expressly
uphold the statute against appellant's constitutional challenge.

The Florida Star subsequently filed a jurisdictional brief with
this Court, seeking discretionary review. Review summarily was
denied. The Florida Star v. B.JF., 509 So.2d 1117 (Fla.1987).

On August 26, 1987, the Florida Star sought review in the
United States Supreme Court. Appeliee filed a motion to dismiss on
grounds the appeal was untimely. Appellee argued that the Florida
Supreme Court lacked jurisdiction to review the case, and that the
opinion of the First District thus was the final decision of the highest
state court empowered to hear the cause. Under this argument, the
Florida
Star should have appealed to the United States Supreme Court within
ninety days of the First District's opinion. The United States Supreéme
Court then certified the instant question to this Court.

We do not read the question presented by the Supreme Court
as a request to explain the intemal mechanism of the court or to
attempt the impossible task of second-guessing the original panel's
decision on jurisdiction. Nor do we believe, as appeliee suggests, that
the present court should reexamine the question and decide anew
whether conflict existed.

Instead, we limit our answer to the context in which the
question was posed. For that sole purpose, we answer the question in
the affirmative. This Court in the broadest sense has subject-matter
jurisdiction under article V, section 3(b)(3) of the Fiorida Constitution,
over any decision of a district court that expressly addresses a
question of law within the four corners of the opinion itself.  (FN3
That is, the opinion must contain a statement or citation effectively
establishing a point of law upon which the decision rests. The opinion
in B.J.F. unquestionably met this requirement.

We premise our holding on our conclusion that article Vv,
section 3(b)(3) creates and defines two separate concepts. The first is
a general grant of discretionary subject-matter jurisdiction, and the
second is a constitutional command as to how the discretion itself may
be exercised. In effect, the second is a limiting principle dictated to thi
Court by the people of Florida. While our subject-matter jurisdiction in
conflict cases necessarily is very broad, our discretion to exercise it is
more narrowly circumscribed by what the people have commanded:

(b) JURISDICTION.--The supreme court:

Appellant's appeal [petition for review] in this cause from the Florida | ....

First District Court of Appeal?

, The Florida Starv. B.J.F., — U.S. -—, 108 S.Ct. 499, 499, 98

L..Ed.2d 498 (1987). We have jurisdiction. Art. V, § 3(b)(6), Fla. Const.

As delimited by this opinion, we answer in the affirmative. :
The Florida Star, a Jacksonville newspaper, published the

(3) May review any decision of a district court of appeal ... tha
expressly and directly conflicts with a decision of another district court
of appeal or of the supreme court on the same question of law.

Art. V, § 3(b)(3), Fla. Const.

Thus, it is not necessary that conflict actually exist for this




Court to possess subject-matter jurisdiction, only that there be some
statement or citation in the opinion that hypothetically could create
conflict if there were another opinion reaching a contrary result. This is
the only reasonable interpretation of this constitutional provision. As
the final authority on the meaning of the Florida Constitution, see Art.
IV, § 1(c), and Art. V, § 3(b)(1), (3), Fla. Const., this Court has the final
and inherent power to determine what constitutes express and direct
conflict. No other authority exists, except the people pursuant to their
power to amend the constitution, that may nullify this Court's
pronouncements on that question.

‘ This, by definition, is discretion, not jurisdiction. As noted in
Black's Law Dictionary 419 (5th ed. 1979), discretion is
the exercise of judicial judgment, based on facts and guided by law....
It is a legal discretion to be exercised in disceming the course
prescribed by law and is not to give effect to the will of the judge, but to
that of the law.

, Subject-matter jurisdiction, on the other hand, is defined as:
Power of a particular court to hear the type of case that is then before
it... jurisdiction over the nature of the cause of action and relief
sought....

{ Id. at 767. While this Court has subject-matter jurisdiction to
hear any petition arising
from an opinion that establishes a point of law, we have operated
within the intent of the constitution's framers, as we perceive it, in
refusing to exercise our discretion where the opinion below establishes
o point of law contrary to a decision of this Court or another district
court.

We thus conclude that we had complete subject-matter
jurisdiction to hear B.J.F. and decide the case on its merits with finality.
1This jurisdiction must be regarded as complete until the time the
petition for review was denied. Moreover, the denial of review in B.J.F.
did not operate to deprive this Court of its subject-matter jurisdiction
retroactively, but merely constituted the point in time at which
jurisdiction, for whatever reason, had ended.

? We confess that we are much influenced in this holding by the
procedural quagmire that would result fom a negative answer. To
spek review of a state court judgment in the United States Supreme
Court, a litigant first must exhaust all avenues of review available in the
courts of the state. The fact that review in the highest court is
discretionary is irrelevant; the litigant stil must seek such review in
order to proceed to the United States Supreme Court.  American Ry.
Express v. Levee, 263 U.S. 19, 20-21, 44 S.Ct. 11, 12-13, 68 L.Ed. 140
(1923);  Stratton v. Stratton, 239 U.S. 55, 56-57, 36 S.Ct. 26, 27, 60
L.Ed. 142 (1915).

It is therefore essential to the preservation of a litigant's right
to United States Supreme Court review that he or she know with
certainty the avenues of appellate review required by the courts of the
state. If, after the fact, we held in a case such as this that there was no
jurisdiction, litigants would be placed in a needlessly burdensome
position. A party would have to try to predict which court ultimately
would recognize jurisdiction in the case and file a petition for review
accordingly. A party who files only in the United States Supreme

simuitaneously, simply to protect his or her rights. This solution woul
entail double work, separate briefs, and much more expense for the
clients. Moreover, a stay would likely need to be sought in the United

States Supreme Court because the appeal in that Court would not be
ripe for review unless and until this Court denied review or otherwise
disposed of the case. The situation is further aggravated by the fact
that, on some occasions, this Court agrees to review a case on the
merits, but after briefing or argument determines that review was
improvidently granted.

No purpose is served by this duplication of effort, added
expense and uncertainty. We do not believe the people intended such
a result when they amended the constitution in 1980.

For the foregoing reasons, we answer the certified question in
the affirmative. This opinion shall be transmitted forthwith to the United
States Supreme Court. :

Itis so ordered.

EHRLICH, C.J., and OVERTON, McDONALD, SHAW,
GRIMES and KOGAN, JJ., concur.

FN1. This section vests the Florida Supreme Court with subject-matter
jurisdiction over cases that manifest express and direct conflict with
opinions of another district court or of this Court. For convenience, this
type of jurisdiction usually is called "conflict jurisdiction."

(FN2.) The statute states:

No person shall print, publish, or broadcast, or cause or allow to be
printed, published, or broadcast, in any instrument of mass
communication the name, address, or other identifying fact or
information of the victim of any sexual offense within this chapter. An
offense under this section shall constitute a misdemeanor of the
second degree, punishable as provided in s. 775.082, s. 775.083, or s.
775.084. -

(FN3.) This Court does not, however, have subject-matter jurisdiction
over a district court opinion that fails to expressly address a-question of
law, such as opinions issued without opinion or citation. Thus, a
district court decision rendered without opinion or citation constitutes a
decision from the highest state court empowered to hear the cause,
and appeal may be taken directly to the United States Supreme Court.
Moreover, there can be no actual confiict discemible in an opinion
containing only a citation to other case law unless one of the case
cited as controlling authority is pending before this Court, or has been
reversed on appeal or review, or receded from by this Court, or unless
the citation explicitly notes a contrary holding of another district court or
of this Court.  See Jollie v. State, 405 So0.2d 418, 420 (Fla.1981).

Court,_however, would risk the objection that he or she has not|

exhausted state court remedies. On the other hand, a party who files
only in the Florida Supreme Court and is denied review, would risk the
objection made by B.J.F. here that the later appeal to the United States
Supreme Court is untimely.

Alternatively, a party could file a petition for review in both the
Florida Supreme Court and the United States Supreme Court
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897 So.2d 1278
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Supreme Court of Florida.
Robert Earl TIPPENS, Petitioner,

; V.
' STATE of Florida, Respondent.
a Thomas Edward Jurkowich, Petitioner,

v.
State of Florida, Respondent.
Richard Walker, Petitioner,

v.
State of Florida, Respondent
Nos. SC02-2514, SC03-266, SC04-308.
March 17, 2005.
Background: Petitions were filed for review of decisions of the
District Court of Appeal based on direct conflict of decisions.
! Holding: The Supreme Court held that it lacked subject-
matter jurisdiction based on conflict of decisions.

Dismissed.

, Anstead and Lewis, JJ., concurred in result only.
West Headnotes

[1] Courts K 216

* 106 -
106VI Courts of Appellate Jurisdiction
106VI(B) Courts of Particular States

106k216 Florida.

, To be within Supreme Court's jurisdiction to review District
gourt of Appeal's decision in express and direct conflict with another

ecision, the District Court decision under review must contain a
statement or citation effectively establishing a point of law upon which
the decision rests. West's F.S.A. Const. Art. 5, § 3(b)(3).

i2] Courts K 216

? 106 ----
106V! Courts of Appellate Jurisdiction
106VI(B) Courts of Particular States

106k216 Florida.
Supreme Court lacked subject-matter jurisdiction based on
conflict of decisions arising from District Court of Appeal's orders
denying a motion to supplement the record, a motion for relief from
filing deadiines, a request for access to legal materials; the orders did
not contain a statement or citation effectively establishing a point of law
ubon which the decisions rested with regard to the contested rulings.
West's F.5.A. Const. Art. 5, § 3(b)(3).

! Robert Earl Tippens, pro se, for Petitioner.

’ Charles J. Crist, Jr., Attorney General, Tallahassee, FL, Kellie
A. Nielan and Judy Taylor Rush, Assistant Attorneys General, Daytona
Beach, FL, for Respondent.

J Thomas Edward Jurkowich, pro se, for Petitioner.

: Charles J. Crist, Jr., Attorney General and James W. Rogers,
Senior Assistant Attorney General, Tallahassee, FL, for Respondent.

.. Richard Walker, pro se, for Petitioner.

Charles J. Crist, Jr, Attomey General, Tallahassee, FL,
Angela D. McCravy and Kellie A. Nielan, Assistant Attorneys General,
daytona Beach, FL, for Respondent.

| PER CURIAM.

Petitioners Robert Earl Tippens, Thomas Edward Jurkowich,

and Richard Walker allege that the district courts below

issued orders that expressly and directly conflict with decisions of other
district courts or of this Court. See art. V, § 3(b)(3), Fla. Const. We
consolidated these cases for purposes of this opinion, and we dismiss
all three cases for lack of subject-matter jurisdiction.

1. Facts

- Tippens was charged with several crimes and the trial court

denied his motion to suppress his confession. He entered pleas and

was sentenced to a term of imprisonment. He later filed in the distric

court a document entitled “Appellant's Initial Brief to Denial of Motion to

Suppress Confession."  He then filed a letter in this Court, asking the

Court to order that the record on appeal be supplemented with a

transcript of the hearing on his motion to suppress. This Court treated
the letter as a petition for writ of mandamus and transferred it o the
district court. The district court then issued an order that provided as
follows in full:

~Upon consideration that Appellant entered pleas in his
criminal case(s) below, it is

Ordered that the Motion to Supplement Record  wit

Transcript of Hearing on Motion to Suppress that was transferred from
the Supreme Court of Florida is denied. Such denial is without

prejudice to allege or demonstrate that in entering his pleas Appellant

reserved his right to appeal the suppression order as dispositive of the
cases.

Based on the above order, Tippens now has filed in this Court
a petition for review, alleging direct conflict. Specifically, he challenges
that portion of the order that denies his motion to suppleitient th
record.

Jurkowich was convicted of a criminal offense and was
sentenced to a term of imprisonment. He appealed and the district
court, in the course of the appellate proceedings, issued an order that
provided as follows in full:

The appellant's motion for relief of filing deadlines seeking a
25 day extension on all filings, filed on December 17, 2002, is denied.

Appellant's petition for enlargement of time, filed on
December 23, 2002, is granted, and time for service of the initial brie
is extended 60 days from the date of this order. The appellant's
petition for enlargement of time for service of the reply brief is denied
as premature.

Based on the above order, Jurkowich now has filed in this
Court a pefition for review, alleging direct confiict. Specifically, he
challenges that portion of the order that denies his motion for relief
from filing deadlines.

Walker was convicted of a criminal offense and was
sentenced to a term of imprisonment. He later filed in circuit court a
postconviction motion under Florida Rule of Criminal Procedure 3.850,
which was summarily denied. He appealed and the district court, in the
course of the appellate proceedings, issued an order that provided as
follows in full;

Upon consideration of Appellant's Motion for Extension of
time, filed November 25, 2003, it is

Ordered that Appellant is granted to and including January 5,
2004, to file and serve an initial brief in this cause. No further

enlargement of time will be granted Appellant for this purpose. See

also Davis v. State, 660 So0.2d 1161 (Fla. 4th DCA 1 995). Appellant's
concurrent request to require the lower court to supply relevant legal
matefials is denied.

Based on the above order, Walker now has filed in this Court
a petition for review, alleging direct conflict. Specifically, he challenges
that portion of the order that denies his request for access to legal
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2. The Applicable Law
: Article V, section 3(b)(3), Florida Constitution, provides the
basis for the Court's direct conflict jurisdiction. Section 3(b)(3) states
that, in order to meet jurisdictiona requirements, the decisional conflict
must be both express and direct;

(b) JURISDICTION.--The supreme court:
: (3) May review any decision of a district court of appeal ... that
expressly and directly conflicts with a decision of another district court
of appeal or of the supreme court on the same question of law.
; Art. V, § 3(b)(3), Fla. Const.
‘ This Courtin Florida Star v. B.J.F., 530 So.2d 286 (Fla.1988)

(hereinafter * Florida Star Il "), addressed the Court's subject-matter

jurisdiction under section 3(b)(3). There, a newspaper published the
name of a rape victim, and the victim sued the newspaper. The
newspaper moved to dismiss the suit; the motion was denied: and the
district court affirmed. The newspaper sought discretionary review in
this Court, which was denied, and the newspaper appealed to the
United States Supreme Court. See Florida Star v. B.J.F., 484 U.S.

984, 108 S.Ct. 499, 98 L.Ed.2d 498 (1987) (hereinafter * Florida Star |
). The victim moved to dismiss the appeal as untimely, arguing that

because the Florida Supreme Court lacked discretionary jurisdiction to |

review the case, as evidenced by its denial of review, the newspaper
should have appealed to the United States Supreme Court within
ninety days after issuance of the Florida district court decision. The
United States Supreme Court certified the following question to this
Court:

Whether the Florida Supreme Court had jurisdiction, pursuant to
Article V, Section 3(b)(3) of the Florida Constitution or otherwise, to
hear appellant's [petition for review] in this cause from the Florida First
District Court of Appeal?

Florida Star I, 484 U.S. at 984, 108 S.Ct. 499.

[1] In response, this Court explained that its direct conflict
jurisdiction is a two-tiered concept: "The first [tier] is a general grant of
discretionary subject-matter jurisdiction, and the second [tier] is a
constitutional command as to how the discretion itself may be
exercised." Florida Star I, 530 So0.2d at 288. The Court described
the first-tier limitations thusly:

1 This Court does not, however, have subject-matter jurisdiction
over a district court opinion that fails to expressly address a question of
law, such as [a decision] issued without opinion or citation.... Moreover,
there can be no actual conflict discernible in an opinion containing only
a citation to other case law uniess one of the cases cited as controlling
a;uthority is pending before this Court, or has been reversed on appeal
or review, or receded from by this Court, or unless the citation explicitly
notes a contrary holding of another district court or of this Court.

’ Florida Star Il, 530 So.2d at 288 n. 3. Specifically, the district

court decision under review "must contain a_statement or_citation

k;d. at 288.
affirmative.
3 The Present Cases

The Court answered the certified question in the

contested and is not before the Court. Second, the challenged ruling i

Jurkowich's case is a denial of a motion for relief from filing deadlines,
with no statement of the factual or legal basis for the ruling. Although
the order contains additional language atidressing other matters, those
matters are not contested-and are not before the Court. And third, the
challenged ruling in Walker's case is a denial of a request for access to
legal materials, with no statement of the factual or legal basis for the
ruling. Although the order contains additional language addressing an
enlargement of time, that matter is not contested and is not before the
Court. ‘In all three cases, the orders do not "contain a statement or

Citation effectively establishing a point of law upon which the decision

rests” with regard to the contested rulings. See Florida Star Il 530
So.2d at 288,
4. Conclusion

Based on the foregoing, we conclude that the district court
orders in the present cases fail to meet the Florida Star Il standard set
forth above, and we lack subject-matter jurisdiction over- these cases.
Accordingly, we dismiss the petitions for review. No motion for
rehearing or clarification will be entertained in these cases or in any
other case that we may dismiss in the future based on the reasonin
set forth herein. See Fla. R.App. P. 9.330(d).

It is so ordered.

PARIENTE, C.J., and WELLS, QUINCE, CANTERO, and
BELL, JJ., concur. v

ANSTEAD and LEWIS, JJ., concur in result only.

| [2] Applying Florida Star Ii to the present cases, we conclude |

that the district court orders fail to meet the above standard. First, the
challenged ruling in Tippens's case is a simple denial of a motion to
supplement the record, with no statement of the factual or legal basis

for the ruling. Although the order contains additional

I?nguage addressing the issue of prejudice, that matter is not
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17 Fla. L.Weekly S379
SUpreme Court of Florida.
i STATE of Florida, Petitioner,
.
Anlbal RODRIGUEZ, ReSpondent
"No. 77859.
+July 2,1992.
Following affirmance, 528 So.2d 1373, of conviction for attempted
;ﬁrst-degree murder, defendant sought postconviction relief. The Circuit Court
for Dade County, Fredricka G. Smith,J., found that sentencing enhancement
iwas illegal. State appealed. The District Court of Appeal, 582 So.2d 1189,
iaffirmed and certified question of great public importance. The Supreme
. Court, Overton, J., held that felony defendant's” sentence could not be
‘enhanced based on "use" of weapon, absent evidence of his personal
possession of weapon during commission of felony.
Certified question answered; District Court decision approved.
‘West Headnotes
1] Sentencing and Punishment K 79
350H ---
350HI Punishment in General
350HI(D) Factors Related to Offense
350Hk76 Weapons
350Hk79 Possession and Carrying.
(Formerly 110k1208.6(2))
; When defendant is charged with felony involving the "use" of a
weapon his or her sentence cannot be enhanced without. evidence
lestabhshmg that defendant had personal possession of the weapon dunng the
commission of the felony. West's F.S.A. § 775.087(1).
‘12 Sentencing and Punishment K 81 '

1 350H -
j 350HI Punishment in General

350HI(D) Factors Related to Offense

350Hk76 Weapons

350Hk81 Accomplices and Co-Participants.

(Formerly 110k1208.6(2))

Defendant's sentence for attempted first-degree murder could not
be enhanced on basis of codefendant's possession of rifle during commission
of the crime. West's F.S.A. § 775.087(1).

Robert A. Butterworth, Atty. Gen., and Jorge Espinosa and Michael
J. Neimand, Asst. Attys. Gen., Miami, for petitioner.

Bennet H. Brummer, Public Defender and Miche! Ociacovski Weisz,
Sp Asst. Public Defender, Eleventh Judicial Clrcuxt Miami, for respondent.

OVERTON, Justice.

We have for review State v. Rodriguez, 582 So.2d 1189 (Fla. 3d|

DCA 1991), in which the Third District Court of Appeal certified the following
guestion as being of great public importance:

Does the enhancement provision of subsection 775.087(1), Florida Statutes
(1983), extend to persons who do not actually possess the weapon but who
commit an overt act in furtherance of its use by a coperpetrator?

‘Q Id. at1191. ,

We have jurisdiction  (FN1) and answer_the question in . the
n_gatlve finding, in_accordance with the district court decision, that section
775.087(1) does not, by its terms, allow for vicarious enhancement becagge of
the action of a codefendant.

l The relevant facts reflect that Rodriguez was charged w1th an
attempt to commit murder in the first degree upon allegations that he and his

codefendant fired a deadly. weapan at Officer Kenneth. Nelson, in_violation of |

sections 782.04(1), 777.04(1), and 775.087, Florida Statutes (1983). The
evidence established that, when the police attempted to pull over Rodriguez's
vehlcle he ﬂed at high speed During the chase, a passenger in Rodnguezs
car picked up a rifle and began shooting at the pursuing officers. Rodnguez
and his codefendant were apprehended and charged by information “as
previously noted. Rodriguez was convicted of attempted first-degree’ murder.

His sentence was enhanced on the grounds that he "used” the tirearm in th
commission of this offense. The issue in this proceeding is the enhancemer

‘Postell v. State, 383 So.2d 1159 1162 (Fla. 3d DCA 1980))

of the sentence under section 775.087(1), which reads as follows: -

(1) Unless otherwise provided by law, whenever a person i
charged with a felony, except a felony in which the use of a weapon or fiream
is an essential element, and during the commission of such felony the
defendant carries, displays, uses, threatens, or attempts to use any weapor
or firearm, or during the commission of such felony the defendant commits ar
aggravated battery, the felony for which the person is charged shall be
reclassified as follows:

(a) In the case of a felony of the first degree, to a life felony

(b) In the case of a felony of the second degree, to a felony of the
first degree. '

(c) In the case of a felony of the third degree, to a felony of the
second degree.

§ 775.087(1), Fla.Stat. (1983) (emphasis added). In this instance
both parties agree that the reclassified sentence would be a life sentence.

Rodriguez filed a motion for postconviction relief, asserting that he

“{was improperly sentenced because of -application of the enhancement

provision. The trial-court granted relief, finding that "the firearm described in
the information as that used

during the commission of the attempted murder was_at no time carg
displayed, used, or attempted to be used by this Defendant." The trial courl”
concluded that Rodnguez was Lprogerly sentenced under a i e-f_ejm
for attempted first- degree

murder under sections 782. 04( )and 777, 04,
' -On appeal, the Third District Court of Appeal- afﬁrmed nohng that it
had prevuously ruled that 'the enhancement provisions of section 715.0_81(1)
h

possess the weapon during the
" Rodnguez 582 So.2d at 1190 (quoting
See also
Willingham v. State, 541 So.2d 1240 (Fla. 2d DCA), review denied, 548
So.2d 663 (Fla.1989); Ngai v. State, 556 So.2d 1130 (Fla. 3d DCA 1989).

[1] [2] The State argues that this case should be controlled by
Menendez v. State, 521 So.2d 210 (Fla. 1st DCA 1988). In Menendez, the
defendant was convicted of trafficking in cocaine and was found to have
personally possessed the weapon during the commission of the felony. Both
the trial court and the district court in this proceeding held that Menendez was
dlstlngulshable We agree that Menendez should not apply ‘because the
factual circumstances are dlstmgulshable ngawamﬁ
charged with a felony involving the "use" of a weapon, his or her senfence
cannot be enhanced under section 775.087(1) without evidence establishing <
that the defendant had pérsonal. possession of the weapon during the R
commission of the felony. In this case, the evidence plainly establishes that\‘

of the rifle during the commissian .-

co mmlssmn of the crime involye

of the felony. We refect the State's_contention_that Rodriguez's sentence 3

should be enhanced on. the theory of constrictive or vicarious possession

See Postell; W|I||ngham Ngai. Interestingly,

Rodriguez's sentence cOuld have been enhanced under the statute if the

State had charged him with the commission of a felony while carrying the
pistol that was found on his person after the chase. The failure of the State to
properly charge Rodriguez precludes it from enhancing his sentence under
the carrying portion of the statute.

For the reasons expressed, we answer the question in the negative
and approve the decision of the district court.

Itis so ordéred.

__BARKETT, C.J., and McDONALD, SHAW GRIMES, KQGAN and
HARDING, JJ., concur.,

(FN1.} Art. v, § 3(b)(4), Fla. Const.
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. Supreme, Court of Florida.

l i STATE of Florida, Petitioner,

V.

f Arthur Lee ROBY, Respondent.

" No. 39434.
March 10, 1971.

' Rehearing Denied April 26, 1971, :

Defendant was convicted in the Circuit Court, Hillsborough County,

Roger D. Flynn, J., of murder in the second degree, and he appealed The
- District Court of Appeal, 229 So.2d 604, reversed and remanded for new trial,
~and certiorari was granted. The Supreme Court, Hodges, Cnrcunt Judge, held
that refusal to give aiding and abetting instruction was erroneous insofar as
‘the State was concermed where evidence would support finding that

 defendant was principal in shooting of homicide victim but such refusal was

i not reversible error as to defendant, who could only benefit by its absence.

: Decision of District Court of Appeal quashed and judgment of trial

“court reinstated.

: Cartton, J., dissented.
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evidence would support finding that defendant was principal in shooting o
victim but such refusal was not reversible error as to defendant, who coulc
only benefit by its absence.
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HODGES, Circuit Judge.

The decision in the case of Roby v. State of Florida, 229 So.2d
604, is reviewed here on certiorari to the Second District Court of Appeal,
pursuant to Article V, Section 4, of the Florida Constitution, F S A and Rule
4.5(c) of the Florida Appellate Rules, 32 F.S.A.

The respondent, Arthur Lee Roby, and two other defendants
William Henry Johnson, Jr., and Emest W|ll|ams were jointly charged w1th ‘the
substantive crime of 1st degree murder of one Frank Cutler, deceased,” ‘the .
indictment alleging in the usual language that the three defendants unlawfully
effected the death of the victim by shooting him with a pistol.

At the conclusion of a trial lasting five days, the jury acquitted the
defendant Johnson, but returned verdicts of guilty of murder in the 2nd degree
against the defendant, Ernest Williams, and the respondent, Arthur Lee Roby.
After entry of judgment of conviction, both defendants were sentenced by the
trial court to be confined at hard labor for twenty years.

The trial court's judgment of conviction of the respondent Roby was
reversed on appeal by the District Court's cited opinion, which certiorari lays
open to legal scrutiny to determine whether or not it conflicts with decisive law
as enunciated in reported opinions of the Supreme Court or other District
Courts of Appeal.

From the Court's review of the entire record in the case, permttted in

| such proceedings, James v. Keene, Fla,, 133 $0.2d 297, we believe that the

facts, as stated in the decision which is the subject of our judicial inquiry,
perhaps sufficiently present the legal issues upon which our conclusions
hinge. However, for reference accommodation and immediate perspective
relief of the legal questions presented, we shall briefly restate the pertinent
facts as we
have gleaned them from the extremely lengthy transcript of evidence, much of
which was understandably befuddled and confused because of the nature of
the melee out of which the killing took place and which was ‘made more
nebulous because the actions of those involved in the tumult were so rash,
precipitative and intermingled and their sequence of such rapidity that it is
impossible to completely separate and narrate them as to exact time or
location in the barroom.

The evidence does reveal that in Tampa, Florida, at 1024 Central
Avenue, there was located a drinking establishment known as the Pyramid
Lounge, comprised of a rectangular room running east and west of about 20
-75—and-divided-into-an-east-side-area;containing-about nine tables-with -
chairs, known as the 'Ace Lounge’, and a west side portion, where a semi-
circutar bar and stools were situate, called the 'Pyramid Bar'. Back to back
open booths ran the entire iength of the room on the north side.

On the evening of February 4, 1968, somewhere near 11:30 P.M.,
the three named defendants and one Robbie Matva Robinson, who had
entered the spot with them at about 9:30 P.M., were in the 'Pyramid Bar' area




" 0f the establishment seated atabooth. State and to which the respondent objected: . o
. The place was crowded with patrons and noisy. { 'When two or more peérsons combine together.to commit an unlawful act, eact

; One James L. Hogan, 19, came into the room with one Margaret | is :criminally *responsible “for the acts o his associates committed i
Hunt and a person named Romae Lee Rucker, and this trio had gone to the furtherance or prosecution of the common design; and if two or more pefson:
‘Ace Lounge' portion of the premises near the bar. An argument ensued combine to do an unlawful act, and in the prosecution of the common object
 between Hogan and the said Robbie Robinson, who had come over to the an unlawful homicide results, all are alike “criminally responsible for .the
: vicinity of Hogan and his companions and accused Hogan of referring to her | probable consequences that may arise from the perpetration of the. unlawfu
s a member of the demimonde, but not in those exact words. The | act they set out to accomplish; the immediate injury from which death nsues
 defendant, William Henry Johnson, Jr., following Robinson, loudly reaffirmed | is considered as proceeding from all who are present aiding and abetting the
 the acausation against Hogan and attempted to hit Hogan but the blow was | injury done, and the actual perpetrator is considered as the agentof his

 deflected by Rucker. At this point the decedent, Frank Cutler, interjected | associates. His act is theirs as well as his own and all are equally guilty." .
himself into the argument and for a fleeting moment, at least, restrained “The trial court, counsel for the State and defense counsel had

| Johnson and Hogan from becoming unalterably involved in that altercation by | engaged in some discussion reiative to a ‘conspiracy charge', but obviously
taking Hogan with him toward the eastern portion of the 'Pyramid Bar' the Court was referring to the quoted aiding and abetting charge which was
i The smoldering residuals of this noisy wrangle swiftly drifted to that | declined. ‘ :
ipart of the establishment now occupied by Hogan and Cutler and broke out The District Court of Appeal concluded, in a divisive opinion of two
into a new fiery fracas between Johnson and Hogan, as the former angrily and | to one, that the evidence was inadequate to support a valid ﬁndiﬁg on the
‘persistently voiced his resentment to the alleged slur on Robbie Robinson, | substantive charge that the respondent Roby caused the death of the
iwhom he claimed to be his sister. This confrontation became the incipient deceased. It also held that the failure of the trial court to instruct thefjury asto
cause of the tragedy in this case as the respondent Roby and the doomed | provisions of Section 776.011, Florida Statutes, F.S.A., which makes & person
;Cutler, again interceding for his close friend Hogan, almost immediately a principal in the first degree whether he’actually commits the crime or is
‘became antagonistic participants in a violent dispute which deteriorated at | present aiding, abetting, counseling, hiring or otherwise procuring such
.once into physical combat, it not being clear who struck the first blow. offense to be committed, rendered the verdict invalid on this theory.
! The final struggle carried the combatants a short distance toward The Court also further decided that the refusal to grant the quoted
the rear of the barroom to a point a few feet farther east of the bar. The | instruction, as requested by the State and abjected to by
'defendant Williams followed in close pursuit and William Henry Johnson, Jr., | the reéspondent, was plainly within the discretion of the trial judge, since it was
also maneuvered in toward the center of the fury. not clear whether the case dealt with 'conspiracy’ or ‘aiding and abetting’.
‘ After stating at one point to Cutler that he would kill him, the The contention here of the petitioner, State of Florida, based upon
respondent Roby began firing his .25 caliber pistol at Cutler at the same time conflict of decision, has a dual aspect. o
that codefendant Williams was shooting at the victim with his .22 caliber pistol. | First, it is urged that the evidence at the trial was, indeed, sufficient to support
T here was testimony that the defendant Johnson also discharged his .22 | the verdict of the jury on the substantive charge against Roby, under the
caliber pistol in the direction at Cutler. ~ | decision of this Court, and Second, that.in any event, respondent's conviction
Cutler slumped and fell mortally wounded with two slugs in his | should be sustained, under Section 776.011, Florida Statutes (F.S.A),
abdomen, after stating, according to witnesses, ‘It doesn't make sense', his [ because the evidence plainly shows that he was present, aiding and abetting
Ilerminal utterance on earth. Some witnesses, including Roby, stated that | the commission of the offense and that a jury instruction on aiding and
Cutler held a chair raised over his head in a threatening manner when, or abetting was not necessary to sustain the conviction under the controlling
shortly before, the pistols began to bark, and testimony was also admitted that reported case law of this court as well as that of other district courts of appeal.

’he was a mean and dangerous man, having While the question involved in the first point may appear to be a
once broken a man's back by kicking him in a fight in front of the Pyramid | close one, in view of the respondent's own quoted statements immediately
Lounge. after the shooting and at the trial, we are convinced that the District Court of

A rather enthusiastic general exodus from the building followed the | Appeal was correct in that portion of its decision which held that the facts
shooting. Near the lead of the evacuation was a group composed of the three proved at the trial were legally insufficient to support conviction on the
armed defendants and the one whose remonstrance at indignity had lighted | substantive charge. In our opinion, no conflict exists between their decision
the explosion fuse to begin with, Robbie Robinson. She had been in the rest | on this point and the decisions of this Court of any other District Appellate
foom at the time of the actual shooting, but said at the trial in describing her | Court on this question.
withdrawal with the defendants: 'We all run automatically together' She [1] The proof, under the evidence admitted, was that two gunshot
further testified at the trial as follows: wounds caused the death of Cutler; that a total of between two and seven
'Well, Roby wanted to keep saying that he had shot the boy, and they wanted | shots were fired by the three defendants at Cutler; that only one .22 caliber
fo keep telling him not to say that until he found out what was going on, and | slug from the pistol of defendant Williams was taken from Cutler's body; and
they say with all that shooting in there any one of them could have done it. that no one saw a projectile from Roby's gun hit Cutler. It is obvious that one
i And she reiterated later, upon questioning, that both Johnson and | reasonable hypothesis, based upon these facts, is that no projectile from
Williams had said that any one.of the three defendants could have shot Cutler. respondent Roby's pistol found its mark. This places a finding that Roby's
! When cross-examined at the trial, respondent Roby said: action directly caused the homicide in the realm of speculation and suspicion
'| told Robbie Robinson I thought | had shot at him. | shot a boy in the bar.' which, however strong, is never sufficient to nullify a reasonable doubt and

Immediately thereafter and at all times since, he has been emphatic | support a criminal conviction. The burden of proof of connecting the death to
ih stating that he shot 'at' the deceased rather than that he shot him in fact. | Roby's pistol was not met. Driggers v. State, Fla., 164 S0.2d 200: Davis v.
No witness testified that a projectile from Royby's weapon hit Cutler. State, Fla., 90 So.2d 629.

: The autopsy report revealed that two slugs were found in the The authorities cited by respondent, including Land v. State, Fla.,
victim's~body and a pattiologist testified that the cause of-death-was- the {156 S0:2d'8;-Coachman v--State; Fla:App:;-t14-S0:2d-180: Hopper v State,
c;ombined effect of two gunshot wounds in the abdomen. Fla., 54 So.2d 165; Tongay v. State, Fla., 79 So.2d 673; and Bellamy v.
| Only one .22 caliber slug was placed in evidence. Another slug of | State, 56 Fla. 43, 47 So. 868, are distinguishable, as to factual complex, from
disputed caliber was allegedly taken from Cutler's body but this slug and | the case under consideration, and because of the distinctions are not
testimony relating to it were not admitted. | controlling.

o At the conclusion of the testimony, the trial court refused to submit We must depart from the ruling of the District Court, however, on the
to the jury, orally or in written form, the following instruction requested by the | second contention of the petitioner because it-is_incompatible with the
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' decisions of this Court and other Appellate Courts of this State. ...~
" v [2] Abundanit proof that the respondent Roby was present aiding |
; and abetting in the-commission of the offense was adduced at the frial. - The.
 evidence was fully sufficient, as a matter of law, to sustain such a charge, and
it is now well established in Florida that a person who is charged in an

 +indictment or information with commission of a crime may be convicted upon

, proof that he aided or abetted in the commission of such crime, undef Section
776.011, Florida Statutes, F.S.A., which enacted the recognized precept into
 statutory law. __ L
; The rule was first recognized, albeit, perhaps, in obiter dictum, by
‘this Court in the year 1893 in Albritton v. State, 32 Fla. 358, 13 So. 955. It
1was followed in many other decisions, among them, Green v.-State, 40 Fla.
1191, 23 So. 851 (1898); Myers v. State, 43 Fla. '500, 31 So. 275; Pope v.
fState, 84 Fla. 428, 94 So. 865; Brown v. State, 82 Fla. 306, 89 So..873;
| Jimenez v. State, 158 Fla. 719, 30 So.2d 292 Chaudoin v. State, Fla.App.,
118 S0.2d 569 and Newman v. State (Fla.) 196 So.2d 897 (See also Sons v.
‘State, Fla.App., 99 So.2d 888, cert. den. .357 U.S. 910, 78 S.Ct. 1157, 2
L.Ed.2d 1160), to finally establish it as law in the criminal jurisprudence of
:Florida.

In Jacobs v. State, 184 So.2d 711, it was held by the First District
Court of Appeal that one may be charged with aiding, ‘abetting or procuring
the commission of a criminal offenseé and may be convicted upon proof
lestablishing the actual commission of the offense by him, and vice versa.

[3] In that case the defendant, who was charged with a substantive
offense, conceded that the aiding and abetting statute (F.S. Sec. 776.011,
F.S.A)) makes an aider and abetter a principal equally guilty as the perscn
who actually perpetrates the crime but contended that the State had the duty
of charging him as an aider and abetter in the information filed against him,
concluding that he could not be found guilty of aiding and abetting on the
substantive charge contained in the information. His contention, of course,
was based upon the general rule that a defendant is entitled to have the
charge against him proved substantially as alleged in the indictment. or
information and cannot be prosecuted for one offense and convicted and
sentenced for another. .
" In clearly rejecting this contention and affirming the judgment of
conviction, the Court, in Jacobs, quoting from the Albritton case, said: '
*** Under the indictment before us, charging Andrew Albritton with the
commission. of the felony, and Henry Albritton as being present, aiding,
abetting, and procuring the commission of the offense, both of them could
have been convicted on a state of facts showing that Henry committed the
offense, and Andrew was present, aiding, abetting, and procuring the
commission thereof. The offense charged against all of them is the same. * *
* Under this indictment, * * * the named defendants are indicted as
principals,--Andrew in the first degree, and Henry ** *in the second degree. *
** The punishment prescribed for principals in the first and second degrees is
f[he same under our law.'

The Court then stated:
'One may be charged in an informatian or indictment with aiding, abetting, or
procuring the commission of a criminal offense, but if the proof establishes
that he actually committed the offense, a verdict finding him guilty as charged
will be sustained. Conversely, It would follow that if an information, such as
the one filed in the case sub judice, charges a defendant with the commission
of a criminal offense, and the proof establishes only that he was feloniously
present, aiding, and abetting in the commission of the crime, a verdict of quilty
as charged should be sustained.' (ltalicizing ours)
i (4] Under our statute, therefore, a person is a principal in the first
degree whether he actually commits the crime or merely aids, abets or
Hrocures its commission, and it is immaterial whether the indictment or

irjformation“’aﬁeges'th*at"th'E‘defen’dant"'committed"thed:rimenrwarme’rely e

aiding or abetting in its commission, so long as the proof establishes that he
was guilty of one of the acts denounced by the statute. See Myers v. State,
%’3 Fla. 500, 31 So. 275; Pope v. State, 84 Fla. 428, 94 So. 865.

, The underlying reason, to which the rule, as enunciated-in the cited
cases from Alpritton to the present time, is obviously pegged, is that -the
provisions of the statute, proscribing acts of aiding, abetting, counseling, hiring

| and procuring ‘of criminal offerises, must be_read into the formal charge

against persons accused of crime; and that they coalesce with and bécome a

 LONIUSION In IS Statement ive fo 'cons »
lts mention by the trial court and counsel in connection with jury instructions,

It appears_to be crystal clear that the” substantive -crime o
conspiracy, an offense entirely .separate and distinct, ‘and govered by

| different statute, from the substantive crime with which the respondent Roby

was charged, has no relevancy in this case. - Blackburn v. State, Fla., 8:
$0.2d 694, cert, denied, 350 U.S. 987, 76 S.Ct. 473, 100 L.Ed. 854.
eve it s also free from doubt-that the instruction requestec

by the State, althotigh niot as artfully or precisely drawn as it might have been’

nevertheless embraced a proper statement of the law bearing upon the facte
of the case. S
(5] The_lear(}gd trial judge's refusal to give the instruction, upor

objection of the respondent, while . erroneous_insofar as the State. was

concerned, was not reversible error as to the respondent Roby, who coulc
only benefit by its absence. The minority opinion 'of the District Court o
Appeal, we think, was eminently cortect on this phase of the case.
In view of the foregoing, the decision of the District Court of Appeai
is quashed and the judgment and sentence of the trial court reinstated.
ROBERTS, C.J., and ERVIN and DREW (Retired), JJ., concur.
CARLTON, J., dissents.
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* Roger D. Flynn, J., of murder in the second degree, and he appealed. The
District Court of Appeal, 229 So.2d 604, reversed and remanded for new trial,
and certiorari was granted. The Supreme Court, Hodges, Circuit Judge, held
that refusal to give aiding and abetting instruction was erroneous insofar as
the State was concemed where evidence would support finding that
defendant was principal in shooting of homicide victim but such refusal was
not reversible error as to defendant, who could only benefit by its absence.
Decision of District Court of Appeal quashed and judgment of trial
court reinstated.
Carlton, J., dissented.
West Headnotes
1] Homicide K 1179
i 203 -
203IX Evidence
: 2031X(G) Weight and Sufficiency
; 203k1176 Commission of or Participation in Act by Accused:;

* ldentity
: 203k1179 Altercation or Attack by Several.

(Formerly 203k234(4))

Evidence, including evidence that although a total of between two
; and seven shots were fired by three defendants at homicide victim only one
.22 caliber slug from pistol of codefendant was taken from victim's body and
that no one saw projectile from defendant's gun hit victim, was insufficient to
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HODGES, Circuit Judge.

The decision in the case of Roby v. State of Florida, 229 So.2d
604, is reviewed here on certiorari to the Second District Court of Appeal
pursuant to Article V, Section 4, of the Florida Constitution, F.S.A., and Rule
4.5(c) of the Florida Appellate Rules, 32 F.S.A.

The respondent, Arthur Lee Roby,
William Henry Johnson, Jr., and Ernest Williams, were jointly charged with the
substantive crime of 1st degree murder of one Frank Cutler, deceased, the
indictment alleging in the usual language that the three defendants unlawfully
effected the death of the victim by shooting him with a-pistol.

At the conclusion of a trial lasting five days, the jury acquitted the
defendant Johnson, but returned verdicts of guilty of murder in the 2nd degree
against the defendant, Emest Williams, and the respondent, Arthur Lee Roby.
After entry of judgment of conviction, both defendants were sentenced by the
triat court to be confined at hard labor for twenty years.

The trial court's judgment of conviction of the respondent Roby was
reversed on appeal by the District Court's cited opinion, which certiorari lays
open to legal scrutiny to determine whether or not it conflicts with decisive law
as enunciated in reported opinions of the Supreme Court or other District
Courts of Appeal.

From the Court's review of the entire record in the case, permitted in

Gillen, Hunkey & Kinney, Tampz

and two other defendants

1 such proceedings, James v. Keene, Fla., 133 So.2d 297, we believe that the

facts, as stated in the decision which is the subject of our judicial inquiry,

perhaps sufficiently present the legal issues -upon which our conclusions:

hinge. However, for reference accommodation and immediate perspective
relief of the legal questions presented, we shall briefly restate the pertinent
facts as we
have gleaned them from the extremely lengthy transcript of evidence, much of
which was understandably befuddled and confused because of the nature of
the melee out of which the kiling took place and which was made more
nebulous because the actions of those involved in the tumult were so rash,
precipitative and intermingled and their sequence of such rapidity that it is
impossible to completely separate and narrate them as to exact time or
location in the barroom.

The evidence does reveal that in Tampa, Florida, at 1024 Central
Avenue, there was located a drinking establishment known as the Pyramid
Lounge, comprised of a rectangular room running east and west of about 20
75 . and divided into an east side area, containing about nine tables -with
chairs, known as the 'Ace Lounge', and a west side portion, where a semi-
circular bar and stools were situate, called the ‘Pyramid Bar'. - Back to back
open booths ran the entire length of the room on the north side.

On the evening of February 4, 1968, somewhere near 11:30 P.M,,

the three named defendants and one Robbie ‘Maiva Robinson, who had -

entered the spot with them at about 9:30 P.M., were in the 'Pyramid Bar' area
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of the establishment seated at a booth.

« © ' The place was crowded with patrons and noisy.

; One James L. Hogan, 19, came into the room with one Margaret
Hunt and a person named Romae Lee Rucker, and this trio had gone to the
‘Ace Lounge' portion of the premises near the bar. An argument ensued
between Hogan and the said Robbie Robinson, who had come over to the
vicinity of Hogan and his companions and accused Hogan of referring to her
as a member of the demimonde, but not in those exact words. The
defendant, William Henry Johnson, Jr., following Robinson, loudly reaffirmed
the accusation against Hogan and attempted to hit Hogan but the blow was
deflected by Rucker. At this point the decedent, Frank Cutler, interjected
himself into the argument and for a fieeting moment, at least, restrained
Johnson and Hogan from becoming unalterably involved in that altercation by
taking Hogan with him toward the eastern portion of the 'Pyramid Bar', -

The smoldering residuals of this noisy wrangle swiftly drifted to that
. part of the establishment now occupied by Hogan and Cutler and broke out
 into a new fiery fracas between Johnson and Hogan, as the former angrily and
| persistently voiced his resentment to the alleged slur on Robbie Robinson,
| whom he claimed to be his sister. This confrontation became the incipient
. cause of the tragedy in this case as the respondent Roby and the doomed
| Cutler, again interceding for his close friend Hogan, almost immediately
became antagonistic participants in a violent dispute which deteriorated at
once into physical combat, it not being clear who struck the first blow.

The final struggle carried the combatants a short distance toward
the rear of the barroom to a point a few feet farther east of the bar. The
defendant Williams followed in close pursuit and William Henry Johnson, Jr.,
+ also maneuvered in toward the center of the fury.

' After stating at one point to Cutler that he would kil him, the
respondent Roby began firing his .25 caliber pistol at Cutler at the same time
 that codefendant Williams was shooting at the victim with his .22 caliber pistol.
- There was testimony that the defendant Johnson also discharged his .22
. caliber pistol in the direction at Cutler.

; Cutler slumped and fell mortally wounded with two slugs in his
* abdomen, after stating, according to witnesses, ‘It doesn't make sense', his
terminal utterance on earth. Some witnesses, including Roby, stated that
+ Cutler held a chair raised over his head in a threatening manner when, or
. shortly before, the pistols began to bark, and testimony was also admitted that
he was a mean and dangerous man, having

once broken a man's back by kicking him in a fight in front of the Pyramid
* Lounge.

A rather enthusiastic general exodus from the building followed the
shooting. Near the lead of the evacuation was a group composed of the three
+ armed defendants and the one whose remonstrance at indignity had lighted
' the explosion fuse to begin with, Robbie Robinson. She had been in the rest
room at the time of the actual shooting, but said at the trial in describing her
withdrawal with the defendants: 'We all run automatically together.” She
+ further testified at the trial as follows:

to keep telling him not to say that untit he found out what was going on, and
 they say with all that shooting in there any one of them could have done it

: And she reiterated later, upon questioning, that both Johnson and
+ Witliams had said that any one. of the three defendants could have shot Cutler.
1 When cross-examined at the trial, respondent Roby said:

. 'l told Robbie Robinson | thought | had shot at him. | shot a boy in the bar.'

! Immediately thereafter and at all times since, he has been emphatic
Hin stating that he shot ‘at' the deceased rather than that he shot him in fact.
 No witness testified that a projectile from Royby's weapon hit Cutler.

| The autopsy report revealed that two slugs were found in the
! victim's body and a pathologist testified that the cause of death was the
 combined effect of two gunshot wounds in the abdomen.

: Only one .22 caliber slug was placed in evidence. Another slug of
 disputed caliber was allegedly taken from Cutier's body but this slug and
 testimony relating to it were not admitted.

At the conclusion of the testimony, the trial court refused to submit.

' to the jury, orally or in written form, the following instruction requested by the
|

- 'Well, Roby wanted to keep saying that he had shot the boy, and they wanted -

State and to which the respondent objected:

'When two or more persons combine together to commit an unlawful act, eac
is criminally responsible for the acts of his associates committed
furtherance or prosecution of the common design; and if two or more persor
combine to do an unlawful act, and in the prosecution of the common objec
an unlawful homicide results, all are alike criminally responsible for th
probable consequences that may arise from the perpetration of the unlawfi
act they set out to accomplish; the immediate injury from which death ensue
is considered as proceeding from all who are present aiding and abetting th
injury done, and the actual perpetrator is considered as the agent of hi
associates. His act is theirs as well as his own and all are equally guilty."

The frial court, counsel for the State and defense counsel ha
engaged in some discussion relative to a ‘conspiracy charge', but obvious
the Court was referring to the quoted aiding and abetting charge which wa
declined.

The District Court of Appeal concluded, in a divisive opinion of tw
to one, that the evidence was inadequate to support a valid finding on the
substantive charge that the respondent Roby caused the death of the
deceased. It also held that the failure of the trial court to instruct the jury as
provisions of Section 776.011, Florida Statutes, F.S.A., which makes a persor
a principal in the first degree whether he actually commits the crime or i
present aiding, abetting, counseling, hiring or otherwise procuring suct
offense to be committed, rendered the verdict invalid on this theory.

The Court also further decided that the- refusal to grant the quotec
instruction, as requested by the State and objected to by
the respondent, was plainly within the discretion of the trial judge, since it was
not clear whether the case dealt with ‘conspiracy' or ‘aiding and abetting’.

The contention here of the petitioner, State of Florida, based upon
conflict of decision, has a dual aspect, o
First, itis urged that the evidence at the trial was, indeed, sufficient to support
the verdict of the jury on the substantive charge against Roby, under the
decision of this Court, and Second, that in any event, respondent's conviction
should be sustained, under Section 776.011, Florida Statutes (F.SA),
because the evidence plainly shows that he was present, aiding and abetting
the commission of the offense and that a jury instruction on aiding and
abetting was not necessary to sustain the conviction under the controliing
reported case law of this court as well as-that of other district courts of appeal.

While the question involved in the first point may appear to be a
close one, in view of the respondent's own quoted statements immediately
after the shooting and at the trial, we are convinced that the District Court of
Appeal was correct in that portion of ifs decision which held that the facts
proved at the trial were legally insufficient to support conviction on’ the
substantive charge. In our opinion, no conflict exists between their decision
on this point and the decisions of this Court of any other District Appellate-
Court on this question.

[1} The proof, under the evidence admitted, was that two gunshot
wounds caused the death of Cutler; that a total of between two and seven
shots were fired by the three defendants at Cutler; that only one .22 caliber
slug from the pisto! of defendant Williams was taken from Cutler's body; and -
that no one saw a projectile from Roby's gun hit Cutler. It is obvious that one
reasonable hypothesis, based upon these facts, is that no projectile from
respondent Roby's pistol found its mark. This places a finding that Roby's
action directly caused the homiicide in the realm of speculation and suspicion
which, however strong, is never sufficient to nullify a reasonable doubt and
support a criminal conviction. The burden of proof of connecting the death to
Roby's pistol was not met, Driggers v. State, Fla., 164 So.2d 200; Davis v.
State, Fla., 90 So.2d 629. -

The authorities cited by respondent, including Land v. State, Fla,,
156 S0.2d 8; Coachman v. State, Fla.App., 114 So.2d 189; Hopper v. State,
Fla., 54 So0.2d 165; Tongay v. State, Fla., 79 So.2d 673; and Beliamy v.
State, 56 Fla. 43, 47 So. 868, are distinguishable, as to factual complex, from
the case under consideration, and because of the distinctions are not
controlling.

_ We must depart from the ruling of the District Court, however, on the
second contention of the petitioner because it -is_ incompatible with the
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' decisions of this Court and other Appellate Courts of this State.
+ " . [3] Abundant proof that the respondent Roby was present aiding
. and abetting in the commission of the offense was adduced at the trial. The
evidence was fully sufficient, as a matter of law, to sustain such a charge, and
it is now well established in Florida that a person who is charged in an
- indictment or information with commission of a crime may be convicted upon
- proof that he aided or abetted in the commission of such crime, under Section
776.011, Florida Statutes, F.S.A., which enacted the recognized precept into
statutory law. .

The rule was first recognized, albeit, perhaps, in obiter dictum, by
this Court in the year 1893 in Albritton v. State, 32 Fla. 358, 13 So. 955. It
~ was followed in many other decisions, among them, Green v. State, 40 Fla.
+ 191, 23 So. 851 (1898); Myers v. State, 43 Fla. 500, 31 So. 275; Pope v.
 State, 84 Fla. 428, 94 So. 865; Brown v. State, 82 Fla. 306, 89 So. 873,
- Jimenez v. State, 158 Fla. 719, 30 So0.2d 292; Chaudoin v. State, Fla.App.,
i 118 S0.2d 569 and Newman v. State (Fla.) 196 So.2d 897 (See also Sons v.
' State, Fla.App., 99 So.2d 888, cert den. 357 U.S. 910, 78 S.Ct. 1157, 2
L.Ed.2d 1160), to finally establish it as law in the criminal jurisprudence of
Florida.

‘ In Jacobs v. State, 184 So.2d 711, it was held by the First District
* Court of Appeal that one may be charged with aiding, abetting or procuring
- the commission of a criminal offense and may be convicted upon proof
- establishing the actual commission of the offense by him, and vice versa.
_' [3] In that case the defendant, who was charged with a substantive
+ offense, conceded that the aiding and abetting statute (F.S. Sec. 776.011,
. F.S.A)) makes an aider and abetter a principal equally guilty as the person
who actually perpetrates the crime but contended that the State had the duty
of charging him as an aider and abetter in the information filed against him,
concluding that he could not be found guilty of aiding and abetting on the
 Substantive charge contained in the information. His contention, of course,
was based upon the general rule that a defendant is entitled to have the
. charge against him proved substantially as alleged in the indictment or
- information and cannot be prosecuted for one offense and convicted and
sentenced for another, _
In clearly rejecting this contention and affirming the judgment of

 conviction, the Court, in Jacobs, quoting from the Albritton case, said:

;™ * * Under the indictment before us, charging Andrew Albritton with the
' commission of the felony, .and Henry Albritton as being present, aiding,
+ abetting, and procuring the commission of the offense, both of them could

“have been convicted on a state of facts showing that Henry committed the |

;offense, and Andrew was present, aiding, abetting, and procuring the
' commission thereof. The offense charged against all of them is the same. * *
“* Under this indictment, * * * the named defendants are indicted as
| principals,--Andrew in the first degree, and Henry * * * in the second degree. *
'** The punishment prescribed for principals in the first and second degrees is
. the same under our law.'
f The Court then stated:
1'One may be charged in an information or indictment with aiding, abetting, or
| procuring the commission of a criminal offense, but if the proof establishes
 that he actually committed the offense, a verdict finding him guilty as charged
“will be sustained. Conversely, It would follow that if an information, such as
the one filed in the case sub judice, charges a defendant with the commission
‘of a criminal offense, and the proof establishes only that he was feloniously
“present, aiding, and abetting in the commission of the crime, a verdict of quilty
;as charged should be sustained.’ (Italicizing ours)
[4] Under our statute, therefore, a person is a principal in the first
'degree whether he actually commits the crime or merely aids, abets or
| procures its commission, and it is immaterial whether the indictment or
‘information alleges that the defendant committed the crime or was merely
aiding or abetting in its commission, so long as the proof establishes that he
‘was guilty of one of the acts denounced by the statute. See Myers v. State,
143 Fla. 500, 31 So. 275; Pope v. State, 84 Fla. 428, 94 So. 865.

The underlying reason, to which the rule, as enunciated in the cited
“cases from Albritton to the present time, is obviously pegged, is that the
 provisions of the statute, proscribing acts of aiding, abetting, counseling, hiring

and procuring of criminal offenses, must be read into the formal charge
against persons accused of crime, and that they coalesce with and become ¢
part of the indictment or information alleging substantive offenses.

The majority opinion of the District Court of Appeal demonstrate
some confusion in its statement relative to 'conspiracy', probably induced t
its mention by the trial court and counsel in connection with jury instructions.

It appears to be crystal clear that the substantive crime
conspiracy, an offense entirely separate and distinct, and governed by
different statute, from the substantive crime with which the respondent Rot
was charged, has no relevancy in this case. Blackburn v. State, Fla., 8
S0.2d 694, cert. denied, 350 U.S. 987, 76 S.Ct. 473,100 L.Ed. 854.

We believe it is also free from doubt that the instruction requeste
by the State, although not as artfully or precisely drawn as it might have beer
nevertheless embraced a proper statement of the law bearing upon the fact
of the case.

[5] The learned trial judge's refusal to give the instruction, upoi
objection of the respondent, while erroneous insofar as the State wa:
concerned, was not reversible error as to the respondent Roby, who coulk
only benefit by its absence. The minority opinion of the District Court o
Appeal, we think, was eminently correct on this phase of the case.

In view of the foregoing, the decision of the District Court of Appea
is quashed and the judgment and sentence of the trial court reinstated.

ROBERTS, C.J., and ERVIN and DREW (Retired), JJ., concur.

CARLTON, J., dissents,
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