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INTRODUCTION

ThlS is: Pettttoner KUBICKI DRAPER, LLP’s request for dlsc1etlona1y review

- 'of the decision of the Fourth District Court of Appeal,- dated March 26 2014 .

reversmg a final summary judgment entered in favor of Petitioner. Petitioner will be

| refeued to as KUBICK DRAPER or Petitioner. The Respondent will be 1efe11ed to

as ARCH SPECIALTY or Respondent The Fourth Dlstnct’s Oplnlon whlch 1s_;'

mcluded as an Appendlx to this jurisdictional brief, will be referred to as “Op

STATEMENT OF THE CASE AND FACTS

ARCH SPECIALTY brought suit agamst KUBICKI DRAPER for legal' S

malplactlce allegmg that it hired KUBICKI DRAPER to defend its 1nsu1ed S

accountmg ﬁlm in a civil action for accounting malp1act1ce In 2007, aftel_

‘ KUBICKI DRAPERWlthdI ew fromrepresenting the accountmg firm, the accountmg ) -

ﬁr‘m settled the lawsuit. -ARCH SPECIALTY alleged that it suffered da‘ma_g‘?§ b}’ -

having to fund the accounting firm’s settlement in an amount which ARCH
SPECIALTY clanns was neghgently inflated due to KUBICKI DRAPER’s alleged .

" tlegal malptactlce (Op pes. 1 2).

In _2012, five years after the settlement agreement was reacheti,_ KIJBICKI |

DRAPER moved for summaty Judgment in the present legal malplactlce claim, . -

- ar gumg that ARCH SPECIALTY was not the appropriate p1a1nt1ff Accor dmg to the a |
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motmn for summary ] udgment Arch Insurance Company (“Al ch Insurance”) and not

L ARCH SPECIALTY should have been named as plaintiff because the exh1b1ts to the | A‘; o

” motion for summary judgment demonstrated that Arch Insurance pald the sett_leme_nt. e

Op. . 2).

ARCH SPECIALTY then requested leave to amend to reflect the correet name

_ for the plamtlff The trial court effectively denied the motion when it g1anted N :

summaty Judgment for KUBICKI DRAPER indicating that “[t]here was no issue of '

fact that the Pla1nt1ff Arch Specialty Insurance Company, is the incorrect pa1ty to

' these pmceedmgs and d1d not suffer any of the losses claxmed 7. As the ba31s f01 its S

’ 1ulmg, the trial court concluded that “when the correct party is mconectly named the =
matter may be resolved simply under the doctrine of misnomer but when the incorrect

.pa'fty i.s. cerrectly hamed, the remedy is substitution of parties.” (Op. pg. 3)., ‘f

- In its Opinion, pg. 3, the Fourth District summarized the Paiftiesé';'especfiye?‘ Ak

positiens on appeal as follows:

. On appeal;, Arch Specialty argues the trial =
‘court abused its discretion by. denying the -
" motion to amend where Arch. Speciality
" merely sought to correct a misnomer, and =
where even a substitution of parties would be
. pe1m1ss1ble since the two insurance
. companies have an identity of interest.
- Kubicki argues that Arch Specialty sought to -
~ bring an entirely new party into the litigation
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after the statutory limitations period expired.
Kubicki also contends that the identity of
" interest gxception to the relation back rule
""" does not apply where Arch Specialty was - -
- inexcusably neglectful and further where
Kubicki did not Iull Arch Specialty info
believing it had named the correct plaintiff.

In 1eject1ng KUBICKI DRAPER’s arguments and 1eve131ng the summa1y
Judgment the Fourth Dlstuct held that: |

We find that the trial court erred in denying
the motion to amend for two reasons, First,
the mistake in the naming ofthe plaintiff was
~amisnomer and the Parties were all aware of

" the true identity of the party -bringing suit. ,

. 'Second, Kubicki Dlaper ssummary judgment -
submission show identities of interest
between the incorrectly named plaintiff and
the plaintiff that should have been named.

~©Op.,pg.1).

The court further rejected KUBICKI DRAPER’s additional contention -that an B

amendhlent,cannot relate back based on an identity of interest if the failure'td_natité "
the couect palty is due to inexcusable neglect. In so 1ulmg the court spemﬁcally

'noted that the Fxfth District decision in Rayner. Airci aﬁSp; uce ~ Advantage Inc 38_". B

S03d 817 (Fla. 5" DCA 2010) rev. den. 64 So3d 679 (Fla 2911)?wgs--_}"5" |

distinguishable. (Op. pg. 5, n.3).

LAW OFFCES OF HUNTER, WILUAMS & LYNCH, P.A, I 3 . L h

THE MONARCH GROVE BUILDING, 2977 MCFARLANE ROAD, SUITE 301, MiamI, FL 33133 @ (305) 443-6200 ¢ FAX (305) 443- 6204 S




KUBICKI DRAPER now secks review respectfully submitting that the Fourthi
District’s decision conflicts with this Court’s decision in Cabotv. Clearwater Constr,

Co., 89 S0:2d 622 (Fla. 1956), the Second District’s decision in Grayv. Executive . *

* Drywall, Inc., 520 So.2d 619 (Fla. 2 DCA 1988) rev. den. 529 So.2d 694 (Rla, = -

1988), and the Fifth District’s decision in Rayner.

* JURISDICTIONAL STATEMENT

... This Court has discretionary jurisdiction to review a decision of a district ¢ourt " ... ...~

| of apoeal fhait‘ expressly and directly conflicts with a decision of the Sujafeﬁie Couré
oor anothe1 dlstuct court of. appeal on the same pomt of law Art V., §3(b)(3) F]a'
B Const (1980) Fla. R App. P. 9, 030(a)(2) (A)(iv).
SUMMARY OF THE ARGUMENT

. The decision of the Fourth District Court of Appeal below expressly and )

- dir ectly conﬂlots with the- declslon of this Courtin Cabotv Clearwatei COT’JSﬁ Co et

' the. Second District’s decision in Giay v. Executive Drywall Inc and the Flﬁhji'

District’s decision in Rayner v. Aircraft Spruce - Advantage Inc., all of which

recognize that while the filing of an amended complaint to correcta misnomer relates

back to the filing of the .or'ig‘inal complaint, the rule does not apply Whei'e_ a newpalty L

is added. The Fourth District’s characterization of the defect in this case as a
- misnomerwhile at the same time recognizing that the two corporations involved were - .
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' separate legal entities expressly and directly conflicts with the holding of theSecond P

Districtin Gray wherein the Second District concluded, on almost identical facts, that

. t_he namiﬁg of the.imﬁroper party did not involve a misnomer and that the amendment o

_- would not permitted even though the newly added defendant knew it ceuld have b'ee'nl_ i
named or iginally as a defendant and the1 efore suffered no prej judice by it belng added. »

after the runnlng of the statute of limitations.

,S‘econd, the Fourth District also incorrectly applied the “identity of interest” " -

exception, in direct conflict with Rayner, where such a new pérty is added, since the
failure to initially name the proper party, Arch Insurance Company, was due to the

- inexcusable neglect of the originally named Plaintiff, ARCH SPECIALTY. For these .

_ teasoris, Petitionerrespectfully requests that the Court grant this Petition and exelclse R

its discretionary jurisdiction,

- ARGUMENT

THE DECISION OF THE DISTRICT COURT IN_THIS CASE EXPRESSLY AND;Z ik S

. DIRECTLY CONFLICTS WITH THE DECISION OF THIS COURT IN CABOT V. =~
CLEARWATER CONST. CO., THE SECOND DISTRICT IN GRAY V. EXECUTIVE DRYWALL

AND THE FIFTH DISTRICT IN RAYNER V. AIRCRAFT SPRUCE = ADVANTAGE, INC. .

~ Petitioner fes'pectfully contends that the district court’s decision beldW'iS‘iﬁ

: 'dnect conﬂlct w1th thls Coult’s deelslon in Cabot, the Second D1st11et S dems1on 1n..":l SR

Gr ay and the Fifth District’s decision in Rayner. In Cabot, this Court explainedthe "
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-relation back doctrine, set forth in Florida Rule of Civil Probe,dztfe : 1__.‘19'0_(6)‘.,'-'"21.3 8

follows:

- The general rule appears to be that whether an
amendment of process or pleading changmg
" the description of a palty from a corporation -
to an individual or vice versa after the statute
of limitations has run introduces a new party
or new cause of action depends upon whether
_the mis-description is interpreted merely as a
_misnomer or defect in the characterization of
- the party-or whether it is deemed an entire * ..
change of parties. If the former, the -
amendment relates back to the
commencement of the action. If the latter,
. the amendment amounts to the institution
- of an entirely new action.

'.At 633 64, 01tes omltted (emphasm supphed)
Cleally, in the instant case the Respondent sought to do more than melely" :
“correct a misnomer,” és concluded by the Fourth District. Rather, as the Fourth

D1st110t op1mon 1tself demonsnates the corporations are separate legal entitles .

A -_'1nco1porated in dlffexent states. (Op. pg. 2). Hence, the Respondent sought to: bungjf"'»

in an entirely new party years after the statute of limitations expired.

'Rule 1.190(c) provides that an amendment relates back to the date of the original - -
filing, “When the claim or defense asserted in the amended pleading arose out of the
conduct, transaction or a occurrence set forth or attempted to be set forth in the original
pleadmg & :

l.AW Orr-lces OF HUNTER, WILLIAMS & LYNCH, P.A. ’ o e
TuzMoxmcu GROVE BUILDING, 2977 MCFARLANE ROAD, SUITE 301, M1ang, FL 33133 # (305) 443-6200 @ FAX (305)443 6204 6 .




The decision below is also in conflict with the district courts’ decisions in

Gray and Rayner both of which also emphasized that the relation doctrine does no;t. o o

apply when a new pa1 ty is added. In Gray the plaintiff attempted to add a new pa1 ty

- defendant Like ARCH SPECIALTY and Arch Insurance, the. defendants in Gz ay: S

- were related cor porations.

Notwithstanding that the party that Gray attempted to add as a defendant had

x knowledge of the l1t1gatlon pnox to thé running ofthe statute and thereby suffeLed no -

BRI prejudlce by bemg added after the 1unn1ng of the statute of lnmtattons the coutt }

found that the 1elat10n back doctrine would notapply. Emphasmng that the p1 1nc1ple '

~of 1msnome1 d1d not: apply, the court in Gray stated that the defendant had no' k

"obhgatlon to adv1se the plalntlff who to sue. Id. at 620. This holdmg by the Second R o b

: DlStllCt in Gr ‘ay expressly and directly conflicts with the Fourth Dlstuct S holdmg in. :

this case permitting the amended pleading to relate back simply because KUBICKI

E DRAPER vs'/."euld net 'be‘ preju_diced by the substitution of a neWtplaintitff

' Further, the second basis for the Fourth District’s decision - that because thete h o

was an identity of interest between the two corporate entities the amendment should .

.-have been p"e_t‘mitted, further eenﬂicts with Rayner which demonstrates that if the” -

plaintiff’s failure to name the correct party is due to the plaintiff’s own inex_‘cus;ahle. e

neglect, the relation back doctrine would not apply.
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| " In Raynel the pu1chase1 of a pa1achute whlch was mstalled on an ult1 ahght., L

air plane filed suit when the parachute failed to open, causing a c1ash Sh01 tly befo1e‘ S

the statute of limitations was due to expire, in an attempt to determine the nroper
di__stri_,bhto_r an‘_d-‘-manufacturer of the parachute, the plainti_ff‘ was _to'ld_hy J ames Irtdn_, c
| .'a_ principal of a company known as “Specialty,” the distributor -of the pa1faehnté; that |

the Plaintift‘ should sue the manufacturer Ballistic Recovery Systems. o

' Subsequently; and immediately before the expiration of the statute of -

limitations, the plaintiff sought leave to amend the complaint to add the_lnanafaeturel' L o

and the distributer. However, the amended complaint incorrectly named‘-anothet'_:
dist‘ribtitqr Whic_h was also co-owned by James Irvin. The distributor actually sued
vs./aé':Ailtci;aﬁ-'-Sni‘nce Advantage Inc. and notthe actuat d’istributor,-Spectalty. The two L
distftbutorsﬁoperated sepatately in different cities, notwithstanding thecommon
ownership by James Irvin

It was only aftet the statute had explred that the plamtlff sought Ieave to '-‘f: '

" amend to add the conect dlst11but01 Specialty, as a defendant The tual coult_ji.'.::'-'- R

allowed.Speciaity to be added to the suit but then granted summary judgmentin favor =

, of Spe01a1ty, ﬁndmg that it had not been timely sued.

The Flﬁh Dlstuct affhmed the summary Judgment st:essmg that the appellantf N

sought to do more than merely correct a misnomer. Id. at 8 19 In so ruling the coult '
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.'alsd_,._e;ﬁphajs_ized ‘t}fat_ithe,apbellant’s failure to join the correct defendant was - A

attributable solely to his own inexcusable neglect given the undisputed fact ﬂ_idtft_h_:e_{ S

plainfiff was aware of the correct defendant, Id. at 820 n2.2

- In the_':la_.re'sen’g" action there can be no question that the Respondent’s failure to "

_ .'-A n_arr_ie »‘Ache correct the party until 3 years after the statute of limitations had run; was. . = .. -

also due to inexcusable neglect. It is inconceivable that despite Arch Insﬁraﬁee o

Company s 1nvolvement 1n settlmg the unde1ly1ng actlon, that Arch Insurance '

'Company would not have been pr ope1 ly named in the initial complamt whlch was o N

‘ "_ﬁled prior to the running of the statute of limitations.
For these reasons, Petitioner respectfully submits that the Fourth District’s

dec_i‘s'iq‘n conflicts with Cabot, Gray and Rayner- The Fourth District has for the first c "

time applied the misnomer standard to a case involving the addition of an entirely - Vet

new party.

The T ourth Dlstuot’s fulther conclusion that simply because thele may have ‘

| been an Identlty of interest between ARCH SPECIALTY and Arch Insu1ance and _'2 R

2Rayner at 820, also cites Gray for the holding that even knowledge of
litigation against a party with some identity of interest prior to expiration of the
‘statute of limitations should not serve as the basis for allowing addition of a new
- party not timely sued. This holding of Gr ay expressly and directly conflicts with
the Fourth District’s statement that the trial court erred because there are 1dent1ty .
of interests, between Arch Specialty and Arch Insurance, and that all parties were .
aware of the true identity of the party bringing suit. (Op. pg. 1)
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because KUBICKI DRAPER was not prejudiced, the amendment should have been .

| pelm1tted conﬂlcts with Gray and Raynei especmily since the falluze of ARCH'_- G

SPECIALTY to name the correct party was due to inexcusable neglect. In so ;‘uling,
the Fourth Dis_trfct has_ essentially adopted a new standard which renders meanin gless
the-;st'r:i.tute of -li.mitatidns-\}.\}h"ich mdy be applicable to a given cas_e." ' |

- CONCLUSION

For the reasons set forth above, the Petitioner requests that the Court é_)_(ercise

" its' discretionary jurisdiction-and feview the merits of the Fourthi District’s decision. .. :
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